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Clark  v.  Woods  National  Bank,  38 .Refused. 

Dixon  V.   Watson,  412 Dismissed. 

DeRoach  v.   Clardy,   233 Refused. 

Ellard   v.    Cox,   60 Refused. 

Fordtran  v.  Stowers,  226 Refused. 

Gaar-Scott  &  Company  v.   Shannon,   634 Refused. 

Galveston,   Harrisburg  &   San  Antonio   Railway   Company   v. 
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0C3T0BER  1908. 


Houston  &  Texas  Central  Railroad  Company  v.  Ellen  Cheatham* 

Decided  October  21,   1908. 

1. — Charge — ^Statement  of- Issues — ^Weight  of  Evidence. 

An  instruction  stating  to  the  jury  the  issues  in  the  case  which  substan- 
tially copies  the  allegations  of  the  petition  or  refers  the  jury  thereto,  but 
without  intimation  that  they  are  true,  is  not  a  charge  on  the  weight  of  evidence. 

2. — Charge — ^Negligence — Carriers  of  Passengers — Speed. 

Where  there  was  evidence  that  the  track  was  in  bad  condition  and  the 
speed  of  the  train,  .a  mixed  one,  eighteen  to  twenty  miles  per  hour,  the  sub- 
mission of  the  issue  as  to  negligence  in  operating  the  train  was  not  error; 
such  speed  might  be  negligent  if  made  over  a' defective  track;  the  condition  of 
its  track  should  have  been  known  to  the  carrier;  and  the  derailment,  in  itself, 
furnished  evidence  of  negligence. 

8. — ^Damages — ^Personal   Injury — Charge. 

Charge  as  to  the  damages  recoverable  for  injuries  to  the  person  approved 
and  held  not  objectionable  as  allowing  the  jury  too  much  latitude. 

4. — ^Damages — ^Remittitur — Costs. 

Error  in  submitting  the  expense  for  physician's  bills  and  medicine  as  an 
element  of  damages  recoverable,  in  the  absence  of  proof  that  they  were  reason- 
able, was  cured  by  a  remittitur  by  appellee  of  the  full  amount  of  such  expense 
which  the  evidence  showed;  but  appellee  must  be  held  for  the  cost. 

5. — ^Evidence — ^Defective  Ties — Point  of  Derailment — Rebuttal. 

Defendant,  in  disproof  of  plaintiff's  evidence  as  to  the  existence  of  defec- 
tive ties  at  the  point  of  derailment,  offered  evidence  of  the  general  good  main- 
tenance of  all  its  tracks  thereabouts  by  creosoted  ties  replaced  as  fast  as  de- 
fective. It  was  allowable,  in  rebuttal,  for  plaintiff  to  show  the  existence  of 
numerous  rotten  ties  one  hundred  yards  or  more  from  the  point  of  accident. 

6. — ^Evidence — ^Harmless  Error. 

The  admission  of  evidence  immaterial  to  the  point  it  is  sought  to  prove 
Is  not  ground  for  reversal  where  the  verdict  is  supported,  on  that  point,  by 
other  and  competent  evidence. 

7. — Argument  of  Counsel. 

Where  the  argument  is  confined  to  the  evidence,  it  is  no  ground  for  re- 
versal that  the  inferences  sought  to  be  drawn  from  that  evidence  by  counsel 
are  unwarranted. 

VoL  LII.  Civil— 1. 
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Appeal  from  the  District  Court  of  Lampasas  County.  Tried  below 
before  Hon.  John  M.  Furman. 

8.  B.  Fisher,  J.  H.  Tallichet  and  8.  W.  Fisher  (Baker,  Batis,  Parker 
&  Garwood,  of  counsel),  for  appellant. — ^The  charge  states  that  the  de- 
fendant was  guilty  of  negligence,  and  gives  undue  prominence  to  plain- 
tiff's case  by  setting  out  her  allegations  and  referring  the  jury  to  her  pe- 
tition, being  therefore  a  charge  on  tiie  weight  of  the  evidence.  Missouri 
Pac.  By.  Co.  v.  Christman,  66  Texas,  375;  Texas  &  N.  0.  Ry.  Co.  v. 
Mortensen,  27  Texas  Civ.  App.,  106. 

All  the  evidence  showed  that  the  train  was  carefully  and  properly 
operated.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Harriett,  80  Texas,  83,  84 ;  Texas 
&  P.  Ry.  Co.  V.  Berchfield,  12  Texas  Civ.  App.,  146 ;  O'Dair  v.  Missouri, 
K.  &  T.  Ry.  Co.,  14  Texas  Civ.  App.,  539 ;  Railway  Co.  v.  Waldo,  26  S. 
W.,  1006 ;  Houston  City  Ry.  Co.  v.  Artusey,  31  S.  W.,  319. 

The  charge  authorizes  the  jury  to  award  plaintiff  damages  for  such 
injuries  as  were  the  direct  and  proximate  result  of  defendant's  negli- 
gence, unlimited  by  any  legal  rule  by  which  such  damages  could  proper- 
ly be  measured.  International  &  G.  N.  R.  Co.  v.  McVey,  87  S.  W.,  328 ; 
International  &  G.  N.  R.  Co.  v.  Glover,  88  S.  W.,  618,  519. 

The  evidence  wholly  failed  to  show  that  the  charges  for  medical  at- 
tention and  medicines  were  reasonable.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Warren,  90  Texas,  666 ;  Wheeler  v.  Tyler  Southwestern  Ry.  Co., 
91  Texas,  366;  Houston  &  T.  C.  R.  R.  Co.  v.  Patterson,  27  Texas  Civ. 
App.,  249. 

The  testimony  of  witness  Gilmore,  even  if  it  tended  to  contradict 
some  of  defendant's  witnesses,  was  on  an  immaterial  issue  on  which  it 
was  not  permissible  to  impeach  or  rebut  their  testimony.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Coon,  69  Texas,  734;  Texas  &  P.  Ry.  Co.  v.  Phillips,  91 
Texas,  281. 

The  running  of  mixed  trains  and  the  carrying  of  passengers  thereon 
is  lawful,  and  does  not  and  can  not  constitute  negligence.  Missouri  Pac. 
Ry.  Co.  V.  Ivy,  71  Texas,  409 ;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Rogers,  24 
Texas  Civ.  App.,  382 ;  Rev.  Stats.,  art.  4608. 

r.  E.  Hammond,  Ike  D.  White  and  W.  H.  Browning,  for  appellee. 

RICE,  Associate  Justice. — ^This  is  a  suit  by  Ellen  Cheatham,  a  feme 
sole,  against  the  Houston  &  Texas  Central  Railroad  Co.,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by  her  while  a 
passenger  on  said  road  by  the  derailment  of  defendant's  mixed  train  be- 
tween Burnet  and  Lampasas,  Texas,  on  April  26,  1907. 

The  defendant,  in  answer  to  said  suit,  filed  a  general  demurrer  and 
general  denial.  A  jury  trial  resulted  in  a  verdict  and  judgment  for 
plaintiff  for  $1,760,  from  which  this  appeal  is  prosecuted. 

By  appellant's  first  assignment  of  error  it  is  urged  that  the  court 
erred  in  stating  the  issues  in  his  charge  to  the  jury,  because  said  charge 
was  on  the  weight  of  evidence,  and  in  its  proposition  thereunder  it  is 
Insisted  that  said  charge  states  and  finds  as  a  fact  that  defendant  was 
guilty  of  negligence,  as  alleged  by  plaintiflF,  and  gave  undue  prominence 
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to  the  plaintiffs  case  by  setting  out  her  allegations,  and,  in  addition,  re- 
ferring the  jury  to  her  petition. 

It  seems  that  the  court,  in  stating  the  issues,  substantially  copied  the 
petition  of  plaintifE,  wherein  the  acts  of  negligence  are  relied  upon,  but 
in  doing  so  we  fail  t#  find  from  the  record  that  there  was  any  assump- 
tion on  the  part  of  the  court  that  the  acts  complained  of  were  true,  as 
charged,  or  tiny  statement  which  could  be  construed  as  such.  We  think 
there  is  no  merit,  therefore,  in  this  assignment,  and  overrule  the  same. 

By  its  second  assignment  appellant  urges  that  the  court  erred  in  the 
third  paragraph  of  its  charge  on  the  law  of  the  case,  in  that  it  sub- 
mitted to  the  jury  issues  not  raised  by  the  evidence;  and  by  its  propo- 
sition thereunder  urges  that  the  court  erred  in  submitting  the  issue  of 
negligence  on  the  part  of  appellant  in  running  and  operating  its  train 
at  the  place  of  the  accident,  because  it  appeared  from  the  evidence  that 
the  same  was  carefully  and  properly  operated  at  the  time.  The  petition 
in  this  case  alleged  negligence  on  the  part  of  appellant  both  as  to  the 
condition  of  the  track  at  the  place  of  the  injury  and  the  manner  of  op- 
erating the  train  at  the  time  of  the  accident.  There  is  ample  evidence 
to  show  that  at  the  place  of  derailment  the  track  was  in  bad  condition 
and  out  of  repair,  its  ties  being  rotten,  in  so  much  so  that  they  would 
not  hold  the  spikes,  etc. ;  and  there  is  evidence  that  the  train  was  being 
operated  at  the  time  of  the  accident  at  a  speed  of  from  eighteen  to  twenty 
miles  per  hour.  We  think  this  evidence  would  justify  the  court  in  sub- 
mitting both  issues,  because  the  jury  had  the  right  to  infer  from  the  evi- 
dence that  the  operation  of  its  train  along  said  track  at  such  high  rate 
of  speed  was  in  itself  negligence,  the  appellant  and  its  servants  being 
charged  with  a  knowledge  of  the  condition  of  its  track  at  said  place. 
(Vol.  2  Hutchinson  on  Carriers,  p.  1046,  sec.  926;  Chicago,  P.  &  St.  L. 
Ry.  Co.  V.  Lewis,  145  111.,  67;  33  N.  E.,  960.)  Apart  from  this,  the  de- 
railment being  shown,  as  a  matter  of  law  negligence  is  presumed,  and  it 
devolves  upon  appellant  to  rebut  the  same.  (Hutch,  on  Carriers,  vol. 
3,  sec.  1413,  pp.  1700  et  seq.)  We  do  not  think  any  error  was  com- 
mitted, under  the  circumstances,  in  the  submission  of  both  issues  by  the 
charge  to  the  jury,  and  overrule  this  assignment. 

By  its  third  assignment  of  error  appellant  complains  that  the  court 
erred  in  the  fifth  paragraph  of  its  charge  on  the  measure  of  damages, 
in  that  it  authorized  the  jury  to  award  plaintifE  such  damages  as  in  their 
judgment  would  fairly  and  justly  compensate  her  for  such  injuries  as 
they  might  find  were  the  direct  and  proximate  result  of  defendant's 
negligence,  unlimited  by  any  legal  rule  by  which  such  damages  could 
properly  be  measured,  stating  that,  in  connection  with  such  inquiry, 
they  might  take  into  consideration  physical  pain  and  suffering,  as  well 
as  mental  suffering  and  anguish,  and  reasonable  charges  for  medical 
treatment  and  medicine,  in  that  it  did  not  limit  the  jury  to  a  considera- 
tion of  such  items  only.  The  charge  complained  of  is  as  follows:  "If 
yon  find  for  plaintiff  you  will  so  say  by  your  verdict,  and  you  will  as- 
sess her  damages  at  such  sum  as,  if  paid  in  cash  in  hand  at  this  time, 
would,  under  the  evidence,  in  your  judgment,  fairly  and  justly  com- 
pensate her  for  such  injuries  as  you  may  find  are  the  direct  and  proxi- 
mate result  of  defendant's  negligence,  if  any,  and  in  computing  such 
damages  you  may  take  into  account  any  physical  pain  and  suffering,  and 
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mental  Buffering  and  anguish  you  may  find  she  has  sustained  by  reason 
of  such  injuries,  and  any  reasonable  charges  for  medical  treatment  and 
medicines,  which  she  has  paid  or  become  responsible  for  by  reason  of 
such  injuries/*  This  cliarge  announces  a  correct  principle  of  law  rela- 
tive to  the  measure  of  damages,  and  is  not,  in  our  ©pinion,  subject  to  the 
objection  urged  against  it,  and  we  therefore  overrule  this  assignment. 

The  fourth  and  fifth  assignments  of  error  complain  of  tlie  action  of 
the  court  in  submitting  to  the  jury  any  charge  upon  the  subject  of 
plaintiif^s  right  to  recover  for  medical  treatment  and  medicine,  because 
there  was  no  evidence  that  said  charges  were  reasonable.  It  appears 
from  the  evidence  that  plaintiff  paid  out  $50  doctors*  bills,  and  as  much 
as  $8  for  medicine;  but,  as  appellant  contends  there  is  nothing  in  evi- 
dence to  show  that  either  of  said  items  were  reasonable  charges,  the 
court  was  therefore  in  error  in  submitting  a  charge  thereon,  but  appellee 
has  filed  a  remittitur  of  said  amount,  and  asks  that,  in  the  event  judg- 
ment is  affirmed,  these  items  be  deducted  therefrom  and  the  judgment 
be  made  to  "conform  thereto.  Wherefore,  the  error  complained  of  is 
harmless,  and  these  assignments  are  overruled. 

Ilib  sixth  assignment  complains  of  the  action  of  the  court  below  in 
admitting  and  refusing  to  strike  from  ttie  record  the  testimony  of  Ophe- 
lia Gilmore.  By  its  proposition  under  said  assignment  it  is  urged  that 
said  witness,  having  testified  to  having  seen  rotten  and  defective  ties  in 
defendant's  track,  about  one  hundred  yards  north  of  the  bridge  at  the 
south  end  of  which  the  derailment  occurred,  such  evidence  was  irrele- 
vant, immaterial  and  prejudicial,  and  had  a  tendency  to  confuse  the 
jury,  and  might  cause  them  to  believe  that  they  could  hold  defendant 
liable  for  any  defects  in  its  track.  By  reference  to  the  bill  of  exception 
it  appears  that,  after  all  the  witnesses  offered  by  plaintiff  had  testified 
except  the  witness  Ophelia  Gilmore,  plaintiff  announced  through  her 
counsel,  in  open  court,  that  she  had  one  witness  coming  on  the  train, 
and  that  until  she  arrived  plaintiff  would  rest,  reserving,  however,  the 
right  to  put  said  witness  on  the  stand  when  she  came,  the  witness  re- 
ferred to  being  Miss  Ophelia  Gilmore.  After  the  defendant  had  con- 
cluded its  testimony,  this  witness  having  arrived,  she  was  introduced, 
and  testified  that  she  remembered  the  occasion  of  the  wreck  on  the  road, 
and  knew  where  it  occurred.  That  just  prior  to  that  time  she  had 
walked  along  the  railroad  track  near  this  point,  within  one  hundred 
yards  thereof,  and  had  frequently  passed  said  point,  at  which  she  noticeJ 
a  good  many  rotten  ties,  some  of  which,  when  she  stepped  on  them,  were 
soft,  some  were  splintered  apart,  and  that  the  spikes  looked  like  they  were 
loose,  and  that  they  were  raised  up.  On  cross-examination  of  this  wit- 
ness by  appellant,  it  appeared  that  the  point  where  she  saw  the  ties  in 
this  condition  was  between  the  bridge  and  Lake  Victor,  and  that  she  had 
no  occasion  to  walk  on  the  other  side  of  the  bridge  wliere  the  wreck  oc- 
curred; that  Lake  Victor  is  north  of  the  bridge,  and  tliat  the  wreck  oc- 
curred at  the  south  end  of  the  bridge.  The  train  was  going  north  at 
the  time  of  the  derailment.  Thereupon  counsel  for  appellant  moved  to 
strike  out  said  testimony,  because  the  same  referred  to  conditions  in  the 
track  existing  at  least  one  hundred  yards  from  tlie  place  where  the  ac- 
cident occurred.  The  court  overruled  said  motion,  and  appended  to  said 
bill  an  explanation  to  the  effect  that  L.  Phillipi,  D.  McCall  and  other 
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witnesses  for  the  defendant  had  testified  that  all  the  ties  used  on  the 
road  from  Burnet  to  Lampasas  were  creosoted  ties  at  the  time  of  the 
construction"  of  the  road,  except  for  three  or  four  miles  from  Burnet, 
and  that  they  had  been  replaced  by  creosoted  ties,  and  that  at  the  time 
the  testimony  of  Miss  Gilmore  was  offered  and  objected  to,  counsel  for 
plaintiff  stated  that  said  testimony  was  offered  in  rebuttal,  and  so  ad- 
mitted by  the  court. 

It  in  argued  by  appellee  that  as  there  was  abundant  testimoAy  to  es- 
tablish the  fact  that  the  wreck  was  caused  by  rotten  ties  in  appellant's 
roadbed,  as  shown  by  the  plaintiff's  witnesses,  which  fact  was  controverted 
by  appellant  in  attempting  to  show  that  its  roadbed  was  in  good  condi- 
tion, that  its  ties  had  been  "doctored"  by  saturating  them  with  creosote, 
which  gave  them  long  life,  and  that  this  condition  existed  not  only  at 
the  place  where  the  car  was  wrecked,  but  along  its  whole  line,  except 
some  four  or  five  miles-  out  from  the  town  of  Burnet ;  and  that  other 
witnesses  for  appellant  testified  that  its  track  was  absolutely  all  right, 
and  safe  for  a  speed  of  eighteen  to  twenty  miles  per  hour;  and  that  this 
testimony  relative  to  the  condition  of  the  track  by  appellant  was  not 
confined  to  the  place  of  the  wreck  alone,  but  was  offered  to  show  the 
general  condition  of  the  road,  hence  that  it  was  proper  for  appellee  to 
rebut  this  evidence  by  its  witness  Miss  Gilmore,  who  testified  as  above 
shown. 

We  think  the  evidence  was  properly  admitted  in  rebuttal;  but,  even 
if  this  was  error,  it  is  not  ground  for  reversal,  because  it  is  frequently 
held  that  the  admission  of  immaterial  evidence  is  no  ground  for  re- 
versal when  there  are  other  facts  and  circumstances  in  evidence  suffi- 
cient to  support  the  verdict,  as  is  the  case  here.  Commercial  Bank  v. 
Jones,  18  Texas,  830 ;  Wilson  v.  Lucas,  78  Texas,  292. 

By  its  seventh  assignment  of  error  it  is  urged  that  the  court  erred  in 
overruling  defendants  objection  to  the  closing  argument  of  counsel  for 
plaintiff.  It  is  shown  by  a  bill  of  exceptions  that  on  the  trial,  while 
counsel  for  plaintiff  was  making  his  closing  address  to  the  jury,  he  stated 
ithat  the  testimony  of  the  defendant  tended  and  did  show  that  freight 
cars  often  left  the  track  without  any  cause  whatever  that  could  be  dis- 
covered or  detected,  and  that  this  fact  being  known  to  the  defendant,  it 
was  carelessness  and  negligence  on  its  part  to  attach  passenger  coaches 
to  the  rear  end  of  freight  trains  and  invite  passengers  to  ride  thereon, 
urging  before  the  jury  that  the  fact  that  defendant's  train,  which  was 
wrecked,  was  a  mixed  train,  carrying  freight  in  front  of  the  passenger 
coach,  was  in  itself  alone  suflBcient  to  constitute  negligence  and  to  ren- 
der the  defendant  liable  to  plaintiff  for  all  damages  she  may  have  sus- 
tained. 

This  argument  was  objected  to  by  counsel  for  appellant,  but  counsel 
was  permitted  to  proceed,  notwithstanding  said  objection,  and  the  court 
did  not  instruct  the  jury  to  disregard  such  argument.  The  court  ex- 
plained its  ruling  by  stating  that  the  conductor  and  engineer  of  appel- 
lant's train  both  testified  that  freight  cars  often  left  the  track  without 
any  cause  whatever  that  could  be  detected  or  discovered. 

Counsel  for  appellee  insist  that  no  error  has  been  committed  on  this 
score,  because  they  had  a  right  to  discuss  the  evidence  and  draw  their 
own  deductions  and  inferences  therefrom,  and  if  counsel  should  draw 


6  Texas  Civil  Appeals  Reports,  Vol.  52.  [October, 

an  erroneous  and  hurtful  eenclusion  from  the  evidence  submitted,  it  is 
contended  by  them  that  it  would  have  been  the  duty  of  appellant  to  have 
controlled  the  same  both  by  seasonable  objection  and  a  special  charge  to 
disregard  same,  which  was  not  done  in  this  case.  We  are  inclined  to 
agree  with  appellee  in  her  contention.  It  is  true  that  counsel  had  no 
right  to  go  outside  the  record  and  discuss  matters  not  in  evidence,  but 
this  was  not  done.  Here  the  matter  under  discussion  was  in  evidence, 
and  the  only  objection  is  that  counsel,  in  using  it,  was  drawing  an  er- 
roneous and  hurtful  deduction  therefrom.  These  matters  are  so  largely 
within  the  discretion  of  the  trial  court  that  Appellate  Courts  do  not 
usually  interfere  in  the  absence  of  some  abuse  thereof.  Here  none  is 
shown,  and  the  assignment  is  overruled. 

Finding  no  reversible  error  in  the  record,  we  conclude  that  the  judg- 
ment of  the  court  below  should  be  reformed  and  affirmed.  It  is  therefore 
ordered  that  the  sum  of  fifty  dollars,  as  found  by  the  jury  for  medicine 
and  medical  attention,  be  deducted  therefrom,  in  accordance  with  the 
remittitur  of  the  plaintiff  on  file,  and  that  the  judgment  for  $1,700  be 
in  all  things  affirmed,  but  that  the  cost  of  this  appeal  shall  be  taxed 
against  appellee. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


Lloyd  G.  Harris  v.  D.  T.  Iolehart  et  al. 

Decided  October  21,  1908. 

1. — ^Limitation — ^Possession  nnder  void  Grant. 

One  in  actual  possession  under  a  Toid  grant  which  described  the  land  in 
controversy  could  prescribe  under  the  ten  years  statute  of  limitations  to  the 
extent  of  the  boundaries  of  the  grant,  provided  he  held  possession  thereunder. 

2. — Same— ^ase  Stated — Grant  within  Littoral  Leagnes. 

Possession  of  land  granted  by  the  Mexican  authorities  in  1834  was  held  by 
one  claiming  it  as  tenant  of  the  whole  tract  for  the  grantee,  and  afterwards 
under  a  deed  from  such  grantee  to  him  of  the  portion  in  controversy,  for  a 
period  of  more  than  ten  years.  Held  that  he  acquired  title  by  limitation, 
though  the  grant  should  be  held  void  because  located  within  the  littoral  leagues 
without  consent  of  the  General  Government. 

Appeal  from  the  District  Court  of  Chambers  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

H.  H,  Jackson,  J.  B.  Davis  and  Marshall  iSt  Marshall,  for  appellant. 
— The  purported  grant  to  T.  J.  Chambers,  introduced  by  appellees,  is 
void,  for  the  reason  it  is  not  shown  that  the  Federal  or  Central  Govern- 
ment of  Mexico  gave  its  consent  or  authorized  the  location  of  the  land 
described  in  said  grant  within  the  ten  littoral  leagues  of  the  coast,  and 
it  is  shown  that  said  land  is  within  ten  littoral  leagues  of  the  coast.  Wil- 
cox V.  Chambers,  26  Texas,  180;  Cowan  v.  Williams,  49  Texas,  392; 
Good  V.  McQueen's  Heirs,  3  Texas,  241;  Smith  v.  Power,  14  Texas, 
146;  Wood  v.  Welder,  42  Texas,  396;  United  States  v.  Coe,  170  U.  S., 
688. 

The  purported  deed  introduced  by  the  appellees  from  Thomas  Jef- 
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ferson  Chambers  to  William  Chambers  is  insufficient  to  base  limitation 
of  three  years  upon,  for  the  reason  that  it  is  based  on  the  void  grant  of 
the  Mexican  Government  to  T.  J.  Chambers.  Bev.  Stats.,  art.  3341.  A 
grant  that  is  void  upon  its  face  does  not  constitute  title  or  color  of  title. 
Smith  V.  Powers,  23  Texas,  29;  Parker  v.  Baines,  59  Texas,  15;  League 
V.  Bogan,  59  Texas,  427 ;  Texas  Ld.  &  Mtg.  Co.  v.  State,  1  Texas  Civ. 
App.,  616;  Veramendi  v.  Hutchins,  48  Texas,  531;  Watson  v.  Watson, 
55  S.  W.,  138. 

Stevens  &  Pickett,  for  appellee. — Ten  years^  possession  of  land,  which 
was  held  un^er  a  grant  within  the  ten  littoral  leagues  prior  to  the  enact- 
ment of  the  statutes  of  limitation  of  the  year  1879,  will  support  the  de- 
fense of  ten  years'  limitation  in  an  action  of  trespass  to  try  title.  And 
the  possession  will  be  held  to  extend  to  the  entire  tract  of  land  described 
in  such  grant.  The  14th  and  17th  sections  of  the  Act  of  February  5, 
1841,  pp.  475  and  476,  vol.  1  of  Sayles'  Early  Laws  of  Texas;  Lambert 
v.  Weir,  27  Texas,  365 ;  WoflEord  v.  McKinna,  23  Texas,  36 ;  Charle  v. 
SafFold,  13  Texas,  94;  Dangerfield  v.  Paschal,  11  Texas,  579;  Jones  v. 
Menard,  1  Texas,  771;  Moody  v.  Fleming,  4  6a.,  115;  Conyers  v.  Ke- 
nan, 4  Ga.,  308;  Pillow  v.  Boberts,  13  How.  (U.  S.),  472. 

FISHEB,  Chief  Justice. — This  is  a  suit  of  trespass  to  try  title, 
brought  by  appellant  on  the  24th  day  of  January,  1906,  in  the  District 
Court  of  Chambers  County  against  the  appellees.  Appellees  pleaded 
not  guilty  and  the  statutes  of  limitation  of  three,  five  and  ten  years. 
The  case  was  tried  before  the  court  without  a  jury,  and  judgment  ren- 
dered to  the  effect  that  the  plaintiff  take  nothing  by  his  suit  against  the 
appellees. 

The  plaintiff  claimed  title  under  a  grant  from  the  Mexican  Govern- 
ment to  Moses  A.  Carroll,  dated  in  1835,  and  the  evidence  shows  that 
he  is  connected  with  that  title  by  conveyances  which  are  set  out  in  the 
record. 

Appellees  claim  title  by  virtue  of  a  grant  from  the  Mexican  Govern- 
ment to  T.  J.  Chambers,  issued  in  1834.  The  evidence  shows  also  a 
deed  from  T.  J.  Chambers  to  William  Chambers,  of  date  1865,  convey- 
ing 800  acres  of  land  in  the  Chambers  grant.  The  evidence  also  shows 
that  the  appellees  are  connected  with  and  asserting  title  under  this  deed. 

If  the  land  in  controversy  is  embraced  in  the  calls  of  the  grant  to 
Chambers  and  the  calls  in  the  deed  from  him  to  William  Chambers, 
and  the  calls  are  sufficient  to  enable  a  surveyor  to  find  and  identify  the 
land,  and  the  defendants  and  those  under  whom  they  claim  were  in  pos- 
session of  the  land  a  sufficient  length  of  time  to  prescribe  under  the  ten 
years  statute  of  limitation  of  1841,  then  we  need  not  pass  upon  and  de- 
termine whether  the  Chambers  grant  was  void,  as  insisted  upon  by  ap- 
pellant, on  the  ground  that  it  was  located  within  the  ten  littoral  leagues 
without  the  consent  of  the  executive  of  the  Mexican  Government  being 
shown.  The  Act  of  1841  has  been  construed  in  several  cases,  and  it  was 
there  held  that  one  in  actual  possession  under  a  void  grant,  which  de- 
scribes the  land  in  controversy,  could  hold  and  prescribe  under  the  ten 
years  statute  to  the  extent  of  the  boundaries  of  the  grant,  provided  he 
is  asserting  possession  thereunder.     Charle  v,  Saffold,  13,  Texas,  94; 
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Wofford  V.  McKinna,  23  Texas,  36;  Lambert  v.  Weir,  27  Texas,  362; 
Craig  V.  Cartwright,  66  Texas^  417.  The  calls  in  the  two  instruments 
referred  to,  in  our  opinion,  are  sufficiently  certain  and  definite  to  enable 
a  surveyor  to  locate  and  identify  the  lands  therein  attempted  to  be  de- 
scribed, and  the  evidence  with  reasonable  certainty  establishes  the  fact 
that  the  defendants  and  those  under  whom  they  claim  were  in  posses- 
sion of  the  land  described  in  the  deed  from  Chambers  to  William  Cham- 
bers, executed  in  1865.  Prior  to  that  time  the  Chambers  grant  was  oc- 
cupied by  and  in  possession  of  William  Chambers,  holding  and  occupy- 
ing the  same  for  his  brother,  T.  J.  Chambers.  The  deed  from  him  to 
William  Chambers  recites  the  fact  that  it  is  executed  in  pait  in  consid- 
eration of  the  fact  that  William  Chambers  had  occupied  and  been  in 
possession  of  the  land,  holding  the  same  for  the  grantor.  There  is  evi- 
dence in  the  record  which  shows  that  William  Chambers  was  in  posses- 
sion as  far  back  as  1846,  and  thus  continued  in  possession  for  a  much 
longer  time  than  was  necessary  to  prescribe  under  the  ten  years  statute. 
He  was  in  possession  when  the  statute  was  suspended  during  the  period 
of  our  Civil  War;  and,  as  the  time  of  such  possession  was  sufficient  un- 
der the  Act  of  1841  to  bar  the  plaintiff  and  those  under  whom  he  claims 
in  their  right  of  action  by  virtue  of  the  ten  years  statute  prior  to  the 
time  that  the  statute  was  suspended,  we  need  not  consider  the  question 
of  limitation  after  that  time.  Of  course,  the  possession  of  William 
Chambers  during  that  period,  as  a  tenant  of  T.  J.  Chambers,  enured  to 
the  benefit  of  the  latter,  and  William  Chambers,  having  acquired  title 
in  1865  from  T.  J.  Chambers,  he  could  assort  whatever  right  was  pos- 
sessed by  the  latter.  William  Chambers  during  that  period  being  in 
actual  possession  of  a  part  of  the  grant,  holding  the  same  for  T.  J. 
Chambers,  the  latter,  under  the  ten  years  statute  then  in  force,  could 
claim  possession  to  the  extent  of  the  boundaries  of  the  grant  under  which 
he  was  asserting  title. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 


J.  W.  Babcock  v.  Andrew  Lewis. 

Decided  October  21,  1908. 

1. — Sale  of  Land — Parol  Agreement — Specific  Performance — Possession. 

Plaintiff,  who  had  taken  exclusive  possession  of  and  improved  land  under 
a  parol  agreement  of  sale,  was  not  precluded  from  maintaining  an  action  for 
specific  performance  by  having  thereafter  admitted  the  vendor  into  joint  pos- 
session with  him,  subordinate  to  and  under  contract  with  plaintiff. 

2. — Sale  of  Land — Specific  Performance — Tender  of  Purchase  Honey. 

Where  the  vendor,  in  a  parol  contract  for  the  sale  of  land,  repudiates  the 
agreement  and  refuses  to  convey  except  on  payment  of  a  greater  sum,  the  pur- 
chaser, insisting  on  the  contract  being  carried  out,  is  not  bound  to  first  make 
a  formal  tender  of  the  balance  of  purchase  money  due  thereunder. 

3. — Specific  Performance — Payment  and  Improvements. 

Evidence  considered  and  held  to  show  a  payment  of  part  of  purchase  money 
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and  the  making  of  valuable  iiiiprovenients  under  a  parol  contract  to  sell  land, 
neither  of  which  could  be  held  too  trivial  to  entitle  the  purchaser  to  specific 
performance. 

4. — Same. 

The  fact  that  the  vendor  in  a  parol  contract  for  sale  of  land  furnished 
materials  and  labor  for  the  erection  of  improvements  thereon  did  not  entitle 
him  to  add  the  amount  so  expended  to  the  price  the  purchaser  must  pay  to 
get  a  conveyance  where  such  was  not  their  agreement,  or  where  he  was  to 
receive  his  compensation  otherwise,  as  by  joint  use  of  the  improvements. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

J.  F.  Dabney  and  E.  D.  Pickett,  for  appellant. — A  party  suing  to  en- 
force a  verbal  sale  of  land  must  show  that,  under  the  contract,  he  took 
exclusive  possession  of  the  land,  and  that  the  same  was  not  a  mere  joint 
occupancy  with  vendor  of  a  building  erected  by  the  latter  on  the  land. 
Ward  V.  Stewart,  62  Texas,  335;  Munk  v.  Weidner,  9  Texas  Civ.  App., 
491 ;  Wooldridge  v.  Hancock,  70  Texas,  22. 

To  constitute  a  suflBcient  tender  a  party  must  not  only  offer  the  money 
due,  but  at  the  time  must  have,  and  be  able  to  immediately  hand  over 
to  the  person  to  whom  it  is  due,  the  entire  sum  in  cash  which  is  so  due. 
Insurance  Co.  v.  Busbee,  3  Texas  App.  C.  C,  sec.  103;  Stone  L.  &  C. 
Co.  V.  Bond,  73  Texas,  556 ;  Eustis  v.  Henrietta,  37  S.  W.,  634. 

Improvements  that  only  involved  slight  expense,  and  are  of  a  trivial, 
non-permanent  nature,  will  not  entitle  the  purchaser  to  hold  the  land. 
The  value  of  said  improvements  and  the  payments  was  less  than  the 
value  of  the  use  and  occupancy  of  the  premises  in  controversy,  which 
plaintiff  had  enjoyed  and  gained  while  he  was  in  joint  possession  there- 
of with  defendant.  Lodge  v;  Leverton,  42  Texas,  24;  Eason  v.  Eason, 
61  Texas,  227;  Wells  v.  Davis,  77  Texas,  638;  Wisconsin  &  M.  Ey.  Co. 
T.  McKenna,  102  N".  W.,  281;  Poorman  v.  Kilgore,  26  Pa.  St.,  365; 
Burris  v.  Landers,  46  Pac,  163;  Purcell  v.  Miner,  4  Wall.,  517;  Hunt 
V.  Lipp,  46  N.  W.,  637;  Pomeroy  on  Contracts,  pp.  184-6. 

One  placing  valuable  improvements  on  a  tract  of  land  with  the  con- 
sent of  the  party  claiming  title  thereto,  can  not  afterwards  recover 
the  land  without  paying  the  value  of  the  improvements  so  erected  there- 
on. Davison  v.  Poole,  65  Texas,  376;  Long  v.  Cude,  75  Texas,  225; 
Eberling  v.  Yerein,  72  Texas,  341;  Van  Zandt  v.  Brantley,  16  Texas 
Civ.  App.,  420;  Wood  v.  Cahill,  21  Texas  Civ.  App.,  38;  Saunders  v. 
Wilson,  19  Texas,  202. 

F.  M.  &  C.  F.  Stevens,  for  appellee. — The  agreement  for  completing 
the  improvements  did  not  oust  th^  purchaser  of  his  original  possession. 
Davison  v.  Poole,  65  Texas,  376;  Brown  v.  Pitts,  37  S.  W.,  693. 

The  purchaser  is  not  required,  before  obtaining  a  decree  for  specific 
performance,  to  make  actual  payment  or  tender  of  payment  into  court. 
Kalklosh  v.  Haney,  4  Texas  Civ.  App.,  120;  Span  v.  Stearns,  18  Texas, 
556;  Ward  v.  Worsham,  78  Texas,  180;  Krugel  v.  Berry,  75  Texas,  230. 

The  plaintiff  is  only  required  to  show  that  he  has  performed  his  part 
of  the  contract  or  is  ready  and  able  to  do  so.  Gober  v.  Hartt,  36  Texas, 
140;  Lovejoy  v.  Roberts,  36  Texas,  612;  Hatch  v.  Garza,  7  Texas,  65. 
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Improvements  to  the  extent  of  ten  percent  of  the  value  of  the  land 
are  permanent  and  valuable,  and  henoe  sufficient  to  enforce  a  parol  sale. 
LaMaster  v.  Dickson,  17  Texas  Civ.  App.,  473. 

Though  the  value  of  use  and  occupation  is  greater  than  the  value  of 
the  improvements,  equity  will  act,  and  declare  the  title  to  be  in  the 
vendee.  Wells  v.  Davis,  77  Texas,  636;  Milmo  Nat.  Bank  v.  Convery, 
49  S.  W.,  927 ;  Doyle  v.  Banks,  60  S.  W.,  480. 

KEY,  ASS0CLA.TE  Justice. — This  is  a  suit  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land.  The  plaintiff  pleaded  a  written 
contract  which  the  trial  court  held  did  not  sufficientlv  describe  the  land, 
and  the  case  was  submitted  to  the  jury  upon  the  plaintiff's  contention 
that  he  had  paid  such  portion  of  the  purchase  money,  held  such  posses- 
sion, and  made  such  improvements  as  entitled  him  in  equity  to  a  decree 
for  specific  performance.  Upon  a  verdict  rendered  in  his  favor  the  court 
entered  judgment  for  the  plaintiff,  and  the  defendant  has  appealed. 

No  complaint  is  urged  by  appellant  against  the  court^s  charge,  or  any 
ruling  made  during  the  progress  of  the  trial.  AU  the  assignments  in 
appellant's  brief  assail  the  verdict  of  the  jury.  The  first  contention  is 
that  the  evidence  fails  to  show  such  exclusive  possession  by  the  plaintiff 
as  is  required  for.  the  enforcement  of  a  parol  contract  for  the  sale  of 
land.  This  assignment  is  overruled,  because  the  testimony  of  both  the 
plaintiff  and  defendant  shows  that  the  plaintiff  took  possession  of  the 
land  under  the  contract  of  sale,  dug  a  well  thereon  and  put  in  the  foun- 
dation of  a  building  intended  to  be  used  as  a  stable  for  live  stock.  Ac- 
cording to  the  plaintiff's  testimony,  by  agreement  between  him  and  the 
defendant,  the  latter  was  thereafter  admitted  into  joint  possession  with 
the  plaintiff,  and,  acting  together,  they  changed  the  plaintiff's  plan  and 
erected  a  larger  stable,  which  was  used  for  more  than  a  year  by  both  of 
them,  each  using  practically  half  of  the  building.  This  joint  possession 
of  the  property  by  the  consent  of  the  plaintiff  did  not  change  the  fact 
that  the  plaintiff  took  exclusive  possession  of  the  land  under  the  con- 
tract of  sale  and  made  valuable  and  permanent  improvements  thereon. 
In  fact,  according  to  his  testimony  and  that  given  by  the  witness  Bush, 
which  seems  to  have  been  accepted  by  the  jury,  the  defendant's  posses- 
sion was  under  contract  with  and  subordinate  to  the  possession  of  plain- 
tiff. If  such  was  the  case,  and  the  defendant  occupied  toward  the  plain- 
tiff the  relation  of  tenant,  then  the  defendant's  possession  was,  in  legal 
contemplation,  possession  by  the  plaintiff. 

The  second  assignment  challenges  the  verdict  upon  the  contention  that 
the  testimony  shows  that  there  was  never  any  tender  on  the  part  of  the 
plaintiff  to  pay  the  balance  of  the  agreed  purchase  price  for  the  land. 
This  assignment  is  not  regarded  as  tenable.  The  agreed  price  of  the 
land  was  $100,  of  which  amount  the  proof  shows  the  plaintiff  had  paid 
to  the  defendant  $37,  leaving  a  balance  due  on  the  land  of  $63.  The 
plaintiff  admitted  and  testified  that  he  was  indebted  to  the  defendant 
$97  more  for  material  used  in  constructing  the  stable  and  paid  for  by 
the  defendant.  His  testimony  also  shows  with  reasonable  certainty  that 
he  could  and  would  have  paid  the  defendant  these  two  sums,  amounting 
to  $160;  that  he  attempted  to  settle  with  him  upon  that  basis  and  the 
defendant  refused  to  do  so,  and  declared  that  he  would  not  convey  the 
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land  to  the  plaintiff  or  anyone  else  for  less  than  $450.  That  declaration 
by  the  defendant  constituted  a  repudiation  of  the  contract,  and  rendered 
it  unnecessary  for  the  plaintiff  to  make  a  formal  tender  of  the  amount 
actually  due. 

Under  the  third  assignment  two  propositions  are  presented.  The  first 
is  that  the  improvements  made  on  the  land  by  the  plaintiff,  and  the 
amount  of  purchase  money  paid  by  him,  were  too  slight  and  trivial  to 
entitle  him  to  hold  the  land.  On  that  proposition  the  evidence  is  clearly 
against  appellant,  and  that  contention  can  not  be  sustained.  The  sec- 
ond proposition  asserts  that  trivial  and  insignificant  expenditures  and 
improvements,  which  do  not  equal  in  value  what  the  vendee  has  gained 
by  his  occupancy  of  the  land,  do  not  entitle  him  to  have  enforced  a 
verbal  contract  for  the  sale  of  such  land.  The  purchase  money  paid  by 
the  plaintiff  and  the  improvements  made  on  the  land  by  him  were  not 
trivial  and  insignificant,  and  for  that  reason  we  rule  against  him  on  the 
point  under  consideration.     (Wells  v.  Davis,  77  Texas,  636.) 

The  fourth  and  last  assignment  of  error  asserts  that  the  uncontra- 
dicted evidence  shows  that  the  plaintiff  ceased  all  effort  to  place  any  im- 
provements on  the  premises  in  controversy,  and  yielded  possession  to 
the  defendant,  and  agreed  that  the  latter  might  complete  the  improve- 
ments, which  he  did ;  and,  consequently,  the  plaintiff  should  not  recover 
the  land  without  refunding  to  the  defendant  the  value  of  the  improve- 
ments so  placed  thereon  by  the  defendant,  which  value  the  evidence 
shows  was  $300  or  more.  The  record  does  not  sustain  this  assignment. 
The  uncontradicted  evidence  does  not  show  that  the  plaintiff  ceased 
all  effort  to  place  improvements  on  the  land.  On  the  contrary,  accord- 
ing to  the  plaintiff's  testimony,  after  he  consented  for  the  defendant  to 
join  him  in  building  the  stable,  he  furnished  miaterial  and  aided  in  per- 
son in  its  construction.  It  may  be  conceded  that  the  defendant  fur- 
nished most  of  the  material  that  was  used  in  the  building,  but  accord- 
ing to  the  plaintiff's  testimony  it  was  agreed  that  he  was  to  become  lia- 
ble for  only  the  $97  lumber  bill  paid  by  the  defendant,  and  which  the 
judgment  of  the  court  below  fixes  as  a  charge  against  the  land,  and  re- 
quires the  plaintiff  to  pay,  in  order  to  recover  the  land.  It  may  also  be 
conceded  that  the  defendant  furnished  and  paid  for  most  of  the  labor 
that  was  used  in  constructing  the  building,  but  according  to  the  plain- 
tiff's testimony  he  agreed  to  do  that  for  the  joint  use  of  the  building, 
which  he  subsequently  enjoyed.  Such  being  the  case,  it  constituted  no 
charge  against  the  plaintiff  or  the  land. 

This  disposes  of  all  the  questions  presented  in  appellant's  brief,  and 
our  conclusion  is  that,  upon  all  the  issues  submitted  to  the  jury,  the  ver- 
dict finding  for  the  plaintiff  is  supported  by  testimony. 

No  error  has  been  pointed  out,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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C.  L.  J.  SisK  et  al.  v.  Gravity  Canal  Company. 

Decided  October  21,  1908. 

Irrigation — Contract  to  Furnish  Water. 

An  irrigation  company  agreed  with  rice  growers  to  use  its  best  endeavors 
to  furnish  a  quantity  of  water,  through  its  canals  and  laterals,  in  addition  to 
the  natural  rainfall,  to  properly  irrigate  the  rice  planted  by  the  latter  on  their 
land.  The  land  in  question  was  rented  by  the  planters  from  another,  and  was 
half  a  mile  from  the  canal  and  not  reached  by  any  of  the  company's  laterals; 
but  these  connected  with  a  lateral  on  the  premises  of  and  ownetl  and  controlled 
by  the  planters*  landlord  and  leading  to  the  rented  premises.  The  company 
furnished  sufficient  water  to  irrigate,  through  its  own  canals  and  laterals,  but 
this  failed  to  reach  the  land  by  reason  of  defects  in  the  landlord's  lateral  ditch 
to  which  it  was  conducted.  Held  that,  in  the  absence  of  proof  that  the  planters 
knew  that  such  lateral  was  the  property  of  their  landlord  and  not  of  the 
company  or  undertook  any  maintenance  of  it,  the  contract  of  ^he  company 
was  to  use  diligence  to  furnish  the  water  to  them  on  their  land,  either  by 
maintaining  the  lateral  leading  thereto,  or  by  constructing  a  proper  one  of 
its  own  and  it  was  liable  for  damages  caused  by  its  failure  to  do  so. 

Appeal  from  the  County  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Jesse  Matthews. 

W.  C.  Carpenter  and  J.  W.  Conger,  for  appellants. — The  contract  be- 
tween plaintiff  and  defendants  bound  plaintiff  to  furnish  water  through 
its  canals  and  laterals  to  irrigate  the  lands  cultivated  by  defendants, 
and,  there  being  no  evidence  to  show  any  understanding,  express  or  im- 
plied, that  plaintiff  should  not  be  held  liable  for  its  failure  on  account 
of  defects  in  the  Lewis  &  Robertson  lateral,  the  charge  was  erroneous  in 
instructing  the  jury  that  plaintiff  was  not  liable.  9  Cyc,  577  and  578 : 
Menard  v.  Sydnor,  29  Texas,  262 ;  Linch  v.  Paris  Lumber  Co.,  80  Texas, 
37 ;  1  Texas  App.,  C.  C,  196. 

Oaines  &  Corbett,  for  appellee. — A  contract  to  furnish  water  through 
plaintiff's  canals  and  laterals  referred  to  canals  and  laterals  then  exist- 
ing, and  did  not  bind  it  to  build  a  lateral  to  defendants'  land  when  water 
had  previously  been  conveyed  through  the  Lewis  &  Robertson  lateral, 
belonging  to  other  parties.  Gravity  Canal  Co.  v.  Sisk,  43  Texas  Civ. 
App.,  194. 

RICE,  Associate  Justice. — In  1904  appellants  rented  from  Tjcwis 
&  Robertson  a  certain  tract  of  land  in  Matagorda  County,  Texas,  shown 
to  contain  1281/2  acres,  for  the  purpose  of  engaging  in  rice  culture, 
which  tract  of  land  was  situated  about  one-half  mile  from  the  canal  of 
appellee,  and  no  part  thereof  bordered  thereon. 

During  the  spring  of  said  year  appellants  made  a  written  contract 
with  appellee,  an  irrigation  company  engaged  in  the  business  of  fur- 
nishing water  for  growing  rice  in  said  county,  to  supply  them  with  suf- 
ficient water  for  the  cultivation  of  a  crop  of  rice  to  be  grown  by  them 
on  said  land  during  said  year,  by  which  contract  appellee  agreed  to  use 
its  best  endeavors  to  furnish  a  sufficient  quantity  of  water  through  its 
canals  and  laterals,  in  addition  to  Oie  natural  rainfall,  to  properly  irri- 
gate the  rice  planted  by  appellants  on  said  land^  and  appellants,  in  con- 
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sideration  of  the  performance  of  said  obligation  on  the  part  of  appellee, 
promised  to  pay,  as  full  compensation  for  the  water  so  furnished,  one- 
fifth  of  the  rice  grown  on  said  land. 

It  was  shown  from  the  evidence  that  appellants,  in  due  season,  planted 
all  of  said  land  in  rice,  obtaining  a  good  and  sufficient  stand  thereon, 
and  that  during  the  growing  season  appellee  failed  to  furnish  and  de- 
liver upon  said  land  a  sufficient  quantity  of  water,  as  occasion  required, 
for  the  proper  iiTigation  of  said  crop,  by  reason  of  which  the  rice  so 
planted  and  growing  died  out,  except  about  35  acres  thereof,  upon  which 
a  crop  was  grown  and  harvested. 

Appellants  having  failed  to  pay  the  appellee  any  portion  of  the  crop 
so  raised  on  the  35  acres,  the  latter  brought  this  suit  for  the  recovery  of 
200  sacks  of  rice,  alleging  same,  in  its  original  petition,  to  be  one-fifth 
of  said  crop  and  of  the  value  of  two  dollars  per  sack ;  or,  in  case  it  could 
not  be  found,  then  for  its  value,  to  wit,  $400,  setting  up  said  contract 
and  alleging  a  compliance  therewith. 

Defendants  filed  their  answer,  admitting  the  execution  of  the  con- 
tract, but  alleged  a  breach  thereof  by  plaintiff,  pleading  in  reconvention 
for  damages  sustained  by  them  thereby  in  the  sum  of  $800.  On  a  trial 
plaintiff  failq^  to  recover,  but  defendants  obtained  verdict  and  judgment 
against  it  on  their  plea  in  reconvention  for  the  sum  of  $600,  from  which 
an  appeal  was  taken  to  the  Court  of  Civil  Appeals  of  the  First  Dis- 
trict, and  will  be  found  reported  in  43  Texas  Civ.  App.,  194,  where  the 
judgment  of  the  court  below  was  reversed  and  remanded ;  but  as  this  de- 
cision does  not  affect  the  questions  arising  upon  this  appeal,  it  will  not 
be  necessary  to  consider  the  rulings  there  made,  except  as  hereinafter 
noticed. 

After  the  case  was  reversed  the  parties  amended  their  pleadings  in  the 
court  below.  The  amendment  on  the  part  of  plaintiff  consisted  chiefly 
in  suing  for  the  value  of  a  less  number  of  sacks  than  in  its  original  pe-* 
tition,  to  wit,  for  61  sacks  of  rice,  valued  at  $3  per  sack.  Defendants 
again  answered  substantially  as  before,  by  admitting  the  execution  of 
the  contract  and  setting  up  plaintiff's  breach  thereof  in  failing  to  fur- 
nish the  water  required  under  its  contract,  with  a  prayer  in  reconvention 
for  damages  at  the  rate  of  $4  per  acre  for  128^^  acres  of  said  land 
planted  by  them  in  rice. 

Upon  a  jury  trial  plaintiff  recovered  a  verdict  against  the  defendants 
for  $79.60,  for  which  judgment  was  entered,  and  from  which  this  appeal 
is  prosecuted. 

Appellants  assign  error  on  the  giving  by  the  court,  at  the  instance  of 
appellee,  the  following  charge  to  the  jury:  "At  the  request  of  plaintiff 
you  are  charged  that  the  undisputed  evidence  shows  that  the  plaintiff 
had  no  control  over  the  lateral  through  which  the  defendants  were  to 
receive  water,  and  that  such  lateral  belonged  to  the  landlord  of  defend- 
ants, and  was  under  the  control  of  such  landlord,  or  his  tenants,  and  that 
the  contract  made  between  plaintiff  and  the  defendants  provided  only 
for  the  furnishing  of  water  through  the  canals  and  laterals  owned  by  the 
plaintiff.  You  are  therefore  instructed  that  if  you  believe  from  the  evi- 
dence that  the  plaintiff  had  at  all  times  a  sufficient  quantity  of  water 
in  its  canals  and  laterals  adjacent  to  the  lateral  owned  by  the  landlord 
of  the  defendants  to  properly  irrigate  the  land  of  defendants,  and  that 
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the  defendants  could  have  obtained  sufficient  water  at  any  time,  but 
that,  by  reason  of  the  condition  of  the  lateral  or  of  the  flume  across  the 
lateral  owned  by  the  defendants'  landlord,  the  defendants  failed  to  pro- 
cure a  sufficient  quantity  of  water  to  irrigate  the  land  cultivated  by 
them,  and  that  such  failure  was  not  the  fault  of  the  plaintiff,  then  you 
are  instructed  to  find  against  the  defendant  on  his  cross-bill;  and  you 
will  also  find  for  the  plaintiff  the  value  of  one-fifth  of  the  rice  grown  by 
defendants  on  the  land  cultivated  by  them  during  said  year/' 

By  their  second  proposition  under  said  assignment  appellants  contend 
that  the  contract  between  them  bound  appellee  to  furnish  water  through 
its  canals  and  laterals  to  irrigate  the  land  cultivated  by  defendants,  and 
that,  there  being  no  evidence  to  show  any  understanding,  express  or  im- 
plied, that  plaintiff  should  not  be  held  liable  for  its  failure  on  account 
of  defects  in  the  Lewis  &  Robertson  lateral,  the  charge  was  erroneous 
in  instructing  the  jury  that  plaintiff  was  not  liable.  And  by  their  third 
proposition  under  said  assignment  they  urge  that,  as  plaintiff  had  bound 
itself  to  furnish  water  through  its  canals  and  laterals  to  irrigate  defend- 
ants' land,  and  there  being  no  understanding  between  them  about  con- 
veying it  through  the  I^ewis  &  Robertson  lateral,  it  was  plaintiff's  duty 
to  build  a  lateral  of  its  own  through  which  to  convey  the  water. 

It  w^ill  be  seen  from  the  contract  above  referred  to  that  plaintiff  bound 
itself  to  use  its  best  endeavors  to  furnish  water  through  its  canals  and 
laterals,  which,  together  with  the  natural  rainfall,  should  be  sufficient 
to  properly  irrigate  the  defendants'  land  planted  in  rice.  When  appel- 
lants rented  the  land  in  question  from  Lewis  &  Robertson,  it  is  shown 
that  there  was  no  agreement  concerning  the  furnishing  of  water  for 
irrigating  same,  Lewis  remarking  that  the  Canal  Company  was  bound  to 
furnish  it.  It  does  not  appear  from  the  evidence  that  when  the  contract 
sued  upon  was  made  that  there  was  any  other  or  different  understand- 
ing than  the  one  contained  therein  relative  to  how  the  water  should  be 
furnished  by  the  Canal  Company,  nor  is  it  shown  by  what  means  the 
Canal  Company  should  deliver  the  water  upon  the  land;  nor  was  tliere 
any  understanding  relative  to  the  Lewis  &  Robertson  lateral.  And, 
while  it  appears  from  the  evidence  that  the  land  is  about  a  half  mile 
from  the  canal,  and  that  at  the  time  the  land  was  rented  by  appellants 
from  Lewis  &  Robertson  there  was  a  lateral  extending  from  appellee's 
canal  to  this  tract  of  land,  still  it  is  not  shown  that  appellants  had  any 
knowledge  of  it,  nor  that  they  knew  who  owned  or  controlled  it,  nor  that 
the  Canal  Company  expected  to  deliver  water  through  said  lateral. 
While  it  is  shown  that  the  Canal  Company  at  all  times  during  the  sea- 
son had  plenty  of  water  in  its  canal  to  have  watered  the  land  in  ques- 
tion, and  that  the  failure  to  furnish  a  sufficient  quantity  to  water  ap- 
pellants' crop  was  due  to  a  leaky  flume  across  a  creek  between  the  canal 
and  appellants'  tract  of  land,  by  reason  of  which  much  of  the  water  was 
wasted  before  reaching  the  same,  and  that  the  Lewis  &  Robertson  lateral 
was  in  bad  repair,  still  there  is  nothing  in  the  evidence  to  show,  or  tend 
to  show,  that  there  was  any  agreement,  at  the  time  of  the  execution  of 
said  contract,  on  the  part  of  appellants,  binding  themselves  to  repair 
the  same. 

This  being  the  state  of  the  record,  it  seems  to  us  that  the  only  ques- 
tion for  our  determination  is  whether  or  not  the  contract  in  evidence 
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required  plaintiff  to  use  its  best  endeavors  to  actually  deliver  the  water 
upon  the  land  in  question,  or  whether  it  could  be  held  to  have  complied 
therewith  by  simply  showing  that  the  Lewis  &  Bobertson  laterals  were 
leaky  and  out  of  repair,  and  that  it  had  at  all  times  plenty  of  water 
within  its  canal  to  water  said  crop.  Recurring  again  to  the  contract 
upon  which  this  suit  must  stand  or  fall,  it  will  be  seen  that  its  pro- 
visions required  plaintiff  to  use  its  best  endeavors  to  furnish  a  sufficient 
quantity  of  water  through  its  canals  and  laterals,  in  addition  to  the 
natural  rainfall,  to  properly  irrigate  the  rice  planted  by  the  defendants 
on  the  lands  described  therein.  It  therefore  seems  immaterial  to  us,  in 
the  construction  of  this  contract,  to  determine  whether  appellee  owned, 
or  did  not  own  or  control,  the  Lewis  &  Eobertson  lateral,  if,  in  fact,  it 
was  their  duty  to  have  furnished  the  water  by  delivering  the  same  upon 
the  land  in  question. 

A  similar  question  to  the  one  here  involved  has  been  considered  and 
determined  in  a  Louisiana  case,  wherein  a  canal  company  sued  for  the 
recovery  of  water  rents  upon  a  certain  tract  of  land  planted  in  rice  by 
defendants,  under  a  contract  which,  as  in  this  case,  failed  to  specify 
whether  or  not  the  water  was  to  be  delivered  upon  the  land  to  be  irri- 
gated, the  court  holding  that  "the  question  of  the  place  of  delivery  was 
one  which  was  entirely  within  the  control  of  the  parties;  but,  in  the  ab- 
sence of  any  convention  or  particular  agreement,  it  seems  to  us  that  the 
obligation  rested  upon  the  plaintiff  to  make  the  delivery  at  such  a  point 
within  or  upon  the  borders  of  the  land  to  be  irrigated  as  to  enable  the 
defendants  to  utilize  it  with  the  greatest  facility  and  at  the  least  ex- 
pense.** The  same  doctrine  is  stated  with  approval  in  Farnham  on  Waters 
and  Water  Rights,  vol.  3,  p.  1920. 

In  the  absence  of  any  understanding  or  agreement  between  the  parties 
indicating  that  it  was  the  duty  of  appellants  to  furnish  laterals  to  con- 
nect tlieir  land  with  the  canal  of  appellee,  or  to  keep  the  lateral  of 
Lewis  &  Robertson  in  repair,  so  as  to  receive  and  discharge  waters  from 
said  canal  upon  their  land,  we  are  inclined  to  believe  that  it  was  the 
duty  of  appellee,  under  its  contract,  to  use  its  best  endeavors  to  deliver 
the  water  upon  the  premises  in  question  in  sufficient  quantities  to  enable 
defendants  to  irrigate  their  crop  of  rice  growing  upon  said  tract  of 
land ;  and  if,  at  the  time  of  the  execution  of  said  contract,  they  had  not 
facilities  for  so  delivering  said  water,  it  became  their  duty  to  provide  the 
same,  and  a  failure  so  to  do  was  a  breach  of  their  contract  in  this  re- 
spect, subjecting  them  to  liability  therefor.  We  therefore  hold  that  the 
trial  court  erred  in  giving  the  charge  complained  of. 

We  do  not  believe  the  views  here  expressed  are  in  conflict  with  the 
former  opinion  of  the  Court  of  Civil  Appeals  of  the  First  District  in 
this  case.  It  is  true  that  said  court  remarked  tha;t  the  contract  under 
consideration  did  not,  in  express  terms,  require  plaintiff  to  provide  the 
means  of  conveying  the  water  to  the  land  leased  by  defendants,  but  thi^ 
statement  was  only  made  incidentally,  and  in  connection  with  their  rul- 
ing upon  the  offer  on  the  part  of  appellee  herein  to  show  that  appellants 
had  a  contract  with  their  landlord  by  which  he  obligated  himself  to  keep 
in  repair  the  laterals  connecting  the  land  rented  by  them  with  appellee's 
canal,  and  that  the  contract  between  appellee  and  appellants  only  con- 
templated that  plaintiff  should  furnish  water  to  defendants  through  this 
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lateral,  and  therefore  the  question  of  the  construction  of  the  contract 
was  not  properly  before  the  court;  nor  did  the  court  undertake  to  say 
what  was  or  could  be  implied  from  the  terms  of  said  contract. 

By  their  second  and  fifth  assignments  of  error  appellants  urge  that 
the  court  erred  in  overruling  defendants'  motion  for  new  trial,  because 
the  verdict  of  the  jury  was  contrary  to  the  evidence,  in  that  the  evidence 
showed  that  defendants  were  damaged  in  a  sum  largely  in  excess  of  $4 
per  acre  on  the  land  cultivated  by  them  by  reason  of  the  failure  of  plain- 
tiflf  to  furnish  the  water  necessary  for  the  cultivation  of  said  crop  of 
rice,  as  it  was  bound  to  do  under  said  contract,  and  the  jury  allowed 
them  no  damages  whatever.  It  appears  from  the  evidence  that  the  crop 
was  planted  by  defendants,  that  it  came  up  to  a  good  stand,  and  that  all 
except  35  acres  thereof  died  on  account  of  a  failure  to  receive  water  at 
the  proper  time.  It  is  further  shown  under  the  evidence  that  said  land 
would  have  made,  if  it  had  received  sufficient  water  in  time,  from  fifteen 
to  twenty  sacks  of  rice  per  acre.  We  therefore  think  that  appellants  are 
right  in  this  contention,  and  sustain  these  assignments,  because  they, 
having  been  damaged  without  any  fault  on  their  part  on  account  of  the 
breach  of  the  contract  by  appellee,  were  entitled  to  recover  whatever 
damages  they  may  have  sustained,  if  any,  not  to  exceed  $4  per  acre, 
however,  upon  the  land  planted  in  rice,  and  the  court  erred  in  refusing 
to  grant  them  a  new  trial. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded^ 


County  of  Webb  v.  M.  S.  IIasie,  Jr. 

Decided  October  21.  1908. 

1. — ^Pleading — Sustaining  Exception — ^Harmless  Error. 

When  it  appears  that  the  action  of  a  trial  court  in  sustaining  an  exception 
to  a  part  of  defendant's  answer  deprived  the  defendant  of  no  substantial  de- 
fense, and  the  vital  issue  in  the  case  remained  and  was  tried  upon  evidence 
pro  and  con,  the  ruling  of  the  court,  if  error  at  all,  is  not  reversible  error. 

2. — Contract — ^Pleadlng — Evidence. 

In  a  suit  by  a  contractor  for  the  contract  price  of  a  bridge  built  by  him, 
the  defendant  refused  payment  on  the  ground  that  certain  plans  and  specifica- 
tions, offered  in  evidence  by  the  plaintiff,  and  in  acoordance  with  which  the  work 
was  done,  were  not  the  plans  and  specifications  on  file  in  the  clerk's  office  at 
the  time  the  contract  was  made  and  which  were  referred  to  and  made  a  part 
of  the  contract;  plaintiff  alleged  that  they  were  the  identical  plans  and  speci- 
fications then  on  file  in  the  clerk's  office  and  referred  to  in  the  contract.  Held,  ( 
plaintiff  was  entitled  to  support  his  allegations  by  any  evidence  which  tended  J 
to  prove  the  same,  and  the  plans  and  specifications  claimed  by  plaintiff  to  be 
the  true  and  original  plans  and  specifications  were  properly  admitted  in  evi- 
dence. 


3. — ^Building  Contract — Beference  to  Flans  and  Specifications. 

Where  a  county,  in  a  contract  for  the  building  of  a  bridge,  refers  to  cer- 
tain plans  and  specifications  at  the  tiipe  on  file  in  the  clerk's  office  and  makes 
the  same  a  part  of  the  contract,  the  contract  will  be  binding  on  the  county 
even  though  the  original  plans,  which  the  county  had  adopted  and  by  which 
it  intended  to  build  the  bridge,  had  been  purloined  and  others  substituted,  the 
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substituted  plans  being  on  file  when  the  contract  \iras  maxie,  and  the  contraotof 
not  having  notice  of  the  fraudulent  substitution. 

4.— Contract — ^Unilata'al  Kistake. 

In  the  absence  of  fraud,  a  court  of  equity  will  not  grant  relief  because  of 
a  mistake  of  fact  on  the  part  of  one  only  of  the  contracting  parties. 

Appeal  from  the  District  Court  of  Webb  County.  Tried  below  before 
Hon.  J.  F.  Mullally. 

Atlee  £  Atlee,  for  appellant. 

Earl  D.  Scott,  for  appellee. 

JAMES,  Chief  Justice. — The  appellee  sued  the  county  upon  a  con- 
tract for  the  construction  of  a  bridge  according  to  the  plans  and  speci- 
fications on  file  in  the  ofiBce  of  the  county  clerk,  made  a  part  thereof,  and 
obtained  judgment  for  $4,393.  The  contract,  dated  September  19, 
1905,  which  was  an  exhibit  to  the  petition,  was:  "To  build,  paint  and 
erect  in  place,  including  all  dirt  fills,  by  the  19th  of  March,  1906,  for 
the  county,  a  steel  bridge  with  approaches  across  the  Santa  Isabel  creek, 
consisting  of  one  75-foot  span,  1751^  feet  of  approach,  and  the  neces- 
sary dirt  fills  at  each  end  of  the  bridge,^'  the  entire  bridge  to  be  built 
in  accordance  with  plans  on  file,  and  forming  a  part  of  this  contract, 
"for  the  sum  of  $3,964." 

The  petition  alleged  that  on  or  about  August  17,  1905,  the  county 
commissioners  advertised  that  bids  would  be  received  by  the  county 
clerk  up  to  noon  of  September  18,  1905,  for  the  construction  of  a  steel 
bridge  across  said  creek;  that  plans  and  specifications  for  same  were  on 
file  and  subject  to  inspection  in  said  clerk's  office,  etc.  That  on  the  18th 
of  September,  before  noon,  plaintiff  filed  his  bid  in  said  office,  in  ac- 
cordance with  the  plans  and  specifications  then  on  file,  etc.,  and  that  on 
the  same  day  the  contract  was  awarded  plaintiff  by  the  commissioners, 
who  entered  a  special  resolution  and  order  awarding  the  contract  to 
plaintiff,  and  ordering  the  contract  to  be  signed  in  duplicate  by  the 
county  judge  on  the  part  of  the  county,  which  was  done  as  above  stated. 
Plaintiff  alleged  compliance  with  what  the  contract  required  in  respect 
to  a  bond  and  deposit,  and  that  he  proceeded  in  accordance  with  the  said 
plans,  etc.,  on  file  in  the  clerk's  office,  and  finished  the  bridge  in  a  good, 
substantial  and  workmanlike  manner,  and  fully  according  to  said  plans 
and  specifications,  before  the  date  fixed,  when  the  county  became  liable 
to  him  for  said  contract  price..  That  plaintiff  tendered  the  bridge  and 
demanded  the  price,  which  defendant  refuses  to  pay.  The  petition  con- 
tained further  allegations,  which  sought  to  assert  a  builder's  lien  or 
title  to  the  bridge,  and  in  the  event  the  prayer  for  the  contract  price 
was  for  any  reason  not  allowed  he  asked  for  other  relief. 

The  answer  contained  a  general  denial.  It  pleaded  specially  that 
plans  and  specifications  for  the  bridge  were  made  for  the  county  by 
Chas.  E.  Frees,  which  were  approved  and  placed  on  file  in  the  office  of 
the  county  clerk;  that  said  original  plans,  etc.,  upon  which  bids  were 
invited,  and  which  were  submitted  to  all  those  who  bid,  have  disap- 
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peared  from  the  clerk's  office,  and  diligent  search  has  failed  to  trace 
them ;  that  the  plaintiff,  on  September  18,  1905,  examined  the  same  and 
prepared  his  bid,  and  submitted  same,  which  was  accepted  and  the  con- 
tract entered  into.  That  the  contract  so  entered  into  required  a  bridge 
to  have  a  16-foot  roadway;  piers  or  cylinders  3  feet  in  diameter;  flooring 
3  inches  thick,  etc. ;  that  the  roadway,  etc.,  were  shown  on  tlie  plans  sub- 
mitted by  appellant  for  competitive  bids,  and  that  the  bridge  was  not 
constructed  by  plaintiff  in  accordance  with  such  plans,  but  instead  was 
constructed  with  a  12-foot  roadway,  and  with  materials  of  lighter  weight 
and  smaller  dimensions. 

That  on  or  about  March  8,  1906,  the  Commissioners  Court  entered 
an  order  reciting  that,  "It  having  been  brought  to  the  attention  of  the 
court  that  there  is  evidently  a  discrepancy  between  the  original  plans 
and  specifications  for  the  San  Isabel  bridge,  bid  upon  by  various  con- 
tractors, and  the  tracing  now  in  the  oflBce  of  the  county  clerk,  it  was 
ordered  by  the  court  that  Webb  County  refuse  to  receive  said  bridge  as 
erected  by  M.  S.  Hasie,  Jr.,  contractor,  for  the  present,  and  that  pay- 
ment on  his  contract  with  Webb  County  for  such  construction  be  tem- 
porarily suspended.'  And  on  March  13,  1906,  the  following  order, 
which  recited :  "And  it  appearing  to  the  court  that  said  bridge  has  not 
been  constructed  in  accordance  with  the  plans  and  specifications  fur- 
nished by  this  court,  and  upon  which  bids  for  the  construction  of  said 
bridge  were  invited  by  this  court  and  the  contract  awarded,  it  is  there- 
fore considered  and  decreed  by  the  court  that  the  said  bridge  be,  and  the 
same  is  hereby  rejected,  and  the  claim  of  M.  S.  Hasie,  Jr.,  for  the  sum 
of  $3,964  for  the  construction  thereof,  is  hereby  in  all  things  disap- 
proved and  payment  refused.^'  That  said  original  plans  or  drawings 
for  which  bids  were  invited  and  received,  and  which  were  submitted  to 
all  the  bidders,  have  disappeared  from  the  office  of  the  county  clerk  and 
can  not  be  found. 

"(4)  And  defendant  further  says  that  the  disappearance  of  said 
plans  occurred,  as  defendant  is  informed  and  believes,  and  so  alleges, 
after  plaintiff  had  examined  the  same,  and  had  submitted  his  bid,  and 
had  made  the  contract  sued  on,  and  that  they  were  removed  from  the 
office  of  the  county  clerk  of  Webb  County  at  the  instance  of  plaintiff, 
fraudulently,  and  for  the  purpose  of  carrying  out  a  scheme,  and  to 
cheat  and  defraud  the  said  county,  and  to  enable  plaintiff  to  construct 
and  tender  a  structure  to  said  county  different  in  dimensions  and  of 
lighter  and  different  materials  from  that  contracted  for;  that,  in  the 
perpetration  of  such  fraud,  other  and  different  plans,  with  the  knowl- 
edge of  plaintiff,  were  thereafter  substituted  anJ  returned  to  the  office 
of  the  county  clerk  of  said  county,  instead  of  said  original  plans,  with- 
out the  knowledge  or  consent  of  said  clerk  or  of  any  officer  or  agent  of 
said  county,  or  of  any  member  of  the  Commissioners  Court  of  said 
county,  which  substituted  plans  have  there  remained  ever  since,  but  the 
said  substituted  plans  have  never  been  recognized  or  adopted  by  defend- 
ant in  any  manner,  and  are  not  the  plans  of  the  structure  or  bridge  for 
which  the  said  contract  sued  on  was  made. 

"(5)  Wherefore,  defendant  says  that  it  is  not  liable  to  plaintiff  by 
reason  of  any  of  the  matters  alleged  in  his  said  petition ;  but,  by  reason 
of  the  fraud  and  fraudulent  acts  of  plaintiff,  and  his  failure  to  perform 
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his  said  contract^  defendant  has  suffered  damage^  to  wit,  in  the  sum  of 
$5,000;  that,  by  reason  of  the  frauds  and  failures  aforesaid,  the  de- 
fendant has  not  been  able  to  aflford  and  provide  for  public  use  the  con- 
venient facilities  for  crossing  the  Santa  Isabel  creek  in  Webb  County  at 
a  point  where  there  is  a  great  public  necessity  therefor;  that  the  pre- 
tended structure  is  not  adapted  as  would  have  been  the  structure  con- 
tracted for,  and  defendant  does  not  desire  to  open  the  same  and  make 
of  it  a  highway;  and  defendant  prays  that  it  be  discharged  as  to  any 
liability  alleged  by  plaintiflf,  and  that  it  have  judgment  against  plaintiff 
for  its  said  damages,  and  ior  costs  of  suit,  and  for  such  other  and  fur- 
ther relief  as  in  law  or  equity  may  be  deemed  meet  and  proper." 

The  court,  upon  exceptions,  struck  out  of  clause  4  that  part  which 
read:  "At  the  instance  of  plaintiff,  fraudulently,  and  for  the  purpose 
of  carrying  out  a  scheme,  and  to  cheat  and  defraud  the  said  county,  and 
to  enable  plaintiff  to  construct  and  tender  a  structure  to  said  county 
different  in  dimensions,  and  of  lighter  and  different  materials  from  that 
contracted  for,"  and  "in  the  perpetration  of  such  fraud."  And  out  of 
clause  5  the  words :  "But  by  reason  of  the  fraud  and  fraudulent  acts  of 
plaintiff,  and  his  failure  to  perform  the  said  contract,  defendant  has 
suffered  damage  in  the  sum  of  $5,000,"  and  "frauds  and."  This  action 
of  the  trial  court  is  the  subject  of  the  first  assignment  of  error. 

Appellant's  proposition  (as  embodied  in  the  first  assignment)  is  that 
the  allegations  of  the  answer,  in  connection  with  what  was  stricken  out, 
constituted  sufiBcient  allegation  to  warrant  the  admission  of  testimony 
of  the  fraudulent  substitution  of  plans  for  the  construction  of  a  bridge, 
and  the  clause:  "But,  by  reason  of  the  fraud  and  fraudulent  acts  of 
plaintiff,  and  his  failure  to  perform  his  said  contract,  defendant  has 
suffered  damages,  to  wit,  in  the  sum  of  $5,000,"  and  also  the  clause 
"fraud  and,"  in  connection  with  the  remaining  allegations,  were  suflS- 
cient  to  warrant  the  admission  of  testimony  as  to  the  amount  of  dam- 
ages suffered  through  the  fraudulent  acts  and  failures  of  plaintiff. 

It  appears  to  us  to  be  unnecessary  to  investigate  the  sufficiency  of  the 
allegations  or  the  merits  of  the  proposition.  It  will  be  seen  that  the 
fraud  undertaken  to  be  alleged  by  the  answer  consisted  in  the  fact  that, 
when  the  contract  was  made,  the  plans  on  file  were  the  original  ones, 
and  these  were  afterwards  changed  by  substitution,  by  or  with  the 
knowledge  of  plaintiff,  for  fraudulent  purposes. 

The  plaintiff's  case,  as  made  by  the  petition,  was  that  the  plans,  etc., 
referred  to  in  the  contract  and  on  file  when  the  contract  was  made,  were 
those  in  accordance  with  which  he  had  built  the  bridge;  that,  by  reason 
of  his  having  built  it  in  accordance  with  same,  he  was  entitled  to  be 
paid  the  contract  price. 

Now,  the  answer,  as  it  remained,  raised  the  issue  as  to  what  plans, 
etc.,  were  then  on  file;  that  is,  whether  they  were  the  originals  or  not. 
A  finding  that  they  were  the  originals,  as  the  same  were  alleged  by  de- 
fendant, would  have  defeated  plaintiff's  recovery.  That  issue  (which 
was  tiie  foundation  of  the  allegations  stricken  out)  remained,  was  tried, 
and  upon  evidence  sufficient  to  sustain  a  finding  that  the  plans,  etc., 
then  on  file  were  not  said  originals,  but  such  as  accorded  with  the  work 
88  done.    There  being  no  conclusions  of  the  judge,  all  issues  upon  which 
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there  was  evidence  must  be  taken  as  resolved  by  the  trial  court  in  favor 
of  the  judgment. 

There  being  the  issue  whether  or  not  the  originals,  or  other  than  the 
originals,  were  on  file  when  the  contract  was  entered  into,  and  this  issue 
being  litigated,  it  must  be  presumed  that  defendant  adduced  what  evi- 
dence it  had  on  the  subject.  Our  conclusion  is  that,  had  the  court  not 
stricken  out  the  clauses  referred  to,  defendants  would  have  been  in  no 
better  position  than  they  now  are ;  the  fact  underlying  the  clauses  would 
presumably  have  been  litigated  and  resolved  against  defendant,  as  was 
done  at  this  trial,  and  therefore  it  appears  that  no  harm  has  followed  to 
defendant  from  the  ruling. 

The  second  assignment  of  eiTor  reads:  "The  court  erred  in  admit- 
ting in  evidence,  over  objection  of  defendant,  the  tracing  of  a  plan  for 
a  bridge,  the  same  not  being  a  tracing  of  the  plans  which  the  Commis- 
sioners Court  had  in  mind  when  they  solicited  bids  for  the  construction 
of  a  bridge  over  the  Santa  Ysabel  creek,  and  there  being  no  evidence 
showing  that  such  tracing,  or  plans  from  which  the  same  was  made,  had 
ever  been  filed  in  the  office  of  the  county  clerk  of  Webb  County ;  and  be- 
cause the  said  tracing  was  shown  by  the  evidence  to  have  been  substi- 
tuted for  plans  which  the  Commissioners  Court  had  adopted,  and  upon 
which  bids  had  been  solicited,  and  that  such  substitution  had  been  ac- 
complished without  the  knowledge  or  consent  of  any  officer  or  agent  of 
defendant  or  of  any  member  of  the  Commissioners  Court ;  and  that  such 
substituted  plans  had  never  been  recognized  nor  adopted  by  defendant 
in  any  manner,  and  were  not  the  plans  of  the  structure  or  the  bridge 
for  the  erection  of  which  bids  were  solicited,  all  as  shown  in  defendant's 
bill  of  exceptions  No.  1." 

Other  testimony  of  the  tracing  was  introduced  without  objection.  In 
addition  to  this,  we  conclude  that,  as  plaintiff  had  alleged  that  the  plans, 
etc.,  on  file  when  the  contract  was  made  were  those  in  accordance  with 
which  the  work  was  done,  he  was  not  required  to  prove  more  than  that 
fact,  and  was  clearly  entitled  to  introduce  any  testimony  which  tended 
to  show  that  fact.  Our  opinion  is  that  the  contract  is  by  its  terms  to  be 
construed  as  having  reference  to  the  planig  then  on  file  in  the  county 
clerk's  office,  as  will  be  explained  hereafter,  and  which  disposes  of  the 
fifth  and  sixth  assignments  of  error. 

The  qualification  of  the  court  to  the  bill  of  exceptions  disposes  of  the 
third  assignment;  also  the  qualification  to  the  bill  which  is  the  subject 
of  the  fourth  assi^ment. 

The  proposition  under  the  seventh  assignment  is:  "That  appellant 
alleged  facts  fraudulent  per  se,  viz. :  That  a  bridge  had  been  constructed 
not  in  accordance  with  plans  adopted  by  the  Commissioners  Court,  and 
such  facts  having  been  proven,  the  law  should  not  hold  defendant  lia- 
ble." As  we  have  already  stated,  the  plans  originally  adopted  may  have 
been  different  from  ttiose  existing  in  the  clerk's  office  when  the  contract 
was  executed,  and  which  were  made  a  part  thereof,  yet  the  county  by  its 
contract  adopted  those  then  on  file,  so  far  as  the  contract  in  question  is 
concerned,  and  defendant  is  not  wronged  by  being  held  to  the  perform- 
ance of  its  contract. 

The  proposition  under  the  eighth  assignment  is:  "The  facts  alleged 
in  defense  and  proven  on  the  trial  were  fraudulent  per  se,  viz. :   That  a 
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bridge  was  constructed  not  in  accordance  with  plans  adopted  by  the 
Commissioners  Comi;,  and  the  evidence  showing,  or  tending  to  show, 
that  appellee  was  a  party  to  such  fraudulent  acts,  the  law  applicable  to 
Buch  issue  requires  that  judgment  be  rendered  for  appellant."  Inas- 
much as  there  was  evidence  freeing  plaintiff  from  any  connection  with 
the  change  of  plans,  or  knowledge  thereof,  that  issue,  in  so  far  as  it  af- 
fected the  case,  must  be  taken  to  have  been  determined  by  the  trial  judge 
in  his  favor. 

The  ninth  assignment  is,  that  the  court  erred  in  not  granting  a  new 
trial,  "because  the  plaintiff,  having  brought  an  action  at  law  to  recover 
strictly  according  to  the  terms  of  a  written  contract,  and  having  failed 
to  show  a  meeting  of  the  minds  in  a  contract  to  build  a  bridge  of  the 
dimensions  as  to  width,  cylinders  and  materials  of  the  bridge  con- 
structed by  plaintiff,  is  not  entitled  to  relief  at  law,  and  plaintiff  is  en- 
titled to  no  relief  under  the  pleadings  unless  it  be  the  equitable  relief 
prayed  for,  viz.,  permission  to  remove  and  take  away  said  bridge  and  ma- 
terials.*' 

The  testimony  developed  the  fact  that  there  was  no  mutual  mistake 
as  to  what  plans,  etc.,  were  intended  as  the  subject-matter  of  the  con- 
tract. The  court  was  authorized  by  the  testimony  to  find  that  the  com- 
missioners thought  they  were  contracting  with  reference  to  other  plans 
than  those  which  the  court  may  have  found  were  on  file  at  the  time,  and 
that  they  so  intended,  but  may  have  found  also  that  there  was  no  mis- 
take on  the  part  of  the  plaintiff,  or  other  intention  on  his  part  than  to 
contract  with  reference  to  what  was  then  on  file.  It  must  be  taken  bv  us 
in  support  of  the  judgment  that  the  court  thus  resolved  the  facts.  This 
would  bring  the  case  within  the  rule  announced  in  May  v.  San  Antonio 
&  A.  P.  Townsite  Co.,  83  Texas,  505.  There  was  ample  testimony  to 
support  a  finding  that  plaintiff  was  guilty  of  no  fraiid,  and  this  fact  the 
court  must  be  presumed  to  have  found  also. 

Under  the  tenth  assignment  the  proposition  is  that  the  county  clerk 
did  not  have  authority  to  exhibit  other  plans  than  those  adopted  by  the 
Commissioners  Court,  and  if  he  did  exhibit  other  plans  his  act  was  not 
binding  on  appellant.  The  testimony  would  sustain  a  finding  that, 
within  the  time  in  which  bids  were  to  be  received,  to  wit,  before  noon  of 
the  18th  of  September,  plaintiff  for  the  first  time  came  to  Laredo,  went 
to  the  clerk's  office  where  the  advertisement  directed  him  to  go  for  the 
inspection  of  the  plans,  and  that  he  then  and  there  went  over  the  same 
with  the  clerk,  and  formulated  his  bid  thereon,  which  went  in  and  was 
accepted  by  the  court,  and  the  contract  executed  under  appropriate  or- 
ders, and  that  if  the  plans  had  been  changed  or  substituted  plaintiff  had 
no  knowledge  of  it,  and  that  neither  party  had  knowledge  or  suspicion 
of  it  until  about  when  the  work  had  been  completed  in  good  faith  by 
plaintiff,  and  in  accordance  with  the  plans  on  file  when  the  bid  was 
formed  and  the  contract  made. 

The  county  was  authorized  by  article  4792  Revised  Statutes  to  cause 
all  necessary  bridges  to  be  built.  We  find  no  statute  restraining  the  ex- 
ercise of  this  power,  so  that  the  county  could  be  said  to  be  without  pow- 
er or  capacity  to  enter  into  a  contract  with  regard  to  plans  then  on  file, 
or  without  power  to  contract  other  than  for  a  bridge  according  fo  plans 
they  originally  adopted.     There  being  no  question  of  power  or  legal 
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capacity  to  contract,  the  question  resolves  itself  simply  into  one  of  con- 
tract.   Sexton  V.  Chicago,  107  111.,  323. 

There  is  no  proposition  presented  under  the  eleventh  assignment. 

The  judgment  is  affirmed,  but  without  damages  for  delay. 

Affirmed. 

Writ  of  error  refused. 


San  Antonio  Light  Publishing  Company  v.  Dora  C.  Lbwy. 

Decided  October  21,  1908. 

1.— Libel— Pleading. 

In  a  suit  for  libel  a  petition  which  alleges  the  essential  statutory  ingredi- 
ents of  libel  and  which  copies  literally  the  alleged  libel,  is  good  against  a 
general  demurrer.  It  is  not  necessary  for  a  pleader  to  anticipate  and  avoid 
that  which,  if  pleaded  and  proved,  would  defeat  plaintiff's  action. 

2. — Same — Malice. 

In  an  action  for  libel  an  allegation  "That  the  defendant  herein  contriving 
and  maliciously  intending  to  injure  plaintiff  in  her  good  name,  fame  and 
credit  and  to  bring  her  into  public  hatred,  contempt  and  disgrace  among  her 
neighbors  and  all  good  citizens  of  this  State,  etc.,  was  not  subject  to  special 
exception  on  the  ground  that  it  did  not  aver  any  fact  but  stated  merely  the 
opinion  or  conclusion  of  the  pleader.  It  is  the  usual  form  of  alleging  malice 
in  actions  of  this  character. 

8.-<-Same — ^Finanoial  Injury. 

To  render  a  publication  libelous  it  is  not  necessary  to  allege  it  exposed 
or  tended  to  expose  the  complainant  to  financial  injury. 

4. — Same — ^Effect  of  Publication. 

When  a  publication  is  in  fact  libelous  and  is  set  out  at  length  in  plain- 
tiff's petition,  it  is  not  necessary  to  allege  that  said  publication  tended  to  and 
did  in  fact  expose  the  plaintiff  to  public  hatred,  etc. 

5. — Same — ^Innuendo. 

Plaintiff's  construction  or  interpretation  by  innuendo  of  an  alleged  libel- 
ous publication  is  not  a  subject  of  exception  to  the  petition.  It  presents  a 
question  of  fact  for  the  jury  which  the  plaintiff  must  prove  and  which  the 
defendant  may  disprove  or  avoid. 

6. — Same— Hental  Suffering. 

In  an  action  for  damages  for  libel  it  is  not  necessary  to  aver  the  nature, 
character  or  extent  of  the  mental  suffering  caused  by  the  publication  of  the 
libelous  article,  nor  to  allege  any  mental  suffering  at  all.  This  may  be  inferred 
from  proof  of  the  libel,  and  adequate  damages  allowed. 

7. — ^Same — ^Pleading — ^Becklets  and  Wilful  Publication. 

In  an  action  for  libel,  an  allegation  that  "The  defendant  published  and 
caused  to  be  published  of  and  concerning  plaintiff  the  aforesaid  article  reck- 
lessly and  willfully,  without  having  made  any  proper  and  sufficient  investi- 
gation of  the  truth  of  the  charges  therein  contained,"  is  not  subject  to  excep- 
tion on  the  ground  that  it  stated  merely  the  opinion  or  conclusion  of  the 
pleader  and  did  not  state  any  facts. 

8. — Same— Financial  Injury — No  Issue — Charge. 

Where,  in  an  action  based  upon  libel,  no  issue  as  to  financial  injury  is 
presented  by  the  pleading  and  proof,  it  was  error  for  the  court  to  include 
financial  injury  as  an  element  of  damage  in  its  definition  of  libel.  But  in 
view  of  an  explicit  charge  to  the  jury  not  to  consider  any  financial  injury 
suffered  by  plaintiff  in  estimating  her  damages,  the  charge  was  harmless. 


IdOSJi  San  Antonio  Light  Pub.  Co.  v.  Lbwt.  23 

9.— flame— Authonhlp— Assumption  of  Fact — Charge. 

In  an  action  for  libel,  there  being  no  conflict  in  the  evidence  as  to  the 
fact  that  the  defendant  owned  and  published  the  newspaper  in  which  the  libel- 
ous article  appeared,  the  court  was  justified  in  assuming  in  its  charge  that 
the  article  was  published  by  the  defendant. 

10.— Same— Truth  as  Defense. 

The  truth  of  the  matter  published  is  a  complete  defense  to  action  for 
libel  both  at  common  law  and  under  our  statute,  but  to  be  available  it  must 
be  plead. 

U.— flame— "Good   Name" — ^DeJLnitlon. 

The  phrase  "good  name"  is  synonymous  with  reputation. 

12.— flame— Financial  Loss — Charge  Construed — ^Aot  of  1901. 

In  an  action  for  libel,  the  following  charge,  "If  you  find  for  the  plaintiff, 
then  you  should  award  her  such  compensatory  damages  as  would  ordinarily 
and  probably  result  from  the  article  as  published,  and  in  estimating  her  dam- 
ages, if  any,  you  may  consider  plaintiff^s  mental  suffering,  if  any,  caused  by 
the  publication  of  said  article,  but  you  can  not  allow  her  any  exemplary  dam- 
ages." Held,  not  subject  to  the  objection  that  it  authorized  a  recovery  for 
financial  loss.  The  Act  of  1901  does  not  undertake  to  state  the  elements  of 
damages  in  a  civil  action  for  a  libelous  publication  in  a  newspaper,  but  leaves 
the  measure  of  damages,  save  as  to  certain  matters  of  mitigation,  as  it  was 
before  the  enactment. 

18.— Same— Statute  of  1901  Construed— Privileged  Publication. 

If  conunent  upon  and  criticism  of  official  acts  and  matters  of  public  concern 
is  made  and  published,  and  it  is  in  fact  libelous,  the  statute  of  1901  does 
not  exempt  the  publisher  from  the  consequences  of  the  publication  unless  it  be 
shown  that  such  comment  and  criticism  is  fair  and  reasonable.  Probable  cause 
im  making  the  comment  or  criticism  is  not  a  factor  to  be  considered  in  de- 
tennining  whether  or  not  it  is  privileged. 

14.— Customs  Duties— night  of  Seizure. 

The  ofiicers  of  the  customs  service  are  not  authorized  by  the  laws  of  the 
United  States  to  enter  a  private  residence,  search  for  and  seize  property  with- 
out warrant,  even  though  they  have  reasonable  cause  to  suspect  that  the  prop- 
erty has  been  imported  contrary  to  law. 

16v— Laws  of  United  States— Proof  of. 

The  courts  of  the  several  States  take  judicial  knowledge  of  the  laws  of 
the  Federal  Government,  and  testimony  as  to  what  the  laws  are,  is  not  admis- 
sible. Testimony  as  to  official  acts  in  making  a  seizure  of  property  believed 
to  have  been  smuggled,  considered,  and  held  irrelevant. 

16.— Libel— Xalioe— Effect. 

Proof  of  actual  malice  on  the  part  of  a  publisher  of  a  libelous  article 
prevents  the  publication  from  being  privileged,  though  it  would  otherwise  be  so. 

17.— Libelr— Official  Proceedings— Hatters  of  Public  Concern. 

Newspaper  comments  on  official  proceedings  which  are  neither  true,  fair 
nor  impartial,  are  not  privileged,  even  though  they  be  upon  matters  of  public 
concern  and  are  published  for  general  information. 

18.— libel-Belief— Probable  Cause. 

Probable  cause  for  believing  the  truth  of  matters  contained  in  a  libelous 
article,  while  it  may  mitigate  the  damages,  will  not  justify  its  publication. 

19.— Smuggling— Definition. 

Smuggling  consists  of  the  clandestine  introduction  of  goods  subject  to  duty 
jrith  the  intent  to  defraud  the  Government. 
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20.^Libel— Kental  Snfferinfi:. 

Mental  suffering  on  the  part  of  the  person  defamed  is  one  of  the  direct 
results  of  the  publication  of  libelous  matter,  and  in  an  action  for  libel  the 
plaintiff  may  recover  compensation  therefor. 

21. — Trial — ^Improper  Evidence — Eefusal  to  Strike  Out — Practice. 

A  party  who  introduces  improper  evidence  can  not  complain  of  the  re- 
fusal of  the  court  to  strike  out  the  same  on  his  motion. 

22.— Libel— PriYlleged  Publication— Charge. 

In  an  action  for  libel,  a  charge  upon  the  issue  of  privilege  which  is  in 
the  language  of  the  statute  is  proper,  and  the  refusal  of  a  requested  charge 
to  the  effect  that  the  defendant  was  not  required  to  prove  its  defense  of  privi- 
lege literally  but  may  prove  the  same  in  substance  and  fact,  was  not  error. 

28. — Same — Charge. 

In  an  action  for  libel  the  court  properly  refused  the  following  requested 
instruction  "In  determining  the  issue  as  to  whether  the  alleged  article  tended 
to  injure  the  reputation  of  the  plaintiff  and  thereby  expose  her  to  public  hatred, 
contempt  or  ridicule,  you  may  look  to  the  cause  and  circumstances  of  its  pub- 
lication and  the  entire  language  used,  because  though  some  language  used  may 
be  defamatory  if  it  stood  by  itself,  still  other  language  in  said  article  may  so 
limit  or  qualify  its  meaning  in  your  opinion  as  to  prevent  the  article  as  a 
whole  from  being  libelous,"  because  not  warranted  by  the  alleged  libelous 
article. 

24. — Same — Argument  of  Connsel. 

In  commenting  upon  a  libelous  article  in  a  newspaper,  counsel  for  plain- 
tiff said  to  the  jury  in  his  argument,  "What  do  you  reckon  Mrs.  L.  (the  plain- 
tiff) thought  next  morning  when  she  read  that  article  in  the  paper?"  Held, 
proper  and  legitimate  argument  upon  evidence  before  the  jury. 

25. — Same — Official  Report — Hearsay. 

What  a  customs  official  reported  to  his  superior  officer  as  to  what  the 
party  investigated  said  to  him,  and  his  official  conclusions  thereon,  is  hearsay 
and  irrelevant  to  any  issue  in  a  suit  for  libel,  the  said  report  not  being  men- 
tioned in  or  commented  upon  in  the  libelous  article. 

Appeal  from  the  Fifty-seventh  Judicial  District,  Bexar  County.  Tried 
below  before  Hon.  A.  W.  Seeligson. 

Jfat  B.  Jones  and  Marcus  W,  Davis,  for  appellant. — A  publication 
,  upon  a  subject  which  is,  under  the  statute,  privileged,  if  made  in  good 
faith  and  upon  probable  cause,  with  the  belief  that  the  statements  made 
therein  are  true,  though  they  be  untrue,  will  not  subject  the  publisher 
to  damages  at  the  instance  of  the  person  claimed  to  be  libeled.  Express 
Pub.  Co.  V.  Copeland,  64  Texas,  357 ;  Libel  Law,  1901,  Sayles'  Sup.,  p. 
319;  Cooley  on  Torts,  217;  Chapman  v.  Calder,  14  Penn.  St.,  365; 
Briggs  v.  Garrett,  56  Am.  Eep.,  274. 

To  constitute  reasonable  and  fair  comment  upon  official  proceedings, 
published  for  general  information,  it  is  not  necessary  that  the  entire 
publication  be  literally  true;  if  it  is  substantially  true,  great  latitude  is 
allowed  the  publisher  in  commenting  on  such  proceedings.  Sup.  to 
SayW  Civ.  Stats.,  p.  319,  par.  3,  prop.  4 ;  Bearce  v.  Bass,  88  Me.,  521 ; 
51  Am.  St.  Kep.,  446 ;  Triggs  v.  Sun  Pr.  &  Pub.  Ass'n,  103  Am.  St.  Rep., 
841-850;  Cherry  v.  Des  Moines  TiCader,  54  Ti.  P.  A.,  855. 

Though  comments  upon  official  proceedings  are  not  fair,  true  and 
impartial,  yet  the  publication  of  such  comments  is  privileged,  provided 
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they  are  reasonable  and  fair  comments  on. matters  of  public  concern  and 
published  for  general  information.    Same  authorities. 

Even  though,  matters  of  comment  in  a  published  article  are  of  a  libel- 
ous character,  still,  if  they  were  reasonable  and  fair  inferences  with  refer- 
ence to  matters  of  public  concern,  and  published  in  good  faith  and  upon 
probable  cause  for  general  information,  the  publisher  can  not  be  held 
liable  for  the  publication  of  the  same.    Same  authorities. 

If  the  nature  and  character  of  goods  are  misrepresented  by  the  owner 
to  the  customs  officials,  upon  entering  the  United  States,  so  that  the  said 
officials  are  thereby  induced  to  forego  a  full  inspection  or  examination, 
and  the  goods  are  subject  to  duty  and  are  entered  without  the  payment 
of  same,  the  person  so  misrepresenting  the  facts  is  guilty  of  smuggling. 
2  Fed  Stats,  (annotated),  p.  619,  sec.  9;  56  U.  S.,  185;  Keck  v.  United 
States,  172  U.  S.,  447;  2  Bouvier,  p.  1009;  Swearingen  v.  United  States, 
161  U.  S.,  446 ;  United  States  v.  Wong  Kim  Ark,  169  U.  S.,  649. 

Defendant  is  not  required  to  prove  its  defense  of  privilege  literally, 
for  said  defense  is  made  out  if  it  is  proven  in  substance  and  in  fact. 
Cranfill  v.  Hayden,  75  S.  W.,  576. 

In  determining  whether  an  article  is  libelous  or  not  it  is  proper  and 
necessary  for  the  jury  to  consider,  under  an  appropriate  charge,  the 
cause  and  circumstances  of  its  publication,  together  with  the  entire  lan- 
guage used,  as  some  of  the  language  used  may  be  defamatory,  if  consid- 
ered alone,  while  other  language  therein  contained  may  so  limit  or  qual- 
ify its  meaning  as  to  prevent  it  as  a  whole  from  being  libelous.  Cranfill 
V.  Hayden,  97  Texas,  560;  Paxton  v.  Woodward,  107  Am.  St.  Eep.,  416. 

'  The  court  erred  in  the  trial  of  this  cause  in  sustaining  plaintiff's  ex- 
ception to  a  question  put  by  defendant  to  its  witness,  Henry  C.  S.  Smith, 
and  asking  him  if  he  did  not  report  to  his  superior  officer,  Cummings, 
as  a  part  of  his  official  proceeding  against  the  plaintiff,  for  a  forfeiture 
of  the  goods  imported  by  her,  that  Ife  did  not  believe  that  this  last  im- 
portation was  her  first  offense,  and  that  plaintiff  had  admitted  she 
brought  over  stuff  from  Germany  before,  and  as  soon  as  she  disposed  of 
one  lot  or  supply  she  went  and  got  others,  because  said  Smithes  official 
investigation,  together  with  his  report  of  what  plaintiff  had  said  to  him 
as  an  official,  and  his  official  conclusion  thereon,  were  admissible  for  the 
purpose  of  showing,  and  was  offered  solely  for  the  purpose  of  showing, 
the  official  proceedings  had  by  the  United  States  in  said  proceeding 
against  the  plaintiff. 

The  court  erred  upon  the  trial  of  this  cause  in  sustaining  plaintiff's 
objection  to  the  following  question  of  defendant  to  its  witness,  Henry 
C.  S.  Smith,  being  one  of  the  officers  of  the  United  States  engaged  in 
said  official  investigation,  against  plaintiff:  "Q.  Now,  I  will  ask  you 
if,  as  a  part  of  3'our  investigation  in  that  case,  and  your  conversations 
with  Mrs.  Lewy,  if  3^ou  did  not  reach  the  conclusion,  and  if  that  was  not 
your  official  conclusion,  that  this  was  not  her  first  offense  in  importing 
goods  to  this  country  without  paying  duty?'^  because  the  article  com- 
plained of  as  libelous  purported  to  be  founded  upon  the  interviews  of 
one  Shoaf,  a  reporter  for  this  defendant,  had  with  said  ITenry  C.  S. 
Smith,  and  his  official  acts  and  conclusions  in  the  premises  were  the 
conclusions  and  actions  of  the  United  States,  and  were  admissible  for 
the  purpose  of  showing  the  official  proceedings  against  plaintiff,  and 
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were  oflPered  for  said  purpose  only,  and  in  connection  therewith  defend- 
ant stated  that  it  expected  to  receive  from  said  witness  an  aflSrmatiye 
answer  to  said  question. 

The  court  erred  upon  the  trial  of  this  cause  in  sustaining  plaintiff's 
exception  to  the  following  part  of  the  official  report  of  Henry  C.  S. 
Smith,  made  to  J.  C.  Cummings,  special  agent  of  the  Treasury  Depart- 
ment of  the  United  States  of  America,  to  wit:  "She  (plaintiff)  admitted 
bringing  one  trunk  full  of  china  through  the  port  of  Galveston  about 
three  years  ago  free  of  duty,  and  disposed  of  that  here,"  because  this 
part  of  said  report  was  offered  for  the  special  purpose  of  showing  the 
official  proceedings  had  in  said  proceeding  of  the  United  States  against 
plaintiff,  and  for  the  further  special  purpose  of  showing  that  the  said 
article  complained  of  as  libelous  was  merely  a  fair  and  reasonable  com- 
ment upon  a  matter  of  public  concern  for  general  information,  and  was 
therefore  privileged. 

John  Sehom  and  R.  U.  Culberson,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  the  appellee 
against  appellant  to  recover  damages  alleged  to  have  accrued  to  her 
from  the  publication  in  a  newspaper  of  the  libelous  article  concerning 
plaintiff,  hereinafter  copied  in  our  conclusions  of  fact.  Plaintiff's  peti- 
tion copies  the  alleged  libelous  publication,  and  avers  in  the  usual  form 
all  the  essential  facts  necessary  to  constitute  a  cause  of  action,  for  the 
publication  in  a  newspaper  of  a  libel,  against  the  defendant. 

The  appellant  answered  by  general  and  special  exceptions  to  plain^ 
tiff's  petition,  a  general  denial,  and  specially  pleaded  that  the  alleged 
libelous  article,  if  published,  was  in  good  faith  and  in  the  honest  belief 
that  it  was  a  true,  fair  and  impartial  account  of  the  official  proceedings 
of  the  United  States,  through  its  officers  of  law,  in  an  attempt  to  collect 
lawful  duty  and  revenue  upon  the  goods  imported  and  brought  into 
this  country  by  the  appellee,  which  proceedings  were  authorized  by  law 
and  had  under  color  and  by  virtue  of  their  official  position.  That  there 
were  just  and  reasonable  grounds  and  probable  cause  for  believing  that 
the  alleged  article  was  a  fair,  true  and  impartial  account  of  said  official 
proceedings,  and  that  the  publication  was  made  only  after  due  and  suf- 
ficient inquiry  as  to  the  matters  mentioned  in  the  article  and  of  the  acts 
of  the  officers  engaged  in  an  investigation  and  prosecution  concerning 
the  importation  of  the  goods  therein  mentioned;  and  that  the  article 
and  matters  complained  of  were  reasonable  and  fair  comments  upon  a 
matter  of  public  concern,  and  were  published  by  it  for  general  informa- 
tion. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  $2,500. 

Conclusions  of  fact. — The  undisputed  evidence  shows  that  the  defend- 
ant, on  the  11th  day  of  February,  1906,  was  engaged  in  the  publication 
of  a  newspaper  in  the  city  of  San  Antonio,  Texas,  called  **The  San  An- 
tonio Light,"  and  that  on  said  day  the  defendant  maliciously  published 
and  distributed  in  the  city  of  San  Antonio,  Texas,  an  issue  of  said  news- 
paper containing  the  following  libelous  article  of  and  concerning  the 
plaintiff : 
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''SMUGGLED  GOODS  ABE  SEIZED  BY  THE  CUSTOMS 

OFPICEES. 


^'NsABLY  Two  Thousand  Dollabs'  Worth  of  Bric-a-Brao 
Confiscated — Goods  Cams  from  Europe. 


'^Seized  Merchandise  Said  to  Have  Been  Smuggled  Through 
Port  of  Galveston^  and  an  Investigation  will  Be  Made. 


tf 


Several  Official  Heads  May  Fall. 


''What  has  proved  the  largest  seizure  of  smuggled  goods  that  has 
occurred  in  San  Antonio  in  fifteen  years^  involving  the  identity  of  one 
of  the  best-known  ladies  of  this  city,  came  to  light  yesterday  when  Cus- 
toms Inspector  C.  M.  Ferguson  disclosed  $1,870  worth  of  miscellaneous 
bric-a-brac,  in  his  ofiBce,  confiscated  from  Mrs.  Dora  C.  Lewy,  widow  of 
the  late  Augustus  Lewy.  It  is  claimed  that  the  seized  merchandise  was 
smuggled  through  the  port  of  Galveston,  either  with  or  without  the 
knowledge  of  the  Galveston  authorities.  As  a  result  of  the  disclosure 
the  Galveston  customs  service  is  greatly  agitated,  and  several  official 
heads  will  probably  fall. 

^'Hand-painted  china  and  glassware,  $1,392;  Oriental  and  Turkish 
rugs,  $342;  hand-made  laces,  $200;  making  a  grand  total  of  $1,870 
worth  of  European  and  Eastern  bricra-brac,  comprise  the  list  of  goods 
now  in  the  possession  of  the  United  States  custom-house  authorities  at 
this  port.  These  Articles  were  seized  by  the  officers  nearly  seven  days 
ago,  since  which  time  they  have  been  traced  from  practically  their  pur- 
chasing point  to  the  places  where  they  were  at  last  discovered. 

^^This  seizure  is  the  largest  haul  of  smuggled  goods  that  has  been 
made  in  San  Antonio  in  fifteen  years.  The  last  great  haul  was  that  of 
smuggled  opals  that  were  seized  here  after  they  had  passed  the  customs 
inspectors  at  the  port  of  Brownsville  on  the  Bio  Grande.  It  was  cleverly 
worked  up  by  the  officers,  and  its  history  involves  quite  a  bit  of  detail. 

"Several  years  ago  Customs  Inspector  C.  M.  Ferguson  suspected  that 
smuggled  goods  of  the  nature  just  seized  were  brought  into  this  city 
and  sold  to  local  merchants  and  private  purchasers.  While  he  had  his 
suspicions,  no  tangible  evidence  was  discovered,  and  nothing  definite 
was  done.  He  determined  to  keep  a  watch,  however,  believing  that,  if 
his  suspicions  were  well  founded,  his  watchfulness  would  bear  fruit  in 
due  season. 


"advertisement  bead. 


''Early  in  January  of  the  current  year  Mr.  Ferguson  read  an  adver- 
tisement in  a  local  paper  saying  that  fine  hand^painted  china  was  for 
sale  by  a  certain  party  in  the  city,  who  also  had  established  a  studio 
where  reproductions  of  the  work  would  be  taught.  Believing  he 
knew  who  the  lady  was  who'  had  thus   inserted  the  advertisement^ 

**( Continued  on  page  seven.) 
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"SMUGGLED  GOODS  AEE  SEIZED  BY  THE  CUSTOMS 

OFFICIALS. 

"(Continued  from  page  one.) 

"and  not  wishing  to  excite  undue  suspicion^  Mr.  Ferguson  called  in  the 
assistance  of  Special  Treasury  Agent  H.  C.  Smith  to  help  in  the  work 
of  finding  out  whether  the  advertised  goods  were  smuggled  or  not. 

"In  a  Commerce  street  jewelry  store  window  the  oflBcers  observed 
some  of  the  chinaware  displayed  for  sale,  to  which  was  attached  a  card 
that  more  of  the  same  character  of  goods  might  be  seen  in  a  certain 
studio  in  the  Eiverside  Building.  To  the  Riverside  Building  the  oflBcers 
wended  their  way,  and  into  the  studio  Mr.  Smith  ushered  himself. 

"^Did  he  wish  to  see  the  goods?'  inquired  the  lady  in  charge,  very 
politely. 

"^To  be  sure,  madam;  my  wife  is  quite  an  artist  herself,  and  this 
afternoon  I  shall  bring  her  here  to  see  if  she  would  not  like  to  make  a 
few  purchases.' 

"It  happened  that  Special  Agent  Smith  had  his  wife  with  him  while 
in  the  city,  and,  by  prearrangement,  she  accompanied  her  husband  to  the 
studio  the  following  day  to  make  a  thorough  examination  of  the  im- 
ported merchandise.  Eepresenting  themselves  as  tourists  from  the  north, 
the  pair  presented  themselves  at  the  studio. 

"'This  display  is  perfectly  exquisite,'  exclaimed  Mrs.  Smith  to  the 
owner  of  the  property.  *You  have  these  plates  marked  at  from  $25  to 
$35  apiece.  They  are  well  worth  that  amount.  If  I  had  them  back 
home  I  could  easily  get  from  $75  to  $100  apiece  for  them.  Those  rugs 
which  you  price  to  me  at  $150  I  could  sell  for  $300  in  my  native  city/ 

"  'Suppose  we  buy  the  entire  lot,  take  them  back  home  and  sell  them 
again,'  interposed  Mr.  Smith  to  his  wife. 

^How  perfectly  lovely!'  cried  Mrs.  Smith,  enraptured. 


i<  i' 


"investigation  commenced. 


"A  price  for  the  entire  lot  was  accordingly  fixed,  and  arrangements 
were  perfected  whereby  the  husband  was  to  return  on  the  morrow  to 
make  a  payment  and  take  his  purchase.  This  delay  was  merely  a  play 
for  time,  in  order  that  every  step  about  to  be  taken  might  be  certain,  sure 
and  legal.  Mr.  Smith  was  in  daily  consultation  with  Mr.  Ferguson 
during  the  procedure,  in  addition  to  which  other  government  authorities 
were  at  work  along  other  lines.  Telephonic  communication  was  had 
with  Galveston,  Baltimore,  Washington  City,  Chicago  and  several  Euro- 
pean points.  It  was  discovered,  in  the  course  of  the  investigation,  that 
Mrs.  Dora  C.  Lewy,  widow  of  Augustus  Lewy,  prominently  known  in 
San  Antonio,  left  the  port  of  Galveston  on  the  steamer  Frankfort  on 
the  afternoon  of  June  6,  1905.  When  she  left  Galveston,  it  was  ascer- 
tained, she  had  three  pieces  of  baggage;  when  she  returned  she  carried 
eight  pieces. 

"It  was  further  learned  that  Mrs.  Lewy  had  three  daughters  who  had 
either  finished  or  were  completing  their  art  education  in  Germany,  and 
that  it  had  been  her  custom  for  several  yeai-s  to  make  trips  to  that  coun- 
try.    Mr.  Ferguson  further  learned  that  Mrs.  Lewy  had  been  accus- 
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tomed  to  bringing  back  with  her  from  these  European  journeys  mu6h 
valuable  bric-a-brac  of  the  European  and  Oriental  type. 
"Two  and  two  were  put  together,  and,  apparently,  the  result  was  four. 

"astonishing  revelation. 

"'Well,  I  am  here  to  get  the  goods,*  announced  Mr.  Smith  on  the 
appointed  day,  to  the  lady  owner  of  the  bric-a-brac,  'but  before  I  hand 
you  the  money  I  would  like  to  have  the  customs-house  receipts  for  them. 
A  mere  matter  of  business,  vou  know.* 

"  TV'hy,  the  receipts  are  unnecessary,*  replied  the  lady.  'Just  take 
the  goods  along  with  you,  and  the  receipts  will  be  all  right.* 

"  'But  the  receipts — ^I  must  have  the  receipts.  I  could  never  think  of 
taking  this  stuff  back  North  unless  I  had  the  proper  customs-house 
papers,*  declared  the  prospective  purchaser. 

"  'Well,  'to  tell  you  the  truth,  I  have  no  receipts.  The  customs  in- 
spectors passed  the  articles  through  the  port  of  Galveston  free  of  duty.* 

"'Then,  madam,  I  must  seize  these  goods  and  convey  them  to  the 
office  of  the  local  customs  officer,  Mr.  C.  M.  Ferguson.  I  am  a  special 
agent  of  the  government,  and  there  are  men  below  with  a  dray  ready  to 
come  after  them.* 

"  'Oh,  my  goodness !'  exclaimed  the  lady,  'AA^hat  have  I  done  ?* 

"'Nothing,  madam,  except  these  goods  must  be  confiscated  by  the 
government,  and  an  explanation  made  how  they  were  brought  through 
the  Galveston  customs  house  without  any  tribute  being  levied  against 
them,*  replied  Mr.  Smith,  very  deliberately. 


"goods  seized. 


"Forthwith  the  outfit  was  carted  to  tlie  Federal  Building,  where  an 
appraisement  was  made  as  to  their  value.  There  the  goods  will  stay 
until  further  disposition  of  them  is  made  by  the  Federal  authorities. 
By  her  own  confession  Mrs.  Lewy,  for  it  was  none  other  than  she  who 
brought  them  with  her  across  the  water,  has  surrendered  her  ownership 
of  the  rugs,  laces  and  china  to  the  United  States  Government. 

"'Our  duty  as  customs  officers  cease  when  we  have  seized  goods  and 
made  out  our  case,*  said  Customs  Inspector  Ferguson  last  night.  'Mrs. 
Lewy  has  acted  perfectly  fair  about  this  matter  through  the  entire  in- 
vestigation, has  helped  us  recover  the  goods  she  had  already  sold,  and  I 
have  no  mind  to  make  further  prosecution.  If  criminal  action  is  taken 
against  the  lady  it  will  have  to  be  taken  by  the  United  States  District 
Attorney  and  the  Treasurer  at  Washington^ City.  I  have  performed  my 
duty  in  apprehending  smuggled  merchandise,  have  seized  the  goods,  and 
proved  that  the  goods  thus  seized  were  smuggled.  That  completes  my 
action  in  the  premises.* 


"responsibility  fixed. 


"An  investigation  is  now  being  made  concerning  the  identity  of  the 
particular  inspector  who  made  the  final  examination  of  the  merchan- 
dise at  the  time  Mrs.  Lewy  entered  Texas  through  the  port  of  Galves- 
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capacity  to  contract,  the  question  resolves  itself  simply  into  one  of  con- 
tract.   Sexton  V.  Chicago,  107  111.,  323. 

There  is  no  proposition  presented  under  the  eleventh  assignment. 

The  judgment  is  affirmed,  but  without  damages  for  delay. 

Affirmed, 

Writ  of  error  refused. 


San  Antonio  Light  Publishing  Company  v.  Dora  C.  Lewy. 

Decided  October  21.  1908. 

1.— libel— Pleading. 

In  a  suit  for  libel  a  petition  which  alleges  the  essential  statutory  ingredi- 
ents of  libel  and  which  copies  literally  the  alleged  libel,  is  good  against  a 
general  demurrer.  It  is  not  necessary  for  a  pleader  to  anticipate  and  avoid 
that  which,  if  pleaded  and  proved,  would  defeat  plaintiff's  action. 

2. — Same — ^Kalice. 

In  an  action  for  libel  an  allegation  "That  the  defendant  herein  contriving 
and  maliciously  intending  to  injure  plaintiff  in  her  good  name,  fame  and 
credit  and  to  bring  her  into  public  hatred,  contempt  and  disgrace  among  her 
neighbors  and  all  good  citizens  of  this  State,  etc.,  was  not  Bubject  to  special 
exception  on  the  ground  that  it  did  not  aver  any  fact  but  stated  merely  the 
opinion  or  conclusion  of  the  pleader.  It  is  the  usual  form  of  alleging  malice 
in  actions  of  this  character. 

3.-i-Sa]ne — ^Financial  Injury. 

To  render  a  publication  libelous  it  is  not  necessary  to  allege  it  exposed 
or  tended  to  expose  the  complainant  to  financial  injury. 

4. — Same — ^Effect  of  Publication. 

When  a  publication  is  in  fact  libelous  and  is  set  out  at  length  in  plain- 
tiff's petition,  it  is  not  necessary  to  allege  that  said  publication  tended  to  and 
did  in  fact  expose  the  plaintiff  to  public  hatred,  etc. 


6. — Same — ^Innuendo. 

Plaintiff's  construction  or  interpretation  by  innuendo  of  an  alleged  libel- 
ous publication  is  not  a  subject  of  exception  to  the  petition.  It  presents  a 
question  of  fact  for  the  jury  which  the  plaintiff  must  prove  and  which  the 
defendant  may  disprove  or  avoid. 


6. — Same — ^Mental  Suffering. 

In  an  action  for  damages  for  libel  it  is  not  necessary  to  aver  the  nature, 
character  or  extent  of  the  mental  suffering  caused  by  the  publication  of  the 
libelous  article,  nor  to  allege  any  mental  suffering  at  all.  This  may  be  inferred 
from  proof  of  the  libel,  and  adequate  damages  allowed. 

7. — Same — ^Pleading — Eeckless  and  Wilful  Publication. 

In  an  action  for  libel,  an  allegation  that  "The  defendant  published  and 
caused  to  be  published  of  and  concerning  plaintiff  the  aforesaid  article  reck- 
lessly and  willfully,  without  having  made  any  proper  and  sufficient  investi- 
gation of  the  truth  of  the  charges  therein  contained,"  is  not  subject  to  excep- 
tion on  the  ground  that  it  stated  merely  the  opinion  or  conclusion  of  the 
pleader  and  did  not  state  any  facts. 

8. — Same — ^Financial  Injury — No  Issue — ^Charge. 

Where,  in  an  action  based  upon  libel,  no  issue  as  to  financial  injury  is 

S resented  by  the  pleading  and  proof,  it  was  error  for  the  court  to  include 
nancial  injury  as  an  element  of  damage  in  its  definition  of  libel.  But  in 
view  of  an  explicit  charge  to  the  jury  not  to  consider  any  financial  injury 
suffered  by  plaintiff  in  estimating  her  damages,  the  charge  was  harmless. 
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Ion  of  Faet — Charge. 

In  an  action  for  libel,  there  being  no  conflict  in  the  evidence  as  to  the 
fact  that  the  defendant  owned  and  published  the  newspaper  in  which  the  libel- 
ous article  appeared,  the  court  was  justifled  in  assuming  in  its  charge  that 
the  article  was  published  by  the  defendant. 

10. — Same — ^Tmth  as  Defense. 

The  truth  of  the  matter  published  is  a  complete  defense  to  action  for 
libel  both  at  common  law  and  under  our  statute,  but  to  be  available  it  must 
be  plead. 


11.— Same— "Good   Kame"— Definition. 

The  phrase  *'good  name"  is  synonymous  with  reputation. 

IS. — Same— Pinancial  Loss— Charge  Conitmed — ^Aot  of  1901. 

In  an  action  for  libel,  the  following  charge,  "If  you  find  for  the  plaintiflf, 
then  you  should  award  her  such  compensatory  damages  as  would  ordinarily 
and  probably  result  from  the  article  as  published,  and  in  estimating  her  dam- 
ages, if  any,  you  may  consider  plaintifirs  mental  suffering,  if  any,  caused  by 
the  publication  of  said  article,  but  you  can  not  allow  her  any  exemplary  dam- 
ages." Held,  not  subject  to  the  objection  that  it  authorized  a  recovery  for 
finsacial  loss.  The  Act  of  1901  does  not  undertake  to  state  the  elements  of 
damages  in  a  civil  action  for  a  libelous  publication  in  a  newspaper,  but  leaves 
the  measure  of  damages,  save  as  to  certain  matters  of  mitigation,  as  it  was 
before  the  enactment. 

18. — Same — Statute  of  1901  Construed — ^Privileged  Publication. 

If  comment  upon  and  criticism  of  official  acts  and  matters  of  public  concern 
is  made  and  published,  and  it  is  in  fact  libelous,  the  statute  of  1901  does 
not  exempt  the  publisher  from  the  consequences  of  the  publication  unless  it  be 
shown  that  such  comment  and  criticism  is  fair  and  reasonable.  Probable  cause 
for  making  the  comment  or  criticism  is  not  a  factor  to  be  considered  in  de- 
termining whether  or  not  it  is  privileged. 

14. — Customs  Dnties^Eight  of  Seizure. 

The  officers  of  the  customs  service  are  not  authorissed  bv  the  laws  of  the 
United  States  to  enter  a  private  residence,  search  for  and  seize  property  with- 
out warrant,  even  though  they  have  reasonable  cause  to  suspect  that  the  prop- 
erty has  been  imported  contrary  to  law. 

15« — ^Lawi  of  United  States— Proof  of. 

The  courts  of  the  several  States  take  judicial  knowledge  of  the  laws  of 
the  Federal  Government,  and  testimony  as  to  what  the  laws  are,  is  not  admis- 
sible. Testimony  as  to  official  acts  in  making  a  seizure  of  property  believed 
to  have  been  smuggled,  considered,  and  held  irrelevant. 

16.— Libel— XaUoe—Efreet. 

Proof  of  actual  malice  on  the  part  of  a  publisher  of  a  libelous  article 
prevents  the  publication  from  being  privileged,  though  it  would  otherwise  be  so. 

17.— Libel — Official  Proceedings— Hatters  of  Public  Concern. 

Newspaper  comments  on  official  proceedings  which  are  neither  true,  fair 
nor  impartial,  are  not  privileged,  even  though  they  be  upon  matters  of  public 
eoneem  and  are  published  for  general  information. 

18.— Libel — ^Belief — ^Probable  Cause. 

Probable  cause  for  believing  the  truth  of  matters  contained  in  a  libelous 
article,  while  it  may  mitigate  the  damages,  will  not  justify  its  publication. 

19. — Smuggling — ^Definition. 

Smuggling  consists  of  the  clandestine  introduction  of  goods  subject  to  duty 
jrith  the  intent  to  defraud  the  Government, 
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capacity  to  contract^  the  question  resolves  itself  simply  into  one  of  eon- 
tract.    Sexton  V.  Chicago,  107  111.,  323. 

There  is  no  proposition  presented  under  the  eleventh  assignment. 

The  judgment  is  affirmed,  but  without  damages  for  delay. 

Affirmed. 

Writ  of  error  refused. 


San  Antonio  Light  Publishing  Company  v.  Dora  C.  Lbwy. 

Decided  October  21,  1908. 

1.— libel— Pleading. 

In  a  suit  for  libel  a  petition  which  alleges  the  essential  statutory  ingredi- 
ents of  libel  and  which  copies  literally  the  alleged  libel,  is  good  against  a 
general  demurrer.  It  is  not  necessary  for  a  pleader  to  anticipate  and  avoid 
that  which,  if  pleaded  and  proved,  would  defeat  plaintiff's  action. 

2. — Same — ^Xalice. 

In  an  action  for  libel  an  allegation  "That  the  defendant  herein  oontrivinff 
and  maliciously  intending  to  injure  plaintiff  in  her  good  name,  fame  and 
credit  and  to  bring  her  into  public  hatred,  contempt  and  disgrace  among  her 
neighbors  and  all  good  citizens  of  this  State,  etc.,  was  not  subject  to  special 
exception  on  the  ground  that  it  did  not  aver  any  fact  but  stated  merely  the 
opinion  or  conclusion  of  the  pleader.  It  is  the  usual  form  of  alleging  malice 
in  actions  of  this  character. 

3.-i-8ame — ^Financial  Injury. 

To  render  a  publication  libelous  it  is  not  necessary  to  allege  it  exposed 
or  tended  to  expose  the  complainant  to  financial  injury. 

4. — ^Same — ^Effect  of  Publication. 

When  a  publication  is  in  fact  libelous  and  is  set  out  at  length  in  plain- 
tiff's petition,  it  is  not  necessary  to  allege  that  said  publication  tended  to  and 
did  in  fact  expose  the  plaintiff  to  public  hatred,  etc. 

0. — Same— Innuendo. 

Plaintiff's  construction  or  interpretation  by  innuendo  of  an  alleged  libel- 
ous publication  is  not  a  subject  of  exception  to  the  petition.     It  presents  a 
auestion  of  fact  for  the  jury  which  the  plaintiff  must  prove  and  which  the 
efendant  may  disprove  or  avoid. 

6. — Same — ^Mental  Suffering. 

In  an  action  for  damages  for  libel  it  is  not  necessary  to  aver  the  nature, 
character  or  extent  of  the  mental  suffering  caused  by  the  publication  of  the 
libelous  article,  nor  to  allege  any  mental  suffering  at  all.  This  may  be  inferred 
from  proof  of  the  libel,  and  adequate  damages  allowed. 

7. — Same — Pleading — Reckless  and  Wilful  Pnblication. 

In  an  action  for  libel,  an  allegation  that  "The  defendant  published  and 
caused  to  be  published  of  and  concerning  plaintiff  the  aforesaid  article  reck- 
lessly and  willfully,  without  having  made  any  proper  and  sufficient  investi- 
gation of  the  truth  of  the  charges  therein  contained,"  is  not  subject  to  excep- 
tion on  the  ground  tliat  it  stated  merely  the  opinion  or  conclusion  of  the 
pleader  and  did  not  state  any  facts. 


8. — ^Same — ^Financial  Injury— No  Issue — Charge. 

Where,  in  an  action  based  upon  libel,  no  issue  as  to  financial  injury  is 
presented  by  the  pleading  and  proof,  it  was  error  for  the  court  to  include 
financial  injury  as  an  element  of  damage  in  its  definition  of  libel.  But  in 
view  of  an  explicit  charge  to  the  jury  not  to  consider  any  financial  injury 
suffered  by  plaintiff  in  estimating  her  damages,  the  charge  was  harmless. 
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9. — Same— Authonhip — ^Astumptlon  of  Faet — Ohaige. 

In  an  action  for  libel,  there  being  no  conflict  in  the  evidence  as  to  the 
fact  that  the  defendant  owned  and  published  the  newspaper  in  which  the  libel- 
ous article  appeared,  the  court  was  justified  in  assuming  in  its  charge  that 
the  article  was  published  by  the  defendant. 

10. — Same— Trnth  as  Defense. 

The  truth  of  the  matter  published  is  a  complete  defense  to  action  for 
libel  both  at  common  law  and  under  our  statute,  but  to  be  available  it  must 
be  plead. 

11. — Same— ''Good  Name" — ^Deflnition. 

The  phrase  *'good  name"  is  synonymous  with  reputation. 

IS. — Same— Financial  Loss— Charge  Construed— Aot  of  1901. 

In  an  action  for  libel,  the  following  charge,  "If  you  find  for  the  plaintiff, 
then  you  should  award  her  such  compensatory  damages  as  would  ordinarily 
and  probably  result  from  the  article  as  published,  and  in  estimating  her  dam- 
ages, if  any,  you  may  consider  plaintiffVi  mental  suffering,  if  any,  caused  by 
the  publication  of  said  article,  but  you  can  not  allow  her  any  exemplary  dam- 
ages." Held,  not  subject  to  the  objection  that  it  authorized  a  recovery  for 
financial  loss.  The  Act  of  1901  does  not  undertake  to  state  the  elements  of 
damages  in  a  civil  action  for  a  libelous  publication  in  a  newspaper,  but  leaves 
the  measure  of  damages,  save  as  to  certain  matters  of  mitigation,  as  it  was 
before  the  enactment. 

IS. — Same — Statute  of  1901  Constmed — ^Privileged  Publication. 

If  comment  upon  and  criticism  of  official  acts  and  matters  of  public  concern 
is  made  and  published,  and  it  is  in  fact  libelous,  the  statute  of  1901  does 
not  exempt  the  publisher  from  the  consequences  of  the  publication  unless  it  be 
shown  that  such  comment  and  criticism  is  fair  and  reasonable.  Probable  cause 
for  making  the  conunent  or  criticism  is  not  a  factor  to  be  considered  in  de- 
termining whether  or  not  it  is  privileged. 

14. — Customs  Dntieih— Right  of  Seizure. 

The  officers  of  the  customs  service  are  not  authorized  by  the  laws  of  the 
United  States  to  enter  a  private  residence,  search  for  and  seize  property  with- 
out warrant,  even  though  they  have  reasonable  cause  to  suspect  that  the  prop- 
erty has  been  imported  contrary  to  law. 

16< — Laws  of  United  States — ^Proof  of. 

The  courts  of  the  several  States  take  judicial  knowledge  of  the  laws  of 
the  Federal  Government,  and  testimony  as  to  what  the  laws  are,  is  not  admis- 
sible. Testimony  as  to  official  acts  in  making  a  seizure  of  property  believed 
to  have  been  smuggled,  considered,  and  held  irrelevant. 

16.— Libel— XaUce—Eifeet. 

Proof  of  actual  malice  on  the  part  of  a  publisher  of  a  libelous  article 
prevents  the  publication  from  being  privileged,  though  it  would  otherwise  be  so. 

17.— Libel — Official  Prooeedings— ^Matters  of  Public  Concern. 

Newspaper  comments  on  official  proceedings  which  are  neither  true,  fair 
nor  impartial,  are  not  privileged,  even  though  they  be  upon  matters  of  public 
concern  and  are  published  for  general  information. 

18. — ^Ubel — ^Belief — ^Probable  Cause. 

Probable  cause  for  believing  the  truth  of  matters  contained  in  a  libelous 
article,  while  it  may  mitigate  the  damages,  will  not  justify  its  publication. 

19. — Smuggling — ^Definition. 

Smuggling  consists  of  the  clandestine  introduction  of  goods  subject  to  duty 
jrith  the  intent  to  defraud  the  Government, 
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article  as  published^  and  in  estimating  her  damages,  if  any,  you  may 
consider  plaintiff's  mental  suffering,  if  any,  caused  by  the  publication  of 
said  article,  but  you  can  not  allow  her  any  exemplary  damages."  | 

This  part  of  the  charge  did  not  of  itself,  nor  when  taken  with  the  en-  j 
tire  charge  (including  the  special  instruction  given  at  defendant's  re- 
quest), authorize  a  recovery  for  financial  loss.  On  the  measure  of  dam- 
ages, it  is  in  perfect  harmony  with  other  decisions  of  the  courts  in  sim- 
ilar cases.  (Belo  &  Co.  v.  Fuller,  84  Texas,  453;  Forke  v.  Homann,  14 
Texas  Civ.  App.,  670;  Eosenbaum  v.  Boche,  101  S.  W.,  1164.)  The 
Act  of  1901  does  not  undertake  to  state  the  elements  of  damages  in  a 
civil  action  for  a  libelous  publication  in  a  newspaper,  but  leaves  the 
measure  of  damages,  save  as  to  certain  matters  which  it  provides  may 
be  pleaded  and  proved  in  mitigation,  as  it  was  before  the  enactment. 

13.  This  assignment  complains  of  the  court^s  refusing  this  special 
charge :  "If  in  the  article  complained  of  as  libelous  you  find  any  com- 
ments or  statements  of  matters  of  public  concern  that  are  libelous,  yet 
if  they  are  made  by  defendant  upon  probable  cause,  and  the  defendant 
published  the  same  for  general  information,  then  as  to  such  matters  you 
will  find  for  the  defendant,"  requested  by  defendant.  This  chaj-ge  was 
evidently  asked  in  view  of  subdivision  4,  section  3  of  the  Act  of  1901, 
which  privileges  "A  reasonable  and  fair  criticism  of  official  acts  of  pub- 
lic officials,  and  of  other  matters  of  public  concern  published  for  gen- 
eral information .''  This  relates  solely  to  comment  or  criticism  of  offi- 
cial acts  and  matters  of  public  concern.  "Probable  cause"  for  making 
the  comment  or  criticism  is  not  even  a  factor  to  be  considered  in  deter- 
mining whether  it  is  privileged  or  not.  If  comment  or  criticism  of  such 
acts  and  matters  is  made  and  published,  and  it  is  libelous,  the  privilege 
of  immunity  from  the  consequences  of  the  publication  is  not  extended 
by  the  statute,  unless  it  be  shown  such  comment  and  criticism  is  reason- 
able and  fair. 

Besides,  if  it  should  be  conceded  that  the  construction  of  the  statute, 
as  contended  for  by  appellant's  counsel,  is  correct,  the  charge  was  prop- 
erly refused.  For  it  will  be  noticed  from  the  article  that  the  comment 
or  criticism  is  not  confined  to  plaintiff,  but  extends  to  the  customs  offi- 
cers of  the  government  at  Galveston.  If,  then,  there  were  probable  cause 
for  the  comment  or  criticism  of  such  officers,  although  there  should  be 
none  for  the  plaintiff,  the  jury  under  the  requested  charge  would  be  re- 
quired to  find  for  the  defendant. 

14.  The  proposition  by  appellant,  under  this  assignment,  that,  under 
the  laws  of  the  United  States,  their  agent  in  the  custom  service  is  author- 
ized to  enter  one's  house,  search  for  and  seize  property  without  a  war- 
rant, if  he  have  reasonable  cause  to  suspect  it  has  been  imported  con- 
trary to  law,  is  astonishing  to  anyone  who  has  any  knowledge  of  the 
Constitution,  laws,  history  and  genius  of  our  government.  Article  IV, 
Amend.  Constitution  U.  S.,  section  3066  Bevised  Statutes  F.  S.;  Boyd 
V.  United  States,  116  U.  S.,  616;  29  L.  Ed.,  746.  Almost  as  startling 
is  appellant^s  effort  to  prove  the  laws  of  the  United  States  by  the  testi- 
mony of  the  officer  who  made  the  unwarranted  search  and  seizure.  The 
courts  of  the  several  States  take  judicial  knowledge  of  the  laws  of  the 
Federal  Government,  and  no  principle  of  evidence  permits  them  to  sub- 
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stitnte  the  testimony  of  any  of  its  oflScers,  even  though  he  be  a  revenue 
agent,  for  such  knowledge. 

But,  if  it  were  possible  to  conceive  that  the  law  regarding^ the  author- 
ity of  an  oflScer  in  the  customs  service  is  as  contended  for  in  the  assign- 
ment, we  would  be  unable  to  perceive  its  applicability.  The  comment 
and  criticism  is  not  upon  the  revenue  officer  or  his  acts.  He  is  made  the 
hero  of  the  story.  The  public  is  led  to  believe  from  the  article  that  his 
acts  are  praiseworthy,  and  in  accordance  with  law,  and  that  he  is  a 
"marvelous  proper  man.^'  It  is  the  widow  to  whom  the  chivalric  re- 
porter, by  his  comment  and  criticism,  pays  the  humble  tribute  of  his  re- 
spects, in  the  display  of  his  knowledge  of  the  "value  of  addition,  division," 
if  not  of  "silence"  (which  he  foregoes  in  order  to  avail  his  paper  of  the 
"scoop"  he  has  made  on  the  other  newspapers  of  the  city),  for  the  pur- 
pose of  demonstrating  that  she  has  been  guilty  of  smuggling,  and,  per- 
haps, of  bribing  the  government's  customs  officers  at  the  port  of  Galves- 
ton, which  is  not  "a  reasonable  or  fair  criticism  of  official  acts  of  public 
officials." 

15.  The  special  charge,  the  refusal  of  which  is  the  subject  of  this  as- 
signment, omits  the  issue  of  actual  malice  made  by  the  pleadings  and  evi- 
dence, and  authorizes  a  finding  for  defendant  upon  the  finding  of  certain 
facts,  without  regard  to  whether  the  publication  was  made  by  it  with  ac- 
tual malice.  Proof  of  actual  malice  on  the  part  of  the  publisher  of  a 
libelous  article  prevents  the  publication  from  being  privileged.  The  law 
does  not  permit  a  publisher  to  glut  his  malice  against  a  citizen  by  pub- 
lishing matter  which,  in  the  absence  of  actual  malice,  would  be  privi- 
leged. Besides,  as  shown  in  considering  a  prior  assignment,  the  com- 
ments published  are  not  upon  "official  proceedings,"  but  upon  the  sup- 
posed acts  of  a  private  citizen. 

16.  This  assignment  complains  of  the  refusal  of  the  following  charge : 
"If,  in  construing  the  article  complained  of  as  libelous,  you  nnd  com- 
ments upon  said  official  proceedings,  if  any,  which  were  not  fair,  true  and 
impartial  statements  ^of  said  proceedings,  you  may  find  such  matter  or 
matters  of  comment  privileged,  provided  they  w^re  reasonable  and  fair 
comments  upon  matters  of  public  concern,  and  published  by  the  defend- 
ant for  general  information,  and  in  this  event  you  will  find  for  the  de- 
fendant upon  any  such  comments."  This  charge  would  make  comments 
on  official  proceedings,  which  are  neither  true,  fair  nor  impartial,  privi- 
leged, provided  they  are  upon  matters  of  public  concern  and  published 
for  general  information.  We  are  not  able  to  perceive  how  comments 
upon  official  proceedings,  which  are  untrue  and  unfair,  can  become  rea- 
sonable and  fair  by  reason  of  the  official  proceedings  being  matters  of 
public  concern.  Official  proceedings,  though  they  may  relate  to  matters 
of  public  concern,  must  be  viewed  as  official  proceedings;  and  if  news- 
paper comments  upon  them  are  not  fair,  true  and  impartial,  they  can  not 
xmder  the  law  be  deemed  privileged.  If,  as  applied  to  official  proceed- 
ings, the  comments  are  untrue,  they  must  necessarily  be  untrue  as  to  the 
same  proceedings  when  viewed  as  matters  of  public  concern. 

17.  This  assignment  complains  of  the  refusal  of  the  following  charge : 
"If  you  believe  that  any  of  the  matters  of  comment  in  the  article  com- 
plained of  are  libelous,  still,  if  they  were  reasonable  and  fair  inferences 
in  reference  to  matters  of  public  concern,  and  published  in  good  faith, 


36  Texas  Civil  Appeals  Kepoets,  Vol.  52.  [October, 

and  upon  probable  cause^  for  the  general  information^  then  you  will  find 
that  such  inferences  were  privileged,  and  that  the  plaintiff  is  not  entitled 
to  recover  therefor.'^  What  we  have  said  in  considering  previous  assign- 
ments we  deem  a  sufficient  demonstration  of  the  fallacy  of  the  requested 
instruction.  We  will  only  add  that  probable  cause  for  believing  the  truth 
of  matters  contained  in  a  libelous  article,  while  it  may  mitigate  the 
damages,  does  not  justify  its  publication.  ^ 

18.  The  defendant,  having  failed  to  plead  the  truth  of  any  matter 
contained  in  the  libelous  article,  was  not  entitled  to  have  the  question  as 
to  whether  the  plaintiff  was  guilty  of  the  offense  of  smuggling  deter- 
mined. Therefore  the  court  did  not  err  in  refusing  the  special  charge 
presenting  such  an  issue.  Even  if  such  an  issue  had  been  presented,  the 
charge  should  not  have  been  given,  for  it  omits  an  essential  iiigredient  of 
the  offense. 

19.  The  same  may  be  said  of  the  special  charge,  the  refusal  of  which 
is  the  subject  of  this  assignment.  In  order  to  constitute  the  offense  of 
smuggling  there  must  be  clandestine  introduction  of  goods  subject  to 
duty  with  the  intent  to  defraud  the  government.  These  essential  ingredi- 
ents of  the  offense  were  not  included  in  the  requested  charge. 

20.  The  quotation  we  made  from  Newell,  on  Slander  and  Libel,  in 
disposing  of  the  fifth  assignment  of  error,  demonstrates  that  the  re- 
quested charge,  made  the  subject  of  this  one,  was  properly  refused. 

21.  This  assignment  of  error  complains  of  the  refusal  of  the  defend- 
ant's request  to  give  this  special  charge:  "In  determining  the  existence 
of  probable  cause  as  to  any  of  the  issues  in  which  the  existence  of  probable 
cause  is  submitted  to  you,  you  may  look  to,  and  may  inquire  whether, 
plaintiff  was  guilty  of  smuggling  in  bringing  into  this  country,  without 
the  payment  of  duty,  any  of  the  articles  brought  by  her.''  It  is  enough 
to  say  that,  as  the  trial  court  did  not  submit  in  the  main  charge,  or  in 
any  charge  requested  by  defendant,  any  question  of  "probable  cause"  for 
the  publication  of  the  libelous  article,  there  was  nothing  to  which  this 
instruction  could  relate ;  and  that,  therefore,  it  was  properly  refused. 

22.  As  mental  suffering  on  the  part  of  the  person  defamed  is  one  of 
the  direct  results  of  the  publication  of  libelous  matter,  and  in  an  action 
for  libel  the  plaintiff  may  recover  compensation  therefor  (2  Sedg.  on 
Dam.,  sec.  443;  4  Suth.  on  Dam.,  sec.  1206;  Newell  on  S.  &  L.,  863-4, 
sec.  35),  the  court  did  not  err  in  refusing  defendant's  request  to  instruct 
the  jury  that  they  could  not  consider  or  allow  plaintiff  any  damages  for 
mental  anguish. 

23.  The  defendant  itself  introduced  in  evidence  the  judgment  of  the 
Federal  District  Court  in  the  proceedings  to  forfeit  and  confiscate  the 
goods,  or  some  of  them,  referred  to  in  the  libelous  article,  which  was 
against  the  United  States.  It  is  not  shown  by  the  record  for  what  pur- 
pose such  judgment  was  introduced  as  evidence.  The  defendant 
here  complains  of  the  refusal  of  the  court  to  instruct  the  jury,  at  its  re- 
quest, that  such  judgment  should  have  no  influence  upon  them  in  their 
deliberations  upon  the  issues  submitted  to  them.  The  purpose  of  the 
charge  was  to  relieve  the  defendant  from  what  might  be  the  effect  of  evi- 
dence it  introduced  on  its  own  account.  It  might  as  well  predicate  error 
upon  the  plaintiff's  permitting -it  to  be  introduced  without  objection  as  to 
complain  that  the  court  erred  in  failing  to  relieve  it  from  the  conse- 
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quences  of  its  own  error.  One  may  not  deliberately,  in  the  trial  of  a  case, 
do  an  erroneons  act  which  may  be  prejudicial  to  him,  and  obtain  a  rever- 
sal of  the  judgment  because  the  trial  court  refused  his  request  to  give  a 
charge  which  would  nullify  the  effect  of  such  action  on  his  part.  If  this 
were  permissible,  counsel  for  a  party  might  exhaust  his  ingenuity  in 
conjuring  up  and  introducing  irrelevant  evidence  for  the  purpose  of  ob- 
taining a  reversal  of  a  judgment  against  his  client  because  the  trial 
court  refused  his  request  to  charge  the  jury  to  disregard  it. 

24.  There  was  no  error  in  the  refusal  of  defendant's  request  to  charge 
the  jury  that  it  was  not  required  to  prove  its  defense  of  privilege  literally, 
and  that  such  defense  is  made  out  if  proven  in  substance  and  fact.  The 
charge  of  the  court  upon  the  issue  of  privilege  is  in  the  language  of  the 
statute,  which  clearly  defines  and  enumerates  such  libelous  matter  as  it 
makes  privileged,  and  the  court  could  add  nothing  to  nor  subtract  any- 
thing from  the  law,  but  it  was  for  the  jury  to  say  whether,  under  the  stat- 
ute and  from  the  evidence  before  them,  the  matter  contained  in  the  pub- 
lication was  privileged. 

25.  Special  charge  Ifo.  15,  requested  by  defendant,  was  properly  re- 
fused. There  is  no  language  in  the  article  so  limiting  and  qualifying  its 
meaning  as  to  make  it  not  libelous  when  taken  as  a  whole.  Its  meaning 
is  too  clear  to  admit  of  any  doubt  upon  this  point.  The  only  possible 
question  concerning  it  is,  was  it  privileged  ? 

26.  The  special  charge  made  the  subject  of  this  assignment  is  given 
in  substance  in  the  main  charge,  and  for  that  reason  there  was  no  error  in 
its  refusal. 

27.  The  special  charge  referred  to  in  this  assignment  was  properly 
refused  for  the  reasons  stated  in  our  consideration  of  the  thirteenth  and 
fourteenth  assignments  of  error. 

28.  We  can  perceive  no  error  in  the  refusal  of  the  court  to  instruct 
the  jury  to  disregard  the  remarks  made  in  argument  by  plaintiff's  coun- 
sel, referred  to  in  this  assignment.  They  seem  to  us  to  have  been  proper 
and  in  legitimate  argument,  upon  evidence  before  the  jury  upon  the  is- 
sue of  damages. 

29.  The  defendant  having  failed  to  plead  as  a  matter  of  defense  that 
the  plaintiff  was  guilty  of  smuggling,  there  was,  as  we  have  intimated 
in  disposing  of  another  assignment,  no  issue  in  regard  to  her  being 
guilty  of  such  (jffense.  Therefore  the  court  properly  refused  to  submit 
such  issue  as  requested  by  defendant  in  the  special  charge  referred  to 
in  this  assignment. 

30.  The  testimony  referred  to  by  us  in  disposing  of  the  tenth  as- 
signment of  error  was  amply  sufficient  to  authorize  the  admission  in  evi- 
dence of  a  copy  of  the  San  Antonio  Sunday  Light  of  February  11,  1906, 
over  appellant's  objection  that  there  was  no  evidence  that  defendant  pub- 
lished and  circulated  said  newspaper.  Therefore  we  overrule  the  thir- 
tieth, as  well  as  the  thirty-first  assignments  of  error. 

31.  The  testimony  of  the  witness  Smith,  referred  to  in  the  thirty- 
second  assignment  of  error,  was  clearly  hearsay,  and  irrelevant  to  any 
issue  in  the  case,  and  for  these  reasons  was  properly  excluded. 

32.  The  question  asked  the  witness.  Smith,  by  defendant's  counsel, 
was  obviously  improper,  in  that  it  sought  to  elicit  the  conclusion  arrived 
at  by  th^  witness  from  a  convers^ition  he  had  with  the  plaintiff;  mi  the 
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court  did  not  err  in  sustaining  plaintiff's  objections  to  it,  as  is  com- 
plained in  the  thirty-third  assignment. 

33.  As  'the  report  of  Smith  to  Cummings  is  not  mentioned  nor  com- 
mented on  in  the  libelous  article,  even  if  it  should  be  deemed  "official 
proceedings^'  within  the  meaning  of  the  statute,  we  fail  to  perceive  its 
relevancy  as  evidence  in  this  case.  Certainly  it  was  inadmissible  as  evi- 
dence of  the  facts  stated  in  it,  for  as  to  such  matters  it  was  purely  hear- 
say. Therefore  we  overrule  the  thirty-fourth,  thirty-fifth  and  thirty- 
sixth  assignments, 

34.  There  is  no  merit  in  the  thirty-seventh,  thirty-eighth,  thirty- 
ninth  nor  fortieth  assignments  of  error,  and  all  are  overruled. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Cora  Clark  et  al.  v.  Woods  National  Bank. 

Decided  October  21,  1908. 

1. — ^Ilfe  Insurance — ^Asilgnment  of  Policy — ^Widow's  Allowance. 

Where  a  debtor  during  his  lifetime  places  a  policy  of  insurance  upon  his 
life  in  the  hands  of  a  creditor  as  collateral  security  for  his  debt,  the  creditor 
is  entitled  to  the  proceeds  of  the  policy,  to  the  extent  of  the  indebtedness,  as 
against  the  claim  of  widow  and  children  for  a  yearly  allowance  and  an  allow- 
ance in  lieu  of  a  homestead. 

2. — Same — ^Form  of  Assignment. 

When  a  transfer  or  assignment  of  a  policy  of  insurance  is  not  in  the 
form  prescribed  by  the  company,  only  the  insurance  company  can  object  to 
the  informality. 

Error  from  the  Fifty-seventh  Judicial  District,  Bexar  County.  Tried 
below  before  Hon.  A.  W.  Seeligson. 

A.  C.  Bullitt  and  V.  M,  Clark,  for  plaintiff  in  error. 

W.  P.  Lobban  and  Cobbs  &  Cabbs,  for  defendant  in  error. 

PLY,  Associate  Justice. — Cora  Patrick,  as  the  duly  qualified  sur- 
vivor of  the  community  estate  of  herself  and  her  deceased  husband,  Lee 
Patrick,  instituted  this  suit  against  the  Southwestern  Life  Insurance 
Company  to  recover  five  thousand  dollars  insurance  on  the  life  of  said 
I^e  Patrick.  The  Woods  National  Bank  had  in  a  separate  suit  sought 
to  recover  the  same  insurance  from  the  insurance  company,  alleging  that 
the  same  had  been  transferred  to  it  by  Lee  Patrick,  and  at  the  instance  of 
the  insurance  company  the  two  causes  were  consolidated,  and  it  prayed 
that  the  question  of  ownership  of  the  money  be  established  by  the  court 
so  that  it  would  be  protected  in  the  payment  of  the  same.  Through  their 
next  friend  and  attorney,  A.  C.  Bullitt,  Whitney  Patrick,  Cora  Patrick 
and  Dulcie  Patrick,  minor  children  of  Cora  Patrick  and  Lee  Patrick, 
intervened  in  the  suit,  claiming  an  interest  in  the  insurance  money, 
which  had  been  paid  by  the  Southwestern  Insurance  Company  into  the 
registry  of  the  court.   For  further  statement  we  refer  to  the  opinion  in 
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case  of  Insurance  Co.  v.  Woods  National  Bank,  107  S.  W.,  114,  which 
was  an  appeal  from  the  same  judgment  from  which  this  writ  of  error  is 
prosecuted.  The  case  was  submitted  on  special  issues,  and  the  judgment 
rendered  is  thus  described  in  that  opinion:  "Upon  those  answers  the 
court  rendered  judgment  that  neither  appellant,  Mrs.  Patrick,  nor  the 
minors  should  recover  anything ;  that  appellant  recover  all  costs  incurred 
by  reason  of  the  suit  of  Mrs.  Patrick  and  the  intervention  of  the  minors, 
and  that  the  Woods  National  Bank  recover  of  appellant  the  sum  of 
$5,000,  the  principal  amount  of  the  policy ;  the  sum  of  $245,  interest  at 
six  percent  per  annum  from  January  5,  1906,  until  October  29,  1906; 
$600,  the  statutory  penalty  for  refusal  to  pay  the  loss,  and  $500  attor- 
ney's fees,  the  whole  being  $6,345.  It  was  also  provided  in  the  judgment 
that  the  clerk  should  pay  the  $5,000,  paid  into  the  registry  of  the  couii 
by  appellant,  to  Woods  National  Bank,  upon  the  execution  of  a  bond  by 
said  bank  in  the  sum  pf  $6,000,  payable  to  the  district  judge,  or  his  suc- 
cessors, conditioned  that  the  bank  would  repay  the  money  with  interest 
to  the  successful  party  in  the  suit.  This  writ  of  error  is  prosecuted  by 
Cora  Patrick,  who  became  Cora  Clark  by  intermarriage  with  V.  M.  Clark 
after  the  judgment  was  rendered.  The  minors  did  not  join  in  the  peti- 
tion for  writ  of  error,  and  they  are  in  this  court,  together  with  Woods 
National  Bank  and  the  insurance  company,  as  defendants  in  error. 

The  evidence  justifies  the  conclusions  that  Lee  Patrick,  whose  life  was 
insured  for  $5,000  by  the  Southwestern  Life  Insurance  Cotnpany,  placed 
his  policy  of  insurance  in  the  hands  of  the  Woods  National  Bank  as  col- 
lateral security  for  a  debt  greatly  in  excess  thereof  that  he  owed  to  the 
bank,  and  the  policy  was  in  the  hands  of  the  bank  at  the  time  that  Lee 
Patrick  died,  and  he  was  at  that  time  indebted  to  the  bank  in  the  sum  of 
$13,000.  The  form  prescribed  in  the  policy  for  its  assignment  was  not 
complied  with,  but  the  facts  showed,  and  the  jury  found,  tliat  the  insur- 
ance company  had  recognized  the  assignment,  and  had  waived  the  formal 
mode  of  assignment. 

There  is  practically  but  one  point  to  be  decided  in  this  case,  and  that 
is.  Is  the  claim  of  plaintiff  in  error,  for  a  yearly  allowance  for  herself  and 
children,  and  in  lieu  of  a  homestead,  superior  to  the  claim  of  the  bank 
on  the  policy  which  had  been  placed  in  its  possession  by  IjCc  Patrick  to 
secure  the  pa3rment  of  a  debt  due  by  him  to  the  bank?  In  connection 
with  that  issue  it  may  be  stated  that  it  was  shown  beyond  controversy 
that  the  policy  was  delivered  by  Lee  Patrick  to  the  bank,  to  be  held  as 
security  for  a  debt,  and  was  in  its  possession  at  the  time  of  Patrick's 
death.  Mrs.  Patrick  admitted  these  facts,  while  acting  as  survivor,  both 
orally  and  in  writing. 

The  issue  presented  has  been  time  and  again  decided  adversely  to  the 
claim  of  plaintiffs  in  error  by  the  Appellate  Courts  of  Texas,  which  a  brief 
review  of  the  decisions  will  clearly  demonstrate. 

In  the  case  of  Huyler  v.  Dahoney,  48  Texas,  234,  the  administrator 
sued  to  recover  certain  promissory  notes  left  with  th^  defendant  as  col- 
lateral security  by  the  decedent  for  a  debt  owed  by  him  to  the  defendant. 
The  Supreme  Court  said:  "When  such  negotiable  instruments  are  de- 
posited as  collateral  security  for  a  debt,  the  creditor  is  not  a  mere  mort- 
gagee or  lienholder,  who,  in  case  of  the  death  of  his  debtor,  must  prove 
up  his  claim  against  the  estate  and  ask  the  aid  of  the  Probate  Court  to 
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enforce  his  lien.  He  has,  in  his  own  hands^  the  means  of  paying  himself, 
and  may,  at  any  time  after  his  debt  is  due,  collect  the  collaterals,  and  ap- 
propriate the  proceeds  to  such  payment/*  That  decision  was  reiterated 
in  the  case  of  Williams  y.  Lumpkin,  74  Texas,  601. 

In  the  case  of  Andrews  v.  Union  Cent.  Life  Ins.  Co.,  92  Texas,  584,  it 
appeared  that  the  Union  Central  Life  Insurance  Company  had  issued  a 
policy  on  the  life  of  W.  L.  Andrews  for  the  sum  of  $5,000.  He  died,  and 
the  insurance  company  paid  the  amount  due  on  this  policy  to  one  A.  P. 
Dyke.  The  court  said :  "The  plaintiff  claims  that  if  Dyke  was  in  fact  a 
creditor  of  the  deceased  to  the  extent  of  the  amount  named  in  the  policy, 
then  she  is  entitled  to  recover,  because  the  estate  was  insolvent,  and  there 
was  no  homestead  or  other  exempted  property  which  the  court  could  set 
apart  to  the  widow  and  minor  children,  and  no  property  or  funds  out  of 
which  they  could  be  furnished  a  yearns  support,  and  that  the  order  of  the 
Probate  Court  setting  apart  the  fund  to  be  derived  from  the  collection 
of  this  policy  to  the  widow  and  children  gives  a  prior  claim  to  that  of  the 
creditor.  The  petition  alleges  that  Dyke,  if  a  creditor  at  all,  held  the 
policy  as  collateral  security  for  his  debt.  If  it  be  agreed  that  the  policy 
was  in  Dyke's  hands  as  collateral  to  secure  the  indebtedness  to  him,  then 
he  had  the  right  to  collect  it  and  apply  the  proceeds  to  the  payment  of 
his  debt,  and  his  claim  was  superior  to  that  of  the  plaintiff  and  her  chil- 
dren.*'  The  Supreme  Court  reversed  the  judgment,  and  on  another  ap- 
peal to  the  Court  of  Civil  Appeals,  in  aflSrming  the  judgment  of  the  lower 
court,  it  was  said :  "Dyke  is  shown  to  be  the  absolute  ovmer  of  the  policy, 
and  it  was  not  necessary  to  his  recovery  to  show  any  assignment  of  it  to 
him."    24  Texas  Civ.  App.  425. 

In  the  case  of  Fulton  v.  National  Bank  of  Denison,  26  Texas  Civ. 
App.,  115,  decided  by  this  court,  the  deceased  had  placed  with  the  bank 
certain  corporate  shares  to  secure  an  indebtedness  due  by  him.  Some  of 
the  shares  had  been  paid  for  by  the  bank,  for  the  benefit  of  deceased,  but 
there  were  others  for  which  it  did  not  appear  that  the  bank  had  advanced 
the  purchase  price.  Mrs.  Pulton,  the  widow  of  deceased,  sought  to  have 
the  stock  set  apart  as  an  allowance  for  her  and  her  children.  This  court 
held  that,  as  to  all  the  shares  except  eight,  the  bank  had  a  vendor's  lien 
which  would  be  superior  to  a  claim  for  an  allowance,  and  as  to  the  other 
shares,  not  paid  for  by  the  bank,  this  court  said :  "The  statute  does  not 
authorize  an  administrator  to  assume  or  recover  possession  of  property 
which  the  decedent  had  disposed  of  and  was  himself  not  entitled  to. 
Fulton  had  neither  possession  of  any  of  this  property  nor  was  entitled 
to  its  possession  at  his  death.  He  had  a  right  to  acquire  or  regain  pos- 
session of  it  by  satisfying  the  creditor  who  held  it,  and  his  adminis- 
trator has  no  better  right."  The  same  rule  fits  the  facts  of  this  case  to 
a  nicety. 

The  court,  however,  went  farther  in  that  case,  and  held :  ''But,  inde- 
pendently of  the  reasons  stated  in  the  above  paragraph,  the  expressed 
views  of  the  Supreme  Court  are  not  in  accord  with  plaintiff's  contention 
that  these  pledged  stocks  were  subject  primarily  to  the  payment  of  al- 
lowances to  widow  and  children."  After  a  quotation  from  Andrews  v. 
Insurance  Company,  herein  cited,  the  court  proceeded :  "We  are  of  the 
opinion  that  a  pledgee  of  certificates 'of  stock  is  entitled  to  hold  them  as 
against  an  administrator  of  the  pledgor,  and  is  entitled  to  receive  and 


1908.]  HiLLMAN  V.  Oallioher.  41 

enforce  dividends  or  other  benefite  attaching  thereto  so  long  as  his  claim 
is  unsatisfied/' 

The  policy  was  pledged  to  Woods  National  Bank  to  secure  a  debt  he 
owed  the  bank,  and  he  could  not  have  recovered  possession  of  the  policy 
without  payment  of  the  debt  for  which  it  was  pledged,  and  neither  can 
his  wife  and  children. 

The  insurance  company  having  waived  the  requirements  in  the  policy 
as  to  its  assignment,  no  one  else  had  the  right  to  attack  the  form  of  the 
transfer.  Coleman  v.  Anderson,  98  Texas,  570;  Embry  v.  Harris  (Kv.)', 
52  S.  W.,  958;  Lockett  v.  Lockett  (Ky.),  80  S.  W.,  1152;  Opitz  v.  Karel 
(Wis.),  95  N.  W.,  948,  62  L.  R.  A.,  982;  McCauley  v.  Central  Nat'l 
Bank,  3  S.  E.,  193. 

It  has  also  been  held  that  where  a  debtor  made  an  assignment  of  a 
policy  upon  his  life  as  collateral  security  for  his  debt,  the  assignee  does 
not  waive  his  rights  in  the  policy  by  reason  of  having  procured  an  al- 
lowance of  his  claim  against  the  estate.    Hight  v.  Taylor,  97  Ind.  392. 

The  judgment,  as  reformed  in  our  opinion  on  the  other  branch  of  this 
case,  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  W.  HiLLMAN  V.  Dan  Qalligheb  et  al. 

Decided  October  22,  1908. 

Appeal  Bond — ^Time  of  Filing. 

Where  the  term  of  court  continued  more  than  eight  weeks,  appellant,  if  a 
resident  of  the  county,  was  required  to  file  his  appeal  bond  within  twenty  days 
from  his  giving  notice  of  appeal  (Rev.  Stats.,  art.  1387);  this  was  necessarv 
to  give  jurisdiction,  and  the  bond  here  being  filed  later,  the  appeal  is  dismissed. 

Appeal  from  the  Dietrict  Court  of  Bowie  County.  Tried  below  before 
Hon.  P.  A.  Turner. 

J.  W.  Hillman,  appellant,  in  pro.  per. 

Hart,  Mahaffey  &  Thomas,  for  appellee. 

WILLSON",  Chief  Justice. — The  case  is  before  us  on  a  motion  by 
appellee  to  dismiss  the  appeal  on  the  ground  that,  because  of  the  failure 
of  appellant  to  perfect  his  appeal  by  filing  an  appeal  bond  within  the  time 
permitted  by  law,  this  court  has  not  acquired  the  power  to  hear  and  de- 
termine it. 

It  appears  that  the  judgment  appealed  from  was  rendered  on  the  17th 
day  of  December,  1907,  and  that  the  judgment  overruling  appellant's 
motion  for  a  new  trial  was  rendered  December  20,  1907,  when  he  gave 
notice  of  appeal.  The  term  of  the  court  at  which  the  cause  was  tried 
commenced  December  2,  1907,  and  ended  January  30,  1908,  having 
lasted  by  authority  of  law  (Acts  1907,  p.  198)  longer  than  eight  weeks. 
It  further  appears  that  appellee,  at  the  time  of  the  trial,  was  a  resident 
of  Bowie  County,  where  the  cause  was  tried. 

The  motion  must  be  sustained.    Under  the  law  the  term  of  the  court 
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might  have  continued,  and  in  fact  did  continue,  for  a  period  longer  than 
eight  weeks.  Appellant,  being  a  resident  of  the  county  where  the  cause 
was  tried,  was  required  to  perfect  his  appeal  by  filing  an  appeal  bond 
within  twenty  days  after  the  date  of  the  notice  given  by  him  of  an  ap- 
peal. Sayles'  Stat.,  article  1387.  The  bond  was  not  filed  until  the  19th 
day  of  February,  1908,  or  on  the  thirtieth  day  after  the  notice  of  an  ap- 
peal was  given.  The  filing  of  the  bond  within  the  time  permitted  by  law 
was  necessary  to  confer  jurisdiction  of  the  appeal  on  this  court.  Sanger 
V.  Burk,  44  S.  W.,  871 ;  National  Bank  of  Cleburne  v.  Carper,  67  S.  W., 
192.    Necessarily,  therefore,  the  appeal  must  be  dismissed. 

Appeal  dismissed. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v.  J.  H.  Long. 

Decided  October  22,  1908. 

1. — ^Railway — Overflow — ^Permanent  or  Sucoesslve  Injurief. 

Injury  to  land  by  the  construction  of  a  railway  embankment  causing  con- 
stant and  regularly  recurring  overflows  is  permanent  in  its  nature,  and  the  right 
to  one  action  therefor,  embracing  all  future  damages,  belongs  to  the  owner  at 
the  time  of  construction;  but  when  not  so,  the  right  is  to  compensation  for 
successive  injuries  as  they  occur,  and  to  the  owner  at  the  time  each  of  such 
successive  injuries  was  inflicted. 

2. — Same — Eecovery  by  Former  Owner. 

A  recovery  of  damages  for  overflow  by  a  former  owner,  treating  the  in- 
jury as  permanent  and  receiving  compensation  for  future  effects  on  that  theory, 
will  not  preclude  a  purchaser  from  him,  without  knowledge  of  such  recovery, 
from  maintaining  his  action  for  overflows  during  his  ownership  of  the  land 
of  a  nature  giving  right  of  action  for  successive  injuries  and  not  for  permanent 
nuisance. 

8. — Same — ^Release  of  Permanent  Damages. 

Compensation  to  the  former  owner  of  land  for  injury  thereto  by  con- 
struction of  a  railway  embankment  and  his  release  of  all  past  and  future  dam- 
ages, on  the  basis  of  a  permanent  nuisance,  by  an  instrument  not  of  record, 
will  not  preclude  a  subsequent  purchaser,  having  no  notice  of  such  transaction, 
from  his  action  for  injuries  to  him  by  overflows  of  such  a  nature  as  to  give 
right  to  successive  actions  for  damages. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below  be- 
fore Hon.  Ben  H.  Denton. 

E.  B.  Perkins,  Head.  Dillard  &  Head  and  McReynolds  &  Hay,  for  ap- 
pellant.— The  cause  oi  action  for  permanent  damages  and  depreciation 
in  value  of  the  land  arising  from  the  improper  construction  of  the  em- 
bankment, which  is  treated  as  a  permanent  structure  and  a  continuing 
nuisance,  is  in  the  owner  of  the  land  at  the  time  the  injury  was  done, 
and  not  in  a  subsequent  purchaser.  Denison,  B.  &  N.  0.  By.  Co.  v. 
Barry,  98  Texas,  248 ;  Eosenthal  v.  Taylor,  B.  &  H.  Ry.  Co.,  79  Texas, 
325;*  Texas  Central  Ey.  Co.  v.  Brown,  38  Texas  Civ.  App.,  610;  Galves- 
ton, H.  &  S.  A.  By.  Co.  v.  Pfeuffer,  56  Texas,  74 ;  Denison  &  P.  S.  Ry. 
Co.  V.  Evans,  47  S.  W.,  280. 

Queener  having  sued  for  and  recovered  damages  on  account  of  total 
destruction  of -a  part  of  his  land  and  permanent  damage  to  the  remainder 
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rraulting  from  the  alleged  improper  construction  of  defendant's  dump, 
the  judgment  rendered  in  said  cause  is  a  bar  to  a  recovery  of  further 
damages  to  the  same  land  arising  from  the  same  cause.  Same  authori- 
ties; also  Bird  v.  Montgomery,  34  Texas,  714;  Delaney  v.  West,  88  S. 
W.,  275 ;  Henry  v.  Thomas,  74  S.  W.,  699 ;  McCamant  v.  Roberts,  66 
Texas,  263. 

The  judgment  in  the  suit  of  Queener  v.  defendant,  being  a  judgment 
of  a  court  of  record  in  Fannin  County,  Texas,  where  the  land  is  located, 
was  constructive  notice  to  plaintiff,  and  he  was  concluded  thereby,  since 
his  title  to  the  land  was  derived  through  T.  T.  Queener.  Williams  v. 
Murphy,  36  Texas,  174;  Macgregor  v.  Thompson,  26  S.  W.,  649. 

The  fact  that  defendant  had  acquired  its  right  of  way  over  this  land, 
constructed  its  roadbed  and  dump  thereon,  and  was  in  open  and  notori- 
ous possession  thereof  when  the  plaintiff  bought  the  land,  was  sufficient 
to  put  him  on  notice,  or  inquiry,  as  to  the  right  of  the  defendant  to  main- 
tain its  dump  and  roadbed  in  its  then  existing  condition.  McGregor  v. 
Thompson,  26  S.  W.,  649;  Texas  &  P.  Ry.  Co.  v.  Gaines,  27  S.  W.,  267; 
Martin  v.  Somers,  26  Texas,  560 ;  Bounds  v.  Little,  75  Texas,  320. 

McGrady  &  McMahon,  for  appellee. — A  purchaser  like  plaintiff,  sub- 
sequent to  the  erection  of  the  embankment  complained  of,  can  recover  for 
damages  from  overflows  occurring  after  the  purchase.  Texas  Cent.  Ry. 
V.  Brown,  38  Texas  Civ..App.,  610;  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Gurley,  37  Texas  Civ.  App.,  283 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Provo,  84 
S.  W.,  275 ;  Texas  &  Pac.  Ry.  Co.  v.  Maddox,  63  S.  W.,  134. 

It  was  a  continuing  statutory  duty  of  appellant  to  maintain  culverts 
in  its  embankment  sufficient  to  let  the  water  flow  off  according  to  the 
natural  lay  of  the  land,  and  when  it  failed  to  do  this,  and  damage  was 
thereby  done  to  the  land  and  crop  after  plaintiff  bought  the  land,  it  is 
liable  to  him  in  damages  therefor.  Sayles*  Civil  Stats.,  art.  4436 ;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Helsey,  62  Texas,  593 ;  Clark  v.  Dyer,  81  Texas, 
339;  Austin  &  N".  W.  Ry.  Co.  v.  Anderson,  79  Texas,  427;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Kiersev,  98  Texas,  590 ;  Railway  Co.  v.  Moseley,  98 
S.  W.,  129;  Barnett  v.  St.  Francis  Levee  District,  102  S.  W.,  583;  Trin- 
ity &  S.  Ry.  Co.  V.  Schofield,  72  Texas,  496 ;  Gulf;  C.  &  S.  F.  Ry.  Co.  v, 
Hepner,  83  Texas,  136;  Missouri,  K.  &  T.  Ry.  Co.  v.  Green,  44  Texas 
Civ.  App.,  247 ;  International  &  G.  N"-.  Ry.  Co.  v.  Davis,  29  S.  W.,  483 ; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Bell,  93  S.  W.,  198 ;  Houston  &  T.  C.  Ry. 
Co.  V.  Lensing,  75  S.  W.,  826 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Tait,  63 
Texas,  223 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Seymour,  63  Texas,  345 ; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Provo,  84  S.  W.,  275. 

Long  having  purchased  the  land  in  good  faith,  for  a  valuable  consid- 
eration, and  without  any  notice,  actual  or  constructive,  of  any  easement 
by  appellant  over  same,  and  appellant  not  being  in  possession  of  the  land 
80  bought  bv  liPng,  the  easement,  if  anv,  is  invalid  as  to  Long.  Blake 
V.  Boye,  88  Pac,  470;  8  L.  R.  A.  (X.  S.),  418;  Sloat  v.  McDougall,  9 
N.  Y.  Supp.,  631 ;  Butterworth  v.  Crawford,  46  N.  Y.,  349 ;  7  Am.  Rep., 
352;  Scott  v.  Bentel,  23  Gratt.,  1;  Treadwell  v.  Inslee,  120  N.  Y.,  458; 
Taggart  v.  Warner,  83  Wis.,  1. 

WILLSON,  Chief  Justice, — This  suit  was  commenced  by  appellee 
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against  appellant  by  a  petition  filed  July  7,  1907.  The  appeal  is  prose- 
cuted by  the  latter  from  a  judgment  for  the  sum  of  $560.25  in  favor  of 
the  former. 

The  trial  was  before  the  court  without  a  jury,  and  from  the  record  it 
appears  that  the  court  found  as  facts:  (1)  That,  by  purchase  of  one 
Wilson  on  October  6,  1904,  appellee  became,  and  thereafterwards,  and 
at  the  date  of  the  trial,  was  the  owner  and  in  possession  of  the  land  de- 
scribed in  his  petition,  and  lying  north  of  and  contiguous  to  appellant's 
right  of  way,  on  which,  in  1888,  it  had  constructed  and  thereafterwards 
maintained  as  its  roadbed  a  dump  or  embankment  about  two  and  one- 
half  feet  in  height:  (2)  that  in  the  construction  of  said  dump,  and  in  the 
maintenance  thereof  thereafterwards,  appellant  had  neglected  to  provide 
culverts  and  sluiceways  suflScient  to  carry  oflE  the  water  obstructed  in  its 
natural  flow  by  said  embankment,  and,  as  a  result,  appellee's  land  and 
crops  growing  thereon  were  injured  and  destroyed  by  water  so  obstructed 
in  its  natural  flow;  (3)  that  said  embankment  and  its  culverts  and 
sluiceways  remained  as  constructed  in  1888,  except  that,  as  originally 
constructed,  a  ditch  or  barrow-pit  was  provided  along  the  north  part 
of  appellant's  right  of  way,  adjoining  appellee's  land,  which,  when  kept 
well  opened,  furnished  reasonable  protection  to  said  land  from  water  ob- 
structed by  said  embankment;  (4)  that  after  the  railway  had  been  so 
constructed  the  ditch  or  barrow-pit  gradually  filled  up,  but  was  opened 
up  about  1898,  when  it  again  began  to  fill  up,  and  by  the  beginning  of 
1906  was  so  filled  up  as  not  to  furnish  protection  against  water  ob- 
structed in  its  natural  flow  by  said  embankment;  and  (5)  that,  as  a 
result  of  water  obstructed  by  said  embankment  overflowing  and  washing 
his  land  and  the  crops  growing  thereon  during  the  years  1906  and  1907, 
said  land  was  "permanently  damaged,  and  depreciated  in  value"  in  the 
sum  of  at  least  $100,  his  corn  crop  was  damaged  in  the  sum  of  $40,  and 
his  cotton  crops  in  the  sum  of  $660,  less  the  sum  of  $199.75,  which  would 
have  been  the  cost  of  growing,  etc.,  said  crops.  The  court  further  found 
that,  some  time  prior  to  April  28,  1893,  one  Queener,  who  then,  at  the 
time  the  embankment  was  constructed,  owned  the  land,  had  sued  appel- 
lant and  recovered  against  it  a  judgment  for  damages  to  said  land  and 
crops  growing  thereon  sustained  by  him  prior  to  the  institution  of  his 
suit,  by  reason  of  appellant's  failure  to  provide  sufficient  culverts  and 
sluiceways  to  carry  off  the  water  obstructed  in  its  natural  flow  by  said 
embankment,  and  that  in  1898  said  Queener,  then  still  being  the  owner 
of  the  land,  had  entered  into  a  written  contract  with  appellant  whereby, 
for  a  sufficient  consideration,  he  had  released  to  appellant  all  claim  for 
damages  theretofore,  or  which  might  thereafterwards  be  sustained  by 
him  by  reason  of  overflows  caused,  or  which  might  be  caused,  by  water 
overflowing  his  land  because  obstructed  in  its  natural  flow  by  said  em- 
bankment. The  court  further  found  that  appellee  had  neither  actual 
nor  constructive  notice  of  the  judgment  recovered  by  Queener  against 
appellant  in  1893,  nor  of  the  release  by  Queener,  in  1898,  of  damages 
which  might  thereafterwards  result  to  the  land  and  crops  growing  there- 
upon as  the  result  of  overflows,  but  .was  a  purchaser  in  good  faith  from 
Wilson,  to  whom  Queener  had  conveyed,  of  the  land  for  a  valuable  con- 
sideration paid  by  him  to  said  Wilson.  We  adopt  as  oilr  own  the  findings 
of  the  trial  court,  so  far  as  specified  above. 
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After  stating  the  facts. — If  it  should  be  said  from  the  record,  in  face 
of  the  finding  of  the  trial  court  to  the  contrary  necessarily  included  in 
the  Judgment  rendered,  that  the  embankment  as  constructed  by  appel- 
lant created  a  permanent  nuisance,  causing  constant  or  regular  recurring 
injury  to  the  land  in  question,  the  contention  made  by  appellant,  that, 
at  the  time  the  embankment  was  constructed  a  cause  of  action  arose  in 
favor  of  Queener,  then  the  owner  of  the  land,  for  all  damages  caused,  or 
which  might  in  the  future  be  caused,  to  his  land  by  the  embankment,  so 
long  as  it  was  maintained  in  an  unchanged  condition,  would  be  a  sound 
one.  Bosenthal  v.  Taylor,  B.  &  H.  By.  Co.,  79  Texas,  325 ;  Denison,  B. 
&  N".  0.  By.  Co.  V.  Barry,  98  Texas,  251.  And  it  would  follow  that  the 
right  to  recover  such  damages  having  accrued  to  Queener,  as  the  owner 
of  the  land  at  the  time  the  embankment  was  constructed,  a  right  of  ac- 
tion could  not  accrue  to  appellee  for  damages  suffered  by  him  after  he 
became  the  owner  of  the  land,  unless  such  damages  were  suffered  by  him 
as  the  result  of  a  change  occurring  in  the  condition  of  the  embankment. 
And  it  would  further  follow,  appellee's  petition  failing  to  allege  such  a 
changed  condition,  the  judgment  in  his  favor  could  not  be  sustained  by 
this  court,  notwithstanding  evidence  in  the  record  showing  that  a  change 
sufficient  to  account  for  the  injury  to  his  land  claimed  to  have  been  suf- 
fered by  him  had  occurred  in  the  provision  made  when  it  was  con- 
structed for  carrying  off  the  water  obstructed  by  the  embankment.  But 
we  think  the  record  does  not  make  such  a  case.  On  the  contrarv,  as  we 
view  it,  the  evidence  authorized  the  conclusion  which  must  have  been 
reached  by  the  trial  court,  that  the  overflows  from  water  obstructed  by 
the  embankment  were  neither  constant  nor  regularly  recurring.  If  they 
were  not,  then  the  nuisance  was  not  of  a  character  to  entitle  tbe  owner 
of  the  land  at  the  time  the  embankment  was  constructed  to  sue  for  and 
recover  damages  which  might  thereafterwards  be  suffered  as  the  result  of 
overflows  caused  by  it.  The  right  of  action  for  damages  which  might  be 
caused  by  such  future  overflows  would  accrue  as  the  overflows  occurred 
in  favor  of  the  owner  or  owners  of  the  land  at  the  times  thev  occurred. 
*The  building  of  the  embankment  and  culverts,  as  alleged,"  said  the 
court  in  Austin  &  N.  W.  By.  Co.  v.  Anderson,  79  Texas,  427,  "was  not 
of  itself  a  nuisance.  It  was  no  invasion  of  plaintiff's  rightsi  They  were 
not  put  on  his  land.  They  became  a  nuisance  only  at  intervals,  by  di- 
verting water  from  rainfalls  from  its  natural  flow  upon  plaintiff's  land. 
The  embankment  and  the  culverts  were  permanent,  but  the  nuisance  vas 
not.  There  was  no  constant  and  continuing  injury."  And  see  Bonner 
v.  Wirth,  5  Texas  Civ.  App.,  560;  International  &  G.  N.  Bv.  Co.  v. 
Davis,  29  S.  W.,  484 ;  Gulf,  W.  T.  &  P.  By.  Co.  v.  Goldman,"  8  Texas 
Civ.  App.,  257;  Houston  &  T.  C.  By.  Co.  v.  Lensing,  75  S.  W.,  826; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Caldwell,  102  S.  W.,  461 ;  International  & 
G.  N*.  By.  Co.  V.  Kyle,  101  S.  W.,  272 ;  Gramann  v.  Eicholtz,  36  Texas 
Civ.  App.,  309.  Appellant,  however,  insists  that  if  the  embankment 
did  not  create  such  a  nuisance  as  entitled  the  then  owner  of  the  land  to 
sue  for  and  recover,  in  one  suit,  all  damage  it  had  caused  or  would  cause 
in  the  future,  Queener,  the  owner  of  the  land  at  that  time,  nevertheless 
so  treated  it,  and  recovered  in  the  suit  brought  in  1893  all  such  damages. 
Conceding  that  Queener,  in  the  suit  referred  to,  so  treated  the  embank- 
ment, and,  after  recovering  the  judgment  in  1893,  could  not  have  main- 
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tained  a  suit  for  damages  which  may  afterwards  have  been  suffered  by 
him,  we  do  not  think  it  follows  that  appellee  could  not  maintain  an  ac- 
tion for  damages  suffered  by  him  after  he  became  the  owner  of  the  land. 
His  rights  in  dealing  with  the  land  should  be  held  to  be  controlled  by  the 
real  character  of  the  nuisance,  and  not  by  the  character  ascribed  to  it 
by  the  suit  of  which  he  had  no  knowledge,  instituted  in  1893.  If  the 
nuisance  created  by  the  embankment  was  not  a  permanent  one  within 
the  meaning  of  the  law — if  it  was  not  such  a  nuisance  as  constantly  in- 
jured the  land — we  do  not  think  it  should  be  held  that  when  appellee 
purchased  the  land  of  Queener  he  took  it  burdened  with  a  servitude  in 
favor  of  appellant  of  which  he  had  no  notice.  On  the  facts  shown  by  the 
record  we  think  he  had  a  right  to  assume  that  no  such  servitude  existed, 
and  that  the  duty  imposed  by  law  on  appellant  to  provide  and  maintain 
culverts  and  sluiceways  sufficient  to  carry  off  the  water  obstructed  by  its 
roadbed  (Sayles'  Stats.,  art.  4436;  Clark  v.  Dyer,  81  Texas,  343;  Inter- 
national &  G.  N.  By.  Co.  V.  Davis,  29  S.  W.,  483)  still  rested  upon  appel- 
lant. Sellers  v.  Texas  Cent.  Ry.  Co.,  81  Texas,  458,  21  A.  &  E.  Ency. 
Law  (2d  ed.),  7^22.  Nor  do  we  think  there  is  merit  in  appellant^s  con- 
tention that  the  release  of  damages  which  might  accrue  to  the  land  by 
reason  of  the  embankment,  made  by  Queener  in  1898  in  favor  of  appel- 
lant, should  be  held  to  operate  to  defeat  appellee's  cause  of  action.  Ap- 
pellee had  no  knowledge  or  notice  of  that  transaction  at  the  time  he  ac- 
quired the  title  to  the  land,  and  we  think  his  rights  were  not  affected  by 
it.  Webb  Record  Title,  par.  48;  Blake  v.  Boye,  8  L.  R.  A.  (N.  S.),  418; 
Treadwell  v.  Inslee,  24  N.  E.,  651 ;  Taggart  v.  Warner,  33  N.  W.,  33. 

In  the  absence  of  pleadings  authorizing  it,  the  court  found  and  ren- 
dered judgment  in  appellee's  favor  for  the  sum  of  $40  as  damages  suf- 
fered by  him  by  the  destruction  in  1906  of  his  corn  crop  growing  on  the 
land,  caused  by  an  overflow  of  water  diverted  by  the  embankment.  The 
error  can  be  cured  by  a  remittitur  filed  here.  The  judgment  of  this 
court,  therefore,  will  be  that  the  judgment  of  the  lower  court  be  reversed, 
and  the  cause  remanded  for  a  new  trial,  unless  the  appellee,  within 
twenty  days  from  the  date  thereof,  shall  remit  of  the  amount  of  the 
judgment  in  his  favor  the  sum  of  $40,  in  which  event  the  judgment  of 
the  lower  court  will  be  reformed  and  aflBrmed  for  the  sum  of  $520.25. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


Louisiana  &  Texas  Lumber  Company  v.  Mrs.  Wiley  Dupuy  et  al. 

Decided  October  24,  1908. 


1. — Boundary — ^Dispute— Agreement — ^Validity. 

When  there  is  a  dispute  as  to  a  boundary  between  adjacent  land  owners,  and 
a  boundary  is  agreed  upon,  the  agreement  is  binding  on  the  parties  although 
it  may  be'  afterwards  discovered  that  the  agreed  boundary  is  not  the  original 
boundary. 

2. — Same — ^Estoppel — Charge. 

The  issues  being  boundary  and  estoppel,  the  court  charged  the  jury,  in 
substance,  that  if  the  defendant  in  buying  the  land  in  controversy  acted  on 
an  agreement  of  the  former  owners  to  fix  the  boundary  by  agreement,  and, 
"without  knowing  of  a  mistake,  if  there  was  a  mistake,"  in  fixing  the  boundary, 
then  the  plaintiff  claiming  under  one  of  the  owners  would  be  estopped.     Held^ 
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harmlees  error  in  view  of  the  fact  that  the  charge  upon  estoppel  was  correct, 
and  there  being  no  evidence  that  the  defendant  at  the  time  of  its  purchase  had 
any  notice  of  any  mistake  in  the  location  of  the  line,  the  jury  could  not  have 
been  misled. 

8.--Same — ^Purchaser  without  Notice,  not  Bound. 

One  who  buys  land  from  a  party  to  an  agreement  fixing  a  disputed  boundary, 
but  without  notice  of  such  agreement,  will  not  be  estopped  to  claim  to  the 
true  original  boundary,  and  the  fact  of  notice  must  be  shown  affirmatively  by 
the  party  alleging  estoppel. 

4.— Charge — Omission — ^Aislgnment  of  Error. 

The  failure  of  a  trial  court  to  supply  an  omission  in  its  charge  after 
the  same  has  been  called  to  its  attention  by  a  special  charge,  though  the  charge 
wajs  inaccurate,  must  be  made  the  basis  of  a  distinct  assignment  in  order  to 
constitute  reversible  error. 

6.— Burden  of  proof — Failure  to  Charge  Upon. 

The  failure  of  the  trial  court  to  charge  upon  the  burden  of  proof  is  not 
reversible  error  in  the  absence  of  a  request  for  such  charge. 

6.— Trespass  to  Try  Title — ^Equitable  Title — ^Burden  of  Proof. 

A  party  ajsserting  an  equitable  title  against  a  legal  title  to  land  has  the 
burden  of  showing  that  at  the  time  the  legal  title  was  acquired  the  purchaser 
thereof  had  notice  of  the  equity  sought  to  be  asserted  against  it. 

Appeal  from  the  District  Court  of  Houston  County.  Tried  below  be- 
fore Hon.  B.  H.  Gardner. 

Nunn  &  Nunn,  for  appellant. 

Aldrich  &  Crook,  for  appellees. — The  court  did  not  err  in  refusing  de- 
fendant's special  charge  No.  3,  because  said  charge  requested  the  court 
to  charge  that  it  was  incumbent  on  plaintiff  to  show,  by  a  preponderance 
of  the  evidence,  that  M.  C.  Dupuy  had  no  notice  of  an  agreed  boundary 
line,  when  the  burden  of  showing  such  fact  was  on  the  defendant.  Hal- 
bert  V.  DeBode,  15  Texas  Civ.  App.,  615;  Peterson  v.  McCaulev,  25  S. 
W.,  829 ;  Hill  v.  Moore,  62  Texas,  610 ;  Lewis  v.  Cole,  60  Texas,  341 ; 
Johnsbn  v.  Newman,  43  Texas,  642. 

PLEASANTS,  Chief  Justice. — This  is  a  suit  by  the  appellees,  the 
widow  and  heirs  at  law  of  M.  C.  Dupuy,  deceased,  to  recover  9  7-10 
acres  of  land  alleged  to  be  a  part  of  the  Allen  Latham  survey  in  Hous- 
ton County.  The  suit  is  brought  in  the  form  of  an  action  of  trespass  to 
try  title,  but  the  only  issues  raised  by  the  evidence  are  those  of  boundary 
and  estoppel. 

Plaintiffs  were  entitled  to  recover  the  land  sued  for  if  it  was  a  part  of 
the  Latham  survey,  unless  they  were  estopped  from  such  recovery  by 
facts  pleaded  by  defendant. 

The  defendant  claimed  the  land  is  a  part  of  the  S.  Hudson  survey, 
which  is  the  older  of  the  two  surveys,  and  the  line  of  which  is  called  for 
in  the  field  notes  of  the  Latham  survey  as  one  of  its  boundary  lines.  It 
is  further  alleged  in  defendant's  answer  that  there  was  uncertainty  and 
confusion  as  to  the  true  location  of  said  boundary  line,  and  that  "on  ac- 
count of  the  confusion  of  the  calls  in  the  patent  of  the  said  S.  Hudson 
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survey,  and  the  uncertainty  as  to  its  tni^  boundary  lines,  heretofore,  to 

wit,  on  or  about day  of ,  1900,  and  just  before  the  defendant 

Louisiana  &  Texas  Lumber  Company  purchased  the  land  in  this  suit, 
and  ^ith  the  view  of  making  said  purchase  from  the  then  owners  of  the 
said  S.  Hudson  survey,  and  part  of  the  Allen  Lathan  survey,  it  became 
necessary  that  the  dividing  lines  between  these  two  surveys  should  be 
established  and  agreed  upon  by  the  parties  concerned  as  a  condition  on 
which  the  said  Louisiana  &  Texas  Lumber  Company  would  purchase 
the  same,  and  to  this  end  and  to  this  purpose  B.  F.  Duren  was  appointed 
and  constituted  the  agent  of  Lucien  Minor  and  Jno.  Adriance,  adminis- 
trators successively  of  the  Spofford  estate,  then  the  owner  of  the  S.  Hud- 
son survey,  and  W.  B.  Wall  and  H.  W.  Moore,  the  then  owners  of  a  one- 
half  interest  in  the  Allen  Latham  survey,  and  one  Furch,  whose  name 
is  not  known,  the  owner  of  the  other  one-half  of  the  said  Allen  Latham 
survey,  met  together  upon  the  ground  and  agreed  upon  a  dividing  line 
between  the  said  Allen  Latham  survey,  and  in  pursuance  of  that  agree- 
ment B.  F.  Duren,  the  surveyor,  did  run,  mark  and  establish  the  said 
boundary  between  the  two  said  surveys  as  follows,  to  wit :  Beginning  at 
the  north  corner  of  the  J.  M.  Creacy  survey,  and  running  S.  31  deg.  W. 
950  varas  with  its  western  boundary  line  to  its  S.-W.  corner.  Thence  S. 
59  deg.  E.  214  vrs.  with  its  S.-W.  boundary  line,  establishing  comer  on 
the  same.  Thence  S.  31  deg.  W.  200  varas  to  comer.  Thence  N.  59 
deg.  W.  470  varas  to  corner  on  the  Higgenbotham  line,  thus  esta^blishing 
and  making  a  dividing  line  between  the  said  S.  Hudson  survey  and  the 
said  Allen  Latham  survey,  with  the  consent  and  by  the  agreement  of  all 
parties  then  present  interested  in  the  said  land.  That  thereafter,  and  on 
the  faith  of  the  said  agreement,  and  believing  the  said  line  as  estab- 
lished by  the  said  B.  F.  Duren  to  be  the  true  boundary  line  between  the 
Allen  Latham  and  S.  Hudson  survey,  this  defendant  company,  the  Lou- 
isiana &  Texas  Lumber  Company,  purchased  the  said  S.  Hudson  survey 
from  the  said  Spofford  estate,  and  purchased  the  interest  and  right  of 
the  said  W.  B.  Wall  and  H.  W.  Moore,  as  aforesaid,  in  the  Allen  Latham 
survey,  according  to  the  boundary  thus  agreed  upon  and  established  be- 
tween these  two  surveys ;  that  at  the  time  M.  C.  Dupuy  was  not  a  party 
interested  in  either  of  these  tracts  of  land,  but  he  was  present,  and  cogni- 
zant of  the  fact  that  this  dividing  line  had  been  thus  agreed  upon  and  es- 
tablished; that  thereafter  he  made  a  purchase  of  a  part  of  the  Allen 
Ijatham  survey  from  the  said  Furch  according  to  the  boundary  estab- 
lished and  agreed  on  as  the  dividing  line  between  the  said  two  surveys  as 
aforesaid;  but  subsequently  the  plaintiff,  conceiving  that  he  might  be 
able  to  disregard  the  settlement  and  establishment  of  this  dividing  line, 
as  aforesaid,  and  that  he  might  insist  upon  the  line  marks  placed  upon 
the  ground,  as  aforesaid,  by  the  said  Hudson,  went  to  the  said  Furch  and 
made  further  purchase  from  him  according  to  his  old  line  and  marks 
made  by.  the  said  Hudson,  as  aforesaid,  to  include  a  small  strip  of  land 
on  the  S.  Hudson  survey,  as  shown  by  the  line  marks  established  by  B.  F. 
Duren,  surveyor,  by  agreement  between  the  owners  of  these  two  several 
surveys,  as  aforesaid,  with  a  full  knowledge  of  the  facts  as  hereinbefore 
set  up;  wherefore  these  defendants  say  that  the  plaintiff  is  estopped  and 
bound  by  the  adjustment  of  the  boundary  as  aforesaid,  and  can  not  now 
be  allowed  to  dispute  the  same/' 
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The  trial  in  the  court  below  was  by  a  jury,  and  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiffs. 

The  first  two  assignments  of  error  complain  of  the  charge  given  by 
the  court.  We  have  considered  each  of  these  assignments  and  the  several 
paragraphs  of  the  charge  complained  of,  and  are  of  opinion  that  said 
charges  contain  no  affirmative  error,  and  therefore  neither  of  said  assign- 
ments  should  be  sustained.  It  was  not  necessary  that  there  should  have 
been  no  mistake  in  the  location  of  the  agreed  line  in  order  to  make  the 
establishment  of  said  line  by  agreement  binding  on  the  parties,  and  there- 
fore  knowledge  on  the  part  of  defendant,  at  the  time  it  purchased,  that 
the  agreed  line  was  not  the  true  line  would  not  defeat  its  right  to  hold 
to  said  line,  it  having  purchased  on  the  faith  of  such  agreement.  Cooper 
•v.  Austin,  58  Texas,  494. 

The  court,  in  submitting  the  issue  of  agreed  boundary,  told  the  jury, 
in  substance,  that  if  they  believed  that  the  line  was  fixed  by  agreement, 
as  alleged  in  defendant's  answer,  and  that  the  defendant  purchased  of 
the  owners  of  the  Hudson  survey  the  land  in  controversy  in  this  suit, 
believing  that  the  same  belonged  to  the  Hudson  survey,  and  in  good  faith 
paying  value  therefor,  and  that  in  thus  buying  it  *^acted  on  said  agree- 
ment and  location  of  said  line,  not  knowing  of  any  mistake,  if  there  was 
a  mistake,  then  in  that  event  vou  are  instructed  that  the  owners  of  the 
Latham  survey  would  be  estopped  to  deny  that  said  boundary  line  was 
not  properly  located.*'  This  was  not  aflBrmative  error,  because  it  is  true 
that  the  facts  stated  in  the  charge  would  raise  an  estoppel  against  the 
parties  to  said  agreement  and  those  who  purchased  with  knowledge 
thereof.  The  converse  of  the  proposition  stated  in  the  above  quotation 
from  the  charge  was  not  given,  and  in  view  of  the  fact  that  there  is  no 
evidence  in  ihe  case  tending  to  show  that  the  defendant,  at  the  time  of 
its  purchase,  had  any  notice  of  any  mistakes  in  the  location  of  the  agreed 
line,  we  can  not  say  that  the  jury  were  misled  by  this  charge  into  the  be- 
lief that,  unless  tne  defendant  was  shown  to  have  purchased  without 
knowledge  of  any  such  mistake,  they  could  not  find  that  plaintiffs  were 
estopped.    Gulf,  C.  &  S.  F.  Ey.  v.  Hill,  95  Texas,  629. 

The  defendant  requested  special  charges  correcting  this  inaccuracy  in 
the  charge  given  by  the  court,  but  none  of  the  special  charges  requested 
should  have  been  given,  because  they  all  authorized  the  jury  to  find  for 
the  defendant  if  the  boundary  line  was  fixed  by  agreement,  as  alleged  in 
the  petition,  regardless  of  whether  M.  C.  Dupuy  at  the  time  of  his  pur- 
chase knew  of  said  agreement.  The  question  of  whether  the  court  erred 
in  not  correcting  the  inaccuracy  in  his  charge,  after  his  attention  had 
been  called  thereto  by  the  requested  charges,  is  not  raised  by  any  as- 
signment presented  in  appellant's  brief.  El  Paso  Electric  Ry.  Co.  v. 
Hany,  83  S.  W.,  735. 

If  the  land  in  controversy  was,  as  found  by  the  jury,  a  part  of  the 
Latham  survey,  plaintiffs  held  the  legal  title  thereto,  and,  in  order  for 
defendant  to  prevail  on  its  equitable  claim  growing  out  of  the  estoppel 
alleged  to  have  arisen  from  the  agreement  as  to  the  boundary  line,  the 
burden  was  upon  it  to  show  that  at  the  time  M.  C.  Dupuy  purchased  he 
had  knowledge  of  such  agreement.  Edwards  v.  Brown,  68  Texas,  329 ; 
Baldwin  v.  Root,  90  Texas,  552 ;  Fordtran  v.  Perry,  60  S.  W.,  1000. 
Vol.  Ln.  Civil— 4. 
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The  assignments  from  number  four  to  number  seven  inclusive  com- 
plain of  the  refusal  of  the  court  to  give  special  charges  requested  by  the 
defendant.  All  of  these  charges  ignore  appellee's  right  to  recover  regard- 
less of  the  agreement  as  to  the  location  of  the  boundary  line,  provided 
it  was  not  shown  that  M.  C.  Dupuy  at  the  time  he  purchased  had  knowl- 
edge of  such  agreement,  and  for  that  reason  were  properly  refused. 

There  is  no  reversible  error  in  the  failure  of  the  court  to  charge  that 
the  burden  of  proof  in  this  case  was  upon  plaintiffs.  If  such  a  charge 
was  proper  in  this  case  the  failure  of  the  court  to  give  it  would  not,  in 
the  absence  of  a  request  therefor,  constitute  reversible  error. 

The  eighth  assignment  complains  of  the  verdict  on  the  ground  that  it 
is  not  supported  by  the  evidence,  in  that  the  undisputed  evidence  shows 
that  the  boundary  line  between  the  Hudson  and  Latham  surveys  had  been 
fixed  by  agreement  between  the  owners  of  said  surveys,  and  as  so  fixed 
the  land  in  controversy  was  a  part  of  thp  Hudson  survey,  and  that  M.  C. 
Dupuy  knew  of  this  agreement  at  the  time  he  purchased. 

The  statement  under  this  assignment  does  not  support  it  in  that  it 
does  not  show  that  M.  C.  Dupuy  had  notice  of  the  agreement  as  to  the 
location  of  the  boundary  line  at  the  time  he  purchased.  The  statement 
is  that  there  was  no  evidence  that  Dupuy  did  not  have  notice  of  the 
agreement  at  the  time  he  purchased.  As  before  stated,  this  was  not  suffi- 
cient to  defeat  Dupuy's  title.  No  rule  is  more  fully  settled  by  the  de- 
cisions of  this  state  than  that  which  requires  a  party  asserting  an  equi- 
table against  a  legal  title  to  show  that,  at  the  time  the  legal  title  was  ac- 
quired, the  purchaser  thereof  had  notice  of  the  equity  sought  to  be  as- 
serted against  it.  The  cases  cited  by  appellant  (Linnartz  v.  McCullough, 
27  S.  W.,  279;  Bremer  v.  Case,  60  Texas,  153,  and  Rogers  v.  Pettus,  80 
Texas,  427),  are  all  cases  in  which  a  junior  title  was  asserted  against  a 
senior,  and  tiie  holding  in  such  cases  that  it  devolved  upon  the  pur- 
chaser of  the  junior  title,  in  order  to  establish  his  claim,  to  show  that  he 
purchased  without  knowledge  of  the  senior  title  is  not  only  not  in  con- 
flict with  the  rule  above  stated,  but  is  in  harmony  therewith.  In  all  of 
these  cases  the  holder  of  the  senior  title  held  the  superior  legal  title,  and 
the  purchaser  holding  a  junior  deed  took  no  title,  unless  he  showed  his 
right  in  equity  to  hold  the  land  by  reason  of  the  fact  that  he  purchased 
without  notice  of  the  senior  unrecorded  deed. 

We  are  of  the  opinion  that  the  judgment  of  the  co\irt  below  should  be 
affirmed,  and  it  has  been  so  ordered. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Ellison  Furniture  &  Carpet  Company  v.  J.  J.  Lanqever. 

Decided  October  24.  1908. 

Oontraot — Strict  Compliance. 

A  plaintiff  bad  entered  into  a  contract  to  construct  an  electric  sign  the 
border  of  which  should  contain  two  hundred  and  ninety-six  lights;  the  sign 
as  actually  constructed  contained  only  two  hundred  and  sixty-three  lights; 
in  a  suit  to  collect  the  contract  price  the  court  charged  the  jury  to  find  for 
the  plaintiff  if  they  believed  from  the  evidence  that  the  sign  as  constructed 
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was  a  substantial  compliance  with  the  contract.  Held,  error.  The  courts  can 
not  make  a  new  or  different  contract  for  the  parties.  As  parties  bind  them- 
selves so  must  they  be  bound.  It  was  immaterial  that  the  sign  actually  con- 
structed was  as  good  or  even  better  than  that  stipulated  for. 

Appeal  from  the  County  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  John  L.  Terrell. 

Morgan  Bryan,  for  appellant. — The  law  of  the  case  is,  we  submit,  that 
if  the  parties  entered  into  a  contract  whereby  plaintiff  agreed  to  construct 
an  electric  sign  ^or  defendant  containing  296  lamps  in  the  border 
thereof,  and  the  sign  actually  constructed  contained  only  263  lamps,  or 
a  less  number  than  296,  then  defendant  was  not  bound  to  accept  it  when 
tendered  because  it  was  not  the  sign  contracted  for;  it  was  not  even  a 
substantial  compliance;  hence  the  charge  was  erroneous.  Clark  on  Con- 
tracts, p.  431,  sec.  233 ;  1  Beach  on  Contracts,  p.  145 ;  Bradford  v.  Whit- 
comb,  11  Texas  Civ.  App.,  222;  Elliott  v.  Caldwell,  9  L.  E.  A.,  52. 

Where  parties  have  made  a  contract,  it  is  not  the  law,  and  it  is  errone- 
ous, for  the  court  to  submit  to  the  jury  whether  a  particular  term  of  the 
contract  was  a  material  inducement  to  making  it.  If  there  was  an  agree- 
ment that  plaintiff  would  not  erect  another  sign  like  the  one  defendant 
ordered,  and  plaintiff  breached  the  agreement,  then  defendant,  as  a  mat- 
ter of  law,  was  relieved.  It  was  for  the  court  to  assume  what  was  mate- 
rial .  and  submit  the  questions  of  fact  to  the  jury.  Globe  Works  v. 
Wright,  106  Mass.,  207-216. 

T.  J.  Powell  and  Theodore  MacJc,  for  appellee. — The  court's  charge 
states  the  rule  of  law  abstractly  and  correctly,  and,  being  followed  by 
paragraphs  applying  the  law  to  the  facts  of  the  case,  which  was  founded 
on  a  builder^s  contract,  no  error  is  apparent.  Linch  v.  Paris  Lumber 
Co.,  80  Texas,  37;  Bradford  v.  Whitcomb,  32  S.  W.,  571;  Jennings  v. 
Wilier,  32  S.  W.,  24,  27;  Crouch  v.  Gutmann,  134  N.  Y.,  45;  30  Am.  St. 
Bep.,  608,  note  at  page  616;  9  Cyc,  600,  602;  6  Cyc,  67. 

SPEER,  Associate  Justice. — Appellee  recovered  judgment  against 
appellant  in  the  sum  of  four  hundred  and  eighty-eight  dollars  for  the 
contract  price  of  a  certain  electric  sign  built  for  it,  from  which  judgment 
the  defendant  has  appealed. 

Appellant's  defense  was  that  appellee  undertook  to  construct  for  it  a 
certain  electric  sign  according  to  plans  and  specifications  agreed  on  be- 
tween the  parties,  that  the  lights  in  the  word  "Ellison,"  constituting  the 
sign  were  to  burn  steady,  and  that  the  same  should  be  surrounded  by  a 
border  consisting  of  rows  of  electric  lights,  containing  two  hundred  and 
ninety  six  lamps  so  arranged  that,  by  a  system  of  intermittent  lights,  the 
border  produced  the  effect  of  two  snakes  chasing  each  other  around  the 
word  "Ellison;"  that  appellee  also  agreed  that  he  would  not  build  an- 
other "snake"  sign  in  the  city  of  Fort  W^orth,  but  alleged  that  he  had  not 
only  failed  to  construct  the  sign  according  to  his  agreement,  in  that  he 
had  placed  a  less  number  of  lights  in  the  border  than  called  for,  but  had 
used  inferior  material  and  workmanship  in  the  construction  of  the  sign, 
and  had  also  built  and  erected  another  crawling  snake  sign  in  the  city  of 
Port  Worth  for  a  saloon  man.    Appellee  resents  the  imputation  that  he 
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has  violated  his  contract  or  the  proprieties  by  erecting  a  crawling  snake 
sign  for  a  saloon-keeper  by  replying  that  the  latter  sign  was  known  as  a 
"rat-chaser.** 

The  assignments  of  error  for  the  most  part  relate  to  the  court's  charge, 
which  is  here  set  out : 

1.  "The  law  demands  of  a  person  making  a  contract  that  he  should 
substantially  comply  with  his  contract  in  every  material  particular,  as 
called  for,  by  a  fair,  reasonable  and  practical  construction  of  the  con- 
tract between  the  parties. 

2.  "If  you  find  from  the  evidence  that  it  was  agreed  between  the  par- 
ties that  there  were  to  be  296  bulbs  in  the  sign's  border,  and  the  sign  as 
constructed  by  plaintiff  and  tendered  defendant  was  not  in  substantial 
compliance  with  the  contract's  terms,  you  will  find  for  the  defendant. 
But  if  you  believe  that  the  said  number  of  bulbs  was  not  in  the  contract, 
or  that  the  sign  as  tendered,  as  to  the  bulbs  in  the  border,  was  a  sub- 
stantial compliance  with  the  terms  of  the  contract,  you  will  find  for 
plaintiff  on  this  issue. 

3.  "If  you  find  from  the  evidence  that  it  was  understood  between  the 
parties,  as  a  part  of  the  contract,  that  plaintiff  would  not  make  another 
crawling  snake  sign  in  Fort  Worth,  and  that  said  agreement,  if  any,  of 
plaintiff's  was  a  material  inducement  to  defendant  to  contract  for  the 
sign,  and  that  plaintiff  did  make  or  place  in  the  city  of  Port  Worth  an- 
other crawling  snake  sign,  then  you  will  find  for  defendant.  But  if  you 
find  that  plaintiff  did  not  agree  not  to  make  another  crawling  snake  sign 
in  Fort  Worth,  or  that,  if  plaintiff  did  so  agree,  defendant  was  not  in- 
duced thereby  to  enter  into  the  contract,  or  that  plaintiff  did  not  make 
another  crawling  snake  sign  in  Fort  Worth,  you'll  find  for  the  plaintiff 
on  this  issue  of  the  case." 

We  think  the  court  erred  in  permitting  the  jury  to  find,  as  he  did, 
that  appellee  might  recover  upon  the  theory  of  substantial  compliance 
with  his  contract.  The  evidence  shows  without  dispute  that  the  sign 
actually  constructed  contained  only  two  hundred  and  sixty-three  lamps 
in  the  border,  whereas  appellant  contended  for  two  hundred  and  ninety- 
six.  Appellant's  president  testified  that  the  border  of  the  sign  was  the 
principal  thing,  and  he  was  especially  desirous  of  having  the  right  num- 
ber of  lamps  in  the  border  so  as  to  produce  the  desired  effect.  If  the  par- 
ties to  the  contract  specifically  stipulated  that  the  border  should  contain 
two  hundred  and  ninety-six  lights,  the  courts  would  have  no  power  to 
set  aside  such  stipulation,  but  the  appellee  would  be  bound  by  it  even 
though  a  less  number  of  lights  might  be  more  desirable,  either  from  the 
standard  of  beauty  or  utility.  Any  other  rule  would  put  it  beyond  the 
power  of  the  parties  to  contract  as  they  please,  and  would  require  the 
appellant  to  accept  and  pay  for  something  it  had  never  bargained  for. 
The  doctrine  of  substantial  compliance  has  no  application  under  the  facts 
of  this  case.  If  appellant  contracted  for  a  specific  number  of  lights  in 
the  border  of  his  sign,  appellee  has  not  complied  by  placing  therein  a 
less  number.    (Linch  v.  Paris  Lumber  &  Grain  Co.,  14  S.  W.,  701.) 

In  the  case  of  Boss  Armstrong  Co.  v.  Shaw,  No.  4888,  an  unpublished 
opinion  by  this  court,  Shaw  sued  Ross  Armstrong  Company  to  cancel  a 
series  of  notes  given  for  the  purchase  price  of  a  piano,  alleging  that  the 
piano  was  sold  to  plaintiff  upon  a  specific  representation  that  the  same 
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had  no  mandolin  attachment,  whereas  the  piano  actually  delivered  had 
such  an  attachment,  and  the  defense  interposed  was  that,  inasmuch  as 
the  attachment  did  not  injure  the  piano,  but  was  just  that  much  more 
than  was  bargained  for,  the  representation  was  not  material,  and  there- 
fore no  ground  for  relief.  We  there  held,  however,  that  the  representa- 
tion was  material,  and,  the  evidence  showing  it  to  be  false,  the  plaintiff 
was  entitled  to  relief  upon  the  broad  ground  that,  as  parties  bind  them- 
selves, so  must  they  be  bound.  The  case  is  analogous  in  principle  to  the 
one  under  consideration.  It  can  make  no  difference  that  the  sign,  as 
actually  constructed  and  tendered  to  appellant,  is  as  good  or  even  better 
than  if  it  contained  the  requisite  number  of  electric  lights,  since  that  is 
a  matter  controlled  by  the  terms  of  the  contract  entered  into  between  the 
parties. 

If  we  are  correct  in  our  reasoning  above,  it  also  follows  that  the  court 
erred  in  the  third  paragraph  of  his  charge,  submitting  to  the  jury  to  find 
whether  or  not  the  stipulation  that  appellee  would  not  make  another 
similar  sign  in  Fort  Worth  was  a  material  inducement  to  appellant  to 
enter  into  the  contract. 

The  court  also  erred  in  permitting  the  appellee  to  testify  that  he 
placed  a  greater  number  of  lamps  in  the  word  "Ellison^*  than  he  had 
agreed  to,  since  it  was  wholly  irrelevant  to  any  issue  in  the  case,  and 
could  only  tend  to  excuse  him  in  the  minds  of  thfe  jurors  from  a  full 
compliance  with  the  contract  in  the  other  important  particular  already 
discussed.  There  is  some  evidence  tending  to  show  that  appellant  waived 
appellee's  breach  of  the  contract  by  approving  a  sketch  or  plan  of  the 
sign  showing  a  less  number  of  lights  than  he  originally  contracted  for, 
and  the  pleadings  perhaps  made  pertinent  this  defense,  but  the  court 
seems  not  to  have  submitted  the  question  to  the  jury. 

For  the  errors  discussed  the  judgment  of  the  County  jCourt  is  reversed, 
and  the  cause  remanded  for  another  trial. 

ON  BEHEARINO. 

Counsel  for  appellee  insists  that,  as  the  ruling  in  the  case  of  Linch  v. 
Paris  Lumber  &  Grain  Co.,  14  S.  W.,  701,  cited  by  us  in  the  original 
opinion,  was  reversed  on  rehearing  (80  Texas,  37),  the  real  holding  of 
the  Supreme  Court  in  that  case  is  in  line  with  his  contention.  But  we 
do  not  so  construe  the  opinion.  The  construction  finally  placed  on  the 
contract  there  considered  removed  from  that  case  the  question  of  substi- 
tuting other  building  columns  for  those  mentioned  in  the  contract,  and, 
therefore,  the  question  of  substantial  compliance,  and  because  of  the  de- 
cision of  which  we  cited  the  first  opinion,  and  to  that  extent,  of  course, 
impaired  the  vc^lue  of  that  decision  as  an  authority.  We  do  not  under- 
stand the  final  decision,  however,  to  go  further  than  to  announce  the  gen- 
eral doctrine  that  a  substantial  compliance  with  a  building  contract  is 
sufficient,  which  general  doctrine  we  have  never  questioned,  but  which  we 
are  still  of  the  opinion  has  no  application  to  the  facts  of  this  case.  The 
application  for  rehearing  is  overruled. 

Reversed  and  remanded. 
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Coca  Cola  Company  v.  E.  M.  Allison  et  al. 

Decided  October  24,  1908. 

1. — Foreign  Corporation — ^Venne — Statute  Construed. 

Article  746,  Revised  Statutes,  providing  in  substance  that  a  foreign  cor- 
poration upon  obtaining  a  permit  to  do  business  in  this  State  shall  have  and 
enjoy  all  tne  rights  and  privileges  of  domestic  corporations,  was  not  intended 
to  regulate  the  venue  of  suits  against  foreign  corporations.  The  venue  in  such 
cases  is  fixed  by  subdivision  25,  article  1194,  of  the  Revised  Statutes.  Chief 
Justice  Rainey  dissenting. 

2. — Justice  Court  Judgment — ^Injunction  by  District  Court — Jurisdiction. 

When  a  judgment  of  a  Justice  Court  is  void,  or  when  the « defendant  in 
such  court  is  entitled  to  be  sued  in  another  county  and  asserts  his  privilege 
by  proper  plea  and  supports  the  same  by  undisputed  evidence,  and  the  Justice 
arbitrarily  overrules  the  plea  and  renders  judgment  against  him  for  the  amount 
in  controversy,  the  same  being  less  than  $20,  the  District  Court  has  jurisdic- 
tion to  enjoin  the  levy  of  an  execution  issued  upon  such  judgment. 

3. — ^Injunction — Pleading. 

It  is  not  sufficient  to  allege  in  a  petition  for  injunction  to  prevent  the 
levy  of  an  execution  issued  from-  a  Justice  Court,  on  the  ground  that  the  Jus- 
tice arbitrarily  overruled  defendant's  plea  of  privilege,  that  defendant  proved 
the  truth  of  his  plea;  the  evidence  for  and  against  the  plea,  if  any,  should 
be  set  out.  If  the  evidence  was  conflicting  and  the  Justice  simply  comdiitted 
an  error  of  law  in  passing  on  the  same,  then  the  judgment  could  not  be  en- 
joined. 

4.— Same— Sanie.\ 

In  a  suit  to  enjoin  a  judgment  in  a  Justice  Court  it  should  be  alleged  that 
the  petitioner  had  a  valid  defense  to  the  cause  of  action  sued  on,  ana  should 
set  out  the  facts  showing  such  defense. 

Appeal  from  the  District  Court  of  Dallas  County.  Triei  below  before 
Hon.  Richard  Morgan. 

ff.  /.  Philips  and  W.  D,  Simpson,  for  appellant. 

No  brief  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  in  the 
District  Court  of  Dallas  County  to  enjoin  the  tlireatened  levy  of  an  exe- 
cution in  favor -of  C.  B.  Gunn  against  the  Coca  Cola  Company,  issued 
out  of  the  Justice  Court  of  precinct  No.  1  of  Wise  County,  Texas,  on  a 
judgment  rendered  therein  in  favor  of  said  Guftn  against  the  Coca  Cola 
Company  and  the  J.  W.  Crowdus  Drug  Company,  for  $8.25.  A  trial  was 
had  before  the  court,  and  judgment  rendered  dissolving  the  injunction 
as  to  the  Coca  Cola  Company,  but  perpetuating  the  same  as  to  the  J.  W. 
Crowdus  Drug  Company.  The  Coca  Cola  Company  alone  prosecutes  an 
appeal. 

Opinion, — It  appears  from  the  petition  that  C.  B.  Gunn,  a  citizen  of 
Wise  County,  Texas,  brought  suit  in  Justice  Court  of  precinct  No.  1  of 
Wise  County  against  the  Coca  Cola  Company,  a  corporation  incorporated 
under  and  by  virtue  of  the  laws  of  the  State  of  Georgia,  on  an  account 
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for  $8.25.  The  defendant  was  cited  and  appeared,  and  filed  its  plea  in 
abatement,  alleging  in  substance  that  it  is  a  corporation  duly  incorpo- 
rated under  the  laws  of  the  State  of  Georgia;  that  it  has  now,  and  had, 
prior  to  the  filing  of  the  suit,  a  permit  to  do  business  in  the  State  of 
Texas,  and  that  it  has  its  principal  office  and  place  of  business  in  the 
county  of  Dallas.  The  plea  alleged  that  said  defendant  has  never  been 
a  resident  of  Wise  County,  or  in  predinct  No.  1  thereof,  nor  did  it  reside 
in  or  have  its  place  of  business  or  office,  or  have  an  agent  or  representa- 
tive, in  Wise  County,  Texas,  or  in  justice  precinct  Xo.  1  of  said  Wise 
County,  either  at  the  time  of  filing  of  said  suit,  or  before  or  since,  nor  has 
it  ever  resided,  or  had  its  place  of  business,  or  its  general  office,  or  any 
office,  or  ever  had  tin. agent  or  representative  in  said  precinct  No.  1  of 
Wise  County  or  in  Wise  County,  Texas.  The  plea  negatived  the  exist- 
ence of  other  grounds  which  rfiight  authorize  the  bringing  of  the  suit  in 
Justice  Court  of  precinct  No.  1  of  Wise  County.  The  plaintiff  alleges 
that  the  justice  of  the  peace  overruled  its  plea  in  abatement  and  pro- 
ceeded to  render  judgment  against  it  for  the  amount  sued  for.  The  pe- 
tition does  not  show  upon  whom  the  citation  issued  by  the  justice  of  the 
peace  was  served,  nor  does  it  show  that  it  was  not  served  upon  some  one 
upon  whom  the  statute  authorized  service. 

The  contention  of  the  appellant,  as  we  understand  it,  is  that  a  corpora- 
tion incorporated  under  the  laws  of  another  State,  upon  securing  a  per- 
mit to  do  business  in  this  State,  is  entitled  to  all  the  privileges  and  im- 
munities of  a  domestic  corporation,  including  the  right  to  be  sued  in 
the  county  of  its  domicile,  and  that  its  domicile  is  the  place  of  the  loca- 
tion of  its  principal  office.  Article  745  of  the  Eevised  Statutes  provides, 
in  substance,  that  a  corporation  for  pecuniary  profit  organized  under  the 
laws  of  another  State,  desiring  to  transact  business  in  this  State,  shall 
procure  a  permit  from  the  Secretary  of  State  to  do  so,  and  on  obtaining 
such  permit  it  shall  have  and  enjoy  all  the  rights  and  privileges  con- 
ferred by  the  laws  of  this  State  on  corporations  organized  under  the 
laws  of  this  State.  This  statute  was  not  intended  to  fix  the  domicile  of 
a  foreign  corporation  in  this  State.  It  only  intends  to  place  a  foreign 
corporation,  upon  procuring  a  permit  to  do  business  in  this  State,  upon 
the  same  footing  as  domestic  corporations  in  the  transaction  of  its  busi- 
ness. The  venue  of  suits  against  foreign  corporations  is  fixed  by  sub- 
division 25  of  article  1194  of  the  Eevised  Statutes.  The  fact  that  the 
appellant  took  out  a  permit  to  transact  business  in  this  State  and  estab- 
lished its  principal  office  in  Dallas  County,  did  not  make  it  a  domestic 
corporation,  or  require  suit  against  it  fo  be  brought  in  the  Justice's 
Court  of  precinct  No.  1  of  Dallas  County.  It  was  a  foreign  corporation, 
and  it  could  be  sued  in  any  court  within  this  State  having  jurisdiction 
over  the  subjecMnatter  in  any  county  where  the  cause  of  action  or  a 
part  thereof  accrued,  or  in  any  county  where  such  company  may  have 
an  agency  or  representative,  or  in  the  county  in  which  the  principal 
office  of  such  company  may  be  situated,  or,  when  the  defendant  corpora- 
tion has  no  agent  or  representative  in  the  State,  then  in  the  county 
where  plaintiff  resides.  Mr.  Eainey,  Chief  Justice,  is  not  prepared  to 
agree  with  this  construction  of  the  statute,  but  as  the  issue  was  raised  by 
the  plea  in  abatement  as  to  whether  the  appellant  had  its  principal  office 
and  p^ace  of  business  in  Dallas  County,  and  the  evidence  on  this  issue  is 
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not  set  out  in  the  petition^  it  will  be  presumed  that  the  evidence  sup- 
ported the  justice's  judgment,  and  that  the  plea  in  abatement  in  this 
respect  was  not  sustained,  but  was  properly  overruled.  He  therefore 
agrees  to  the  conclusion  reached  in  the  opinion. 

The  judgment  of  the  justice  of  the  peace  being  for  less  than  $20,  it 
could  not  be  appealed  from.  If  the  judgment  was  void,  then  the  District 
Court  had  power  to  enjoin  it.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rawlins,  80 
Texas,  579.)  If  the  appellant  was  entitled  to  have  the  suit  brought  in 
Dallas  County,  and  a  proper  plea  of  privilege  to  be  sued  in  Dallas 
County  was  presented  and  ignored  by  the  justice,  or  the  evidence  was 
all  one  way  in  the  support  of  such  plea,  and  the  justice  arbitrarily  over- 
ruled the  same,  then  the  District  Court,  upon  the  matter  being  properly 
presented  to  it,  had  power  to  grant  an  injunction.  Jennings  v.  Shiner, 
43  S.  W.,  276. 

The  petition  alleges  that  tlie  plea  of  privilege  was  presented  to  the 
justice  and  by  him  overruled.  It  further  alleges  that  the  petitioner  pre- 
sented his  plea  of  privilege  in  the  Justice's  Court,  "  and  proved  the  truth 
'of  the  contents  of  the  same.'*  It  does  not  set  out  the  evidence  tending 
to  sustain  the  plea  and  state  that  there  was  no  other  evidence,  or  nega- 
tive the  fact  that  plaintiff  also  introduced  evidence  tending  to 
disprove  the  .plea.  The  allegation  that  appellant  proved  the  truth 
of  the  contents  of  its  plea  is  at  most  a  conclusion  of  the  pleader.  The 
evidence  in  support  of  the  plea  should  have  been  set  out  as  well  as  that, 
if  any,  tending  to  disprove  the  allegations  therein.  If  there  was  evidence 
both  ways  on  the  plea,  and  the  justice  of  the  peace  in  overruling  the  same 
simply  committed  an  error  of  law,  then  the  judgment  could  not  be  en- 
joined. 

Again,  the  petition  alleges  that  appellant  filed  in  the  Justice's  Court 
its  answer,  subject  to  the  ruling  on  its  plea  of  privilege,  which  answer 
showed  '*a  good  and  valid  defense  to  the  petition  of  said  C.  B.  Gunn.'* 
This  is  the  only  allegation  that  we  find  in  the  petition  that  appellant  has 
any  defense  to  the  account  sued  on  in  the  Justice  Court.  Looking  to  the 
answer  filed  in  the  Justice  Court  we  find  that  a  general  denial  is  the 
only  answer  filed  therein,  except  the  plea  of  privilege.  This  allegation 
was  insufficient  in  a  suit  asking  for  equitable  relief.  The  petition  should 
have  alleged  that  the  appellant  had  a  valid  defense  to  the  cause  of  ac- 
tion sued  on  in  the  Justice  Court,  and  set  out  the  facts  showing  such  de- 
fense.   Foust  V.  Warren,  72  S.  W.,  404. 

Appellant  filed  a  motion  for  new  trial  in  the  Justice  Court  on  the 
ground  that  the  judgment  was  contrary  to  law,  and  contrary  to,  and  not 
supported  by,  the  evidence.  This  motion  was  not  prosecuted  or  pre- 
sented in  that  court,  but  overruled  by  operation  of  law. 

N"o  question  was  raised  by  appellant  in  the  trial  court  as  to  the  power 
of  the  District  Court  of  Dallas  County  to  grant  this  injunction,  or  to 
hear  and  determine  the  same,  and  none  is  raised  in  this  court. 

We  conclude  that  the  trial  court  did  not  err  in  sustaining  a  general 
exception  to  the  petition  and  in  dissolving  the  injunction  and  dismissing 
the  cause  as  to  appellant. 

The  judgment  is  affirmed. 

Affirmed. 
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Florence  Helsley  et  al.  v.  J.  S.  Moss  et  al. 

Decided  October  24,  1908. 

1. — ^Appeal — ^BiU  of  Exception — Statement  of  Facts — Conflict — ^Practice. 

When  a  bill  of  exception  shows  that  certain  testimony  was  excluded,  and 
the  statement  of  factso  agreed  to  by  counsel  for  both  parties  and  approved 
by  the  trial  judge,  shows  that  it  was  admitted,  the  Appellate  Court  being  un- 
able to  say  which  is  correct  will  not  consider  an  assignment  of  error  based  upon 
the  alleged  exclusion  of  said  testimony. 

2. — ^Will — ^Undue  Influence — ^Mental  Incapacity — ^Insnlficient  Evidence. 

In  an  action  to  set  aside  a  will  on  the  ground  of  undue  influence  and  men- 
tal incapacity,  declarations  of  the  testatrix  concerning  the  disposition  of  her 
property,  considered,  and  held  properly  excluded  on  the  ground  that  they  did 
not  tend  to  prove  the  allegations  of  petition,  and  were  too  remote  in  point  of 
time.  To  show  undue  influence  in  the  execution  of  a  will  the  evidence  must 
be  direct  or  the  circumstances  showing  such  must  be  of  a  reasonably  satisfactory 
and  convincing  character. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  0.  L.  Lockett. 

Davis  &  Davis  and  Cleveland  &  Haynes,  for  appellants. 

Brown  £  Lomax,  Poindexter  &  Padelford,  Odell  &  Johnson  and  Ram- 
sey  &  Odell,  for  appellees. 

RAINEY,  Chief  Justice. — This  suit  was  brought  by  Florence  Hels- 
ley and  husband  against  J.  S.  Moss,  W.  H.  F.  Moss,  Mrs.  Fannie  Barnes, 
Mrs.  L.  B.  Taylor  and  husband,  A.  L.  Taylor,  Eula  Holdman  and  hus- 
band, James  Holdman,  and  Eoy  Hedges,  to  set  aside  the  last  will  and 
testament  of  Mrs.  L.  E.  W.  Moss,  on  the  ground  of  undue  influence  and 
mental  incapacity.  On  the  trial  the  court  instructed  a  verdict  for  de- 
fendants, and  plaintiffs  appealed  the  case  to  this  court. 

The  evidence  shows  that  when  Mrs.  L.  E.  W.  Moss  married  J.  S.  Moss, 
about  1865,  she  was  a  widow  Pearce,  and  had  two  children,  Florence 
Pearce  and  MoUie  Pearce.  The  latter  died,  leaving  two  children,  Eula 
and  Roy  Hedges.  Florence  Helsley,  nee  Pearce,  and  husband,  are  the 
plaintiffs  herein.  Mrs.  L.  E.  W.  Moss  had  three  children  by  Moss,  who 
survive  her,  to  wit :  W.  H.  F.  Moss,  Fannie  E.  Barnes  and  Mrs.  L.  B. 
Taylor.  Her  two  grandchildren,  Eula  and  Roy  Hedges,  also  survive  her. 
At  the  time  she  executed  her  will  she  was  of  sound  mind,  and  the  evi- 
dence fails  to  show  that  any  undue  influence  operated  upon  her  in  the 
execution  of  the  will. 

Appellants'  first  assignment  complains  of  the  court  in  excluding  the 
testimony  of  Mrs.  Helsley,  as  follows:  "She  proposed  to  prove  by  her 
own  evidence  that  about  1886  her  mother,  Mrs.  Moss,  was  sick,  and  that 
she  was  there,  and  that  J.  S.  Moss  brought  a  gentleman  in  the  room  that 
her  mother  was  in,  and  gave  him  a  seat  by  the  stove ;  and  after  he  had 
been  there  a  short  time  her  mother  opened  her  eyes  and  looked  at  the 
man,  and  asked  who  the  man  was,  and  that  J.  S.  Moss  answered  it  was 
Col.  Oatis,  and  told  her  mother  that  he,  J.  S.  Moss,  wanted  her  to  make 
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a  will  and  fiz  it  up,  and  her  mother  told  J.  S.  Moss  to  take  Col.  Oatis 
back  as  quick  as  he  had  brought  fiim  there.** 

The  bill  of  exceptions  shows  that  said  testimony  was  offered,  but  that 
the  court  excluded  and  refused  to  admit  it.  The  statement  of  facts  shows 
that  said  testimony  was  admitted.  The  statement  of  facts  is  agreed  to, 
and  signed  by  counsel  for  both  parties,  and  approved  by  the  trial  judge. 
This  being  the  condition  of  the  record,  we  are  unable  to  say  which  is  cor- 
rect, and  the  assignment  will  not  be  considered  by  this  court.  (Ramsey 
V,  Hurley,  72  Texas,  194;  Wiseman  v.  Baylor,  69  Texas,  63;  Scott  v. 
Childers,  24  Texas  Civ.  App.,  349.) 

Appellants*  second  complaint  is  that  the  court  erred  in  not  admitting 
the  testimony  of  Mrs.  Helsley,  to  the  effect  "that  her  brother,  Jackson 
Hill  Pearce,  died  a  few  days  before  their  father  died,  and  that  her 
brother's  death  was  unknown  to  her  father  at  his  death.**  The  will  of 
George  M.  Pearce,  the  first  husband  of  Mrs.  Moss,  bequeathed  his  inter- 
est in  certain  property  to  his  three  children,  but  one  of  the  children,  the 
boy,  died  before  George  M.  Pearce  did.  The  appellants  insist  that,  as  her 
mother  took  that  interest,  that  she  was  entitled  to  prove  the  facts  stated, 
as  she  was  entitled  to  an  interest  in  the  estate  that  had  been  willed  to  the 
boy.  We  do  not  think  the  evidence  pertinent  to  the  issue  raised  by  the 
pleadings.  The  suit  was  to  annul  Mrs.  Moss*  will  on  the  ground  of 
mental  incapacity  and  undue  influence.  The  testimony  did  not  bear  on 
that  issue.  Mrs.  Helsley  had  sued  for  her  part  of  the  property  that  had 
been  left  by  her  father,  which  she  had  received.  Pearce  died  in  1863, 
and  more  than  forty  years  had  elapsed  before  this  claim  was  asserted  by 
her. 

Appellants*  third  assignment  of  error  complains  of  the  court  in  refus- 
ing to  admit  the  testimony  of  Mrs.  Helsley,  to  the  effect  "that  her 
mother,  Mrs.  L.  E.  W.  Moss,  was  at  her  house  in  1900,  and  that  a  buggy 
came  in  at  plaintiff's  pasture  gate  and  witness  said  she  wondered  who 
that  was ;  that  she  had  never  seen  that  rig  go  through  there  before ;  and 
her  mother  said  she  guessed  it  was  somebody  that  the  Driskill  folks 
had  sent  for ;  that  the  Driskills  were  trying  to  get  Mr.  Driskill's  mother 
to  make  a  will,  and  that  they  were  ding-donging  the  life  out  of  her,  and 
said  it  was  not  right,  and  she  said  they  wanted  the  old  lady*s  property, 
and  that  she  did  not  think  it  was  right  to  do  that  way,  and  cut  MoUie 
Scroggins  out,  and,  if  she  was  Mollie,  and  they  did,  she  would  fight 
them  as  long  as  she  had  a  dollar.  And  a  few  minutes  after  this  conversa- 
tion her  mother  said:  *I  thought  something  of  making  a  will;  I  don't 
know  how  to  fix  it  up;*  that  she  had  thought  about  leaving  her  home 
place  to  Mr.  Moss  for  his  lifetime.  She  wanted  to  leave  him  plenty,  and 
she  thought  that  ought  to  be  enough  to  keep  him  up  as  long  as  he  lived. 
She  wanted  to  fix  it  so  her  children  should  have  what  she  had — that  she 
did  not  want  no  woman  to  come  there  and  enjoy  it.**  We  think  there 
was  no  error  in  this  action  of  the  court.  Mrs.  Moss*  will  was  executed  in 
1900.  There  was  no  evidence  of  mental  incapacity  on  her  part  to  make 
her  will  at  that  time,  nor  was  it  shown  that  the  will  was  made  under  un- 
due influence,  or  that  it  was  not  her  voluntary  act. 

Appellant's  fourth  assignment  is,  in  effect,  that  "Plaintiff  offered  to 
prove  by  Mrs.  Helsley,  while  she  was  on  the  stand,  and  after  it  had  been 
shown  that  her  father  was  dead,  and  had  left  considerable  property,  and 
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had  disposed  of  same  by  will,  giving  certain  property  to  his  wife  and  to 
his  children,  and  that  her  mother  had  married  one  J.  S.  Moss,  and  the 
witness  had  married,  that  she,  the  witness,  had  brought  suit  against  her 
mother  and  J.  S.  Moss  for  the  property  that  was  coming  to  her  from  her 
father's  estate,  and  that,  during  the  pendency  of  said  suit,  the  same  was 
compromised,  and  that,  leading  up  to  the  compromise,  that  her  mother 
came  to  her  and  told  her  if  she  would  compromise,  and  take  what  was 
left  in  the  will — that  is,  the  land — she  would  make  witness  the  same  as 
the  balance  of  her  children  at  her  death,  but  if  she  did  not  she  would  de- 
bar her;  and  that  witness  accepted  her  mother's  proposition,  and  the 
suit  was  settled  on  said  basis.  The  evidence  was  objected  to  because 
it  was  irrelevant,  and  did  not  tend  to  prove  any  issue  in  the  case,  etc., 
and  the  same  was  excluded/'  This  evidence  was  offered,  as  appellants 
claim,  to  show  the  state  of  Mrs.  Moss'  mind  at  that  time — 1884  or  1885 — 
and  the  obligation  of  Mrs.  Moss  morally  to  carry  out  her  promise  to  wit- 
ness. 

The  testimony  was  rightfully  excluded.  The  purported  compromise 
and  promise  were  made  fifteen  years  before  the  will  was  executed  and 
eighteen  years  before  Mrs.  Moss  died.  It  was  subject  to  the  objection 
of  being  too  remote.  Besides,  if  it  was  sufficient  upon  which  to  base  a 
right,  there  is  no  pleading  alleging  such  a  ground  as  a  cause  for  setting 
aside  the  will. 

It  was  not  error  to  exclude  the  statement  of  Mrs.  Moss,  made  during 
her  last  illness,  "that  she  felt  like  she  had  all  with  her  when  she  had 
Henry  and  the  witness."    It  tended  to  prove  no  issue  in  the  case. 

The  court  did  not  err  in  excluding  the  testimony  of  L.  0.  Bonham  and 
J.  Q.  Bonham,  to  the  effect  that  J.  S.  Moss  was  a  very  determined  man, 
and  when  he  undertook  anjrthing  he  did  not  let  up  until  he  accomplished 
it.  This  evidence  was  immaterial,  unless  there  was  some  evidence  tend- 
ing to  show  that  Moss  had  exercised  undue  influence  upon  Mrs.  Moss  in 
making  her  will. 

Appellant  offered  to  show  by  0.  L.  Bonham  that  he  had  heard  J.  S. 
Moss  say,  goon  after  he  went  on  the  Moss  place,  and  at  different  times 
and  places  during  the  entire  time  that  he  remained  on  said  place,  that 
Mrs.  Helsley  had  gotten  all  her  estate,  and  all  that  she  would  get ;  that 
she  had  received  her  part,  and  would  get  no  more;  and  also  offered  to 
prove  by  J.  Q.  Bonham  that,  in  1891,  he  was  at  J.  S.  Moss'  house,  and 
was  sitting  with  Moss  and  wife  on  their  front  gallery,  and  that  Mrs.  Moss 
stated  that  she  intended  for  all  of  her  property  that  she  had  left  at  her 
death  to  be  equally  divided  among  her  children,  and  that  Moss  objected 
to  it,  and  said  that  the  Pearce  heirs  would  not  get  any  more  if  he  could 
help  it.  The  matter  was  discussed  between  Moss  and  wife — could  not  tell 
how  long — might  have  lasted  half  an  hour;  Moss  kinder  got  mad,  like 
he  generally  did  in  conversation,  and  left. 

This  testimony,  on  objection,  was  not  admitted,  and  exceptions  re- 
served. 0.  L.  Bonham  had  lived  on  the  Moss  place  about  sixteen  years, 
leaving  there  about  five  years  before  the  trial.  The  conversation  heard 
by  J.  Q.  Bonham  was  in  1891,  nine  years  before  the  will  was  made.  This 
evidence  we  think  too  remote  to  be  admissible  on  the  question  of  undue 
influence.  (McElroy  v.  Phink,  97  Texas,  147;  Johnson  v.  Brown,  61 
Texas,  65-79.) 
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The  evidence  as  to  both  Bonhams  as  to  the  declaratioBS  of  J.  S.  Moss 
was  inadmissible.  Moss  at  the  time  of  trial  was  dead,  therefore  not  a 
party  to  the  suit.  There  was  no  collusion  shown  to  have  existed  between 
him  and  the  other  legatees  to  use  any  influence  whatever  upon  Mrs.  Moss 
as  to  how  she  should  make  her  will.  The  testimony,  therefore,  as  to  the 
other  legatees,  was  not  admissible  to  affect  their  interest.  This  applies 
also  to  appellants'  tenth  assignment  of  error,  and  said  assignment  is 
overruled.     (Seibert  v.  Hatcher,  102  S.  W.,  962.) 

The  evidence  of  Mrs.  Driskill,  offered  to  show  that  Mrs.  Moss  said  that, 
if  she  ever  made  a  will,  that  each  of  her  children  should  share  alike — 
that  she  would  never  leave  out  one  of  her  children — was  properly  ex- 
cluded. 

The  appellant  complains  of  the  action  of  the  court  in  instructing  a 
verdict.  We  do  not  think  the  court  erred  in  this  respect.  The  evidence 
admitted  by  the  court  utterly  failed  to  show  that  Mrs.  Moss,  at  the  time, 
was  mentally  incapacitated  to  execute  a  will,  or  that  undue  influence  was, 
exercised  upon  her  in  the  execution  thereof.  We  also  think  that  if  the 
testimony  excluded  had  been  admitted  and  considered,  it,  with  the  testi- 
mony adduced,  was  insufficient  to  have  set  aside  the  will.  Therefore  no 
harm  resulted  by  the  exclusion  of  the  evidence  complained  of.  There  is 
no  direct  evidence  of  any  fact  that  Mrs,  Moss  was  unduly  influenced  to 
make  her  will  as  she  did.  To  show  undue  influence,  the  evidence  must  be 
direct,  or  the  circumstances  showing  such  ^^must  be  of  a  reasonably  satis- 
factory and  convincing  character.^'    1  Underbill  on  Wills,  section  132. 

Evidently  Moss  and  the  other  legatees  desired  that  the  will  be  made 
as  it  was,  but  that  Mrs.  Moss  did  not  exercise  her  own  volition  of  mind 
in  its  execution  the  evidence  fails  to  show.  She  lived  three  years  after 
its  execution,  and  there  is  nothing  to  show  that  she  desired  to  revoke  it. 

If  it  could  be  said  that  appellant  did  not  receive  as  much  through 
the  will  as  she  thought  she  should,  it  raises  no  presumption  of  undue  in- 
fluence. (Id.,  135.)  The  will  purported  to  dispose  of  property  owned 
by  Mrs.  Moss.  The  legatees,  besides  J.  S.  Moss,  were  the  children  and 
grandchildren  of  Mrs.  Moss,  and  she  probably  considered  that  the  dispo- 
sition of  the  property  made  by  her  would  make  the  legatees  equal  m 
amount  to  that  possessed  by  appellant,  and  this  of  her  own  volition. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  is  af> 
firmed. 

Affirmed. 

Writ  of  error  refused. 


B.  M.  Ellabd  v.  B.  M.  Cox  et  al. 

Decided  October  24«  1008. 

1. — School  Land — ^Authority  of  Commissioners'  Conrt — Sale— Option. 

The  power  of  a  county  to  sell  or  lease  its  school  land  includes  by  implication 
the  power  to  give  its  lessee  an  option  or  preference  right  to  purchase  the  land, 
especially  where  the  option  is  granted  as  an  incident  to  and  in  furtherance 
of  the  lease.  This  is  evidenced  by  the  provisions  of  the  Constitution,  the  deci- 
sions of  the  courts,  and  the  laws  giving  a  like  privilege  to  lessees  of  State 
school  land. 
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-Estoppel. 

Plaintiffs  held  a  lease  upon  county  school  land  with  a  preference  right  to 
purchase  should  the  county  offer  the  same  for  sale;  the  county  did  offer 
the  land  for  sale  and  the  plaintiffs,  together  with  several  other  parties,  became 
the  joint  purchasers,  plaintiffs  waiving  their  preferred  right  to  buy  for  the 
benefit  of  their  copurchasers,  but  stipulating  thai  in  the  event  any  one  of  said 
copurchasers  should  fail  to  take  the  part  allotted  to  him,  plaintiffs  should 
liave  the  right  to  pay  for  and  take  such  part;  one  of  said  copurchasers  failed 
to  consummate  the  purchase  of  his  part  and  attempted  to  transfer  his  right 
to  his  copurchasers.  Held,  the  stipulation  and  reservation  to  plaintiffs  of  the 
preferred  right  to  buy  the  interest  of  the  defaulting  purchaser,  was  valid,  and 
the  other  copurchasers  were  not  in  a  x>osition  to  repudiate  the  same. 

S. — Same — ^Agreement  to  Buy — Competition. 

Where  a  county,  by  its  properly  constituted  authority,  offers  to  sell  its  school 
land  and  voluntarily  fixes  a  price  on  the  same,  the  fact  that  several  prospective 
purchasers  combine  and  buy  the  land  jointly  at  the  price  and  upon  the  terms 
demanded  by  the  county,  would  not  render  the  agreement  between  the  pur- 
chasers as  to  the  joint  purchase  and  the  division  of  the  land  among  them- 
selves, void  as  tentung  to  prevent  competition,  in  the  absence  of  evidence  that 
the  land  did  not  sell  for  its  value  or  that  the  sale  was  unfairly  made. 

4.— Same-— Parties. 

Where  a  county  sells  its  school  land  to  several  parties  as  cotenants,  taking 
their  joint  note  for  the  purchase  money  and  a  lien  upon  the  entire  tract  to 
secure  the  same,  the  counter  is  not  a  proper  party  in  a  suit  between  the  pur- 
chasers as  to  their  respective  rights. 

Appeal  from  the  District  Court  of  Hale  County.  Tried  below  before 
Hon.  L.  S.  Kinder. 

Randolph  &  Penry  and  Stephens  &  Miller,  for  appellant. — Express 
trust  by  parol  good  in  Texas :  James  v.  Fulcord,  5  Texas,  512 ;  65  Am. 
B.,  743,  and  notes;  Allen  v.  Allen,  105  S.  W.,  53;  107  S.  W.,  528  (agree- 
ment contemporaneous  in  case  at  bar). 

Especially  contracts  to  acquire  land:  Bamett  v.  Vincent,  69  Texas, 
686 ;  Watkins  v.  Gilkeson,  10  Texas,  340 ;  Thompson  v.  Ikard,  81  Texas, 
286. 

Also  parol  partition :    Stuart  v.  Baker,  17  Texas,  420. 

Parol  agreement  of  two  or  more  to  purchase  jointly,  and  divide  land, 
between  them  enf orcible,  one  promise  being  consideration  for  the  other : 
James  v.  Fulcord,  5  Texas,  512,  and  cases  cited  in  Texas  Notes,  vol.  1, 
pages  202  and  203. 

Pation  &  Schwartz,  Denman,  Franklin  £  McOown,  J.  A.  Kibler  and 
0.  A,  McCracken,  for  appellees. — The  court  does  not  find  that  there  was 
any  agreement  between  the  parties  that  EUard  and  Lewis  should  have 
the  right  to  any  land  that  any  of  the  purchasers  might  fail  to  pay  for. 
On  the  contrary,  the  court  does  no  more  than  find  that  Ellard  and  Lewis 
indicated  their  willingness  to  take  from  the  county  anv  of  the  land  whicli 
any  of  the  proposed  purchasers  did  not  take.  This  willingness  or  agree- 
ment on  the  part  of  Ellard  and  Lewis  is  found  by  the  court  to  have  been 
expressed  in  a  conference  before  the  parties  announced  to  the  Commis- 
sioners Court  that  they  would  purchase  the  land  on  the  terms  upon  which 
the  county  was  willing  to  sell.  After  such  conference  the  parties,  includ- 
ing Cox,  went  before  the  Commispioners  Court,  accepted  the  county's  of- 
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fer  to  sell,  executed  the  purchase-money  note  to  the  county,  accepted  the 
county's  deed  to  the  land,  executed  and  delivered  deed  of  trust  to  se- 
cure the  purchase-money  note,  paid  the  two  years'  interest  in  advance 
required  by  the  county,  Cox  issuing  his  check  therefor,  which  was  ac- 
cepted by  the  county,  and  the  purchase  from  the  county  was  thus  con- 
summated as  to  all  the  parties.  Cox  could  not  have  defeated  the  county 
in  the  collection  of  the  amount  covered  by  his  check,  nor  in  the  enforce- 
ment of  the  payment  of  the  note,  nor  in  a  foreclosure  of  the  deed  of  trust 
in  the  event  of  any  default  in  the  payment  of  the  note.  It  necessarily  and 
logically  follows,  therefore,  that  if  Ellard  and  Lewis  were  given  the  right 
to  acquire  the  4,000  acres  in  the  event  that  Cox  did  not  purchase  same, 
this  condition  never  arose,  for  Cox  did  in  fact  purchase  same.  Having 
become  a  purchaser,  Cox  had  the  right  to  dispose  of  his^  interest  as  he 
saw  proper,  and  this  interest  passed  to  Green  and  Welhausen  and  Dil- 
worth  under  the  purchase  from  Cox.  Allen  v.  Allen,  107  S.  W.,  528; 
Powers  v.  Elinor,  87  Texas,  85;  Glover  v.  Thomas,  75  Texas,  507. 

As  the  purchase  by  Cox  from  the  county  was  complete,  and  title  vested 
in  liim  by  a  deed  from  the  county,  no  parol  agreement  between  him  and 
Ellard  and  Lewis  that  he  would  convey  such  interest  to  Ellard  and 
Lewis  is  enforcible,  it  being  violative  of  the  statute  of  frauds.  Allen  v. 
Allen,  supra;  Dial  v.  Grain,  10  Texas,  443 ;  Van  Hook  v.  Simmons,  25 
Texas,  323 ;  Thomas  v.  Groesbeck,  40  Texas,  530. 

If  Ellard  and  Lewis  ever  had  any  binding  option  with  the  county  for 
the  purchase  of  Wilson  County  school  lands,  this  option  was  necessarily 
surrendered  when  the  purchase  was  made  from  the  county  and  the  instru- 
ments evidencing  such  purchase  executed  and  delivered.  In  fact,  the 
acceptance  of  the  county's  offer  to  sell  by  all  the  parties,  Ellard  and  Cox 
included,  necessarily  waived  any  option  they  might  have  had  and  con- 
verted same  into  a  purchase.  The  consideration  expressed  in  the  deed 
of  conveyance  is  a  moneyed  one,  and  if  there  was  an  additional  considera- 
tion consisting  of  an  agreed  right  in  Ellard  and  Lewis  to  acquire  the 
interest  of  any  of  their  co-purchasers  in  the  land,  such  additional  con- 
sideration would  be  a  contractual  one,  and  its  proof  by  parol  would  vary 
and  contradict  the  terms  of  the  written  instrument,  and  such  proof  was 
not  admissible  over  the  objections  of  the  defendants  made  thereto,  nor, 
if  admitted,  could  it  be  made  the  foundation  of  any  enforcible  right  in 
Ellard  and  Lewis.  Coverdill  v.  Seymour,  94  Texas,  8 ;  Belcher  v.  Mul- 
hall,  57  Texas,  17;  Wooters  v.  International  &  G.  K.  Ry.,  54  Texas,  299; 
East  Line  &  R.  R.  Rv.  v.  Garrett,  52  Texas,  133;  Bedwell  v.  Thompson, 
25  Texas  Sup.,  246;  Adams  v.  Hicks,  41  Texas,  243;  Weaver  v.  City  of 
Gainesville,  21  S.  W.,  317;  Jackson  v.  St.  Paul  &  K.  C.  Ry.  Co.,  54  Mo. 
App.,  636;  Purinton  v.  Northern  Illinois  Ry.,  46  111.,  279;  Brintnall 
V.  Briggs,  87  Iowa,  538;  6  Am.  &  Eng.  Ency.  Law,  775. 

If  Ellard  and  Lewis  had  any  enforcible  option  with  the  county  for  the 
purchase  of  its  school  lands,  such  option  covered  only  a  purchase  of  the 
whole  of  the  lands,  "^nd  not  any  part  of  same,  and  when  Ellard  and  Lewis 
surrendered  the  option  as  to  a  part  of  tlie  land  the  entire  option  contract 
was  necessarily  abrogated,  and  no  right  remained  in  Ellard  and  Ijewis 
to  acquire  from  the  county  any  part  of  the  school  lands.  James  v. 
Darby,  100  Fed.,  228. 

The  county  of  Wilson  could  only  act  through  its  constituted  authori- 
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ties,  and  in  order  for  them  to  bind  the  county  their  acts  must  have  been 
official  in  their  character  and  officially  done  in  the  manner  required  by 
la\r.  No  parol  agreements,  understandings  or  conversations  had  with 
any  of  the  officers  of  the  county  or  between  the  purchasers  could  in  any 
way  bind  the  county.  The  action  of  the  County  Court,  as  shown  in  the 
written  resolutions  and  the  written  instruments  executed  thereunder,  can 
only  be  looked  to  for  the  purpose  of  determining  the  transaction  under 
consideration.  These  instruments  show  a  sale  to  Cox  and  others,  the 
execution  of  the  deed  evidencing  said  sale,  the  acceptance  of  the  purchase 
money  paid,  the  acceptance  of  the  note  executed  by  the  purchasers,  and 
the  deed  of  trust  executed  by  them,  and  that  all  of  this  was  done  with  the 
knowledge  and  consent  of  Ellard  and  Lewis,  and  establishes  a  complete 
and  unconditional  conveyance  to  Cox  and  others.  Fayette  County  v. 
Krause,  73  S.  W.,  51;  Bryan  City  v.  Page,  51  Texas,  534;  Brown  v. 
Reese,  67  Texas,  318 ;  Wagner  v.  Porter,  56  S.  W.,  560. 

Under  the  Constitution,  the  county  commissioners  of  the  several  coun- ' 
ties  of  the  State  are  limited,  in  their  powers  over  the  county  school  land, 
to  the  power  to  sell  and  the  power  to  lease.  The  power  to  sell  land  or 
lease  land  does  not  include  the  power  to  grant  an  option  to  purchase. 
Constitution  of  Texas,  art.  7,  sec.  6;  PuUiam  v.  Runnels  County,  79 
Texas,  369  (approved  in  Dallas  County  v^  Club  Land  &  Cattle  Co., 
95  Texas,  206-7) ;  W.  B.  Trogden  v.  R.  J.  Williams,  56  S.  E.,  865;  10  L. 
B.  A.,  867  (new  ed.),  and  note  citing  Ives  v.  Davenport,  3  Hill,  373,  and 
Field  V.  Small,  17  Colo.,  386. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  deny- 
ing appellant's  right  to  an  undivided  interest  of  four  thousand  acres  in 
the  four  leagues  of  school  land  originally  owned  by  Wilson  Countv  and 
gold  in  May,  1906,  to  R.  M.  Ellard,  W.  B.  Lewis,  R.  M.  Cox,  William 
Green,  Philip  Welhausen,  R.  S.  Dilworth,  S:  V.  Houston  and  J.  C. 
Houston  jointly.  As  originally  awarded  by  agreement  among  the  pur- 
chasers, hereinafter  noticed  more  fully,  Ellard  and  Lewis  were  to  take 
seven  thousand,  eight  hundred  and  fifty-six  acres;  R.  M.  Cox,  four 
thousand  acres;  William  Green,  two  thousand  acres;  Philip  Welhausen, 
R.  S.  Dilworth,  S.  V.  Houston  and  J.  C.  Houston,  nine  hundred  and 
sixty-four  acres  each.  Appellant  Ellard  is,  by  subsequent  purchase,  the 
undisputed  owner  of  the  interest  of  his  partner  Lewis,  and  the  suit  was 
instituted  by  him  against  all  of  the  other  parties  named.  R.  M.  Cox  and 
S.  V.  and  J.  C.  Houston,  however,  disclaimed,  the  contest  narrowing  it- 
self to  the  appellant  on  the  one  hand  and  the  appellees  William  Green, 
Philip  Welhausen  and  R.  S.  Dilworth,  who  claimed  the  interest  of  the 
disclaiming  defendants  by  purchase  on  the  other.  The  real  contest  is 
over  the  undivided  interest  of  four  thousand  acres  owned  by  R.  M.  Cox, 
appellant  claiming  the  same  by  virtue  of  the  terms  of  the  agreement 
mentioned,  and  appellees  claiming  it  under  a  transfer  from  Cox. 

The  case  was  tried  before  the  court  without  a  jury,  and  rests  on  find- 
ings of  fact  that  are  not  questioned,  substantially  the  only  question  be- 
fore us  being  whether  the  facts  found  support  the  court's  conclusions  of 
law  and  judgment  denying  appellant  the  relief  he  sought. 

The  findings  of  fact  are  lengthy,  and  we  will  not  undertake  to  set 
them  out  in  full.    They  are  adopted,  however,  in  their  entirety,  and  we 
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will  here  attempt  to  give  such  brief  summary  and  parts  thereof  as  will, 
we  think,  be  sufficient  to  illustrate  the  conclusion  to  which  we  have  come. 

In  January,  1905,  Wilson  County  gave  an  absolute  lease  of  the  four 
leagues  of  land  mentioned  to  M.  G.  Abernathy  for  five  years,  from. Janu- 
ary 1,  1905,  giving  the  said  Abernathy  the  preference  right  at  the  end 
of  his  lease  to  buy  the  land  "at  the  highest  bona  fide  bid  or  offer  made  by 
any  responsible  party,  which  is  acceptable  to  said  county,  within  sixty 
days  after  receiving  a  notice  of  such  offer ;"  appellants  Ellard  and  \V.  B. 
Lewis  became  the  purchasers  of  the  Abernathy  lease  and  option,  it  being 
stipulated,  however,  that  Wilson  County  should  agree  thereto.  On  Feb- 
ruary 14,  1906,  Wilson  County  assented  to  the  assignment  of  the  Aber- 
nathy lease,  and  through  its  Commissioners  Court  authorized  the  follow- 
ing contract,  which  was  entered  in  the  minutes  of  ti.e  court : 

"This  agreement  and  contract  made  and  entered  into  this,  the  14th 
day  of  January,  1906,  by  Wilson  County,  through  the  Commissioners^ 
Court,  and  W.  B.  Lewis  and  Keuben  M.  Ellard,  whereby  it  is  agreed  and 
understood  that  the  contract  made  and  entered  into  by  and  between  M. 
6.  Abernathy,  of  Lubbock,  Texas,  and  Wilson  County,  Texas,  through  its 
Commissioners  Court  on  the  first  day  of  January,  1905,  is  this  day  as- 
signed and  transferred  to  W.  B.  Lewis  and  Keuben  M.  Ellard,  each 
party  to  said  contract  assuming  the  obligation  imposed  by  the  same. 

"It  is  hereby  specially  agreed  that,  should  the  said  Wilson  County  pro- 
cure a  purchaser  for  the  lands  described  in  said  contract,  at  a  price  and 
on  terms  satisfactory  to  the  said  county,  then  the  said  Ellard  and  Lewis 
are  either  to  accept  said  land  and  themselves  comply  with  the  conditions 
of  said  sale  without  costs  to  said  county  for  improvements  that  are  now 
on  said  land,  or  that  may  hereafter  be  placed  on  same.  And  should  said 
Lewis  and  Ellard  not  be  willing  to  pay  the  price  offered  said  county  for 
said  land,  which  said  offer  shall  be  a  bona  fide  offer  and  made  by  a  re- 
sponsible person  or  persons,  then  in  that  event  the  said  Lewis  and  El- 
lard are  to  have  $3,500  for  the  improvements  that  may  be  then  on  said 
land,  providing  said  sale  is  made  within  twelve  months  from  the  date 
of  this  contract.  Should  the  said  sale  be  made  two  years  from  said  date, 
then  the  said  Lewis  and  Ellard  are  to  have  $2,500  for  said  improvements ; 
aud  should  said  sale  be  made  after  three  years  from  the  date  of  this  con- 
tract, then  the  said  Lewis  and  Ellard  are  to  have  $1,500  for  said  im- 
provements, and  shall  surrender  the  possession  of  said  land  within  ninety 
days  from  the  time  that  the  said  offer  by  said  county  to  sell  is  by  said 
Ellard  and  Lewis  rejected.  Said  Lewis  and  Ellard  are  to  handle,  and 
have  handled,  said  improvements  and  the  entire  premises  to  suit  their 
own  convenience  during  the  life  of  said  lease,  except  outside  fences, 
which  belong  to  the  said  county  and  shall  not  be  molested. 

"The  said  Lewis  and  Ellard  are  to  have  and  retain  the  option  to  re- 
lease and  purchase  said  lands  according  to  the  terms  of  said  lease  con- 
tract between  Wilson  County  and  the  said  M.  G.  x\bernathy,  with  the  ex- 
ception above  set  out,  which  said  lease  contract  is  hereby  referred  to  and 
made  a  part  of  this  contract/^ 

We  here  quote  the  following  from  the  court^s  findings :  "Thereafter, 
to  wit,  on  May  17,  1906,  at  the  May  term,  1906,  of  the  Commissioners 
Court  of  Wilson  County,  the  said  court  offered  said  land  for  sale,  and 
B.  M.  Cox  bid  $5  per  acre  for  said  land,  which  said  sum  was  fixed  by  said 
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court  at  said  term  as  the  price  for  wliieh  said  land  would  be  sold.  The 
plaintiff,  B.  M.  EUard,  and  his  associate,  W.  B.  Lewis,  were  present,  and 
claimed  their  right  to  purchase  said  land  under  their  option  and  lease 
contract.  The  defendant.  Green,  representing  himself  and  Pliilip  Wel- 
hausen,  was  also  present,  and  the  defendant  Dilworth  and  others,  all  at- 
tempting to  purchase  said  land.  Thereupon  the  plaintiff  EUard,  and 
his  associate  W.  B.  Lewis,  B.  M.  Cox,  Wm.  Green,  Philip  Welhausen,  B. 
S.  Dilworth,  and  S.  V.  and  J.  C.  Houston,  all  being  present  before  said 
court  on  said  May  17,  1906,  and,  after  making  various  and  different 
propositions  and  bids  for  said  lands,  retired  from  the  courtroom,  and 
in  a  consultation  agreed  among  themselves  that,  in  consideration  of  El- 
lard  and  Lewis  releasing  their  option  contract  on  said  land,  and  removing 
all  obstacles  to  the  sale  thereof  by  the  county,  to  1)uy  said  land  from  the 
county  at  said  price  of  $5  per  acre,  at  which  it  was  offered  by  the  county, 
and  it  was  further  agreed  that  each  would  take  the  number  of  acres  as 
follows :  E.  M.  Cox,  4,000  acres ;  Wm.  Green,  2,000 ;  Philip  Welhausen, 
R.  S.  Dilworth,  S.  V.  .Houston,  J.  C.  Houston,  each  964  acres,  and  B.  M. 
Ellard  and  W.  B.  Lewis  together,  7,856  acres,  being  all  of  the  four 
leagues  of  said  Wilson  County  school  land,  and  each  of  the  parties 
agreed  to  pay  Ellard  and  Lewis  the  sum  of  22.2  cents  per  acre  for  the 
amount  of  the  land  each  was  to  receive  above  the  amount  they  were  to 
pay  the  county.  This  amount  was  paid — that  is,  was  to  be  paid — Ellard 
and  Lewis  for  their  improvements  and  other  expenses  incurred  by  them 
on  said  land. 

"I  further  find  that  said  parties  then,  after  making  said  agreement, 
went  before  said  court  and  stated  to  the  court  that  they  would  buy  said 
land  at  the  price  of  $5  per  acre,  and  further  stated  to  the  court  that  each 
would  take  the  amount  of  land  as  set  out  in  the  last  finding  above,  and 
that  the  county  of  Wilson  upon  said  17th  day  of  May  by  its  county  judge 
deeded  said  land  to  said  parties  without  specifying  in  said  deed  the  in- 
terest each  party  was  to  receive.  That  said  land  was  sold  to  said  parties 
at  $5  per  acre,  and,  according  to  the  terms  of  payment,  the  note  was  to 
run  forty  years  and  bear  five  percent. 

**!  further  find  that  under  this  agreement  Cox  was  to  pay  Ellard  and 
Lewis  the  sum  of  $888,  which  was  at  the  rate  of  22  cents  per  acre  on  the 
four  thousand  acres  by  him  purchased,  and  that  this  contract  was  in 
parol. 

^  further  find  that  the  parties  in  said  conference  on  the  said  17th  day 
of  May,  prior  to  accepting  the  county's  offer  to  sell  said  land,  agreed  that 
if  any  of  the  purchasers  did  not  comply  with  his  contract  and  take  his 
part  of  said  land,  that  Ellard  and  Lewis  would  take  the  amount  of  land 
which  said  purchaser  failed  to  take  and  assume  the  indebtedness  to  the 
county,  and  that  this  contract  was  also  in  parol. 

'*I  further  find  that  on  May  17,  1906,  said  county  accepted  said  bid 
of  said  purchasers,  and,  by  its  county  judge,  in  pursuance  of  the  order 
entered  upon  said  day,  signed  and  acknowledged  a  deed  to  said  land,  and 
that  on  said  17th  day  of  May  the  said  Cox  signed  the  note  to  the  county 
for  the  said  land,  and  also  at  the  same  time  executed  the  deed  of  trust  to 
said  Wilson  County  to  secure  the  payment  of  said  note.  That  on  said 
VoL  LIL  Civil— 6. 
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day  the  said  Cox  left  and  was  not  present  at  any  further  negotiations  of 
said  trade. 

"I  further  find  that  on^  said  May  17,  1906,  and  prior  to  his  leaving 
the  county  seat  and  returning  home,  the  said  Cox  left  with  Wilson 
County  his  cheek  for  $2,000  on  the  First  National  Bank  of  Waco,  Texas, 
as  payment  of  the  sum  required  to  be  paid  by  him  to  the  said  county 
upon  the  purchase  of  said  land.'^ 

The  other  parties  to  the  purchase  also  signed  the  purchase-money  note 
and  deed  of  trust  to  Wilson  County,  and  made  the  several  cash  payments 
specified  in  the  agreement  among  the  purchasers,  EUard  and  Lewis  about 
the  same  time  filing  with  the  clerk  a  formal  waiver  and  release  of  their 
option,  specifying,  however,  that  it  was  not  to  become  binding  upon 
them  "until  B.  M.  Cox  pays  to  us  $888,  the  amount  due  us  by  him  for 
improvements  on  said  land.^'  The  release  authorized  the  county  to  re- 
ceive the  amount  claimed  by  Ellard  and  Lewis  for  improvements,  and 
further  provided  that  "when  said  papers  have  been  so  signed  and  said 
$888  so  paid  in,  then  all  papers  are  delivered  to  you  and  the  trade  con- 
summated. Should  any  of  the  parties  above  referred  to  fail  to  comply 
with  the  requirements  above  set  out,  then  we  accept  his  or  their  part  un- 
der said  option  contract,  and  will  comply  with  the  terms  of  said  sale  in 
our  own  names  and  for  ourselves,  upon  notice  to  us  of  that  fact.^'  The 
court  further  finds  that  B.  M.  Cox  failed  to  pay  Ellard  and  Lewis  the 
said  sum  of  $888,  and  on  May  21,  1906,  stopped  payment  of  the  check 
for  two  thousand  dollars,  which  he  had  given  Wilson  County  for  the  first 
payment  of  the  land,  and  that  on  the  29th  day  of  June,  1906,  Ellard  and 
Lewis  made  a  legal  tender  to  the  Commissioners  Court  of  Wilson  County 
of  the  sum  of  two  thousand  dollars  for  the  said  Cox's  interest  in  said 
land,  but  the  Commissioners  Court  refused  to  convey  the  same  to  them. 
Thereafter,  June  30,  1906,  William  Green,  B.  S.  Dilworth  and  Philip 
Welhausen  procured  from  B.  M.  Cox  a  quitclaim  deed  to  said  four  thou- 
sand acres,  and  in  September,  1906,  the  Commissioners  Court  of  Wil- 
son County  released  B.  M.  Cox  from  any  obligation  to  the  county  aris- 
ing from  said  purchase,  and  accepted  Green,  Dilworth  and  Welhausen  as 
the  purchasers  of  said  four  thousand  acres  of  land.  July  3,  1906,  Wil- 
liam Green  paid  to  the  county  judge  of  Wilson  County,  Texas,  the  two 
thousand  dollars  that  Cox  failed  to  pay,  and  also  $888  to  satisfy  the 
claim  of  Ellard  and  Lewis  for  improvements,  but  which  Ellard  and 
Lewis  refused  to  accept. 

Opinion. — ^We  think  the  court  erred  in  his  conclusions  of  law  and  in 
the  judgment  rendered.  The  court^s  findings  as  a  whole  can  mean  but 
one  thing,  it  seems  to  us,  and  that  is  that  the  parties  named  made  an 
agreement,  good  in  law,  for  the  joint  acquisition  of  land,  in  which  it  was 
specifically  stipulated  as  a  condition  of  the  waiver  of  an  existing  option 
in  Ellard  and  Lewis  that,  in  event  any  one  of  the  proposed  purchasers 
failed  to  take  the  portion  he  had  agreed  to  take,  the  option  as  against 
such  failing  party  and  all  others  entering  into  the  agreement  was  to  re- 
main in  operation,  and  Ellard  and  Lewis  were  to  have  the  right  to  ful- 
fill the  undertakings  of  such  defaulting  party  and  to  take  the  part  of  the 
land  allotted  to  him  in  the  agreement. 

Appellees  insist  that  the  option  was  of  no  force,  for  that  Wilson  County 
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was  without  authority  to  give  it  In  view,  however,  of  the  policy  of  the 
State,  as  manifested  in  the  Constitution  and  decisions,  giving  the  actual 
settler  on  county  school  lands  an  option  or  preference  right  to  purchase 
(see  article  7,  section  6,  State  Constitution,  and  Baker  v.  Dunning,  77 
Texas,  28),  and  in  the  laws  giving  a  like  privilege  to  lessees  of  State 
school  lands  (Eevised  Statutes^  article  4218w),  at  least  a  majority  of  us 
are  inclined  to  hold  that  the  conceded  power  of  a  county  to  sell  or  lease 
includes  by  implication  the  power  to  give  its  lessees  an  option  or  prefer- 
ence right  to  purchase  where,  as  here,  the  option  is  granted  as  a  mere 
incident  to  and  in  furtherance  of  the  lease.  But,  however  this  may  be, 
we  are  all  agreed  that  appellees  are  in  no  position  to  question  the  valid- 
ity of  the  EUard  and  Lewis  option.  It  was,  at  the  time  of  the  purchase, 
in  question,  vigorously  asserted  by  EUard  and  Lewis,  was  not  repudiated 
by  Wilson  County,  and  was  recognized  by  appellees  as  an  obstacle  to 
their  purchase.  In  settlement  of  the  controversy  EUard  and  Ijewis  waived 
in  part  for  appellees*  benefit  the  privilege  that  had  been  acquired  by  them. 
The  waiver,  however,  was,  as  in  effect  found  by  the  court,  upon  the  spe- 
cific agreement  of  appeUees  that,  in  event  Cox  failed  to  take  the  part 
allotted  to  him,  then  EUard  and  Lewis,  and  not  appellees,  should  have 
the  right  to  take  it.  Under  such  circumstances  we  know  of  no  rule  of 
law  or  morals  that  will  support  appeUees  in  the  breach  of  their  own  agree- 
ment, and  give  reward  therefor. 

It  is  suggested  in  appellees'  brief  that  the  agreement  was  void  under 
well-settled  line  of  authorities  as  tending  to  prevent  competition  among 
bidders.  But  nothing  in  the  terms  of  the  agreement  appears  to  be  in- 
trinsicaUy  unfair.  Appellees'  pleadings  only  remotely  and  inferentially, 
if  at  all,  attack  the  agreement  on  this  ground,  though  it  is  fully  declared 
upon  in  appellant's  petition.  Nor  does  the  court  make  any  such  finding. 
Moreover,  it  appears  from  the  facts  found  that  Wilson  County  volun- 
tarily fixed  the  price  at  which  the  land  was  sold,  and  there  is  not  a  sug- 
gestion that  the  land  was  of  greater  value  or  the  sale  unfairly  made.  We 
therefore  have  not  searched  the  statement  of  facts  to  see  if  evidence  may 
be  found  that  in  some  phase  would  tend  to  support  the  theory  suggested. 

Appellees  further  insist  that  Cox,  in  fact,  did  take  his  allotment,  and 
that  his  default  is  not  within  the  agreement.  But  we  are  unable  to  ac- 
cept this  view  of  the  transaction.  Its  spirit  was  not  complied  with  on 
Cox's  part.  He  but  partially  performed  the  necessary  preliminary  steps 
to  fuU  acquisition  of  right.  He  did  not  pay  the  $2,000  cash  payment  to 
the  county,  as  agreed  upon,  nor  EUard  and  Lewis  for  their  improvements. 
These  were  necessary  conditions  precedent  required  by  the  county  in  its 
sale,  and  upon  Cox's  default  the  county  would  have  been  weU  within  its 
legal  rights  to  at  once  decline  to  further  consider  Cox  as  having  any  in- 
terest in  the  matter.  Moreover,  Cox  and  appellees,  if  not  Wilson  County, 
could,  by  virtue  of  said  agreement,  have  demanded  that  EUard  and  Lewis 
take  Cox's  allotment  and  pay  therefor.  The  mere  fact  that,  in  a  certain 
technical  sense,  it  may  be  said  that  a  legal  title  passed  to  Cox  by  the 
county's  deed  can  not,  we  think,  alter  the  case.  The  deed  does  not  in- 
vest tiie  title  to  any  specified  number  of  acres  in  any  particularly  named 
individual,  but  invests  it  jointly  in  all.  By  the  deed  the  title  to  the  four 
thousand  acres  in  controversy  was  vested  in  EUard  as  well  as  in  Cox. 
Cox's  interest,  if  more  or  less  than  that  of  a  mere  joint  owner  of  the 
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whole,  is  necessarily  dependent  on  agreement,  and  on  the  amount  of 
money  paid  hy  him  in  the  acquisition.  This  apparent  title  in  Cox,  there- 
fore, was  but  a  bare  fiction,  or,  at  all  events,  was  held  by  Cox,  after  his 
default,  in  trust  for  those  beneficially  interested.  We  do  not  think  Cox 
took  the  land  in  the  sense  of  the  agreement,  nor  do  we  think  the  fact 
that  the  county  took  no  action  (it  the  time,  and  subsequently  accepted  the 
money  from  appellees,  and  recognized  them  as  the  owners  under  the  Cox 
quitclaim  deed,  of  controlling  effect.  The  county  had  expressly  declined 
to  convey  in  severalty.  Its  rights  were  fixed  and  limited  by  the  deed 
jointly  made  to  all,  and  by  the  note  and  trust  deed  all  were  required  to 
jointly  sign.  Without  resort  to  the  agreement  among  the  purchasers  the 
county  had  no  purely  separate,  individual  demand  against  Cox^  and  no 
such  title  or  right  remained  in  the  county  as  would  enable  it  to  divest  a 
right  that,  by  agreement  among  the  purchasers,  had  been  reserved  in  El- 
lard  and  Lewis,  and  confer  it  upon  appellees.  Its  only  interest  or  right 
was  to  enforce  payment  of  the  purchase  money  against  all  in  any  one  or 
more  of  the  ways  the  law  provides,  and  neither  the  county  nor  appellees 
could  in  the  indirect  way  attempted  violate  the  agreement  among  the 
purchasers  and  confer  a  privilege  upon  appellees  originally  given  to  El- 
lard  and  Lewis. 

By  cross  assignments  appellees  also  insist  that  Wilson  County  is  a  nec- 
essary party  to  the  suit.  We  are  unable  to  see,. however,  what  interest 
Wilson  County  has  in  the  present  controversy.  As  before  observed,  the 
rights  of  the  county  were  fixed  by  the  original  transaction,  and  we  re- 
gard its  subsequent  action  in  releasing  Cox  and  recognizing  appellees  as 
wholly  unauthorized.  We  therefore  think  the  court  properly  overruled 
appellees'  demurrers  raising  this  question. 

We  conclude  tTiat  the  judgment  should  be  reversed  and  here  rendered 
for  appellant  as  to  the  title  of  the  four  thousand  acres  in  controversy  in 
accordance  with  his  prayer,  and  that  the  cause  be  remanded  for  partition 
in  the  manner  provided  by  law  upon  appellant's  paying  into  the  registry 
of  the  court  for  the  benefit  of  appellees  the  two  thousand  dollars,  with 
legal  interest,  expended  by  them  in  fulfillment  of  Cox's  undertaking. 

Reversed  and  rendered. 

Writ  of  error  refused. 


W.  B.  Buchanan  v.  W.  D.  Burnett  et  ux. 

Decided  October  24,  1908. 

1. — ^Vendor  and  Vendee — ^Title — ^Frandnlent  Eepresentatlon — ^Reioisslon. 

An  unqualified  declaration  of  ownership  of  land  and  of  title  thereto  1b 
an  affirmation  of  fact  as  distinguished  from  an  expression  of  opinion  although 
it  may  involve  an  opinion  as  to  the  legal  sufilciency  of  the  evidences  of  such 
title;  and  such  declaration  constitutes  such  legal  fraud  in  case  the  title  proved 
invalid  as  will  authorize  a  court  of  equity  to  rescind  the  contract  and  decree 
a  return  of  the  purchase  money  paid,  when  it  is  shown  that  the  vendee  had 
a  right  to  rely  and  did  rely  on  said  declaration  and  was  induced  thereby  to 
make  the  purchase  and  pay  the  money,  and  it  is  immaterial  whether  such  dec- 
laration was  made  with  or  without  knowledge  of  its  falsity;  nor  does  the  fact 
that  the  vendee  accepted  a  deed  with  covenants  of  warranty,  deprive  him  of  his 
remedy  of  rescission. 

2. — Same— Investigation  of  Title  by  Vendee. 

The  fact  that  the  vendee  made  a  partial  investigation  of  the  title  to  the 
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land  before  purchasing  the  same,  will  not  affect  his  right  to  a  rescission  if  he 
was  in  fact  induced  to  purchase  by  the  false  representotions  of  the  vendor  as 
to  the  validity  of  his  title. 

8.— Same — ^Tltle— Expression  of  Opinion. 

The  representation  by  a  vendor  as  to  the  validity  of  his  title,  even  though 
only  the  expression  of  an  opinion,  is  not  always  harmless;  such  representation 
may  lull  suspicion  or  cause  an  imperfect  examination  of  the  title  by  the  vendee. 
In  order  to  obtain  a  rescission  of  a  contract  of  sale  it  is  not  necessary  that 
the  vendee  should  rely  solely  on  the  false  representations  of  the  vendor  as  to 
the  title.  It  is  sufficient  if  he  accepted  the  representations  as  true  and  was 
induced  thereby  to  make  the  purchase,  and  the  fact  that  the  vendee's  belief  in 
said  representations  was  strengthened  by  other  things  or  the  statements  of 
other  parties,  is  immaterial. 

Appeal  from  the  District  Court  of  Comanche  County.  Tried  below 
before  the  Hon.  W.  B.  Lindsey. 

Geo.  E,  Smith,  for  appellants. — ^Where  representations  are  made  to  a 
party,  and  he  has  the  means  at  hand  of  ascertaining  the  truth  or  falsity 
of  such  representations,  and  actually  makes  an  investigation  from  the 
data  in  hand,  with  a  view  of  ascertaining  the  truth,  he  can  not  recover, 
although  such  representations  were  untrue.  Hawkins  v.  Wells,  17  Texas 
Civ.  App.,  360;  14  Am.  &  Eng.  Ency.  of  Law,  p.  110b  and  p.  115  (2), 
and  vol.  29,  pp.  660-662 ;  Warner  v.  Munsheimer,  2  Texas  Ct.  App.,  sec. 
394;  Parar  v.  Churchill,  136  U.  S.,  609;  Anderson  v.  McPike,  86  Mo., 
293 ;  Spence  v.  Duren,  3  Ala,,  251. 

The  expression  of  an  opinion,  made  in  good  faith,  does  not  constitute 
legal  fraud,  even  though  such  opinion  be  misleading  and  erroneous. 
Hawkins  v.  Wells,  17  Texas  Civ.  App.,  360;  Walton  v.  Eeager,  20  Texas, 
109-110 ;  Allen  v.  Little,  56  Texas,  139-140. 

Where  representations  are  made  concerning  the  subject  matter  of  the 
contract,  and  the  party  to  whom  such  representations  are  addressed  un- 
dertook to  verify  for  himself  such  representations  by  resorting  to  the 
source  of  information  which  reveals  the  truth  or  falsity  of  the  represen- 
tations so  made,  he  can  not  be  heard  to  say  that  he  was  misled  by  such 
representations,  though  they  are  untrue.  Hawkins  v.  Wells,  17  Texas 
Civ.  App.,  360 ;  Cresap  v.  Manor,  63  Texas,  488 ;  Jackson  v.  Stockbridge, 
29  Texas,  399-401 ;  29  Am.  &  Eng.  Ency.  of  Law,  pp.  660-662 ;  Warner 
V.  Munsheimer,  2  Texas  Ct.  App.,  sec.  394. 

The  purchaser's  means  of  knowledge  as  to  the  title  tp  real  estate  being 
equal  to  that  of  the  vendor,  and  having  availed  himself  thereof  by  mak- 
ing an  investigation,  there  is  no  fraud,  even  though  he  may  have  relied 
on  the  vendor's  representations.  Hawkins  v.  Wells,  17  Texas  Civ.  App., 
360. 

Ooodson  &  Ooodson,  for  appellees. — ^Wherever  a  party  makes  repre- 
sentations to  induce  another  one  to  enter  into  a  contract,  and  the  repre- 
sentations are  material  to  the  matter  in  hand,  and  the  contract  is  induced 
thereby  under  a  belief  and  reliance  upon  the  truth  thereof,  then  it  makes 
no  difference  whether  the  party  making  them  did  not  know  at  the  time 
whether  they  were  true  or  not,  and,  though  believed  at  the  time  to  be  true, 
the  innocent  belief  would  not  be  a  defense.  Mitchell  v.  Zimmerman,  4 
Texas^  80;  Wintz  v.  Morrison,  17  Texas,  383;  Henderson  v.  San  An- 


70  Texas  Civil  Appeals  Reports,  Vol.  62.  [October, 

tonio  &  M.  G.  By.  Co.,  17  Texas,  577;  Loper  v.  Bobinson,  54  Texas,  514; 
Culberson  v.  Blanchard,  79  Texas,  492;  McCord  Collins  Commerce  Co. 
V.  Levi,  21  Texas  Civ.  App.,  109. 

CONiNEB,  Chief  JusTicE.—Appellees,  W.  D.  Burnett  and  wife,  sued 
to  cancel  a  conveyance  made  by  the  appellant  to  the  northwest  one-fourth 
of  the  Jessie  Humphries  survey  in  Eastland  County,  for  which  appellees 
paid  sixteen  hundred  dollars  in  cash.  The  ground  for  the  rescission 
sought  was  fraud  on  appellant's  part  in  falsely  representing  that  *Tie 
owned  said  land  in  fee  simple,  having  an  absolute  and  perfect  title  there- 
to.'* It  is  alleged  in  substance  that  appellees  believed  such  representa- 
tions, and  were  induced  thereby  to  make  the  purchase  and  to  pay  the 
money  referred  to ;  that  persons  having  the  true  legal  and  equitable  title 
to  said  land  had  already  instituted  a  suit  to  recover  the  same,  which  would 
result  in  appellees'  eviction  from  the  premises,  neither  appellant  at  the 
^time  of  his  conveyance,  nor  appellees  by  virtue  thereof,  having  any  title 
by  limitation  or  otherwise.  It  was  further  alleged  that  the  money  so 
paid  by  appellees  had  been  by  appellant  invested  in  the  purchase  of  one 
hundred  and  sixty  acres  of  land  in  Comanche  County,  upon  which  ap- 
pellees sought  to  have  a  lien  declared  to  secure  the  repayment  of  the 
sum  so  paid  by  them.  Appellees  tendered  a  reconveyance  and  delivery 
of  possession,  and  the  trial  resulted  in  a  verdict  and  judgment  in  accord- 
ance  with  the  relief  sought. 

Error  is  assigned  to  the  action  of  the  court  in  overruling  general  and 
special  exceptions  to  appellees'  petition,  the  insistence  being  that  it  only 
develops  an  expression  of  appellant's  opinion  as  to  his  title.  As  alleged, 
appellant's  representations  amounted  to  more  than  the  mere  expression 
of  an  opinion.  An  unqualified  expression  of  ownership — of  absolute 
title — is  an  affirmation  of  fact  notwithstanding  it  may  involve  an  opinion 
as  to  the  legal  sufficiency  of  the  evidences  of  such  title,  and  it  is  well  set- 
tled that  fdse  representations  of  the  vendor,  affecting  the  validity  and 
sufficiency  of  his  title,  upon  which  the  vendee  had  a  right  to  rely,  and 
did  rely,  and  which  induced  the  vendee  to  make  the  purchase,  constitutes 
such  legal  fraud  as  authorizes  a  court  of  equity  to  rescind  the  contract 
and  decree  a  return  of  the  purchase  money  paid.  Whether  the  represen- 
tation was  made  with  or  without  knowledge  of  its  falsity  is  immaterial. 
In  either  event  the  vendor  is  bound  to  make  reparation  for  the  injury. 
Neither  does  the  fact  that  the  vendee  has  accepted  conveyance  with  cove- 
nants of  warranty  deprive  him  of  his  remedy  of  rescission.  (Mitchell  v. 
Zimmerman,  4  Texas,  75;  Orendorff  v.  Tallman  (Sup.  Ct.,  Ala.),  7  So,, 
821.)  Appellees'  petition,  therefore,  is  not  subject  to  the  objections  here 
made  to  it,  and  the  first  and  second  assignments  must  be  overruled. 

The  evidence  shows  that  during  the  negotiations  of  sale  appellee  W.  D. 
Burnett  and  an  accompanying  friend  examined,  or  partially  examined, 
an  abstract  of  appellant's  title  and  certain  of  his  deeds.  It  is  insisted, 
and  perhaps  correctly  so,  that  such  abstract  and  title  papers  manifest  the 
defect  of  title  uppn  which  appellees  rely,  and  appellant  on  the  trial  re- 
quested special  charges  to  the  effect  that,  even  though  appellant  may  have 
made  the  representations  as  to  his  title,  as  alleged,  if  appellee  W.  D.  Bur- 
nett afterwards  undertook  to  verify  them  by  an  investigation  of  his  own, 
and  had  the  "data  and  jneans  at  hand  of  ascertaining  the  condition  of 
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the  title/'  he  could  not  recover.  This  is  not  the  law.  Appellees  were 
not  bound  to  exercise  diligence  to  discover  the  falsity  of  appellant's  rep- 
resentations. If  he  made  them^  as  charged^  and  appellees,  without 
knowledge  of  their  falsity,  as  they  testified,  believed  them  to  be  true,  and 
they  constituted  a  material  inducement  to  appellees  to  enter  into  the  con- 
tract, it  was  sufficient,  notwithstanding  greater  care  and  diligence  on  ap- 
pellees' part  might  have  resulted  in  a  discovery  of  the  fraud.  The  court 
80  instructed  the  jury,  and  we  think  properly  and  sufficiently  so,  appellee 
having  testified  that,  while  he  partially  examined  the  abstract  and  deeds, 
he  was  ignorant  of  land  titles,  could  only  read  parts  thereof,  and,  dis- 
covering no  defect,  relied  upon  appellant's  representations  of  good  title, 
and  was  induced  thereby  to  make  the  purchase. 

A  number  of  objections  to  the  introduction  in  evidence  of  certain 
muniments  of  the  outstanding  title  were  presented  on  the  trial,  and  urged 
here  by  appropriate  assignments  of  error  to  the  action  of  the  court  in 
overruling  them.  Such  objections  are  in  all  material  respects  the  same  . 
as  ruled  on  adversely  in  the  companion  case  of  G.  F.  Lee  et  ux.  v.  W.  H. 
M.  Haile  (51  Texas  Civ.  App.,  — ),  decided  by  us  last  week.  We  need 
not,  therefore,  in  again  overruling  the  objections,  notice  them  further 
than  to  say  that  it  appears  to  be  practically  undisputed  that  the  out- 
standing title  is  the  true  one ;  that  the  court  so  instructed  the  jury,  and 
that  no  objection  to  such  charge  was  made  below  or  urged  here. 

Appellant's  fifth  assignment  of  error  is  as  follows :  "The  court  erred 
in  refusing  to  charge  the  jury  the  law  as  set  out  in  defendant's  special 
charge  No.  3,  for  that  there  was  testimony  showing  that  the  only  state- 
ments made  by  defendant  to  plaintiff  regarding  the  title  to  the  land  in 
question  was,  that  he,  defendant,  thought  he  had  a  good  title,  but  that  he 
did  not  know  it,  which  was  merely  an  opinion;  and  the  testimony  fur- 
ther showing  that  such  statement  was  honestly  made,  and  that  there  was 
no  pretense  that  defendant  had  or  claimed  any  superior  knowledge  of  the 
subject  of  land  titles,  said  charge  was  the  law  applicable  to  this  phase  of 
the  case."  The  evidence,  we  think,  raised  the  issue  suggested  in  the  as- 
signment, and  in  the  companion  case  before  mentioned  the  judgment  was 
reversed  because  of  the  court's  refusal  to  give  a  requested  charge  on  the 
subject  that  we  held  to  be  substantially  unobjectionable  so  far  as  the  ap- 
pellees in  that  case  were  concerned.  But  the  issue  in  this  case  was  re- 
quested by  an  altogether  different  charge — the  one  mentioned  in  the  as- 
signment of  error  under  consideration — ^which,  omitting  formal  parts, 
we  quote  from  the  record  as  follows :  "The  mere  expression  of  an  opin- 
ion or  belief  by  the  defendant  W.  B.  Buchanan  to  the  plaintiff,  that 
Buchanan  thought  that  his  title  was  good,  and  that  he  thought  that  he 
could  make  a  good  title,  if  the  said  Buchanan  honestly  believed  the  title 
to  the  land  to  be  good,  then  such  expressions  could  not  constitute  fraud 
such  as  would  give  the  plaintiff  the  right  to  recover,  no  matter  how  er- 
roneous such  opinion  or  belief  may  have  been.  If  the  defendant,  Bu- 
chanan, honestly  believed  his  title  to  be  good,  the  statements  made  by 
him  to  the  plaintiff,  Burnett,  in  regard  to  said  title,  in  order  to  amount 
to  a  fraud  such  as  would  entitle  plaintiff  to  recover  in  this  case,  must 
have  amounted  to  the  positive  assertion  of  a  fact  that  Buchanan  owned 
the  fee  simple  title;  the  statement  must  have  been  false;  the  plaintiff 
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must  have  relied  solely  on  it,  and  mnst  have  been  induced  thereby  to  ac- 
cept a  deed  for  the  land  and  pay  the  consideration." 

This  charge  required  the  jury  to  find  that  appellees  relied  "solely**  on 
appellant's  representations  before  a  verdict  could  be  rendered  in  their 
favor,  and  this  is  not  the  law,  and  the  court  properly  refused  to  so  give 
it  in  charge.  If  appellees  accepted  as  true  appellant's  representations, 
and  were  induced  thereby  to  make  the  purchase,  the  fact  that  appellees' 
belief  in  the  truth  of  the  representations  was  fortified  or  strengthened, 
as  there  was  evidence  tending  to  show,  by  other  things  pr  by  statements 
of  another,  is  immaterial.  Appellant's  assurances  of  good  title,  if  made 
as  alleged,  were  calculated  to  lull  suspicion,  and  to  bring  about  the  im- 
perfect examination  of  his  evidences  of  title,  on  account  of  which  he  now 
seeks  relief.  He  was  the  possessor  of  the  land,  claiming  ownership  by 
virtue  of  the  evidences  of  his  title  of  which  he  was  also  in  possession,  and 
if  such  evidences  manifested  the  nullity  of  his  title  he  was  in  bettei:  posi- 
tion to  discover  it  than  appellees.  If  he  did  know  it  he  was  guilty  of 
Sositive  fraud  in  representing  otherwise.  If  he  had  not  discovered  the 
efect,  he  surely  can  not  complain  that  appellee  failed  to  do  so.  The 
issue  should  doubtless  have  been  submitted,  but,  error  not  having  been 
assigned  to  the  court's  charge  because  of  its  omission,  and  the  special 
charge  on  the  subject  being  incorrect,  as  we  have  seen,  appellant  has  no 
legal  ground  to  complain.  (Revised  Statutes,  article  1018;  Equitable 
Life  Assur.  Soc.  v.  Maverick,  78  S.  W.,  662,  on  motion  for  rehearing.) 

Appellees'  special  charge  No.  1,  given  by  the  court,  is  criticised  in  the 
tenth,  eleventh  and  fifteenth  assignments  of  error.  The  charge  is 
lengthy,  and  we  think  it  unnecessary  to  quote  it.  It  substantially  pre- 
sented the  law  as  we  have  endeavored  to  above'  give  it  on  several  phases 
of  the  evidence  not  covered  by  the  main  charge,  and  on  the  whole  is  not, 
we  think,  materially  objectionable  as  on  the  weight  of  evidence,  or  as  in 
effect  ignoring  "contravening  issues,"  as  is  insisted. 

The  evidence  fully  supports  the  material  allegations  of  appellees'  pe- 
tition, and  we  conclude  that  none  of  the  assignments  of  error  should  be 
sustained,  and  that  the  judgment  must  be  affirmed. 

Affirmed. 


E.  N.  DiNWIDDIE  V.  Bovn)EN  TlHS. 
Decided  October  24«  1008. 

l.—Eomettead<— Exemption — ^Pendency  of  Suit  for  DiTorce. 

The  pendency  of  a  suit  for  divorce  by  tbe  husband  against  the  wife  on. 
the  ground  of  abandonment,  and  the  subsequent  rendition  of  a  decree  for 
divorce  in  such  suit  would  not  affect  the  legal  status  of  the  husband  as  that 
of  a  married  man  and  the  head  of  a  family  (there  being  several  minor  children 
living  with  the  husband)  so  far  as  the  homestead  exemption  was  concerned. 

8. — Homestead — Occtupancy — ^Dedloation — Case  BlstingulBhed. 

Where  there  has  been  no  previous'  occupancy  there  should  be  at  least  a 
present  bona  fide  intention  to  dedicate  the  property  to  homestead  use  coupled 
with  such  acts  of  preparation  as  would  amount  to  notice  of  the  dedication,  in 
order  to  invest  the  property  with  the  homestead  exemption.  Scott  v.  Dyer, 
60  Texas,  135,  distin^ished. 
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-XeebABie's  Lien. 

In  a  suit  to  foreclose  a  mechanic's  lien  upon  property  claimed  by  the 
defendant  to  have  been  his  homestead  at  the  time  the  material  was  furnished, 
evidence  considered,  and  held  to  support  a  finding  of  the  trial  court  that  said 
property  was  not  invested  with  the  homestead  character  at  that  time. 

4 — ^Hew  Trial — SicknesB  and  Absence  of  Plaintiff. 

Motion  for  new  trial  based  upon  sickness  and  absence  of  plaintiff  at  the 
time  of  the  trial  considered,  and  held  sufficient  to  entitle  plaintiff  to  a  new  trial. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Irby  Dunklin. 

W.  C.  Prewiti,  for  appellant. 

•  Bryan  &  Spoonts,  for  appellee. 

PBESLEB,  Associate  Justice. — This  is  an  action  brought  by  Bow- 
den  TimB^  plaintifEy  against  E.  N.  Dinwiddie^  defendant^  on  an  open  ac- 
count for  the  sum  of  $318.45  and  interest,  for  lumber  and  building  ma- 
terial furnished  in  September,  1906,  and  to  foreclose  furnisher's  lien 
on  certain  lots  in  Bosen  Heights  Addition  to  North  Fort  Worth,  Tar- 
rant County,  Texas.  Defendant  answered  by  general  demurrer  and  gen- 
eral denial,  and  specially,  that  the  lots  in  controversy  were  his  home- 
stead; that  he  was  a  married  man  and  the  head  of  a  family,  and  that 
the  material  was  furnished  under  a  verbal  contract  on  his  personal  cred- 
it. A  trial  was  had  October  11,  1907,  before  the  court  without  a  jury, 
resulting  in  judgment  for  plaintiff  for  $332.70,  and  foreclosure  of 
builder's  and  furnisher's  lien  on  the  lots.  Defendant  filed  motion  for  a 
new  trial  and  amended  motion  on  October  31,  1907;  plaintiff  having 
filed  a  remittitur  of  one  hundred  dollars,  and  the  judgment  theretofore 
entered  having  been  reduced  in  amount  to  correspond  with  said  remitti- 
tur, and  finally  entered  for  the  sum  of  $232.70,  after  which  defendant's 
said  motion  for  rehearing  was  overruled,  to  which  action  by  the  court 
defendant  excepted,  and  in  open  court  gave  notice  of  appeal,  and  herein 
assigns  errors  and  seeks  reversion  of  the  judgment  entered. 

Opinion. — Appellant's  first  and  second  assignments  of  error  complain 
of  the  finding  of  the  court  on  the  issue  of  homestead  involved  in  this 
case,  and  of  the  court's  action  in  fixing  and  foreclosing  a  material  man's 
lien  on  the  property,  which  appellant,  in  the  court  below  and  here,  con- 
tends was  exempt  as  his  homestead  at  the  time  the  lumber  and  material 
were  furnished.  We  are  unable  to  agree  with  the  contention  of  the  ap- 
pellant as  presented  in  said  assignments,  that,  at  the  time  the  lumber 
and  material  were  furnished  and  the  contract  therefor  was  made,  the 
evidence  as  shown  by  the  record  in  this  case  showed  a  dedication  of  the 
propertv  as  a  homestead.  We  are  of  the  opinion  that  notwithstanding 
the  then  pendency  of  a  suit  by  appellant  against  his  wife,  Lillie  B.  Din- 
widdle, for  divorce  on  the  alleged  ground  of  abandonment  existing  for 
more  than  three  years  prior  to  said  time,  and  the  subsequent  rendition 
of  judgment  in  his  favor  for  the  divorce  sued  for,  his  legal  status  at  the 
time  the  material  was  furnished  was  that  of  a  married  man  and  the  head 
gf  a  family  consisting  of  his  said  wife^  Lillie  v.  Djnwiddie,  and  one  or 
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more  minor  children,  and  that  he  was  entitled  to  a  homestead  exemp- 
tion, and  that,  notwithstanding  the  rendition  of  said  decree  of  divorce, 
the  required  constituent  elements  of  a  family  still  existed,  being  consti- 
tuted of  himself  and  of  his  said  minor  children. 

In  this  case  there  had  been  no  actual  occupancy  of  the  property  in 
question  prior  to  the  time  the  material  was  furnished,  and,  as  is  well 
settled  by  the  decisions  in  this  State,  where  there  has  been  no  previous 
actual  occupancy,  there  should  be  at  least  a  bona  fide  intention  to  use  the 
property  as  a  homestead,  coupled  with  such  acts  of  preparation  and  sub- 
sequent early  use  as  a  homestead  as  would  reasonably  amount  to  the 
notice  otherwise  given  by  actual  occupancy.  In  the  case  of  Franklin  v. 
Coffee,  18  Texas,  417,  in  rendering  the  opinion  where  there  had  been  no 
actual  occupancy  as  a  home.  Chief  Justice  Hemphill,  delivering  the  opin- 
ion, said:  "Xor  would  it  be  necessary  to  secure  the  exemption  that  the 
house  should  be  built  or  improvements  made,  but  there  must  be  a  prepa- 
ration to  improve,  and  this  must  be  of  such  character  and  to  such  an  ex- 
tent as  to  manifest,  beyond  a  doubt,  the  intention  to  complete  the  im- 
provements and  to  reside  upon  the  place  as  a  home.''  The  rule  as  thus 
laid  down  by  Judge  Hemphill  in  the  above  case  has  been  followed  in  a 
great  number  of  cases,  and,  in  fact,  by  an  almost  unbroken  line  of  de- 
cisions holding  in  effect  that,  where  there  has  been  no  previous  occu- 
pancy, there  should  be  at  least  a  present  bona  fide  intention  to  dedicate 
the  property  to  homestead  use,  coupled  with  such  acts  of  preparation  as 
would  amount  to  notice  of  the  dedication  of  the  homestead. 

The  only  case  that  we  have  been  able  to  find  where  the  dedication  of 
the  homestead  apparently  rested  upon  intention  unaccompanied  by  acts 
of  preparation,  is  the  case  of  Scott  v.  Dyer,  60  Texas,  135,  but  this  is  a 
case  where  the  party  asserting  the  homestead  right  had  lived  upon  a  tract 
containing  four  acres,  and  had  sold  the  improved  part  and  moved  away, 
but  with  the  intention  to  make  home  upon  the  remainder.  No  act  was 
done  to  evidence  this  intention,  but  it  appears  from  an  inspection  of  this 
case  that  when  they  sold  part  of  the  lot  they  reserved  the  part  in  contro- 
versy as  a  homestead,  intending  to  improve  it  for  that  purpose,  and  that 
this  intention  continued  to  exist  until  the  date  of  the  levy  and  sale,  and 
that  up  to  the  date  of  the  levy  no  improvements  or  preparations  for  the 
same  had  been  made  upon  the  land  in  controversy,  but  that,  on  the  con- 
trary, the  enclosure  had  been  partly  destroyed  at  that  date,  and  the  prem- 
ises been  left  uninclosed  upon  one  side.  In  this  case  the  court  holds  the 
property  in  controversy  to  be  exempt,  but  rests  the  holdijig  upon  the  orig- 
inal dedication,  and  in  addition  thereto  holds  that  there  had  been  no 
abandonment  of  the  homestead  exemption  acquired  by  the  former  occu- 
pancy of  the  tract  as  a  whole. 

As  stated  in  the  brief  of  appellant,  defendant  proved  at  the  trial  that 
when  the  material  was  furnished  and  the  building  erected,  the  lots  were 
the  only  real  property  he  owned ;  that  they  were  in  one  body ;  that  after 
the  erection  of  the  building  he  moved  into  it  with  his  family  an^  occu- 
pied it  as  a  home,  and  that  he  was  at  that  time  the  head  of  a  family. 
This,  as  stated  by  appellant,  was  all  the  evidence  offered  on  the  issue  of 
the  homestead  character  of  the  property  at  the  trial.  Appellant  did  not 
testify  in  the  trial  of  the  case,  it  appearing  from  his  motion  for  a  new 
trial  and  his  afiidavit   and  that  of  his  physician  appended  to  said  mo- 
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tion^  that  he  was  unavoidably  absent  on  account  of  sickness.  We  are  un- 
able to  agree  with  appellant^  as  hereinbefore  stated^  that  the  evidence  as 
set  out  above  and  adduced  on  the  trial  of  this  cause  is  sufficient  to  estab- 
lish the  homestead  character  of  the  property  at  the  time  of  the  sale  and 
delivery  of  the  lumber  furnished  by  appellee,  and  that  this  case  should 
be  here  reversed  and  rendered  in  his  favor.  Appellant's  first  and  second 
assignments  are  therefore  overruled. 

Appellant's  third  assignment  complains  of  the  action  of  the  court  in 
overruling  defendant's  amended  motion  for  a  new  trial,  it  being  al- 
leged in  substance  in  said  motion  that  at  the  time  of  the  trial  of  this 
cause  defendant  was  unable  to  attend  court  on  account  of  serious  illness, 
and  was  unavoidably  absent;  that  that  fact  was  unknown  to  his  attorney 
^t  the  time  of  trial ;  that  defendant  has  a  meritorious  defense  in  that  he 
did  not  owe  the  debt  sued  on ;  that  the  property  was  his  homestead ;  that 
he  was  a  married  man  and  the  head  of  a  family  at  the  time  the  material 
was  famished  to  him  on  a  verbal  contract  and  on  his  personal  credit; 
that  on  another  trial  he  would  testify  to  such  facts;  that  there  were  no 
other  witnesses  by  whom  such  facts  could  be  proven;  that  great  injustice 
had  been  done  him,  and  that  a  different  result  would  be  likely  obtained 
on  another  trial ;  that  the  property  was  his  homestead,  the  only  real  es- 
tate owned  by  him  at  the  time,  improved  for  the  purpose  of  being  used 
by  him  as  a  homestead,  and  so  known  to  the  plaintiff,  and  actually  occu- 
pied and  enjoyed  by  him  as  a  homestead  after  the  completion  of  the 
building  thereon.  In  support  of  this  motion  appellant  filed  as  exhibits, 
and  made  the  same  a  part  of  the  motion,  affidavits  of  himself  and  his 
physician  showing  the  inability  of  appellant  to  be  present  at  the  trial 
of  the  case  on  account  of  sickness.  On  an  examination  of  appellant's 
motion  and  accompanying  exhibits,  and  of  the  evidence  considered  by 
the  court  on  hearing  of  appellant's  motion  for  a  new  trial,  we  are  in- 
clined to  the  opinion  that  the  appellant  made  such  showing  as  entitled 
him  to  a  new  trial,  and  that  the  court  erred  in  overruling  his  motion 
therefor  (Spencer  v.  Kinnard,  12  Texas,  188) ;  that  on  the  former  trial 
appellant  was  deprived  of  the  benefit  of  his  own  evidence  on  the  material 
issue  of  the  homestead  character  of  the  property,  without  apparent  fault 
on  his  part,  and  that  this  case  should  therefore  be  reversed  and  remanded^ 
and  it  is  80  ordered. 

Reversed  and  remanded. 


Lib  Hart  et  al.  v.  Myra  Hunter,  Adm'x.,  et  al. 

Decided  October  24,  1908. 

1. — Eridenoe— Judgment — ^Fraud. 

That  a  judgment  was  obtained  by  fraud  may  affect  its  validity  but  not 
its  admissibility  as  evidence.     The  fraud  must  be  shown  by  extrinsic  evidence. 

2. — Intervention — Citation — ^Practico— Statute. 

Where  a  mother  sued  for  herself  and  as  next  friend  of  her  minor  chil- 
dren, it  was  not  necessary  under  the  provisions  of  article  3498Uy  Revised  Stat- 
utes, that  said  plaintiffs  be  served  with  citation  on  an  intervener's  pleading. 
In  such  case  the  mother  as  next  friend,  had  the  same  right  as  a  guardian  to 
institute  the  suit,  and  hen<^  th^  minors  were  on  the  same  footing  as  other 
litigants. 
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8. — Citation — New  Oauie  of  Action — ^Practice. 

It  is  only  in  those  cases  in  which  no  appearance  has  been  made  that  service 
must  be  had  upon  the  opposite  party  of  a  new  cause  of  action  pleaded.  Service 
of  citation  is  waived  by  a  legal  appearance. 

4. — Judgment  by  Agreement — ^Attorney  for  Hinor — Statute  Construed. 

Evidence  considered  as  to  a  compromise  judgment  entered  by  agreement  of 
attorneys  for  minors,  whereby  the  minors  were  divested  of  the  title  to  land, 
and  held  insufficient  to  support  a  charge  of  fraud  against  said  attorneys.  Under 
the  provisions  of  article  3498v,  Revised  Statutes,  an  attorney  of  record  for 
minor  litigants  may,  with  the  approval  of  the  court,  agree  to  a  compromise 
of  the  minor's  rights. 

6. — Judgment — Absence  of  Pleading — ^Kullity. 

A  judgment  rendered  without  pleading  to  support  it  is  void  and  may  be 
collaterally  attacked.  Judgment  and  pleading  considered,  and  judgment  held 
void  and  properly  excluded  as  evidence  because  on  the  face  of  the  record  there 
was  no  pleading  to  authorize  it. 

Appeal  from  the  District  Court  of  Hood  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

J.  0.  Matthews,  John  J,  Hiner,  R.  R.  Neyland  and  J,  8.  Sherill,  for 
appellants. — ^Where  attorneys,  under  a  contract  with  the  mother  of  minor 
children  for  a  contingent  fee,  bring  suit  in  favor  of  the  mother,  who  sues 
in  her  own  behalf  and  as  next  friend  of  her  minor  children,  agree  and 
conspire  with  a  third  party  for  the  third  party  to  obtain  leave  to  inter- 
vene, and  does  intervene,  and  sues  both  plaintiffs  and  defendants  in  the 
original  suit,  with  the  understanding  that  third  party  is  to  take  judg- 
ment for  the  land,  or  a  large  portion  of  the  same,  and  deed  it  to  the  at- 
torneys, and  by  such  means  obtain  title  out  of  said  mother  and  minor 
childreh,  and  place  it  in  the  attorneys,  and  said  attorneys  agree  to  a 
judgment  in  favor  of  said  third  party  for  said  land,  without  any  cita- 
tion or  service  of  any  kind  being  issued  or  served  on  the  mother  and 
minor  children,  and  without  any  prayer  for  citation  in  the  petition  of 
intervener,  and  without  sufficient  time  for  citation  to  be  issued  or  served, 
and  without  any  guardian  ad  litem  appointed  by  the  court  to  represent 
the  minors,  and  without  any  answer  filed  by  the  mother  and  minor  chil- 
dren, and  without  any  power  of  attorney  filed  among  the  papers  and  a 
recital  of  the  contents  of  the  same  contained  in  the  judgment,  said 
judgment  is  void.  Oneal  v.  Clymer,  52  S.  W.,  620;  Sayles'  Bev.  Stats,, 
arts.  1348,  1349  and  1350;  Lauderdale  v.  Ennis,  24  S.  W.,  834;  Harris 
V.  Schlinke,  95  Texas,  88 ;  Fox  v.  Bobbins,  62  S.  W.,  815 ;  Nabors  v.  Mc- 
Cord,  100  Texas,  456;  Shannon  v.  Marmaduke,  14  Texas,  217;  Cetti  v. 
Dunman,  64  S.  W.,  787. 

Where  attorneys,  acting  under  a  contract  made  with  one  of  them,  by 
the  mother  of  two  minor  children  and  herself,  whereby  she  authorizes 
said  attorneys  ^*to  sue  for  and  manage  and  recover  for  us,  and  each  of 
us,  or  either  of  us,  by  suit,  compromise  or  any  other  way,  any  and  all 
real  estate,  property  and  lands  and  tenements  and  hereditaments  of  any 
and  all  kinds  whatever  situated  in  Hood  County,  State  of  Texas;  to  sue 
for  and  compromise  and  obtain  and  recover  for  us,  in  any  way  and 
manner  that  to  him  may  seem  best  for  our  interest,  or  the  interest  of 
any  or  either  of  us,  giving,  granting  and  conveying  to  the  said  A,  B, 
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Cushman  for  and  in  consideration  aforesaid,  one-half  of  any  and  all 
things,  values  and  perquisites  so  recovered  and  obtained  for  us,  and  the 
court  shall  so  decree  and  enter  judgment  herein ;  further  giving  and  grant- 
ing to  the  said  A.  B.  Cushman,  our  said  attorney  and  next  friend,  full 
power  and  authority  to  do  and  perform  all  and  every  act  and  thing  what- 
soever requisite  and  necessary  to  be  done  in  and  about  the  premises,  as 
fully,  to  all  intents  and  purposes,  as  we  or  either  of  us  might  or  could  do 
if  personally  present,^'  would  not  be  authorized  under  said  power  of  at- 
torney to  bring  suit  in  favor  of  the  mother  in  her  own  behalf,  and  as  the 
mother  and  next  friend  of  two  minor  children,  and,  while  said  suit  is 
pending,  agree  with  a  third  party  for  said  third  party  to  intervene  and 
claim  the  land,  and  said  attorneys,  without  citation  or  service  of  process 
or  any  other  notice  of  the  claim  of  an  intervener  to  agree  to  a  judgment 
in  favor  of  the  said  intervener  for  a  large  portion  of  the  land  of  said  min- 
ors and  the  mother  of  the  same,  and  without  said  authority  being  recited 
in  the  judgment,  said  judgment  would  be  obtained  without  authority. 
Morton  v,  Morris,  27  Texas  Civ.  App.,  262;  Oneal  v.  Clymer,  52  S.  W., 
620;  Harris  v.  Schlink,  95  Texas,  88. 

Where  one  of  three  attorneys  obtains  a  contract  with  the  mother  of 
minor  children,  under  the  terms  of  which  she  authorizes  him  as  far  as 
she  is  able  to  do  to  bring  suit  for  her  and  the  minor  children  for  the  re- 
covery of  a  large  tract  of  land,  and  agrees  to  give  him  one-half  of  what 
he  can  recover,  she  signing  said  contract  for  herself  and  natural  guar- 
dian for  the  minor  children,  and  said  attorney,  in  connection  with  an- 
other firm  of  lawyers,  by  virtue  of  said  contract  brings  suit  in  the  Dis- 
trict Court  of  Hood  County,  Texas,  in  favor  of  the  mother  and  two 
minor  children,  the  said  children  suing  by  their  mother  as  next  friend, 
and  stating  their  residence  to  be  in  Hunt  County,  Texas,  and  against 
certain  named  defendants;  and  while  said  suit  is  pending,  and  without 
authority  given  them  in  said  contract,  and  without  the  knowledge  or  con- 
sent of  the  said  mother  and  minor  children,  agrees  and  conspires  with  a 
third  party  to  said  suit  for  the  said  third  party  to  obtain  leave  of  the 
court  and  intervene  in  said  suit,  and  claim  the  entire  tract  of  land  sued 
for,  and  the  intervener  files  his  petition  against  plaintiffs  and  defend- 
ants on  the  24th  of  September,  1895,  and  amends  his  petition  of  inter- 
vention on  the  9th,  in  both  of  which  pleas  of  intervention  he  fails  to  give 
the  names  and  residence  of  the  parties  he  sues,  but  the  original  petition 
shows  that  two  of  the  plaintiffs  are  minors,  and  on  the  10th  day  of  Oc- 
tober, 1895,  without  any  service  or  citation  notifying  the  mother  and 
minor  children  of  the  claim  of  said  party,  and  without  said  petition  for 
intervener  or  the  amendment  being  sworn  to,  and  without  any  guardian 
ad  litem  being  appointed  by  the  court,  enters  an  agreed  judgment  and 
compromise  with  said  intervener,  without  being  authorized  by  said  con- 
tract, and  without  said  instrument  being  filed  among  the  papers  of  the 
case  or  a  recital  of  the  contents  of  the  same  contained  in  the  judgment, 
such  judgment  is  void  on  direct  attack.  Fox  v.  Bobbins,  62  S.  W.,  815 ; 
Morton  v.  Morris,  27  Texas  Civ.  App.,  262 ;  Harris  v.  Schlink,  95  Texas, 
88;  Oneal  v.  Clymer,  52  S.  W.,  620. 

Where  in  a  suit  of  trespass  to  try  title  for  land,  filed  by  C.  A,  Hart 
against  S.  A.  Hart,  Lib  Hart,  Mildred  Hart,  G.  A.  Bucker  and  others, 
as  defendants,  the  face  of  the  judgment  record  shows  that  there  was  no 
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pleading  filed  by  G.  A.  Bueker  asking  relief  against  S.  A.  Hart  and  Lib 
Hart  and  Mildred  Hart,  a  judgment  in  favor  of  G.  A.  Bueker  that  he 
have  and  recover  of  S.  A.  Hart  and  Lib  Hart  and  Mildred  Hart  the  land 
in  controversy,  is  absolutely  void  and  subject  to  collateral  attack.  Watt 
v.  Parlin  &  Orendorflf  Co.,  44  Texas  Civ.  App.,  438 ;  Sayles'  Bev.  Stats., 
art.  1348;  Lauderdale  v.  Ennis,  24  S.  W.,  834;  Hill  v.  Dons,  37  S.  W., 
638 ;  Stanley  v.  King,  45  Texas  Civ.  App.,  414 ;  Houston,  E.  &  W.  T. 
By.  Co.  V.  Skeeter  Bros.,  44  Texas  Civ.  App.,  105. 

H.  D.  Payne,  W.  L,  Dean,  F.  H.  Chandler,  Lee  Riddle  and  B.  M, 
Estes,  for  appellees. — ^When  attorneys,  by  contract  with  the  mother  of 
minor  children,  for  herself  and  minor  children  agree  to  sue  for  and  re- 
cover land  on  a  contingent  fee  of  one-half  of  the  recovery,  and  do  sue  for 
them,  acting  under  said  contract,  and  the  court  is  advised  of  the  settle- 
ment of  the  suit  by  agreed  judgment  and  approves  the  judgment  and 
division  of  the  lands  in  the  judgment,  he  thereby  approves  the  contract 
made  as  a  reasonable  fee  on  the  part  of  the  minors,  and  the  minors  are 
bound  thereby,  and  it  makes  no  difference  the  means  or  mode  used  by 
the  attorneys  to  vest  title  in  themselves  to  their  part  of  the  land  so 
earned  in  the  case  on  contingent  fee;  and  a  judgment  rendered  giving 
each  his  part  is  valid.    Sayles*  Civ.  Stats.,  art.  3498v. 

A  judgment  is  not  void  for  irregularities,  but  voidable  only,  and  is 
binding  and  imports  absolute  verity  until  set  aside  by  a  direct  proceeding 
for  that  purpose,  and  all  rights  that  grow  up  under  the  judgment  while 
subsisting  will  be  protected,  although  there  be  some  latent  defect  that 
would  justify  a  court  of  equity  in  setting  the  same  aside  between  the 
same  parties  and  holding  it  not  binding.  Alston  v.  Emmerson,  83  Texas, 
231;  McAnear  v.  Epperson,  54  Texas,  220;  Whepler  v.  Ahrenbeak,  54 
Texas,  536;  Thomas  v.  Jones,  10  Texas,  52. 

A  judgment  of  the  District  Court,  in  a  case  where  minors  have  sued 
for  land  by  their  mother  as  next  friend,  she  also  suing  for  the  same, 
and  where  an  intervener  intervenes  in  said  cause  and  claims  the  land, 
and  where  no  citation  is  issued  or  served  on  the  minor  or  mother  of  the 
intervener's  claim,  and  where  the  trial  is  had  or  agreed  judgment  is  en- 
tered, without  such  service  or  citation,  at  the  best  the  judgment  could 
only  be  voidable,  and  could  only  be  set  aside  by  proper  action,  at  the 
proper  time,  and  before  the  intervention  of  the  rights  of  innocent  third 
parties.  Alston  v.  Emmerson,  83  Texas,  231 ;  McAnear  v.  Epperson,  54 
Texas,  220;  Wheeler  v.  Ahrenbeak,  54  Texas,  586;  Thomas  v.  Jones,  10 
Texas,  52 ;  Sayles'  Bev.  Civ.  Stats.,  art.  3498v. 

SPEEB,  Associate  Justice. — S.  A.  Green,  Lib  Hart  and  Mildred 
Hart,  surviving  wife  and  children  respectively  of  C.  C.  Hart,  who  died 
intestate  on  November  6,  1889,  brought  this  suit  of  trespass  to  try  title 
to  recover  from  the  appellees  a  tract  of  land  situated  in  Hood  County, 
and  to  have  declared  void  two  certain  judgments  of  the  District  Court  of 
that  county  in  favor  of  G.  A.  Bueker,  wherein  the  title  had  been  divested 
out  of  these  plaintiffs  and  vested  in  the  said  Bueker.  Issue  was  properly 
joined  and  a  trial  had  before  the  court,  which  resulted  in  a  judgment  in 
favor  of  the  defendants,  and  the  plaintiffs  have  appealed. 

C.  C.  Hart  died  seized  of  the  lands  in  controversy,  but  appellants  can 
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not  recover  unless  they  succeed  in  avoiding  the  two  judgments  referred 
to  and  hereafter  set  out.  The  validity  of  the  first  judgment,  which  for 
convenience  will  be  referred  to  as  judgment  in  cause  No.  948^  is  first  at- 
tacked by  an  objection  to  the  same  when  offered  in  evidence  by  appellees. 
The  judgment  itself  is  as  follows : 

"S.  A.  Hart  v.  J.  E.  Arrington  et  al.,  under  date  of  October  10,  1895. 

'This  day  this  cause  coming  on  to  be  heard  the  plaintiffs  appeared 
by  attorneys,  the  intervener  G.  A.  Rucker  appeared  by  attorney,  and  the 
defendants  J.  E.  Arrington  and  J.  C.  Archer  appeared  in  person  and 
disclaimed  any  interest  in  the  subject  matter  of  the  suit,  and  tlie  defend- 
antis  A.  J.  Bigsby  and  John  Kuykendall  appeared  not,  but  wholly  made 
default,  though  they  were  duly  and  legally  served  to  appear,  and  it  ap- 
pearing that  the  defendants  Hal  Caulder  and  Ed  Caulder,  and  Ft.  Worth 
&  Bio  Grande  Bailroad  Company,  have  not  been  cited,  plaintiffs  and  in- 
tervener discontinue  their  suit  as  to  them.  A  jury  being  waived,  all 
matters  of  facts  as  well  as  of  law  were  submitted  to  the  court,  who,  after 
hearing  all  the  evidence  and  argument  of  counsel,  is  of  the  opinion  that 
the  plaintiffs  Mrs.  S.  A.  Hart,  and  Lib  Hart,  and  Mildred  Hart,  and  the 
intervener  6.  A.  Bucker,  do  have  and  recover  of  the  defendants  A.  J. 
Bigsby  and  John  Kuykendall  all  the  right,  title  and  interest  which  they 
have  in  and  to  the  following  described  tract  of  land,  to  wit:  All  the 
land  described  in  plaintiff's  petition,  and  that  all  the  title  which  the  said 
A.  J.  Bigsby  and  John  Kuykendall  have  in  said  tract  of  land  be  divested 
out  of  them  and  vested  in  the  plaintiffs  and  intervener,  and  that  they 
have  their  writ  of  possession  against  said  defendants;  and  further,  that 
the  defendants  J.  E.  Arrington  and  J.  C.  Archer  go  hence  without  day 
and  recover  of  plaintiffs  and  intervener  their  costs  of  suit,  for  which  let 
execution  issue. 

^The  court  further  finds  that  the  plaintiffs,  Mrs.  S.  A.  Hart  and  Lib 
Hart  and  Mildred  Hart,  through  their  attorneys  of  record  A.  E.  Cush- 
man  and  Biddle  &  Martin,  have  entered  into  an  agreed  judgment  and 
compromise  with  the  intervener  G.  A.  Bucker,  as  to  the  disposition  of 
the  land  involved  in  this  suit,  and  the  court,  after  carefully  examining 
the  same,  finds  it  to  be  for  the  best  interests  of  the  plaintiffs  that  said 
agreement  and  compromise  be  made,  approves  the  same  and  enters  his 
decree  upon  said  agreement  and  compromise.  It  is  therefore  ordered, 
adjudged  and  decreed  that  the  plaintiffs  Mrs.  S.  A.  Hart,  Lib  Hart  and 
Mildred  Hart,  do  have  and  recover  of  the  intervener,  G.  A.  Bucker,  the 
following  described  tract  of  land,  being  a  portion  of  the  1160-acre  survey 
of  land  in  Hood  County,  Texas,  patented  to  Pleasant  Thorp,  assignee  of 
James  S.  Turner,  and  more  particularly  described  as  follows :  Beginning 
at  the  N.  E.  comer  of  the  Bichard  Bains  survey.  Thence  S.  30  E.  450 
varas,  a  state  for  comer.  Thence  N".  60  E.  1545  varas,  a  stake  for  cor- 
ner. Thence  N.  30  W.  450  varas,  a  rock  for  corner.  Thence  S.  60  W. 
737  varas,  a  rock  for  corner.  ITience  N.  30  W.  160  varas,  a  rock  for  cor- 
ner. Thence  S.  60  W.  950  varas,  a  rock  for  corner.  Thence  N.  30  W. 
950  varas  to  original  N.  B.  line.  Thence  S.  60  W.  to  the  N.  E.  comer 
of  a  tract  out  of  this  survey  sold  to  Z.  E.  Coombs,  250  varas.  Thence  S. 
30  E.  1296  varas  to  the  N.  B.  line  of  the  B.  Bains  survey.  Thence  N.  60 
E.  to  the  place  of  beginning.  And  that  all  the  right,  title  and  interest 
which  the  said  G.  A.  Bucker  has  to  the  above  described  tract  of  land  be 
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divested  out  of  him  and  vested  in  Mrs.  S.  A.  Hart  and  Lib  Hart  and 
Mildred  Hart^  and  that  they  have  their  writ  of  possession. 

"It  is  further  ordered,  adjudged  and  decreed  that  the  intervener  6.  A. 
Rucker  do  have  and  recover  of  the  plaintiffs,  Mrs.  S.  A.  Hart,  Lib  Hart 
and  Mildred  Hart,  the  following  described  tract  of  land,  being  a  portion 
of  the  1160-acre  survey  of  land  in  Hood  County,  Texas,  patented  to 
Pleasant  Thorp,  assignee  of  James  S.  Turner,  and  more  particularly  de- 
scribed as  follows :  Beginning  at  the  S.  E.  corner  of  a  320-acre  tract  out 
of  said  Turner  survey  sold  by  William  Jemigan  to  R.  Clark  on  the  N. 
line  of  T.  W.  Bundick's  survey.  Thence  N.  60  E.  to  the  S.  W.  corner  of 
the  T.  W.  Arrington  160-acre  tract.  Thence  N.  30  W.  with  the  west  line 
of  said  Arrington  survey  to  the  west  line  of  the  E.  Bolton  survey.  Thence 
N.  30  W.  with  the  west  line  of  said  Bolton  survey  to  its  N.  W.  corner. 
Thence  N*.  60  E.  to  the  S.  W.  corner  of  the  McKinney  &  Williams  sur- 
vey. Thence  N.  30  W.  with  the  west  line  of  said  McKinney  &  Williams 
survey  to  its  N.  W.  corner.  Thence  S.  60  W.  737  varas  to  the  S.  W.  cor- 
ner of  the  Lee  Roark  survey.  Thence  N.  30  W.  160  varas  to  the  S.  E. 
corner  of  a  tract  of  160  acres  of  this  survey  sold  by  J.  D.  McCamant  to 
S.  Jacobs  &  Co.,  and  now  lived  on  and  claimed  by  I.  W.  Walley.  Thence 
S.  60  W.  with  the  S.  line  of  said  Jacobs  tract  to  its  S.  W.  comer.  Thence 
Ni  30  W.  1008  varas  to  the  N*.  W.  corner  of  the  said  Jacobs  tract. 
Thence  S.  60  W.  1054  varas,  a  stake  for  corner.  Thence  S.  30  E.  160 
varas.  Thence  N.  60  E.  737  varas,  a  rock  for  corner.  Thence  S.  30  E. 
450  varas,  a  stake  for  corner.  Thence  S.  60  W.  1545  varas  to  the  E.  B. 
line  of  the  R.  Rains  survey.  Thence  S.  30  E.  991  varas  to  the  N.  W. 
comer  of  a  320  acres  sold  out  of  this  survey  to  R.  Clark.  Thence  N.  60 
E.  1329  varas  to  the  N.  E.  corner  of  said  Clark  survey.  Thence  S.  30 
E.  to  the  place  of  beginning.  And  that  all  right,  title  and  interest  which 
the  said  Mrs.  S.  A.  Hart  and  Lib  Hart  and  Mildred  Hart  have  in  and 
to  the  last  above  named  tract  of  land  be  divested  out  of  them  and  vested 
in  the  said  G.  A.  Rucker. 

"It  is  further  ordered  that  plaintiffs  have  and  recover  of  intervener 
G.  A.  Rucker  all  costs  in  this  behalf  expended,  for  which  let  execution 
issue.  It  is  further  ordered  that  the  said  G.  A.  Rucker  have  his  writ  of 
possession  for  the  above  described  tract  of  land.^' 

The  suit  of  S.  A.  Hart  v.  J.  E.  Arrington  et  al.,  No,  948,  was  an  ac- 
tion by  the  present  plaintiff,  S.  A.  Green,  for  herself  and  as  next  friend 
for  the  other  plaintiffs  in  this  case,  then  minors,  to  recover  the  land  in 
controversy  from  the  defendants  therein,  and  was  instituted  by. a  firm 
of  attorneys  under  a  contract  entered  into  with  Mrs.  Green,  whereby  she 
agreed  to  convey  to  said  attorneys  one-half  of  all  lands  which  they  might 
recover  for  herself  and  children.  G.  A.  Rucker  intervened  in  the  suit 
and  claimed  the  land  as  against  the  plaintiffs  and  defendants,  but  no 
citation  was  ever  issued  or  served  on  the  plaintiffs  and  no  guardian  ad 
litem  was  ever  appointed  by  the  court  to  represent  the  minors,  and  no 
answer  of  any  kind  was  ever  filed  by  the  plaintiffs  after  such  interven- 
tion, nor  was  there  any  power  of  attorney  filed  among  the  papers  author- 
izing the  attorneys  of  plaintiffs  to  confess  judgment,  and  for  these  rea- 
sons appellants  objected  to  the  introduction  of  the  judgment  in  evidence, 
and  now  insist  that  the  overruling  of  such  objection  was  error.  The 
propositions  under  the  assignment  presenting  this  question  also  raise 
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in  a  general  way  the  objection  that  the  judgment  was  obtained  through 
fraud  by  means  of  a  conspiracy  between  the  attorneys  for  plaintiff  and 
the  intervener^  and  such  an  objection  appears  to  have  been  made  to  the 
evidence  when  offered,  but  it  is  a  sufficient  reply  to  this  objection  to  say 
that  fraud,  which,  of  course,  would  hardly  appear  upon  the  face  of  the 
record,  must  be  shown  by  extrinsic  evidence  to  be  weighed  by  the  court 
or  jury  trying  the  case,  and  could  not  therefore  constitute  an  objection 
to  the  introduction  of  the  judgment  in  evidence.  (Maverick  v.  Salinas, 
15  Texas,  57.) 

The  objection  first  stated,  however,  requires  us  to  determine  whether 
or  not  it  was  necessaiy  for  the  plaintiffs  in  cause  No.  948  to  be  served 
with  a  citation  on  the  intervener's  pleadings,  seeing  that  the  judgment 
recites  that  the  plaintiffs  "appeared  by  attorneys.'*  We  have  resolved 
this  question  in  the  negative.  Under  article  3498u,  Sayles'  Texas  CivU 
Statutes,  appellant  Mrs.  Oreen,  as  next  friend  to  her  minor  children,  was 
authorized  to  institute  the  suit,  and  in  prosecuting  it  she  had  the  same 
rights  as  though  she  had  been  the  guardian  of  such  minors,  with  certain 
exceptions  which  do  not  affect  this  controversy.  This,  we  take  it,  placed 
the  minors  upon  the  same  footing  with  other  litigants  and  removes  from 
the  consideration  any  question  of  the  effect  of  their  nonage. 

But  this  conclusion  only  brings  us  to  a  consideration  of  the  real  ques- 
tion presented  by  appellants,  and  that  is  that  all  of  the  plaintiffs  in  that 
case,  including  the  mother,  should  have  been  cited  to  answer  the  inter- 
vention, and  the  case  of  Harris  v.  Schlinke,  95  Texas,  88,  and  the  line 
of  cases  following  it,  are  pressed  upon  us  as  being  decisive  of  the  mat- 
ter. But  with  that  decision  there  can  be  no  quarrel  in  this,  as  the  fol- 
lowing excerpt  from  the  opinion  stating  the  only  question  before  the 
court  will  show :  "The  only  question  presented  in  this  case  is.  Did  the 
court  have  jurisdiction  of  the  plaintiffs  in  this  suit  to  render  judgment 
against  them  upon  the  cross-bill  filed  by  the  defendant  Schlinke,  there 
being  no  service  upon  the  plaintiffs,  they  not  having  appeared  in  the 
case  after  the  cross-bill  was  filed?''  And  so,  in  the  other  authorities 
cited  by  appellants,  a  service  upon  the  opposite  party  of  the  new  cause 
of  action  pleaded  was  only  required  in  those  cases  where  there  was  not  an 
appearance,  and  in  the  nature  of  things  this  must  be  so,  since  undoubt- 
edly service  of  citation  is  waived  by  a  legal  appearance.  See  Smithers 
V.  Smith,  35  Texas  Civ.  App.,  508;  Mueller  v.  Heidemeyer,  49  Texas 
Civ.  App.,  259,  in  each  of  which  cases  a  writ  of  error  was  denied. 

We  think  the  judgment  on  its  face  sufficiently  disposes  of  the  subject 
matter  and  of  the  parties,  and  is  not  subject  to  any  of  the  objections 
urged  in  appellants'  brief,  and  the  court  therefore  committed  no  error 
in  admitting  it  in  evidence. 

The  refusal  of  the  court  to  vacate  the  judgment  is  made  the  next 
ground  of  attack,  but  in  this,  too,  we  rule  against  appellants.  Without 
deciding  whether  this  is  a  direct  or  a  collateral  attack  on  the  judgment 
(see  Scudder  v.  Cox,  35  Texas  Civ.  App.,  416,  and  authorities  there 
cited) ,  but  treating  it  as  a  direct  attack  for  fraud,  we  are  of  the  opinion 
that  not  only  is  the  finding  of  the  court  upon  that  issue  supported,  but 
in  fact  we  find  no  evidence  whatever  of  fraud  on  the  part  of  the  attor- 
neys representing  the  plaintiffs  in  that  case.  The  charge  of  fraud  ap- 
Vol.  LII.  Civil— 6. 
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pears  to  grow  out  of  the  fact  that  the  attorneys  for  plaintiffs  entered 
into  the  agreement , shown  in  the  judgment,  whereby  the  intervener, 
Bucker,  should  recover  one-half  of  the  land,  when  perhaps  Bucker  could 
not  upon  a  trial  have  recovered  anything,  as  an  effective  means  of  di- 
vesting the  title  of  the  minor  children  to  the  land  awarded  to  Bucker, 
which  was  immediately  thereafter  conveyed  to  the  attorneys  as  their 
share  of  the  recovery  under  the  contract  with  Mrs.'  Hart.  The  testi- 
mony shows  that  the  whole  matter  was  fully  explained  to  the  district 
judge,  and  the  most,  therefore,  that  can  be  said  of  it  is  that  the  proceed- 
ings were  irregular,  but  it  may  be  doubted  that  even  this  is  true,  in  view 
of  article  3498v,  Sayles'  Texas  Civil  Statutes,  which  reads  as  follows: 
"Such  next  friend,  or  the  attorney  of  record  of  such  minor  may  enter 
into  such  agreed  judgment  or  compromise  in  such  suit  as  the  court  may 
approve,  and  the  decree  entered  upon  such  agreement  or  compromise, 
when  approved  by  the  court,  shall  be  forever  binding  on  said  minor,  and 
can  divest  title  out  of  the  minor  or  vest  it  in  him,  when  the  court  is  sat- 
isfied such  decree  is  for  the  best  interest  of  the  minor  under  all  the  cir- 
cumstances ;  and  the  court  may  hear  evidence  touching  upon  such  agree- 
ment or  compromise  before  approving  the  same.'*         ' 

These  conclusions  result  in  an  afiirmance  of  the  judgment  as  to  those 
appellees  claiming  only  the  lands  involved  in  cause  No.  948. 

The  second  judgment,  attacked  both  by  an  objection  to  the  evidence 
and  error  to  the  court's  failure  to  vacate  it,  is  as  follows : 

«C.  A.  Hart  et  al.  v.  S.  A.  Hart  et  al.    No.  996.    April  15, 1898. 

"This  day  this  cause  being  called  for  trial,  when  all  the  parties  ap- 
peared by  attorneys,  and  it  appearing  to  the  court  that  the  defendants 
Lib  Hart  and  Mildred  Hart  are  minors,  it  is  ordered  that  T.  0.  Martin 
be,  and  he  is  hereby,  appointed  guardian  ad  litem  for  said  minors,  to 
appear  and  answer  for  them  and  represent  their  interest  herein,  where- 
upon said  Martin  appeared  and  answered  for  said  minors,  when  all  the 
parties  announced  ready  for  trial,  a  jury  being  waived,  and  all  matters 
of  facts,  as  well  as  of  law,  was  submitted  to  the  court,  and  the  court, 
after  hearing  the  pleadings,  the  evidence  and  argument  of  counsel,  is  of 
opinion  that  the  defendant  G.  A.  Bucker  is  entitled  to  recover  the  fol- 
lowing tract  of  land,  portions  of  the  land  in  controversy  herein,  to  wit: 
Being  a  portion  of  the  J.  S.  Turner  survey  described  as  follows :  Begin- 
ning at  the  N.  E.  corner  of  the  B.  Bains  survey.  Thence  S.  30  E.  450 
varas,  a  stake.  Thence  N.  60  E.  1545  varas,  a  stake  for  corner.  Thence 
N".  30  W.  450  varas,  a  rock.  Thence  S.  60  W.  737  varas,  a  rock.  Thence 
N.  30  W.  160  varas,  a  rock.  Thence  S.  60  W.  950  varas,  a  rock.  Thence 
N.  30  W.  950  varas  to  the  N.  B.  line  of  the  original  survey.  Thence  S. 
60  W.  to  the  N.  E.  comer  of  a  tract  of  this  survey  sold  to  Z.  E.  Coombs, 
250  varas.  Thence  S.  30  E.  1296  varas  to  the  N.  B.  line  of  the  B.  Bains 
survey.  Thence  N.  60  W.  to  the  beginning,  containing  260  acres  of 
land.  Also  a  tract  of  land  described  as  follows :  Beginning  960  varas 
S.  60  W.  from  the  N".  E.  comer  of  the  J.  S.  Turner  survey  and  the  N.  W. 
corner  of  the  I.  W.  Walley  survey,  a  rock  on  the  south  line  of  the  Willis 
Phillips  survey.  Thence  S.  60  W.  1054  varas  to  a  stake.  Thence  S.  20 
E.  950  varas,  a  rock.  N.  60  E.  950  varas,  a  rock.  Thence  S.  30  E.  160 
varas.  Thence  N.  60  E.  743  varas  to  the  N.  E.  corner  of  the  260-acre 
tract  of  the  Hart  survev.    Thence  X.  30  TV.  160  varas  to  a  stake  on  the 
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S.  line  of  the  I.  W.  Walley  survey.  Thence  S.  60  W.  640  varas  to  bis 
S.  W.  corner.  Thence  N.  30  W.  950  varas  with  the  west  line  of  said  sur- 
vey. Also  a  tract  of  land  described  as  follows :  Beginning  at  the  S.  W. 
comer  of  the  Lee  Eoark  survey,  a  rock,  a  P.  0.,  S.  50  W.  varas,  do.  P.  0., 
2  W.  10  var^s  S.  60  W.  207  varas,  N.  W.  corner  of  a  survey  for  A.  J. 
Kigsby.  Thence  S.  30  E.  950  varas,  a  rock  in  the  N.  line  of  J.  A.  Kuy- 
kendall  tract.  Thence  N.  60  W.  104  varas  to  a  rock,  a  P.  0.  brs.  S.  4  E. 
70  varas,  do.  brs.  S.  41  E.  53  varas,  do.  brs.  N.  18  E.  14  varas.  Thence 
N.  30  W.  1110  varas  to  the  S.  line  of  the  I.  W.  Walley  survey.  Thence 
N.  60  E.  711  varas  to  Walley's  S.  E.  corner.  Thence  S.  30  E.  120  varas 
to  the  beginning. 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that  the 
defendant  G.  A.  Rucker  do  have  and  recover  of  and  from  all  the  other 
parties  to  this  suit,  to  wit,  C.  A.  Hart,  Lib  Hart,  Mildred  Hart,  A.  J. 
Bigsby  and  J.  R.  Kuykendall,  the  title  and  possession  of  the  said  above 
described  tracts  of  land,  and  that  writ  of  possession  issue  in  his  favor  to 
put  him  in  possession  thereof.  And  that  A.  J.  Rigsby  do  have  and  re- 
cover of  and  from  all  the  other  parties  to  this  suit,  to  wit,  C.  A.  Hart, 
Mrs.  S.  A.  Hart,  Lib  Hart,  Mildred  Hart  and  J.  R.  Kuykendall,  the  fol- 
lowing described  lands  in  controversy  in  this  suit,  to  wit:  All  that  cer^ 
tain  tract  or  parcel  of  land  situated  in  Hood  County,  Texas,  on  the 
waters  of  Stroud^s  Creek,  160  acres,  and  being  known  as  and  called  a 
part  of  the  J.  S.  Turner  survey,  and  also  being  the  same  land  surveyed 
for  said  defendant  A.  J.  Rigsby  as  a  pre-emption  homestead  claim,  and 
being  more  particularly  described  as  follows:  Beginning  at  the  S.  W. 
comer  of  the  McKinney  and  Williams  survey  of  160  acres,  also  the  S.  E. 
comer  of  the  said  A.  J.  Rigsby  survey.  Thence  S.  60  W.  980  varas  to 
the  said  Rigsby  S.  W.  corner.  Thence  N.  30  W.  980  varas  to  said 
Rigsby  S.  W.  comer.  Thence  N.  30  W.  980  varas  to  his  N.  W.  corner. 
Thence  N.  60  E.  950  varas  to  said  Rigsby  N.  E.  corner,  also  N.  W. 
comer  of  said  McKinney  and  Williams  survey.  Thence  S.  30  E.  950 
varas  to  the  place  of  beginning. 

"And  that  J.  E.  Kuykendall  do  have  and  recover  of  and  from  all  the 
other  parties  to  this  suit,  to  wit,  C.  A.  Hart,  Mrs.  S.  A.  Hart,  Lib  Hart, 
Mildred  Hart  and  A.  J.  Rigsby,  the  following  described  lands  in  contro- 
versy in  this  suit,  to  wit :  All  that  certain  tract  or  parcel  of  land  situated 
in  Hood  County,  Texas,  on  the  headwaters  of  Stroud^s  Creek,  and  being 
known  as  and  called  a  part  of  the  J.  S.  Turner  survey,  and  also  being  the 
same  land  surveyed  for  the  defendant  J.  R.  Kuykendall  as  a  preemption 
homestead  claim.  Beginning  at  the  N*.  W.  corner  of  E.  Bolton  survey,  a 
rock  pile.  Thence  S.  30  E.  855  varas  to  T.  W.  Arrington  survey. 
Thence  S.  60  W.  804  varas  to  T.  W.  Arrington's  N.  W.  corner,  a  double 
black-jack  brs.  N.  55  W.  1^^  varas.  Thence  N.  30  W.  855  varas,  said 
KuykendalFs  N.  W.  corner.  Thence  N.  60  E.  with  the  S.  line  of  A.  J. 
Rigsby  to  the  place  of  beginning,  containing  142  acres,  more  or  less. 
And  it  is  ordered,  adjudged  and  decreed  that  C.  A.  Hart,  S.  A.  Hart, 
Lib  Hart,  Mildred  Hart,  recover  nothing  in  this  suit,  and  go  hence  with- 
out day,  and  that  the  said  Rucker,  Rigsby  and  Kuykendall  pay  all  costs 
incurred  by  them,  and  that  oflBcers  of  this  court  have  execution  against 
C.  A.  Hart  for  all  their  costs  incurred." 

The  objection  to  tliis  judgment,  which  we  sustain,  is  that  the  face  of 
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the  records  shows  there  was  no  pleading  to  authorize  it.  In  cause  No. 
996,  in  which  this  judgment  was  rendered,  C.  A.  Hart,  a  brother  of  the 
deceased  C.  C.  Hart,  sued  these  appellants,  O.  A.  Bucker  and  others,  to 
recover  the  lands  in  controversy  in  this  suit,  and  to  set  aside  a  deed  made 
by  him  to  C.  C.  Hart,  through  which  the  defendants  claimed.  G.  A. 
Bucker  disclaimed,  but  later  filed  the  following  amended  answer,  to  wit: 

"C.  A.  Hart  v.  S.  A.  Hart  et  al.  Suit  pending  in  the  District  Court 
of  Hood  County,  Texas,  No.  996.    March  Term,  1898. 

"And  now  comes  the  defendant  G.  A.  Bucker,  one  of  the  defendants 
in  the  above  stated  and  numbered  cause,  leave  of  the  court  being  .first 
obtained  for  that  purpose,  and  amends  his  original  answer  filed  in  this 
cause  on  March  23,  1897,  and  alleges  and  avers  in  lieu  thereof  as  fol- 
lows: 

"And  now  comes  the  defendant  6.  A.  Bucker,  in  the  above  stated  and 
numbered  cause,  and  excepts  and  demurs  to  plaintiffs'  petition,  and  says 
that  same  is  wholly  insufficient  in  law,  and  of  this  he  prays  the  judg- 
ment of  the  court  on  said  demurrer  and  exceptions. 

"And  for  further  answer  herein  said  defendant  G.  A.  Bucker  says  that 
he  is  not  guilty  of  the  many  wrongs,  injuries  and  trespasses  alleged 
against  him  in  plaintiffs'  petition,  any  or  either  of  them,  as  to  the  fol- 
lowing described  lands  sued  for  in  this  case,  to  wit:  1st  tract. — Begin- 
ning at  the  S.  W.  corner  of  the  Lee  Boark  survey,  a  rock,  a  P.  0.,  S.  50 
W.  —  varas,  do.  S.  30  W.  10,  S.  60  W.  207  varas.  N.  W.  corner  of  a 
survey  for  A.  J.  Bigsby.  Thence  S.  30  E.  950  varas  to  rock  in  the  north 
line  of  J.  B.  Kuykendall,  a  rock.  Thence  S.  60  W.  104  varas  to  a  rock, 
a  P.  0.  brs.  S.  46  —  70  varas,  do.  brs.  S.  41  E.  53  varas,  a  P.  0.,  if.  18 
B.  14  varas.  Thence  N.  30  W.  1110  varas  to  the  south  line  of  I.  W.  Wal- 
ley  survey.  Thence  N.  60  E.  711  varas  to  Walley's  S.  E.  corner.  Thence 
S.  30  E.  120  varas  to  the  beginning. 

"Also  the  following  described  lands:  Beginning  960  varas  S.  60  W. 
from  the  N.  E.  corner  of  the  James  Turner  survey,  a  rock  on  the  south 
line  of  Willis  Phillips'  survey.  Thence  S.  60  W.  1054  varas  to  a  stake. 
Thence  S.  30  E.  950  varas,  a  rock.  N.  60  E.  950  varas,  a  rock.  Thence 
S.  30  E.  160  varas.  Thence  N.  60  E.  743  varas  to  the  N.  E.  corner  of 
260-acre  tract  of  the  Hart  survey.  Thence  N.  30  W.  160  varas  to  a 
stake  on  the  south  line  of  G.  W.  Walley  survey.  Thence  S.  60  W.  640 
varas  to  his  S.  W.  corner.  Thence  N.  30  W.  950  varas  with  the  west  line 
of  the  said  Walley  survey. 

"Also  the  following  described  lands  described  in  plaintiffs'  petition, 
to  wit :  Beginning  at  the  N.  E.  corner  of  the  B.  Bains  survey.  Thence 
S.  30  E.  450  varas,  a  stake.  Thence  N.  60  E.  1545  varas,  a  stake  for  cor- 
ner. Thence  N.  30  W.  450  varas,  a  rock.  Thence  S.  60  W.  732  varas,  a 
rock.  Thence  N.  30  W.  160  varas,  a  rock.  Thence  S.  60  W.  950  varas 
to  the  original  N.  B.  line  of  this  survey.  Thence  S.  60  W.  to  the  N.  E. 
corner  .of  a  tract  out  of  this  survey  sold  to  it.  E.  Coombs,  250  varas. 
Thence  S.  30  E.  1296  varas  to  the  N.  B.  line  of  the  B.  Bains  survey. 
Thence  IST.  60  E.  to  the  place  of  beginning. 

"Being  all  the  said  land  the  said  defendant  0.  A.  Bucker  owns  and 
claims  out  of  the  tract  of  land  described  in  plaintiffs'  petition,  and  of 
this  said  defendant  Bucker  puts  himself  upon  the  court  and  country. 
W.  A.  Duke,  attorney  for  defendant  G.  A.  Bucker." 
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The  rule  seems  to  be  that  a  judgment  based  upon  defective  pleadings^ 
even  though  such  pleadings  are  bad  on  general  demurrer,  is  nevertheless 
not  for  that  reason  void,  but  otherwise  where  there  are  no  pleadings  at 
all  to  support  the  judgment.  (Stanley  v.  King,  45  Texas  Civ.  App., 
414 ;  Houston,  E.  &  W.  T.  By.  Co.  v.  Skeeter  Bros.,  44  Texas  Civ.  App., 
105;  Watt  v.  Parlin  &  OrendorflE  Co.,  44  Texas  Civ.  App.,  438.)  It 
would  appear  upon  sound  reason  that  a  judgment  rendered  where  no 
case  has  been  stated  or  attempted  to  be  stated,  is  as  much  a  judgment 
upon  a  matter  coram  non  judice,  whatever  may  be  the  jurisdiction  of  the 
court  rendering  it,  as  a  judgment  upon  a  case,  however  perfectly  stated, 
before  a  court  not  authorized  to  hear  and  determine  it.  In  such  a  case, 
as  where  the  record  alQBrmatively  shows  a  want  of  jurisdiction  over  the 
parties  or  subject  matter,  the  judgment  ought,  we  think,  to  be  treated  as 
a  nullity,  both  on  direct  and  collateral  attack. 

It  follows  from  this  that  the  judgment  of  the  District  Court  of  Hood 
County  must  be  reversed  as  between  these  appellants  and  those  appellees 
claiming  the  lands  awarded  to  Bucker  in  the  judgment  rendered  in  cause 
No.  996,  and  there  being  no  contention  that  such  appellees  have  title 
except  upon  the  theoiy  of  the  validity  o;f  such  judgment,  judgment  is 
here  rendered  in  favor  of  appellants  as  to  so  much  of  the  lands  in  con- 
troversy.   Affirmed  in  part  and  reversed  and  rendered  in  part. 

OPINION  ON  MOTION  FOR  REHEARING. 

On  this  motion  for  rehearing  by  those  appellees  as  against  whom  we 
reversed  and  rendered  judgment  in  appellants^  favor,  our  attention  has 
been  called  to  the  fact  that  in  the  court  below  there  were  certain  pleas 
seeking  a  recovery  for  improvements  in  good  faith,  and  it  therefore  be- 
comes our  duty  to  remand  this  branch  of  the  case  for  a  trial  upon  that 
issue.  It  can  not  be  held,  as  matter  of  law,  that  these  appellees  can 
not  recover  for  their  improvements  made  in  good  faith  merely  because 
they  claim  title  under  a  void  judgment.  See  Netzorg  v.  Green,  26  Texas 
Civ.  App.,  119,  and  cases  there  cited.  Since  the  cause  is  to  be  remanded 
these  appellees  will  also  have  an  opportunity  to  be  heard  on  their  plea 
over  against  their  warrantors.  The  cause  is  therefore  remanded  for 
trial  upon  the  above  issues  only.  Motion  granted  in  part  and  overruled 
in  part. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


Jahss  Harrison,  County  Juogb,  v.  E.  A.  Dickinson. 

Decided  October  28«  1908. 

Jbsdaxmi*— Uquor  Dealer't  lioense— Pleading. 

A  County  Judge  refused  to  issue  to  an  applicant  a  license  to  sell  intoxicat- 
ing liquors  for  the  reason  that  the  dealer's  place  of  business  was  within  local 
option  territory;  the  dealer  applied  to  the  District  Court  for  mandamus  to  com- 
pel Uie  issuance  of  the  license.  The  issue  being  made  by  the  ftnding  of  the 
County  Judge  and  by  the  pleadings  of  the  parties  as  to  whether  the  dealer's 
place  of  business  was  within  local  option  territory,  the  burden  was  upon  the 
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applicant  for  mandafnus  to  prove  the  negative  of  the  issue  before  he  could  be 
entitled  to  the  extraordinary  writ. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  W.  H.  Pope. 

Blain  &  Howih,  for  appellant. 

Teagle  &  Conley,  for  appellee. — ^When  a  judge  has  made  such  a  find- 
ing of  fact  that  -only  one  judgment  can  be  rendered  upon  such  a  find- 
ing, the  entry  of  the  proper  judgment  is  purely  a  ministerial  act,  and 
by  mandamus  he  can  be  compelled  to  enter  the  proper  judgment,  and 
when  relator  found  every  allegation  in  respondent's  petition  for  liquor 
dealer's  license  to  be  true,  the  law  is  mandatory  that  he  make  the  proper 
entry  granting  the  license  as  prayed  for,  and  only  one  judgment  could 
have  been  entered  upon  such  a  finding,  and  that  is  not  in  the  discretion 
of  the  court  Baskin-McQregor  Law,  Acts  of  the  Thirtieth  Legislature, 
p.  261 ;  Lloyd  v.  Brinck,  35  Texas,  1. 

The  County  Judge  can  not  judicially  know  where  the  lines  of  local 
option  territory  are,  and  even  if  he  did  know,  in  fact,  he  would  not  be 
authorized  to  use  such  knowledge  as  a  basis  of  a  judgment  where  there 
was  no  plea  making  such  fact  an  issue.  A  party  litigant  must  be  ap- 
prised by  the  pleadings  of  the  issue  he  is  expected  to  meet  in  order  that 
he  may  have  opportunity  to  produce  evidence  upon  such  issues.  Mevers 
V.  State,  105  S.  W.,  48. 

BEESE,  Associate  Justice. — Appellee  made  application  for  liquor 
license  to  appellant.  County  Judge  of  Jefferson  County,  under  the  pro- 
visions of  section  10,  chapter  138,  Acts  of  the  Thirtieth  Legislature.  His 
application  contained  all  the  requirements  of  the  statute.  Due  notice 
was  given,  and  on  the  hearing  the  County  Judge  (who  is  appellant  here) 
found  that  all  the  allegations  of  the  petition  were  true,  but  further  found 
as  a  fact  that  the  place  where  the  applicant  proposed  to  carry  on  his 
business  was  within  territory  where  the  sale  of  intoxicating  liquors  was 
prohibited  under  the  local  option  laws,  and  on  this  ground  refused  to 
grant  the  application.  Appellee  thereupon  brought  this  suit  in  the 
District  Court,  wherein  he  seeks  a  writ  of  mandamus  to  compel  appellant 
as  County  Judge  to  grant  his  application  for  license,  as  prayed  for. 
TTpon  hearing,  the  District  Court  granted  the  writ  as  prayed  for,  from 
which  judgment  the  County  Judge  appeals. 

It  is  alleged  in  appellee's  petition  in  the  District  Court,  among  other 
things,  that  the  place  at  which  he  sought  to  do  business  was  not  in  a 
local  option  district.  It  is  also  alleged  that  upon  the  hearing  of  his  ap- 
plication the  County  Judge  had  found  that  such  place  was  in  a  local  op- 
tion district,  and  had  refused  it  on  that  ground.  Appellant  in  his  an- 
swer alleged  that  the  place  was  in  local  option  territory. 

In  seeking,  by  the  use  of  the  extraordinary  remedy  of  a  writ  of  man- 
damus, to  compel  the  County  Judge  to  grant  him  the  license  prayed  for, 
it  was  incumbent  upon  appellee  to  show  the  existence  of  all  the  facts  es- 
sential to  his  right,  and  that  there  was  no  impediment  to  the  granting 
of  the  license  as  prayed  for.     (Arberry  v.  Beavers,  6  Texas,  473.) 
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By  the  terms  of  the  Act  of  the  Legislature  referred  to,  the  right  of 
any  person  to  a  license  to  sell  liquor  was  expressly  limited  to  such  local- 
ity as  was  not  in  local  option  territory.  The  issue  as  to  whether  the  place 
at  which  appellee  desired  to  pursue  his  calling  was  within  such  terri- 
tory was  clearly  raised  by  the  finding  of  the  County  Judge  and  by  the 
pleadings  of  the  parties.  In  such  case  appellee,  to  entitle  himself  to  the 
benefit  of  the  law,  was  required  to  show  by  proper  evidence  that  this 
locality  was  not  in  a  local  option  territory.  This  was  a  fact  essential  to 
his  right.  The  trial  court  did  not  inquire  into  this  at  all,  but  held  that, 
inasmuch  as  the  statute  did  not  expressly  require  the  applicant  for  li- 
cense to  set  out  in  his  application  to  the  County  Judge  this  negative  fact, 
and  prove  it,  it  was  immaterial  in  the  mandamus  proceeding.  In  this 
we  think  the  court  was  in  error.  The  issue  as  to  whether  the  locality  re- 
ferred to  in  the  application  was  in  local  option  territory  should  have 
been  first  determined  in  appellee^s  favor  before  the  writ  of  mandamus 
was  ordered. 

The  judgment  is  reversed  and  the  cause  remanded  for  another  trial, 
in  accordance  with  this  opinion. 

Reversed  and  remanded. 


ToM  Pierce  Nichols  v.  H.  A.  Paine. 

Decided  October  28,  1908. 

1.— Sequestration — ^Damages — ^Mortgage  Foredosnre — Eight  of  Potsesiion. 

No  damages  can  be  recovered  for  unlawfally  suing  out  a  writ  of  seques- 
tration in  foreclosing  an  overdue  mortgage  on  personal  property,  where  the 
contract  itself  gaVe  uie  mortgagee  the  right  to  take  possession  of  the  property 
on  default  in  payment. 

2. — ^Appeal — ^Damages  for  Delay. 

That  an  appeal  was  taken  for  delay  can  not  be  inferred  from  the  fact  that 
appellant  filed  his  bond  and  transcript  on  the  last  days  allowed  by  law  therefor. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  G.  Kittrell. 

A.  E.  Jayne,  for  appellant.  * "-  *  - 

W.  0.  Love  lind  B.  J.  Channell,  for  appellee. 

RICE,  Associate  JusticE. — ^This  suit  was  instituted  by  appellee 
against  appellant  for  the  recovery  of  $580,  together  with  eight  percent 
interest  thereon  and  ten  percent  attomey^s  fees,  evidenced  by  three  cer- 
tain promissory  notes  executed  by  appellant  and  payable  to  appellee,  of 
date  November  19,  1905,  aggregating  said  amount,  and  for  the  fore- 
closure of  a  mortgage  lien  upon  one  certain  hoisting  engine,  given  as 
security  therefor.  Said  notes  were  alleged  to  have  been  unpaid  and  long 
past  due,  and  that  a  necessity  existed  for  the  enforcement  of  their  collec- 
tion by  suit.  A  copy  of  said  mortgage  was  attached  to  said  petition,  and 
contained,  among  other  things,  a  clause  to  the  effect  that,  if  said  notes 
were  paid  according  to  their  tenor,  the  same  should  be  null  and  void ;  but 
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in  case  of  failure  or  refusal  to  pay  said  notes^  or  either  of  them,  accord- 
ing to  their  tenor  and  effect,  then  the  owner  or  holder  of  said  notes,  or 
such  of  them  as  were  unpaid,  would  be  authorized  to  take  possession  of 
said  property  so  mortgaged,  and  for  said  purpose  to  make  entry  upon 
any  land  and  remove  any  obstruction  necessary,  and  by  giving  ten  days' 
notice  in  writing  of  the  time,  place  and  terms  of  sale,  posted  at  the  court- 
house, with  or  without  taking  possession  of  said  property,  and  with  or 
without  the  same  being  present  at  said  sale,  to  sell  the  same  and  execute 
to  the  purchaser  a  bill  of  sale  thereof,  directing  that  the  proceeds  of  said 
sale  should  be  applied  first  to  the  payment  of  said  notes  and  interest  and 
attome/s  fees,  and  the  balance,  if  any,  to  be  paid  to  said  mortgagor. 

At  the  time  of  filing  of  said  suit  plaintiff  likewise  sued  out  a  writ  of 
sequestration,  which  was  duly  levied  upon  said  hoisting  engine.  In  his 
affidavit  to  secure  said  writ  of  sequestration  plaintiff  stated  that  he  feared 
the  defendant,  who  was  in  possession  of  said  engine,  would  injure  and 
ill-treat  the  same  during  the  pendency  of  the  suit,  etc. 

Defendant,  in  his  answer,  admitted  the  execution  and  delivery  of  the 
notes  and  mortgage  mentioned,  but  by  way  of  reconvention  alleged  that 
appellee  had  wrongfully  sued  out  the  writ  of  sequestration,  in  that  he  did 
not  fear  that  appellant  would  injure  and  ill-treat  said  property  during 
the  pendency  of  said  suit ;  that  said  writ  was  sued  out  without  any  rea- 
sonable grounds  for  fearing  that  appellant  would  injure  and  ill-treat 
said  property,  and  that  the  same  was  wrongfully  and  maliciously  sued 
out  for  the  purpose  of  injuring  the  appellant;  that  at  the  time  said  writ 
was  sued  out  appellant  was  using  said  engine  with  other  machinery  in 
raising  some  railroad  iron  from  the  bottom  of  the  Trinity  River,  and  that 
plaintiff  knew  that  if  defendant  were  deprived  of  the  use  of  said  machine 
at  said  time,  in  the  performance  of  said  work,  it  would  cause  him  great 
loss  and  damage,  and  that  as  a  result  of  the  suing  out  of  said  writ  the 
constable,  in  whose  hands  the  same  was  placed  for  execution,  took  pos- 
session of  said  engine,  kept  the  same  in  his  possession  for  ten  days,  un- 
til replevied  by  appellant,  as  a  result  of  which  appellant  had  sustained 
damages  in  the  sum  of  $1,000,  and  exemplary  damages  in  the  sum  of 
$4,000,  for  which  he  prayed  judgment. 

Upon  the  trial  plaintiff  introduced  in  evidence  the  notes  and  chattel 
mortgage  and  proved  the  value  of  the  property  sequestered;  whereupon 
appellant  offered  in  evidence  in  support  of  his  cross-action  the  affidavit 
for  sequestration,  together  with  other  evidence  showing  that  said  affidavit 
for  the  writ  of  sequestration  was  untrue,  as  well  as  evidence  to  show  that 
said  writ  was  maliciously  sued  out,  to  the  introduction  of  which  evi- 
dence appellee  objected  on  the  ground  that  no  cause  of  action  was  shown 
by  said  petition;  and  further,  because  the  mortgage  gave  appellee  the 
right  to  take  possession  of  said  engine  at  the  time  said  writ  was  sued 
out,  and  as  appellee  had  the  right  to  seize  said  property  under  his  con- 
tract with  appellant,  he  could  not  be  held  liable  for  damages  resulting 
from  the  seizure  of  said  property  by  said  writ. 

This  objection  was  sustained  by  the  court,  and  the  jury  were  in- 
structed to  return  a  verdict  for  appellee  for  his  debt  and  foreclosure  of 
his  mortgage,  which  was  accordingly  done,  and  judgment  entered  for 
plaintiff  thereon,  from  which  this  appeal  is  prosecuted. 

The  appellant  urges  by  his  first  assignment  that  the  court  below  erred 
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in  the  trial  of  this  cause  in  excluding  all  the  evidence  offered  by  him  tend- 
ing  to  prove  each  and  all  of  the  allegations  of  his  cross-bill,  and  in  per- 
emptorily instn;icting  the  jury  to  find  a  verdict  against  him  thereon.  It 
will  therefore  be  seen  that  the  question  raised  is  whether  or  not  the  fact 
of  appellant's  having  given  a  mortgage  which  authorized  the  plaintiff  to 
take  possession  of  the  engine  with  the  usual  power  of  selling  same  in 
default  of  payment  of  his  debt,  would  preclude  defendant  from  recover- 
ing damages  for  the  seizure  of  the  same  by  sequestration  upon  showing 
that  the  grounds  stated  to  obtain  the  writ  therefor  were  untrue,  and  fur- 
ther, that  the  same  waa  maliciously  sued  out,  by  reason  of  which  defend- 
ant suffered  damages. 

This  question  has  been  heretofore  determined  adversely  to  appellant's 
contention.  In  the  case  of  Wedig  v.  San  Antonio  Brewing  Ass'n,  25 
Texas  Civ.  App.,  158,  Justice  Collard,  in  delivering  the  opinion  of  the 
court,  said  among  other  things:  "It  will  be  seen  by  the  terms  of  the 
mortgages  that  the  Brewing  Company,  defendant,  had  the  right  to  take 
possession  of  the  property  and  sell  it  to  pay  the  debt  secured  thereby,  or 
any  part  of  the  debt.  The  petition  shows  that  the  debt  had  not  been  paid 
in  full,  and  the  right  to  take  the  property  into  possession  can  not  be  ques- 
tioned. The  exercise  of  that  right  and  securing  it  by  process  of  the  court 
could  not  be  ground  for  damages."  Citing  Harling  v.  Creech,  88  Texas, 
300.  The  Wedig  case  was  one  in  which,  as  in  this,. the  plaintiff  had  exe- 
cuted a  mortgage  for  the  security  of  a  debt,  and  the  defendant,  the  debt 
being  past  due,  had  sued  out  a  writ  of  sequestration  and  taken  posses- 
sion of  the  property  thereunder,  and  the  suit  was  brought  by  the  plain- 
tiff to  recover  damages  for  the  alleged  illegal  suing  out  of  said  writ,  and 
depriving  him  of  possession  of  said  property  by  reason  thereof;  the 
court  saying  further  in  said  opinion  that  "the  defendant  is  only  charged 
with  doing  an  act  which  the  contract  declared  it  could  do,  and  it  is  dif- 
ficult to  see  how  it  would  render  itself  liable  for  doing  it." 

In  the  case  of  Singer  Manfg.  Co.  v.  Rios,  96  Texas,  174,  on  certified 
question  from  this  court  to  the  Supreme  Court,  it  was  held  that  the  pro- 
vision in  a  chattel  mortgage  that  the  mortgagee  may  enter  the  mort- 
gagor's premises  and  take  possession  of  property  on  default  of  payment 
is  valid,  and  constitutes  a  defense  against  an  action  for  trespass  in  so 
taking  possession,  if  the  same  was  done  peaceably,  even  though  without 
the  consent  of  the  mortgagor;  and  Judge  Gaines,  in  reviewing  the  case 
of  Harling  v.  Creech,  supra,  held  that  that  case  announced  a  correct 
doctrine. 

We  therefore  think  that  there  was  no  error  on  the  part  of  the  trial 
judge  in  excluding  said  testimony  so  offered  by  defendant,  and  in  direct- 
ing a  verdict  in  behalf  of  plaintiff,  as  he  did,  and  therefore  overrule  this 
assignment. 

Appellee  urges  an  affirmance  of  the  judgment  of  the  court  below  with 
damages,  and  insists  that  the  record  discloses  a  manifest  purpose  on  the 
part  of  appellant  to  delay  the  enforcement  of  the  judgment  of  the  court 
below  by  resorting  to  an  appeal  and  the  suspension  of  the  execution  of 
said  judgment  without  any  reasonable  cause  for  complaint  against  the 
same.  Nothing  is  shown  in  support  of  this  contention  except  that  the 
appeal  bond  and  transcript  were  filed  by  appellant  respectively  on  the 
last  days  that  the  same  could  lawfully  have  been  filed,  and  that  no  briefs 
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were  filed  in  the  court  below,  and  none  were  filed  in  the  Appellate  Court 
at  the  time  of  the  filing  of  the  transcript.  Appellant,  before  the  submis- 
sion of  this  cause,  howeter,  had  duly  prepared  and  filed  his  brief  herein, 
and  no  postponement  of  the  cause  was  occasioned  by  his  failure  to  file 
said  brief.  The  law  having  given  the  appellant  a  definite  time  within 
which  to  file  his  appeal  bond  and  transcript,  and  the  same  having  been 
filed  within  that  time,  notwithstanding  the  fact  that  each  of  these  acts 
was  done  on  the  very  last  day  on  which  he  had  the  right  to  do  them,  still 
we  do  not  believe  that  these  facts  alone  woujd  constitute  such  delay  on 
his  part  as  would  justify  the  belief  that  the  appeal  was  taken  merely  for 
delay,  and,  so  believing,  we  decline  to  sustain  appellee's  contention,  and 
overrule  the  same. 

Believing  no  error  has  been  shown  in  the  action  of  the  trial  court,  its 
judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  L.  Hall  v.  Houston  &  Texas  Central  Railroad  Company. 

Decided  October  28.  190S. 

1. — ^Bailway — ^Public  Boad. 

Where  a  railway  company  constructed  and  fenced  its  road  along  and  across 
a  public  highway  for  a  distance  of  400  yards,  opening  up  a  new  way  through 
woods  parallel  with  its  track,  for  that  distance,  it  was  not,  by  obtaining  consent 
for  such  change  from  the  county  authorities  and  by  their  accepting  and  working 
the  new  road,  relieved  from  its  obligation  to  restore  the  new  road  to  its  former 
state  or  to  such  state  as  to  not  unnecessarily  impair  its  usefulness  (Rev.  Stats., 
art.  442G). 

2. — Same — ^Agreement  to  make  New  Boad. 

Where  a  public  road,  unobstructed  by  stumps  of  trees,  was  occupied  by  a  rail- 
way with  its  track  under  an  undertaking*  by  it  with  the  county  authorities  con- 
senting to  such  occupation  to  make  a  new  road  parallel  with  and  substantially 
the  same  as  the  old,  any  member  of  the  public  suffering  injury  in  using  the  new 
road  through  the  failure  of  the  railway  company  to  comply  with  such  under- 
taking was  entitled  to  redress  from  the  company. 

8.— Same. 

The  agreement  with  the  county  authorities  for  vacating  the  old  and  construct- 
ing a  new  road  was  one  for  the  benefit  of  the  public;  the  company  accepting  its 
benefits  owed  a  duty  to  the  public  compelled  to  use  the  new  one  to  perform  the 
contract  on  its  part;  it  was  not,  in  so  doing,  in  the  attitude  of  an  independent 
contractor  to  make  roads  for  the  county  authorities;  its  falure  to  remove  ob- 
structing stumps  as  required  by  the  road  law  was  a  failure  in  its  undertaking; 
and  the  acceptance  of  the  new  road  by  the  county  authorities  did  not  preclude 
action  by  one  of  the  public  injured  by  such  failure. 

4. — Same — ^Pleading — ^Proximate  Cause. 

An  allegation  by  plaintiff  that  the  occupation  of  the  public  road  by  the  railway 
was  unlawful,  being  without  authority,  and  a  proximate  cause  of  the  injury  on 
the  new  road  constructed  to  take  its  place,  if  the  unlawfulness  of  the  occupation 
was  not  proved,  did  not  prevent  recovery  upon  other  allegations  of  injury  by 
defendant's  default  in  making  a  proper  road  in  the  new  location. 

Appeal  from  the  District  Court  of  Leon  County.  Tried  below  before 
Hon.  Gordon  Boone. 


1908.']  Hall  v.  H.  &  T.  C.  B.  R  Co.  91 

Joe  H.  Seale  and  Wm.  Watson,  for  appellant.. — The  question  arising 
on  the  facts  is  one  of  law  only  when  all  reasonable  men  must  draw  the 
same  conclusion  from  them.  Lamberida  v.  Barnum^  90  S.  W.,  699; 
Eastham  v.  Hunter,  98  Texas,  660;  Joske  v.  Irvine,  91  Texas,  582.  Or 
if  the  testimony  taken  as  true  is  such  that  ordinary  minds  may  differ 
as  to  the  conclusions  to  be  drawn  from  it.  St.  Louis  S.  W.  Ry.  Co.  v. 
Demsey,  89  S.  W.,  788 ;  Rutchings  v.  St.  Louis  Ry.  Co.,  89  S.  W.,  25 ; 
Lee  V.  I.  &  G.  N.  Ry.  Co.,  89  Texas,  588;  Long  v.  Red  River  S.  &  S.  Ry. 
Co.,  85  S.  W.,  1050.  Or  is  sufficient  to  warrant  a  reasonable  belief  of  the 
fact  sought  to  be  inferred.  Washington  v.  International  &  Q.  N.  Ry. 
Co.,  90  Texas,  320.  Or  is  conflicting  on  a  material  issue.  Parker  v. 
Stroud,  87  S.  W.,  735;  Sieber  v.  Johnson  Mercantile  Co.,  90  S.  W.,  516; 
Johnson  v.  Texas  Central  Ry.  Co.,  42  Texas  Civ.  App.,  604 ;  Gist  v.  In- 
ternational &  G.  N*.  Ry.  Co.,  102  S.  W.,  457.  The  case  must  be  submitted 
to  the  jury. 

When  a  railroad  corporation  constructs  its  road  across,  along  or  upon 
a  public  highway,  and  fails,  refuses  or  neglects  to  restore  it  to  its  former 
state,  or  to  such  state  as  not  to  unnecessarily  impair  its  usefulness,  it  is 
guilty  of  negligence  per  se.  SayW  Civ.  Stats.,  art.  4426 ;  Dallas  &  G. 
Ry.  Co.  V.  Able,  72  Texas,  150;  International  &  G.  N.  Ry.  Co.  v.  Kuehn, 
70  Texas,  582;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gasscamp,  69  Texas,  545; 
Texas  &  P.  Ry.  Co.  v.  Brown,  11  Texas  Civ.  App.,  503. 

When  a  railroad  company  constructs  its  road  along,  across  and  upon  a 
first-class  highway,  it  is  its  duty  to  open  a  road  parallel  therewith  be- 
tween the  two  parts  of  such  highway  not  less  than  40  or  more  than  60 
feet  wide;  all  stumps  over  six  inches  in  diameter  to  be  cut  down  to  six 
inches  of  the  surface  and  rounded  off,  all  stumps  six  inches  and  under 
to  be  cut  smooth  with  the  ground,  and  all  causeways  made  at  least  six- 
teen feet  wide.    Rev.  Stats.,  art.  4683. 

When  a  railroad  corporation  constructs  its  road  along,  across  or  upon 
a  public  highway,  and  fails  to  restore  it  to  its  former  state,  or  to  such 
state  as  not  to  unnecessarily  impair  its  usefulness,  and  damages  result 
from  its  failure  to  discharge  its  statutory  duty,  it  can  not  relieve  itself 
of  liability  on  the  ground  that  the  lawful  authorities  having  control  or 
jurisdiction  of  such  public  highway,  to  wit :  The  County  Commissioners 
Court,  had  accepted  said  highway  from  said  corporation  without  protest. 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Sandifer,  29  Texas  Civ.  App.,  356. 

Baker,  Boiis,  Parker  £  Garwood  and  W,  B,  Garrett,  for  appellee. — 
The  evidence  being  undisputed  that  the  new  part  of  the  road  was 
grubbed  and  cleared  out,  and  put  in  condition  for  public  travel  under  the 
direction  and  immediate  supervision  of  the  duly  constituted  public  road 
supervisor  of  the  county,  and  that  he,  with  his  duly  appointed  road 
overseers,  being  in  charge  of  the  road  as  the  lawful  representatives  of  the 
county,  continued  in  control  and  worked  the  same  for  twelve  months 
before  the  accident  occurred  to  plaintiff,  there  was  a  total  absence  of  any 
kind  of  proof  connecting  the  railroad  company  with  any  act  or  cause 
proximately  conducing  to  said  accident,  and  no  liability  whatever  was 
shown.  Such  being  the  case,  the  court  properly  instructed  a  verdict. 
International  &  Q.  N".  Ry.  Co.  v.  Hall,  12  Texas  Civ.  App.,  11 ;  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Faber,  77  Texas,  155;  Flores  v.  Atchison,  T. 
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&  S.  F.  By.  Co.,  24  Texas  Civ.  App.,  328 ;  Sanches  v.  San  Antonio  &  A. 
P.  By.  Co.,  88  Texas,  119;  Texas  &  Pac.  By.  v.  Bigham,  90  Texas,  226. 
The  undisputed  evidence  showing  that  the  accident  occurred  at  a  point 
on  a  new  road,  entirely  oflf  of  and  away  from  the  old  highway,  and  upon 
no  part  of  the  railway  company's  right  of  way,  article  4426,  Sayles' 
Statutes  does  not  apply,  and  there  was  no  statutory  duty  resting  on  the 
railroad  company  with  reference  to  the  maintenance  of  the  county  road 
where  the  accident  occurred.  Sayles'  Statutes,  art.  4426 ;  San  Antonio  & 
A.  P.  By.  Co.  V.  Belt,  46  S.  W.,  374. 

KEY,  Associate  Justice. — J.  L.  Hall,  as  plaintiff,  brought  this  suit 
against  the  Houston  &  Texas  Central  Bailroad  Company,  as  defendant, 
for  the  recovery  of  damages  sustained  by  him  on  account  of  alleged 
wrongful  acts  of  the  defendant.  The  plaintiff  alleged  in  his  petition 
that  the  defendant,  while  constructing  a  branch  of  its  railroad,  took  pos- 
session of  and  constructed  its  line  of  railway  for  a  distance  of  about 
400  yards  on,  along  and  across  a  public  highway,  to  wit,  a  first-class  pub- 
lic road,  leading  from  the  town  of  Centerville,  the  county  seat  of  Leon 
County,  to  the  town  of  Groesbeck,  the  county  seat  of  Limestone  County; 
that  in  so  doing  the  defendant  acted  without  the  consent  of  the  authori- 
ties having  control  and  jurisdiction  of  the  road  in  question,  and  without 
first  having  the  same  condemned  for  its  use,  and  that  defendant  thereby 
willfully  obstructed  said  highway.  It  was  also  alleged  that  prior  thereto 
the  road  in  question  was  forty  feet  wide,  free  from  stumps  and  all  other 
obstructions  and  in  good  condition.  It  was  also  alleged  that  to  provide 
means  whereby  persons,  animals  and  vehicles  could  pass  the  obstructed 
part  of  the  road,  the  defendant  cut  and  cleared  an  opening  through  the 
woods,  parallel  with  the  roadbed  of  the  railway  located  upon  the  original 
highway;  that  the  defendant  left  stumps  standing  in  said  opening  six 
inches  and  under  in  diameter,  from  six  to  twelve  inches  above  the  sur- 
face of  the  ground,  and  others  over  six  inches  in  diameter  from  twelve 
to  twenty  inches  above  the  surface  of  the  ground,  and  failed  and  refused 
to  round  off  those  that  were  six  inches  and  over  in  diameter;  and  that 
said  highway  and  opening  was  in  that  condition  on  the  second  day  of 
November,  1906,  when  the  plaintiff  was  injured.  He  also  alleged  that 
the  road  in  question  was  the  nearest  and  most  practicable  route  from  his 
residence  to  Jewett,  his  market  town,  and  that  on  the  day  last  stated 
he  was  traveling  from  his  home  to  Jewett  in  a  wagon  which  had  no  bed 
or  body  on  it;  that  he  was  sitting  on  the  hounds  attached  to  the  hind 
wheels,  with  his  feet  resting  on  the  brake  of  the  wagon ;  that  while  pass- 
inging  around  the  obstructions  referred  to,  and  along  the  opening  pre- 
pared by  the  defendant,  one  of  the  wheels  of  his  wagon  struck  a  stump 
less  than  six  inches  in  diameter  and  about  six  or  eight  inches  above  the 
surface  of  the  ground;  that  the  jerk  or  jolt  of  said  wagon  caused  by  the 
wheel  striking  the  stump  threw  or  knocked  the  plaintiff's  feet  and  legs 
over  and  across  the  wagon  brake,  and  before  he  could  draw  them  up  his 
legs  and  feet  were  caught,  mangled,  crushed  and  mutilated  between  the 
wagon  brake  and  a  stump  standing  in  the  middle  of  the  opening  he  was 
traveling  and  about  sixteen  or  eighteen  inches  above  the  surface  of  the 
ground,  and  that  his  right  leg  was  broken  in  two  places.  He  also  alleged 
that  his  injuries  were  the  direct  and  proximate  result  of  the  defendant's 
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willful  violation  of  the  statutory  laws  of  this  State  in  obstructing  a  pub- 
lic highway^  and  in  failing  to  restore  it  to  its  former  state,  or  such  state 
as  not  to  unnecessarily  impair  its  usefulness.  The  petition  cont&ined 
other  averments  not  necessary  to  be  stated  here^  and  concluded  with  a 
prayer  for  judgment  for  his  damages  in  the  sum  of  $6,050,  and  for 
general  relief. 

After  hearing  all  the  testimony  submitted  the  trial  court  instructed 
a  verdict  for  the  defendant,  and  the  plaintiff  has  appealed  and  assigned 
that  action  of  the  court  as  error.  We  sustain  the  assignment  and  hold 
that  the  case  should  have  been  submitted  to  the  jury.  Testimony  was 
submitted  tending  to  sustain  all  of  the  allegations  in  plaintiff's  petition 
to  which  reference  has  been  made,  except  the  allegations  that  the  change 
was  made  without  authority,  and  that  the  defendant  had  not  resorted  to 
condemnation  proceedings.  No  direct  evidence  was  offered  in  support 
of  the  latter  averment,  but  we  are  of  the  opinion  that  it  was  not  neces- 
sary for  the  plaintiff  to  make  such  proof,  because  if  such  course  had  been 
resorted  to  it  would,  nevertheless,  have  been  defendant's  duty,  under 
article  4426  of  the  Bevised  Statutes,  to  restore  the  road  in  question  to 
its  former  state,  or  to  such  state  as  not  to  unnecessarily  impair  its  use- 
fulness. The  testimony  indicates  with  reasonable  certainty  that  no  at- 
tempt was  made  by  the  defendant  to  comply  with  the  statute  referred  to. 
On  the  contrary,  the  record  indicates  that  it  has  included  that  part  of  the 
road  within  its  right-of-way  fence,  thereby  excluding  the  public  from 
even  attempting  to  use  it. 

There  is  testimony  in  the  record  tending  to  show  that  the  defendant, 
as  a  consideration  for  being  permitted  to  appropriate  to  its  exclusive  use 
that  portion  of  the  public  road  referred  to,  agreed  and  undertook  to 
open  up  and  make  the  necessary  change  in  the  old  road.  The  testimony 
shows,  without  dispute,  that  the  defendant  undertook  to,  and  did,  clear 
out  and  open  up  the  new  road.  There  is  no  direct  proof  that  this  was 
done  by  order  of  the  Commissioners'  Court  of  the  county,  or  that  the 
court  ever  made  any  order  in  reference  thereto.  It  was  shown  that  for  a 
year  or  more  prior  to  the  accident  the  road  overseer  appointed  by  the 
Commissioners'  Court  had  worked  the  road  as  changed.  It  was  also 
shown  that  the  change  in  question  was  agreed  to  by  two  members  of  the 
Commissioners'  Court,  one  of  whom  represented  the  precinct  in  which  the 
change  was  made  and  was  supervisor  of  the  public  roads  in  that  precinct. 

Whether  the  change  in  question  was  made  in  the  manner  required  by 
law  does  not  seem  to  be  material  in  this  case.  It  mav  be  conceded,  as 
contended  by  the  defendant,  that  it  was  so  made,  and  that  ever  since 
then  the  county  has  exercised  jurisdiction  over  it  and  rested  under  the 
obligation  to  keep  it  in  proper  condition.  Nevertheless,  if  the  defendant 
agreed  and  undertook,  as  the  testimony  tends  to  show,  to  open  up  and 
deliver  to  the  county  the  new  road  that  was  made,  substantially  the  same 
as  that  part  of  the  road  which  it  obstructed  and  appropriated  to  its  ex- 
clusive use,  and  its  failure  to  do  so  caused  the  injuries  of  which  the  plain- 
tiff complains,  we  believe  he  is  entitled  to  recover,  unless  his  right  to  do 
80  is  cut  off  by  his  own  contributory  negligence. 

As  to  all  public  roads  the  statute  requires  that  all  stumps  six  inches 
and  over  in  diameter  shall  be  cut  down  to  within  six  inches  of  the  sur- 
face of  the  ground  and  rounded  off,  and  that  all  that  are  less  than  six 
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inches  in  diameter  shall  be  cut  smooth  with  the'  ground.  The  testifnony 
tends  to  show  that  the  portion  of  the  road  which  the  defendant  appro- 
priated and  obstructed  was  in  that  condition,  and  that  the  new  road 
which  it  undertook  to  cut  out  and  furnish  to  the  county  for  the  use  of 
the  public  was  not  placed  in  that  condition  by  the  defendant.  On  the 
contrary,  the  proof  tends  to  sustain  the  averments  in  plaintiff's  petition, 
to  the  effect  that  stumps  were  left  standing  that  were  less  than  six  inches 
in  diameter,  and  that  others  of  larger  size  were  not  cut  down  and 
rounded  off,  as  required  by  the  statute,  and  that  he  was  injured  on  ac- 
count of  two  of  said  stumps  in  the  manner  alleged  in  his  petition.  If, 
in  consideration  of  the  privilege  which  seems  to  have  been  accorded  to 
the  defendant,  the  latter  undertook  to  open  up  and  make  the  change  in 
the  road,  it  rested  under  the  duty  of  furnishing  such  a  road  as  is  re- 
quired by  statute ;  and  it  can  not,  in  our  opinion,  escape  liability  for  its 
failure  to  do  so  by  proving  that  the  county  authorities  approved  the 
change  and  accepted  the  new  road  in  the  condition  that  the  defendant 
tendered  it. 

We  do  not  regard  this  as  falling  within  that  class  of  cases  in  which  it 
is  held  that  an  independent  contractor  can  not  be  held  responsible  to  a 
third  party  for  a  breach  of  his  contract.  While  the  writer,  speaking  for 
himself  only,  does  not  believe  that  the  agreement  for  the  change  was 
binding  upon  the  county,  still,  if  it  be  conceded  that  it  was,  it  should  be 
borne  in  mind  that  in  all  such  matters  counties  do  not  act  for  their  own 
pecuniary  benefit,  in  the  sense  that  a  natural  person  or  private  corpora- 
tion acts  in  making  contracts.  On  the  contrary,  in  such  matters,  the 
county  acts  for  the  public,  and,  in  a  sense,  as  a  trustee  whose  powers  and 
duties  are  prescribed  by  the  instrument  creating  the  trust.  If  a  trustee 
conspires  with  a  third  party  or  exceeds  his  auth(*ity,  the  beneficiary  in 
the  trust  is  not  without  remedy  against  such  third  party  where  the 
transaction  has  resulted  in  a  benefit  to  the  latter  and  injury  to  the 
former.  So  in  this  case  we  do  not  believe  that  the  defendant  should  be 
regarded  entirely  as  an  independent  contractor.  If  it  acted  under  an 
agreement  by  which  it  was  permitted  to  withdraw  from  the  use  of  the 
public  a  portion  of  the  public  highway,  in  consideration  of  the  fact  that 
it  furnish  for  the  use  of  the  public  its  equivalent,  any  member  of  the 
public  who  has  been  injured  by  a  breach  of  that  contract  ought  to  have 
his  redress  against  the  defendant.  If  such  was  the  agreement,  it  was  the 
defendant's  duty  to  construct  the  new  road  in  conformity  with  the  stat- 
ute, and  no  county  authority  could  release  it  from  that  obligation. 

In  Gulf,  C.  &  S.  F.  By.  Co.  v.  Montgomery,  85  Texas,  64,  our  Supreme 
Court  has  recognized  the  principle  that  while  a  railroad  company  may 
be  under  no  obligation  to  furnish  a  crossing  at  a  particular  place  on  its 
road,  yet  if  it  undertakes  to  do  so,  and  thereby  invites  the  public  to  use 
the  crossing,  it  must  exercise  reasonable  care  in  order  to  prevent  injury 
to  those  who  may  attempt  to  use  it;  and  it  would  seem  that  the  same 
principle  is  applicable  to  this  case.  The  mere  opening  of  the  new  road 
constituted  an  invitation  to  the  public  to  use  it,  and  there  was  testimony 
tending  to  show  that  an  obligation  rested  upon  the  defendant  to  open  it. 
In  the  latter  respect  this  is  a  stronger  case  in  favor  of  the  plaintiff  than 
the  case  just  cited.  It  is  no  defense  to  say  that  tlie  arrangement  for  the 
change  in  the  road  was  not  made  with  the  defendant,  but  was  agreed  to 
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between  a  committee  of  citizens  and  the  two  county  commissioners.  It 
was  made  for  the  benefit  of  the  defendant,  and  it  can  not  accept  the 
benefits  accruing  to  it  and  repudiate  the  remainder  of  the  agreement. 
Besides,  there  was  testimony  tending  to  show  that  an  authorized  repre- 
sentative of  the  defendant  assented  to  the  agreement.  Nor  have  we  over- 
looked the  fact  that  the  plaintiff  alleged  in  his  petition  that  the  proxi- 
mate cause  of  his  injury  was  the  wrongful  conduct  of  the  defendant  in 
obstructing  the  original  road,  and  in  not  restoring  it  to  its  former  state, 
or  such  state  as  not  to  unreasonably  impair  its  usefulness.  If  it  be  con- 
ceded that  the  plaintiff  was  in  error  and  mistaken  in  that  averment,  and 
that  the  proximate  cause  of  his  injury  was  the  failure  to  cut  down  and 
round  off  the  stumps  in  the  new  road,  we  do  not  think  the  averment  re- 
ferred to  cuts  him  off  from  his  right  to  recover.  That  averment  is  more 
in  the  nature  of  a  legal  conclusion  than  of  an  allegation  of  fact.  Out- 
side of  that  averment  the  petition  states  a  cause  of  action,  and  enough  evi- 
dence was  introduced  tending  to  support  that  cause  of  action  to  entitle 
the  plaintiff  to  have  his  case  submitted  to  the  jury. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Houston,  East  &  West  Texas  Eailway  Company  v.  R.  B.  Roach. 

Decided  October  28,  1908. 

1.— Bill  of  Exceptions — Statement  of  Facts — Evidence. 

A  bill  of  exceptions  showing  objections  made  to  evidence  will  be  controlled 
by  the  statement  of  facts* which  showed  the  objection  urged  and  that  it  was  not 
made  until  after  the  question  was  answered;  in  such  case  it  should  have  been 
taken  bv  motion  to  exclude. 

S.— Evidence — Opinion. 

Defendant's  witness  testifying  as  an  expert  about  the  construction  and 
operation  of  a  heating  device  for  cars,  the  explosion  of  which  had  injured  a 
passenger,  was  asked  on  cross-examination  whether  it  would  explode  if  in 
proper  condition.  An  objection  that  the  matter  on  which  his  opinion  was  in- 
Toked  was  beyond  the  range  of  human  knowledge  was,  it  seems,  not  well  taken/ 

8.— -Hcgligenee — ^&es  Ipsa  Loqnitnr. 

Where  a  passenger  was  injured  by  the  unexplained  bursting  of  the  steam 
beating  apparatus  of  the  car,  it  was  proper  to  submit  to  the  jury  the  issue 
of  defendant's  negligence,  though  there  was  no  evidence  thereof  except  by  in- 
ference from  the  explosion  due  to  sonve  unknown  cause. 

4. — Charge— Cmission-^Beqncst. 

Failure  to  withdraw  from  the  consideration  of  the  jury  an  element  of 
damages  alleged  but  not  proven,  was  not  error,  it  seems,  in  the  absence  of 
a  requested  instruction. 

5.— Damages — ^Impairment  of  Hearing — ^Evidence. 

•  Where  the  explosion  of  the  heating  apparatus  of  a  car  drove  hot  steam  and 
dirt  into  the  face  of  a  passenger,  fllling  his  ear  therewith,  and  this  waa  fol- 
lowed by  impairment  of  hearing,  the  proof  was  sufficient  to  support  a  submis- 
sion of  such  impairment  as  an  element  of  damages  resulting  from  the  injury. 

0.~VegUgence — ^Proof  of  Inspection  and  Eepair. 

Evidence  as  to  the   inspection  and   repair  of  the  heating  apparatus  of  a 
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car  considered  and  held  insufficient  to  require  a  peremptory  instruction  for 
defendant,  in  the  absence  of  a  showing  of  the  cause  for  its  explosion  not  at- 
tributable to  defendant's  fault. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  bo- 
fore  Hon.  C.  E.  Ashe. 

Baker,  Boils,  Parker  &  Garwood  and  Lane,  Kelley  &  Wolters,  for  ap- 
pellant.— Where  the  testimony  of  a  witness  as  an  expert  is  not  based  upon 
facts  or  circumstances  connected  with  the  accident,  from  which,  through 
his  peculiar  knowledge,  he  is  able  to  give  an  opinion,  but  is  merely  the 
statement  of  a  conclusion  based  upon  the  accident  itself,  and  without 
stating  any  facts  or  reasons  for  such  conclusion,  it  is  inadmissible.  St 
Louis,  etc.,  Ky.  Co.  v.  Nilson,  20  Texas  Civ.  App.,  541 ;  McRay  v.  Gal- 
veston, H.  &  S.  A.  Ry.  Co.,  32  S.  W.,  548 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Colbert,  31  S.  W.,  332;  Schmick  v.  Noel,  72  Texas,  1;  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Morgan,  24  Texas  Civ.  App.,  58;  East  Tennessee  &  W. 
N.  C.  R.  Co.  V.  Lindamood,  78  S.  W.,  99;  Marcy  v.  Sun  Mutual  Ins. 
Co.,  11  La.  Ann.,  748. 

It  is  error  to  submit  a  charge  upon  a  phase  of  the  case  which  is  un- 
supported by  the  evidence.  Dulling  v.  Duehler  Mfg.  Co.,  87  S.  W.,  333; 
Houston  &  T.  C.  Ry.  Co.  v.  Gilmore,  62  Texas,  391 ;  Texas  &  P.  Ry.  Co. 
V.  Wisenor,  66  Texas,  674;  Texas  &  P.  Ry.  Co.  v.  McCoy,  31  S.  W.,  304; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Faher,  63  Texas,  344 ;  Cook  v.  Dennis, 
61  Texas,  246;  International  &  G.  N.  Ry.  Co.  v.  Hall,  12  Texas  Civ. 
App.,  11;  Galveston  H.  &  S.  A.  Ry.  Co.  v.  Arispe,  81  Texas,  521;  San 
Autonio  &  A.  P.  Ry.  Co.  v.  Robinson,  73  Texas,  284;  Mexican  Cent.  Ry. 
Co.  V.  Lauricella,  87  Texas,  278. 

It  is  the  duty  of  the  court  to  charge  upon  every  issue  made  by  the 
pleading  and  evidence.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Robinson,  73 
Texas,  277 ;  Willis  &  Bro.  v.  Whitsell,  67  Texas,  673 ;  International  & 
G.  N.  Ry.  Co.  V.  Underwood,  64  Texas,  463 ;  Western  Union  Tel.  Co.  v. 
Kendzora,  77  Texas,  257;  Willis  &  Bro.  v.  Hudson,  72  Texas,  607. 

Heidingsf elder  &  Heidingsf elder,  Lovejoy  £  Parker  and  Fisher,  Sears 
&  Campbell,  for  appellee. — ^Where  there  is  an  agreed  statement  of  facts 
(as  in  the  case  at  bar)  the  statement  of  facts  on  the  point  controls  and 
governs  the  bill  of  exceptions.  Wiseman  v.  Baylor,  69  Texas,  66,  67; 
Ramsay  v.  Hurley,  72  Texas,  200;  Galveston,  H.  &  S.  A.,  etc.,  Ry.  Co. 
v.  Parsley,  6  Texas  Civ.  App.,  159;  Scott  v.  Childers,  24  Texas  Civ.  App., 
351;  Byers  v.  Wallace,  25  S.  W.,  1046,  1047;  Gulf,  etc.,  Ry.  Co.  v. 
Wedel,  42  S.  W.,  1030 ;  Wright  v.  Solomon,  46  S.  W.,  58. 

In  revising  ruling  on  admission  of  testimony  appellate  courts  will 
consider  only  objections  taken  at  trial.  Rector  v.  Hudson,  20  Texas, 
236;  Kimmarle  v.  Houston  &  T.  C.  Ry.  Co.,  76  Texas,  686;  Stephens  v. 
Motl,  81  Texas,  118. 

The  testimony  of  witness  Bonewitz  was  competent,  and  properly  ad- 
mitted.   McCray  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  168. 

The  charge  was  more  favorable  to  appellant  than  it  was  entitled  to, 
in  view  of  the  absence  of  any  explanation  by  appellant  company,  which 
was  exclusively  and  peculiarly  in  possession  of  all  the  facts  that  would 
tend  to  throw  any  light  upon  the  cause  of  the  explosion.   Washington  v. 
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MisBouri,  K.  &  T.  By.  Co.,  90  Texas,  314;  McCray  v.  Galveston,  H.  & 
S.  A.  By.  Co.,  89  Texas,  168;  Gaimce  v.  Gulf,  C.  &  S.  F.  By.  Co.,  48 
S.  W.,  525 ;  Byan  v.  Missouri,  K.  &  T.  By.  Co.,  66  Texas,  13 ;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Home,  69  Texas,  643. 

BICE,  Associate  Justice. — Appellee  Boach,  plaintiff  below,  filed 
this  suit  against  appellant  for  the  recovery  of  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  him  while  a  passenger  upon  ap- 
pellant's railway,  occasioned  by  the  explosion  of  a  drum  to  a  Baker  heat- 
ing apparatus,  which  was  used  for  heating  the  coach  in  which  he  was 
riding. 

He  alleged  he  was  a  passenger  on  appellant's  railway  from  Houston 
to  Humble  on  the  evening  of  January  3,  1905 ;  that  the  car  upon  which 
he  took  passage  was  heated  by  an  apparatus  consisting  of  a  stove,  drum 
and  pipes  therefor,  which  were  in  such  an  unsafe  and  defective  condi- 
tion, and  were  so  negligently  handled  by  the  servants  in  charge  of  said 
train,  that  the  same  exploded,  causing  steam,  water,  dirt  and  other  con- 
tents thereof  to  strike  plaintiff  in  and  about  the  head  and  neck  with 
great  force  and  violence,  seriously  injuring  him  in  the  muscles  and 
nerves  thereof,  and  in  the  drum  of  both  of  his  ears,  whereby  his  hearing 
in  the  left  ear  was  totally  destroyed  and  the  hearing  in  the  right  ear 
greatly  impaired.  He  averred  that  he  was  unable  to  specify  with  greater 
particularity  the  cause  of  the  bursting  or  explosion  of  said  heating  ap- 
paratus, but  that  when  ordinary  care  is  used  in  the  construction,  main- 
tenance and  operation  of  such  appliances,  they  do  not  burst  or  explode, 
and  that  the  defendant  having  had  exclusive  possession  thereof,  both 
before  and  after  said  explosion,  should  and  did  know  the  cause  thereof. 
That  in  consequence  of  said  explosion  and  the  injury  inflicted  upon  him 
he  was  put  in  great  fear  of  life  and  limb,  had  partially  lost  the  use  of 
the  muscles  controlling  his  lower  jaw;  that  the  hearing  of  his  left  ear 
was  entirely  destroyed,  and  that  of  his  right  ear  greatly  impaired,  and 
that  he  had  been  caused  to  suffer  great  mental  and  physical  pain  by 
reason  thereof;  and  that  said  injuries  were  permanent  and  incurable, 
lessening  his  earning  capacity  in  the  future,  to  his  great  damage,  etc. 

Defendant  replied  by  general  demurrer  and  general  denial.  .  A  jury 
trial  resulted  in  a  verdict  and  judgment  thereon  in  favor  of  the  plaintiff 
in  the  sum  of  $6,500,  from  which  judgment  this  appeal  is  prosecuted. 

The  first  assignment  of  error  complains  of  the  action  of  the  court  in 
overruling  defendant's  objection  to  the  following  question  asked  the 
witness  Bonewitz:  "If  those  heaters  were  in  proper  condition,  and  all 
the  apparatus  and  pipes  connected  with  those  safety  valves,  and  all  are 
in  proper  condition,  they  won't  explode,  will  they  ?"  To  which  the  wit- 
ness answered:  "Well,  I  don't  suppose  they  will."  Appellant  insists, 
by  its  proposition  thereunder,  that  where  the  answer  of  a  witness  testi- 
fying as  an  expert  is  not  based  upon  facts  or  circumstances  connected 
with  the  accident,  from  which,  through  his  peculiar  knowledge,  he  is 
able  to  give  an  opinion,  but  is  merely  the  statement  of  a  conclusion, 
based  upon  the  accident  itself,  and  without  stating  the  facts  or  reasons 
for  such  conclusion,  the  same  is  inadmissible.  By  reference  to  the  state- 
ment of  facts  it  appears  that  no  objection  was  made  to  the  above  ques- 
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tion  and  answer  until  after  the  question  had  been  answered^  then  the 
following  objection  was  made  by  defendant's  counsel:  "I  want  to  ob- 
ject to  that  question.  I  think  it  goes  beyond  the  range  of  human  knowl- 
edge.'^ By  reference  to  the  bill  of  exceptions  reserved  by  appellant  to 
this  testimony  it  is  shown  that  defendant  by  its  counsel  objected  to  the 
same  upon  the  ground  "that  it  was  beyond  the  range  of  human  knowl- 
edge for  any  person  to  tell  whether  or  not,  under  such  conditions,  said 
heater  would  have  exploded,  and  that  said  testimony  was  incompetent," 
but  the  bill  does  not  affirmatively  show  whether  this  objection  was  made 
before  or  after  the  answer  of  the  witness  to  said  question.  It  appears 
that  this  testimony  was  elicited  upon  cross-examination  of  this  witness, 
who  had  given  a  comprehensive  and  detailed  statement  of  the  construc- 
tion and  working  of  these  heaters ;  and  the  record  fails  to  show  that  any 
objection  was  made  to  said  testimony  on  the  score  that  said  witness  was 
not  an  expert,  or  that  he  was  not  qualified  to  give  a  correct  and  scientific 
opinion,  or  that  he  was  merely  stating  a  conclusion,  but  in  discussing 
this  objection  appellant  treats  said  witoess  as  an  expert,  both  in  his  as- 
signment and  brief.  There  was  no  motion  made  to  exclude  this  testi- 
mony. In  this  condition  of  the  record  we  must  hold  that  what  occurred, 
as  shown  by  the  statement  of  facts  on  the  point  in  question,  would  con- 
trol and  govern  the  bill  of  exceptions.  (Wiseman  v.  Baylor,  69  Texas, 
66;  Ramsey  v.  Hurley,  72  Texas,  200;  Wright  v.  Solomon,  46  S.  W., 
58.) 

Following  this  rule,  the  only  objection  that  we  can  consider  is  that 
made  on  the  trial,  as  shown  by  the  statement  of  facts.  (Bector  v.  Hud- 
son, 20  Texas,  236;  Kimmarle  v.  Houston  &  T.  C.  Ry.  Co.,  76  Texas, 
686;  Stephens  v.  Motl,  81  Texas,  118),  and  which  objection  we  hardly 
think  was  a  legal  one,  but,  if  so,  it  came  too  late,  and,  in  the  absence  of  a 
motion  to  exclude,  we  hold  that  appellant  is  not  now  in  position  to  com- 
plain* of  the  admission  of  said  testimony,  and  overrule  said  assignment. 

The  court  in  its  charge,  among  other  instructions,  gave  the  following : 
"If  you  should  believe  from  a  preponderance  of  the  evidence  that  the 
plaintiff,  on  or  about  the  third  day  of  January,  1905,  and  while  a  passen- 
ger, as  alleged,  on  one  of  defendant's  trains,  received  injuries  substan- 
tially as  by  him  alleged,  and  that  said  injuries  were  caused  by  the  burst- 
ing of  the  drum  connected  with  the  heating  apparatus  in  said  car,  and 
that  said  heating  apparatus  was  then  and  there  under  the  management 
and  control  of  the  defendant  company,  and  its  agents  and  servants,  and 
was  in  an  unsafe  and  defective  condition,  or  badly  and  unskillfuUy 
handled  and  managed  by  the  defendant's  servants  in  charge  of  the  train, 
and  that  in  the  ordinary  course  of  things  such  drum  would  not  have 
burst  if  the  defendant  company,  and  its  agents  and  servants  in  charge 
thereof  and  having  the  management  thereof,  had  used  proper  care  with 
respect  to  the  condition  of  said  heating  apparatus,  or  the  handling  and 
management  thereof;  and  if  you  further  find  and  believe  from  the  evi- 
dence that  the  alleged  bursting  of  the  drum  was  directly  caused  and  oc- 
casioned by  such  alleged  unsafe  or  defective  condition  of  the  heating  ap- 
paratus or  alleged  unskillful  handling  thereof  by  the  defendant's  said 
servants,  and  you  further  believe  that  such  alleged  unsafe  or  defective 
condition  of  the  heating  apparatus,  or  such  alleged  unskillful  handling 
of  the  heating  apparatus,  constituted  negligence  on  the  part  of  the  de- 
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fendant  company^  or  its  said  agents  or  servants  (as  the  term  negligence 
has  heretofore  herein  been  defined) ;  and  you  further  believe  from  the 
evidence  that  as  the  direct  and  proximate  result  of  such  negligence,  if  any, 
plaintiff  received  injuries  substantially  as  by  him  alleged,  then  find  for 
the  plaintiff  and  assess  his  damages  as  hereinafter  instructed  in  the 
fifth  paragraph  hereof/' 

Appellant  insists  that  said  charge  was  erroneous^  because,  firsts  it  con- 
tends that  there  was  no  evidence  whatever  that  said  heating  apparatus, 
at  the  time  of  said  accident,  was  in  an  unsafe  and  defective  condition. 
Second,  because  there  was  no  evidence  whatever  that  said  apparatus  had 
been  badly  and  unskillfuUy  handled  and  managed  by  defendant's  serv- 
ants in  charge  of  the  train^  nor  that  said  agents  and  servants  had  not 
used  proper  care  in  the  inspection  of  said  heating  apparatus  or  in  the 
handling  and  management  thereof;  and  third,  because  there  was  no  evi- 
dence that  the  bursting  of  said  drum  was  caused  and  occasioned  by  any 
unsafe  or  defective  condition  of  tlie  heating  apparatus  or  by  any  unskill- 
ful handling  thereof  by  the  defendant's  said  servants. 

Briefly  summarized,  the  evidence  discloses  that  the  heating  apparatus 
in  use  by  appellant  consisted  of  a  stove  and  connections,  known  as  a 
Baker  heater.  This  stove  had  a  furnace  inside  of  it,  and  above  it  and 
connected  therewith  was  a  drum  or  cylinder.  Coils  of  pipe  were  placed 
inside  of  the  furnace  of  the  stove,  but  extended  around  and  from  it  on 
both  sides  of  the  car.  Above  the  furnace  of  the  stove  is  located  said 
expansion  drum.  It  is  made  of  cast  iron,  is  about  ten  inches  in  diam- 
eter and  about  twenty  inches  high,  the  bottom  being  about  twelve  inches 
above  the  stove,  and  it  extends  upwards  to  within  four  inched  of  the  roof 
of  the  car.  The  pipe  from  the  furnace  entered  this  drum  at  the  bottom, 
but  did  not  go  through,  but  another  pipe  extends  from  the  top  of  the 
drum  to  the  roof  of  the  car,  connecting  with  the  safety  valve  on  the  out- 
side thereof.  The  water,  being  pumped  into  this  system  of  pipes  from 
below,  rises  up  about  haLf  way  in  the  drum,  and  when  fire  is  started  in 
the  stove  the  heat  is  transmitted  to  the  water  in  the  pipes  and  to  the 
drum,  thereby  causing  steam  in  the  drum  and  the  pipes  by  which  the 
car  is  heated.  When  the  valve  is  working  properly,  any  excess  of  steam 
which  is  generated  in  the  drum  escapes  therefrom  through  said  valve, 
by  which  the  same  is  regulated;  that  the  valve  was  an  automatic  con- 
trivance, and  that  the  appliance  was  easily  managed.  There  was  a  rub- 
ber ball  used  on  the  safety  valve  which  was  intended  to  expand  with  heat 
and  thereby  permit  the  escape  of  steam  through  the  valve,  but  which 
could  be  screwed  up  so  tight  that  it  would  burst,  and  would  not  be  of 
any  service ;  that  if  it  did  burst  there  would  be  an  opening  from  the  ex- 
pansion drum  to  the  atmosphere ;  but  it  appeared  in  the  same  connection 
that,  if  said  valve  should  fail  to  properly  work,  that  the  excess  of  steam 
generated  in  the  heater  would  either  burst  the  pipes  or  the  drum. 

On  the  evening  in  question,  soon  after  leaving  Houston,  the  drum 
of  this  heating  apparatus  exploded,  blowing  the  top  thereof  through  the 
roof  of  the  car,  and  making  therein  a  hole  some  twelve  inches  wide  by 
sixteen  or  eighteen  inches  long,  filling  the  car  with  smoke  and  steam, 
and  throwing  upon  plaintiff  the  contents  thereof,  injuring  him  as  de- 
scribed in  his  petition.  While  it  appears  from  the  evidence  that  ap- 
paratus of  this  make  was  generally  used  by  railways  for  the  purpose 
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of  heating  their  coaches^  and  that  the  same  is  regarded  as  the  best  and 
most  approved  appliance  for  such  purpose,  still  it  appears  from  the  evi- 
dence in  this  case  that  on  the  evening  shortly  before  this  car  started  from 
Houston  the  attention  of  appellant's  car  foreman,  who  had  the  general 
management  and  supervision  of  its  cars,  was  called  to  the  defective  con- 
dition of  this*  heating  apparatus,  and  that  the  steam  was  escaping  there- 
from through  this  safety  valve.  Before  the  car  left  the  shed  he  under- 
took to  remedy  this  defect  by  putting  a  new  rubber  ball  in  the  valve, 
but  upon  fire  being  again  built  in  the  stove  it  was  discovered  that  the 
valve  was  still  leaking  on  the  top  of  the  car  and  steam  escaping  there- 
from; that  this  was  some  thirty  minutes  before  the  car  was  scheduled 
to  start  from  Houston;  that  the  valve  was  again  removed  and  another 
obtained  and  placed  thereon;  when  the  fire,  which  had  been  removed 
therefrom,  was  again  started  in  the  stove,  and  seeming  to  operate  all 
right,  he  cleared  the  conductor  and  left  for  home.  This  was  within 
about  ten  minutes  of  the  departure  of  the  train.  No  further  examination 
was  made  of  said  apparatus. 

Although  several  of  the  operatives  of  appellant,  among  others  the  air- 
brake inspector,  whose  duty  it  was  to  look  after  these  heaters,  testified 
concerning  this  matter,  none  of  them  testified,  except  one  Last,  to  hav- 
ing seen  the  car  upon  its  return,  and  while  it  is  true  he  described  its 
appearance  and  condition  then,  still  neither  he  nor  any  of  them  undertook 
to  explain  or  give  any  reason  in  explanation  of  said  explosion.  It  was 
shown  that  these  valves  had  given  much  trouble ;  that  the  balls  connected 
therewith  were  sometimes  too  soft  and  sometimes  too  hard;  that,  when 
too  soft,  the  steam  would  escape  through  them,  and  that  if  too  hard  they 
would  not  permit  the  escape  of  steam  through  the  valves.  It  was  not 
shown  that  the  particular  ball  or  valve  last  placed  upon  this  apparatus 
before  leaving  Houston  on  that  evening  had  been  tested  at  the  shops  be- 
fore it  was  used.  And  it  appeared  necessary  to  examine  the  different 
parts  of  said  heaters  to  see  whether  or  not  they  were  in  good  condition, 
and  likewise  necessary  from  time  to  time,  to  replace  these  rubber  balls, 
and  to  inspect  them  for  the  purpose  of  ascertaining  whether  they  are  of 
the  right  kind  and  would  perform  their  functions;  but  the  record  fails 
to  disclose  that  any  such  inspection  was  in  fact  actually  made.  It  was 
shown  by  the  car  foreman  of  appellant  that  if  these  heaters  were  in 
proper  condition,  and  the  ap{)aratus  and  pipes  connected  with  the  safety 
valve  were  in  proper  condition,  that  they  would  not  likely  explode. 

It  is  insisted  by  counsel  for  appellee  that  the  facts  presented  upon  the 
trial  of  this  case  warranted  the  giving  of  the  charge  in  question,  and  that 
the  rule  of  "res  ipsa  loquitur*'  applies.  So  that  the  question  for  our  de- 
termination is  whether,  there  being  no  direct  and  positive  evidence  going 
to  show  or  establish  negligence  on  the  part  of  appellant  relative  either 
to  the  construction  or  condition  of  this  heating  apparatus,  or  in  the  care 
and  handling  thereof,  negligence  could  be  inferred  from  the  facts  and 
circumstances  in  evidence  connected  with  the  explosion  itself,  whereby  it 
became  the  duty  of  the  court  to  submit  the  case  to  the  jury  in  a  charge 
predicated  thereon. 

In  Bien  v.  linger,  46  Atl.,  593,  it  is  said  that  "the  phrase  ^res  ipsa 
loquitur*  imports  that  the  plaintiff  has  made  out  a  prima  facie  case, 
without  any  direct  proof  of  actionable  negligence." 
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Mr.  Cooley  on  Torts,  vol.  2,  3d  ed.,  p.  1424,  says:  "The  rule  known 
as  res  ipsa  loquitur  may  be  thus  stated :  When  the  thing  which  causes 
injury  is  shown  to  be  under  the  management  of  the  defendant,  and  the 
accident  is  such  as  in  the  ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  an  explanation  by  the  defendant,  that  the  ac- 
cident arose  from  the  want  of  care.  In  speaking  of  this  maxim  the 
Supreme  Court  of  Pennsylvania  says :  'The  maxim,  res  ipsa  loquitur,  is 
itself  the  expression  of  an  exception  to  the  general  rule  that  negligence 
is  not  to  be  inferred,  but  to  be  affirmatively  proved.  The  ordinary  ap- 
plication of  the  maxim  is  limited  to  cases  of  an  absolute  duty  or  an  obli- 
gation practically  amounting  to  that  of  an  insurer.  Cases  not  coming 
under  one  or  both  of  these  heads  must  be  those  in  which  the  circum- 
stances are  free  from  dispute,  and  show  not  only  that  they  were  under 
the  exclusive  control  of  the  defendant,  but  that  in  the  ordinary  course  of 
experience  no  such  result  follows  as  that  complained  of.  It  is  sometimes 
said  that  the  mere  happening  of  an  accident  in  this  class  of  cases  raises 
a  presumption  of  negligence,  but  this  is  hardly  accurate.  Negligence  is 
never  presumed.  If  it  were  it  would  be  the  duty  of  the  court,  in  the  ab- 
sence of  exculpatory  evidence  by  the  defendant,  to  direct  a  verdict  for 
the  plaintiff,  whereas  in  these  cases  the  question  is  for  the  jury.  The 
accurate  statement  of  the  law  is  not  that  negligence  is  presumed,  but 
that  the  circumstances  amount  to  evidence  from  which  it  may  be  inferred 
by  the  jury.  In  cases  where  the  duty  is  not  absolute,  like  that  of  the 
common  carrier  to  exercise  the  highest  care  and  skill  in  regard  to  the 
safety  of  a  passenger  who  has  committed  himself  to  its  charge,  but 
arises  in  the  ordinary  course  of  business,  it  is  essential  that  it  shall  ap- 
pear that  the  transaction  in  which  the  accident  occurred  was  in  the  ex- 
clusive management  of  the  defendant,  and  all  the  elements  of  the  occur- 
rence within  his  control,  and  that  the  result  was  so  far  out  of  the  usual 
course  that  there  is  no  fair  inference  that  it  could  have  been  produced  by 
any  other  cause  than  negligence.  If  there  is  any  other  cause  apparent 
to  which  the  injury  may  with  equal  fairness  be  attributed,  the  inference 
of  negligence  can  not  be  drawn.^  ^* 

In  Boyd  v.  Portland  Electric  Co.,  41  Ore.,  336,  68  Pac,  810,  it  is 
said :  *TJes  ipsa  loquitur  is  a  maxim  of  evidentiary  potency  and  conse- 
quence, and  serves  to  imply  or  raise  a  presumption  of  negligence  as  a 
fact,  where,  from  the  physical  facts  attending  the  accident  or  injury, 
there  is  a  reasonable  probability  that  it  would  not  have  happened  if  the 
party  having  control,  management  or  supervision,  or  with  whom  rests 
the  responsibility  for  the  sound  and  safe  condition  of  a  thing,  property 
or  appliance  which  is  the  immediate  cause  of  the  accident  or  injury,  had 
exercised  usual  or  proper  care  and  precaution  with  reference  to  it." 

"The  phrase  res  ipsa  loquitur,  which,  literally  translated,  means  that 
the  thing  speaks  for  itself,  is  merely  a  short  way  of  saying  that  the  cir- 
cumstances attendant  upon  an  accident  are  of  themselves  of  such  a  char- 
acter as  to  justify  a  jury  in  inferring  negligence  as  the  cause  of  that  ac- 
cident ;  and  the  doctrine  which  it  embodies,  though  correct  in  itself,  may 
be  said  to  be  applicable  to  two  classes  of  cases  only,  to  wit :  First,  when 
the  relation  of  carrier  and  passenger  exists,  and  the  accident  arises  from 
some  abnormal  condition  in  the  department  of  actual  transportation; 
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second,  where  the  injury  arises  from  some  condition  or  event  that  is  in 
its  very  nature  so  obviously  destructive  of  person  or  property,  and  is  so 
tortious  in  its  quality,  as  in  the  first  instance,  at  least,  to  permit  no  in- 
ference save  that  of  negligence  on  the  part  of  the  person  in  the  control 
of  the  injurious  agency.  There  must  be  reasonable  evidence  of  negli- 
gence, but  when  a  thing  is  shown  to  be  under  the  management  of  the  de- 
fendant or  its  servants,  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  an  explana- 
tion by  defendant,  that  the  accident  arose  from  want  of  care.  For  in- 
stance, where  a  piece  of  coal  flew  from  the  tender  of  a  passing  train  and 
injured  a  section  hand  who  was  standing  at  a  reasonably  safe  distance 
from  the  track,  this,  in  the  absence  of  explanation,  and  under  the  doc- 
trine of  res  ipsa  loquitur,  constituted  sufficient  negligence  on  the  part 
of  the  company  to  establish  a  prima  facie  case,  notwithstanding  that  the 
coal  was  properly  loaded  on  the  tender.  (Vol.  7,  pp.  6136-7,  Words  and 
Phrases.) 

The  doctrine  of  res  ipsa  loquitur,  as  explained  by  the  Court  of  Ap- 
peals of  New  York  in  a  late  utterance  on  the  subject  in  Griffen  v.  Man- 
ice,  59  N.  E.,  925;  166  N.  Y.,  188;  52  L.  R.  A.,  922;  82  Am.  St.  Bep., 
630,  relates  simply  to  the  probative  force  of  evidence.  It  does  not  dis- 
pense with  the  necessity  of  evidence  of  the  defendant's  negligence  in  any 
case,  but,  on  the  contrary,  expressly  requires  it.  In  its  application  in 
those  cases  where  the  accident  is  such  as  in  the  ordinary  cav/rse  of  busi- 
n'ess  does  not  happen  if  reasonable  care  is  used,  the  effect  of  the  rule  is 
that  evidence  of  attendant  circumstances  is  sufficient  for  an  inference  of 
negligence,  without  proof  of  any  special  negligent  act.  But  the  attend- 
ant circumstances  shown  must  be  such  as  will  warrant  an  inference  not 
of  negligence  only,  but  of  defendant's  negligence. 

In  Griffen  v.  Manice,  supra,  quoting  approvingly  from  section  59  of 
Shearman  &  Bedfield  on  Negligence,  it  is  said :  "It  is  not  that  in  any 
case  negligence  can  be  assumed  from  the  mere  fact  of  the  accident  and 
injury,  but,  in  these  cases,  the  surrounding  circumstances  which  are 
necessarily  brought  into  view  by  showing  how  the  accident  occurred 
contain,  without  further  proof,  sufficient  evidence  of  defendant's  duty 
and  his  neglect  to  perform  it.  The  fact  of  the  casualty  and  the  attendant 
circumstances  may  themselves  furnish  all  the  proof  of  negligence  that 
the  injured  person  is  able  to  offer,  or  that  it  is  necessary  to  offer." 

The  judge  in  his  opinion  also  quotes  approvingly  from  Benedick  v. 
Potts,  88  Md.,  52 ;  40  Atl.,  1067 ;  41  L.  E.  A.,  478,  and  concludes :  "The 
rea  includes  the  attendant  circumstances,  and,  so  defined,  the  applica- 
tion of  the  rule  presents  principally  the  question  of  the  sufficiency  of 
circumstantial  evidence  to  establish  or  to  justify  the  jury  in  inferring 
the  existence  of  the  traversable  or  principal  fact  in  issue — ^the  defend- 
ant's negligence.  The  question  in  every  case  is  the  same — ^whether  the 
circumstances  surrounding  the  occurrence  are  such  as  to  justify  the  jury 
in  inferring  the  fact  in  issue." 

In  discussing  the  burden  of  proof  in  connection  with  this  subject,  Mr. 
Elliott,  in  his  work  on  Eailroads,  vol.  4,  2d  ed.,  p.  573,  section  1644, 
says :  "As  in  other  cases,  one  who  sues  a  railroad  company  for  personal 
injuries  received  while  on  its  train  as  a  passenger,  has,  of  course,  th^ 
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burden  of  proving  all  the  material  facts  necessary  to  constitute  his  cause 
of  action,  including  negligence  on  the  part  of  the  company.  But  negli- 
gence may  often  be  inferred  from  circumstances,  and  proof  of  the  acci- 
dent and  injury  may  sometimes  not  only  justify  such  an  inference,  but 
may  also  give  rise  to  a  presumption  of  negligence  on  the  part  of  the 
company  and  make  a  prima  facie  case  against  it,  so  far  as  proof  of  its  neg- 
ligence is  necessary.  It  is  sometimes  said  the  fact  that  a  passenger  is 
injured  on  a  carrier's  train  is  a  presumption  of  negligence  on  its  part, 
and  makes  a  prima  facie  case,  so  far  as  such  negligence  is  concerned, 
suflBcient  to  cast  the  burden  upon  the  carrier  to  show  that  it  was  not 
guilty  of  negligence,  and  to  entitle  the  plaintiff  to  recover  if  free  from 
contributoiy  negligence,  unless  it  rebuts  such  presumption.  But  in  most 
of  the  cases  in  which  such  a  broad  statement  of  the  rule  was  made  it  was 
unnecessary  to  state  it  in  such  general  terms,  and  the  facts  were  such  as 
to  show  that  the  injury  could  not  have  well  been  inflicted  but  for  the 
negligence  of  the  company  or  the  like.'' 

But  the  same  author,  section  1644,  p.  576,  vol.  4,  says :  "It  is  therefore 
too  broad  a  statement  of  the  rule  to  say  that  in  all  cases-  a  presumption 
of  negligence  on  the  part  of  the  carrier  arises  from  the  mere  happening 
of  an  accident  or  an  injury  to  a  passenger,  regardless  of  the  circum- 
stances and  the  nature  of  the  accident.  The  true  rule  would  seem  to  be 
that  when  the  injury  and  circumstances  attending  it  are  so  unusual  and 
of  such  a  nature  that  it  could  not  well  have  happened  without  the  com- 
pany being  negligent;  or  when  it  is  caused  by  something  connected  with 
ike  equipment  or  operation  of  the  road  over  which  the  company  has  en- 
tire  control,  without  contributory  negligence  on  the  part  of  the  passen- 
ger,  a  presumption  of  negligence  on  the  part  of  the  company  usually 
arises  from  the  proof  of  such  facts  in  the  absence  of  anything  to  the 
contrary,  and  the  burden  of  going  forward  and  producing  evidence  in 
order  to  escape  liability  is  then  cast  upon  the  company  to  show  that  its 
negligence  did  not  cause  the  injury," 

In  volume  7,  Wards  and  Phrases,  p.  6138,  are  collected  some  cases  il- 
lustrating the  application  of  this  rule.  Among  them  are  the  following : 
Where  a  passenger  is  injured  in  the  falling  of  a  lamp  shade ;  where  the 
injury  was  caused  by  the  falling  of  a  ventilator  window ;  the  falling  of 
an  upper  berth  in  a  sleeper  from  an  unexplained  cause  was  held  prima 
facie  evidence  of  negligence  on  the  part  of  a  steamship  company;  the 
falling  of  a  fire  extinguisher  attached  to  the  side  of  a  car,  resulting  in 
injury  to  the  plaintiff  was  held  to  establish  prima  facie  case  of  negligence 
against  the  defendant,  in  the  absence  of  evidence  explaining  the  occur- 
rence; where  the  plaintiff  was  injured  by  the  sudden  starting  of  a  ma- 
chine, contrary  to  its  ordinary  mode  of  operation,  it  was  held  that  such 
action  of  the  machinery  tended  of  itself  to  show  want  of  care  in  its  con- 
struction or  condition,  the  court  saying  that  some  catastrophes  are  of 
a  nature  such  as  to  cany  in  the  mere  statement  of  their  occurrence  an 
implication  of  negligence. 

In  the  case  of  McCray  v.  Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas, 
168,  which  was  a  case  by  the  plaintiff  and  her  children  to  recover  dam- 
ages for  the  death  of  husband  and  father,  the  facts  showed  that  the  de- 
ceased was  in  the  employ  of  the  railway  as  a  brakeman,  and  at  the  time 
of  his  death  was  sitting  on  a  car  loaded  with  steel  rails  on  defendant'^ 
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road^  going  into  the  city  of  San  Antonio;  that  the  car  was  one  of  a 
train  of  a  number  of  cars  loaded  with  steel  rails^  together  with  a  box  car 
and  caboose,  which  was  running  at  a  speed  of  twenfy-five  miles  an  hour, 
when  one  of  the  steel  rails  fell  from  a  flat  car  in  front  of  the  one  upon 
which  deceased  was  riding;  one  end  of  the  rail  struck  the  ground,  and 
the  other,  resting  on  the  side  of  the  car,  ^^swept  the  whole  north  side  of 
the  train,"  striking  the  deceased,  who  was  sitting  on  the  north  side  of 
the  car,  killing  hitn.  instantly.  The  proof  showed  that,  soon  after  the  ar- 
rival of  the  train  in  San  Antonio,  the  car  from  which  deceased  fell  was 
examined  by  the  conductor,  and  it  was  found  that  all  of  the  standards 
or  guards  remaining  on  it  were  in  good  condition,  but  it  was  not  shown 
how  many  were  upon  it  prior  to  the  accident,  but  the  conductor  stated 
that  he  knew  that  there  were  not  less  than  four  of  such  guards  on  each 
side  when  he  received  the  car,  because  he  did  not  consider  it  safe  with 
less  than  four  guards  on  each  side,  and  would  not  have  received  it  with 
less.  In  delivering  the  opinion  of  the  court,  passing  upon  the  assign- 
ment wherein  it  was  claimed  that  the  court  erred  under  the  facts  related 
in  directing  a  verdict  on  behalf  of  the  defendant,  Mr,  Justice  Brown 
elaborately  discusses  the  rule  of  *^res  ipsa  loquitur,'*  saying,  among  other 
things :  '^It  is  a  general  rule  that,  when  a  servant  sues  his  master  or  em- 
ployer for  damages  arising  from  injuries  caused  by  the  negligence  of  the 
latter,  the  plaintiff  must  prove  the  negligence  of  the  defendant,  and  that 
proof  of  the  accident  and  injury  alone  will  not  be  suflBcient  to  authorize 
recovery.  However,  it  is  well  settled  by  authority  that  the  circumstances 
attending  the  injury  may  be  sufficient  to  establish  the  fact  of  negli- 
gence without  any  direct  proof  thereof."  Quoting  approvingly  from  the 
case  of  Scott  v.  London  &  St.  K.  Ry.,  3  Hurl.  &  Col.  (Ex.  Ch.),  594, 
wherein  it  is  said  that  there  must  be  reasonable  evidence  of  negligence ; 
hut  where  the  thing  is  shown  to  be  under  the  management  of  the  de- 
fendant or  its  servants,  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence  in  the  absence  of  explanation^ 
by  the  defendant  that  the  accident  arose  from  want  of  care.  He  cites 
numerous  authorities  in  support^  of  the  doctrine,  and  holds,  in  passing 
upon  said  instruction,  *'that  it  was  the  duty  of  the  railroad  company  to 
place  the  cars  in  the  hands  of  its  employes  in  a  condition  reasonably 
safe  to  be  handled  by  them  in  the  course  of  transportation.  If  the  car 
was  not  in  such  condition,  either  from  defects  in  the  car  itself,  or  on  ac- 
count of  improperly  loading  the  rails  thereon,  and  the  injury  to  the  de- 
ceased resulted  from  such  unsafe  condition,  the  defendant  would  be  lia- 
ble for  damages  occasioned  by  reason  of  the  injury.  This  car  was  in  the 
keeping  and  under  the  control  of  the  defendant,  the  loading  of  the  rails 
was  done  by  it  or  its  servants,  and  if  the  accident  was  such  that  it  would 
not  probably  have  occurred  in  the  ordinary  transportation  if  the  car  had 
been  properly  loaded,  the  circumstances  attending  the  accident  would 
furnish  sufficient  evidence  to  authorize  a  verdict  for  the  plaintiff,  if  no 
explanation  were  given  by  the  defendant.  If  there  be  an  explanation 
which  would  excuse  the  defendant,  it  has  the  means  of  making  the  proof, 
and  should  do  so,  and  the  plaintiff  should  not  be  required  to  negative 
every  circumstance  which  might  possibly  arise,  whereby  the  accident 
might  have  occurred;'*  holding  that  the  District  Court,  under  the  cir- 
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cxunstances  disclosed  by  the  record,  erred  in  instructing  the  jury  to  find 
a  verdict  for  the  defendant,  and  that  the  case  should  have  been  submitted 
to  the  jury  under  proper  instructions  to  determine  from  the  evidence 
whether  or  not  the  defendant  had  been  guilty  of  negligence,  and  whether 
the  negligence  resulted  in  the  death  of  the  deceased. 

In  Washington  v.  Missouri,  K.  &  T.  Ry.  Co.,  90  Texas,  314,  Chief 
Justice  Gaines  announces  the  same  rule  relative  to  the  duty  of  explana- 
tion under  the  circumstances  on  the  part  of  the  carrier. 

With  reference  to  the  duty  of  the  trial  court  to  submit  the  question 
of  negligence  to  the  jury,  see  Gaunce  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  20 
Texas  Civ.  App.,  33;  also  Sproule  v.  St.  Louis  &  S.  P.  Ey.  Co.,  91  S.  W., 
657. 

It  will  be  observed  that  the  charge  complained  of  in  this  case  put  the 
burden  of  proof  throughout  upon  the  plaintiff,  leaving  it  to  the  jury  to 
find  whether  or  not,  under  all  the  circumstances  of  the  case,  the  defend- 
ant was  guilty  of  negligence ;  and,  unlike  the  case  of  San  Antonio  &  A. 
P.  Ey.  Co.  V.  Eobinson,  73  Texas,  284,  it  did  not  even  suggest  that  any 
presumption  obtained  in  favor  of  the  plaintiff  by  reason  of  the  accident 
or  circumstances  surrounding  it. 

We  are  inclined  to  believe,  applying  the  law  as  announced  by  the  fore- 
going authorities  that,  under  all  the  facts  and  circumstances  in  evi- 
dence, it  was  the  duty  of  the  court  to  have  given  the  charge  complained 
of,  and  therefore  overrule  this  assignment. 

By  its  third  assignment  of  error  appellant  contends  that  the  court 
erred  in  failing  to  instruct  the  jury  that  plaintiff  was  not  entitled  to 
recover  for  any  impairment  of  his  hearing  in  his  right  ear,  because,  this 
being  one  of  the  injuries  complained  of  in  plaintiff^s  pleading,  and  there 
being  no  evidence  to  the  effect  that  the  hearing  in  his  right  ear  was  af- 
fected by  reason  of  the  accident  complained  of,  but  the  evidence,  on  the 
contrary,  showed  that  such  injury  could  not  have  been  the  result  of  said 
accident.  Appellee  contends,  however,  in  reply  to  this  position  on  the 
part  of  appellant,  that  if  the  charge  of  the  court  was  not  sufficient  upon 
this  subject,  it  was  appellants  duty  to  have  asked  a  special  charge  upon 
the  point,  and,  having  failed  to  do  so,  is  denied  the  right  to  complain. 
We  are  inclined  to  agree  with  this  contention. 

But,  aside  from  this,  we  differ  with  appellant  in  its  contention  that 
there  is  no  evidence  to  warrant  such  a  charge.  Plaintiff  testified  that 
the  effect  of  the  explosion  was  to  throw  slush  and  stuff  out  of  the  pipe 
over  his  face,  side  and  head ;  that  his  head  and  left  ear  were  filled  with 
this  stuff,  to  wit:  the  slush  and  mud  that  came  from  the  pipe;  that  it 
completely  destroyed  the  hearing  of  his  left  ear,  and  that  he  could  not 
hear  out  of  the  right  ear  as  well  as  he  could  prior  to  the  accident;  that 
since  the  accident  he  was  unable  to  locate  sounds,  and  that  prior  to  the 
accident  he  had  no  defects  in  either  ear.  It  was  shown  by  a  physician 
that  the  left  ear  indicated  that  the  hearing  was  very  much  below  normal, 
showing  almost  an  entire  absence  of  hearing  in  that  ear,  and  that  the 
right  ear  showed  retraction  of  the  drum  with  decreased  hearing;  that 
the  condition  of  the  right  ear  was  such  that  the  drum  membrane  was  re- 
tracted, and  that  he  only  had  about  half  normal  hearing  in  that  ear,  and 
that  such  condition  in  both  ears  was  permanent;  that  Siere  was  nothing 
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connected  with  his  injury  from  which  he  could  tell  how  long  this  condir 
tion  had  existed. 

From  this  it  appears  that  there  was  sufiBcient  evidence  of  injury  to 
the  right  ear  to  have  submitted  this  charge. 

Appellant  by  its  fourth  assignment  complains  of  the  action  of  the 
court  in  refusing  to  give  a  peremptory  instruction  for  defendant  re- 
quested by  it;  and  by  its  fifth  assignment  assails  the  verdict  and  judg- 
ment of  the  court  on  the  ground  that  the  evidence  was  insuflScient  to  war- 
rant the  same. 

What  we  have  heretofore  said,  we  think,  is  a  sufficient  answer  to  the 
objection  urged  by  this  assignment. 

In  replying  to  the  contention  as  to  the  insufficiency  of  the  evidence 
it  will  suffice  to  say  that,  while  in  a  general  way  it  is  shown  on  the  part 
of  appellant  that  there  was  an  effort  made  on  the  evening  that  the  car 
went  out  to  repair  the  leaking  valve,  still  there  is  no  evidence  showing  an 
inspection  or  test  made  at  the  time  as  to  the  sufficiency  of  said  valve  or 
the  rubber  ball  that  was  finally  placed  in  the  heating  apparatus,  and  no 
testimony  to  show  this  rubber  ball  or  valve  used  contained  such  quali- 
ties or  qualifications  as  would  cause  them  to  properly  perform  their  re- 
spective functions,  so  as  to  open  the  safety  valve  and  permit  the  escape 
of  any  excess  in  the  accumulation  of  steam  in  the  pipes  or  drum.  Noth- 
ing is  shown  relative  to  the  volume  of  fire  used  at  the  time,  whether  ordi- 
nary or  normal,  or  to  the  contrary;  the  sufficiency  of  the  water  in  the 
coil  at  the  time  of  the  explosion  was  not  shown.  While  it  appears  in  a 
general  way  that  this  apparatus  had  been  inspected,  still  it  was  not 
shown  with  any  degree  of  certainty  or  satisfaction  as  to  the  character  and 
completeness  thereof  nor  as  to  when  the  last  inspection  or  test  had  been 
made ;  and  there  is  proof  to  the  effect  that  if  the  same  was  in  good  conr- 
dition,  and  vms  properly  handled  at  the  time  of  the  injury,  that  the  ac- 
cident would  probably  not  have  occurred.  Taking  this  in  connection 
with  the  explosion  itself,  together  with  the  fact  that  the  law  requires  the 
utmost  care  and  prudence  on  the  part  of  the  carrier  to  avoid  negligently 
injuring  its  passengers  and  the  issue  of  negligence  "vel  non'*  having 
been  submitted  to  the  jury  by  a  clear  and  appropriate  charge,  we  are 
loath  to  say,  in  the  absence  of  explanation  on  the  part  of  the  appellant 
as  to  how  the  accident  occurred,  that  the  evidence  is  insufficient  to  sup- 
port their  finding.  No  complaint  is  made  that  the  verdict  is  excessive, 
and,  in  view  of  the  evidence,  we  think  none  could  be.  We  therefore 
overrule  this  assignment. 

After  a  careful  consideration  of  the  questions  presented  by  the  rec- 
ord, aided  by  full  and  elaborate  briefs  of  counsel  on  both  sides,  we  fail 
to  find  any  such  error  in  the  record  as  requires  a  reversal  of  the  judg- 
ment of  the  court  below;  and,  so  believing,  the  same  is  in  all  things  af- 
firmed. 

Affirmedm 

Writ  of  error  refused. 
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Wbstebn  Union  Telegraph  Company  v.  Jeff  Smith. 

Decided  October  28«  1908. 

1. — Argument  of  Connsel. 

An  appeal  to  the  jury  to  assess  damages  to  punish  the  defendant,  and 
make  it  do  right  is  improper  and  cause  for  reversal  in  a  case  where  com- 
pensation is  the  measure  of  damages. 

2. — ^Evldenee— Conolnslon  of  Witness. 

Testimony  of  a  witness  that  he  made  a  trip  as  quick  as  he  could  was  a 
conclusion;  he  should  have  stated  the  facts. 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below  be- 
fore Hon.  Munford  Kennon. 

Oeorge  H.  Fearons,  Lewis  &  Austin  and  Brown,  Carothers  £  Brown, 
for  appellant. 

Townsendj  Ayers  &  Townsend  and  AdJcins  £  Oreer,  for  appellee. 

PISHEB,  Chief  Justice. — This  is  a  suit  by  Smith  against  the 
telegraph  company,  for  damages  for  failure  to  promptly  deliver  a  mes- 
sage announcing  the  fact  that  his  father  was  dangerously  sick,  and  in  a 
critical  condition.  Verdict  and  judgment  below  went  in  favor  of •  the 
plaintiff  for  $500,  from  which  judgment  the  telegraph  company  has  ap- 
pealed. 

The  sixth  assignment  presents  reversible  error.  It  complains  of  the 
following  argument  made  by  counsel  for  plaintiff  to  the  jury:  **When 
these  telegraph  companies  fail  to  deliver  messages  in  time,  you  ought  to 
punish  them  with  your  verdict;  that  is  the  only  way  to  make  them  do 
right — to  punish  them.  These  damages  sued  for  are  not  to  pay  plain- 
tiff so  much  for  his  suffering,  but  to  punish  the  telegraph  company  and 
make  it  more  careful.'* 

Unless  it  can  be  said  that  the  jury  understood  this  argument  as 
merely  *T)uncomb,"  and  an  effort  to  tickle  the  ear  of  the  audience,  it 
must  be  assumed  that  it  was  intended  to  accomplish  some  purpose  in  in- 
fluencing the  jury.  It  was  a  direct  appeal  to  the  jury  to  return  a  verdict 
for  damages  as  an  infliction  of  punishment  upon  the  telegraph  company 
for  failure  to  perform  Br  duty  that  it  owed  to  the  plaintiff.  Of  course, 
this  is  not  the  law.  In  a  case  of  this  character,  where  the  recovery  ia 
for  actual  damages,  there  should  be  allowed  no  appeal  to  the  jury  that 
the  wrongdoer  should  be  punished  by  awarding  damages  to  the  plaintiff. 
The  question  is  merely  one  of  compensation,  and  this  the  attorney  who 
indulged  in  the  argument  must  be  presumed  to  have  known.  What  ef- 
fect the  argument  had  upon  the  jury  we  have  no  means  of  ascertaining ; 
but  it  is  clear  that  it  was  calculated  to  have  the  effect  which  was  evidently 
intended  by  the  attorney  who  made  it.  That  effect,  of  course,  was  to  in- 
fluence the  jury  to  punish  the  telegraph  company  by  a  verdict  for  dam- 
ages in  favor  of  the  plaintiff.  The  language  is  susceptible  of  no  other 
construction. 

As  the  case  will  be  reversed  for  the  reasons  just  stated,  we  call  atten- 
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tion  to  the  question  raised  in  the  seventh  assignment  of  error.  The  wit- 
ness who  stated  that  he  made  the  trip  to  reach  his  father  before  his  death 
as  quick  as  he  could  detailed  all  the  facts  upon  which  that  conclusion 
was  based,  and  we  suggest  that  upon  another  trial  the  witness  be  confined 
to  a  statement  of  the  facts  that  he  relied  upon  to  show  that  he  exercised 
ordinary  diligence  in  his  eflPort  to  reach  his  father,  leaving  the  jury  to 
determine  the  effect  of  these  facts,  and  whether  they  are  suflBcient  to 
show  that  he  reached  the  bedside  of  his  father  as  quickly  as  he  could.  We 
do  not  make  this  last  question  ground  of  reversal,  but,  having  reversed 
the  case,  we  think  the  court  should  guard  the  admission  of  the  testimony 
in  the  way  pointed  out. 

The  remaining  assignments  present  no  reversible  error,  but  for  the 
error  pointed  out  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


T.  E.  Smith  v.  Simpson  Bane  bt  al. 

Decided  October  28.  1908. 


1. — ^limitation — Ten  Years  Statute — ^Boundariei. 

Where  title  to  160  acres  of  land  is  asserted  under  the  ten  years  statute 
of  limitation,  the  boundaries  of  the  tract  claimed  must  in  some  way  be  definitely 
established,  and  the  claim  to  such  boundaries  must  subsist  for  the  full  term  of 
ten  years. 

2. — Same — Oooupanoy. 

The  law  entitles  an  adverse  occupant  of  land  to  the  ground  actually  occu- 
pied by  his  improvements,  etc.,  and  enough  more  to  make  160  acres.  His 
occupancy  may  be  by  enclosure  or  other  actual  uses,  or  merely  by  a  public 
and  notorious  assertion  of  claim  to  certain  boundaries  constituting  160  acres, 
but  he  can  not  arbitrarily  establish  the  boundaries  at  the  time  of  the  trial. 


8. — Same — ^Boundaries — Question  for  Jury. 

In  a  suit  of  trespass  to  try  title  wherein  the  defendant  claimed  title  to 
a  certain  160  acres  of  land  under  the  ten  years  statute  of  limitation,  evidence 
considered,  and  held  to  raise  a  question  of  fact  which  should  have  been  sub- 
mitted to  the  jury  as  to  whether  or  not  he  was  entitled  under  said  statute 
to  the  particular  160  acres  claimed  by  him. 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

John  Hamman,  John  B.  Warren,  Tom  C.  Davis  and  Hamilton  & 
Minton,  for  appellant. 

No  brief  for  appellees. 

JAMES,  Chief  Justice. — This  action  of  trespass  to  try  title  was  by 
the  Simpson  Bank  and  others  against  Henry  Smith  and  T.  B.  Smith,  the 
judgment  being  in  favor  of  Henry  Smith  for  a  tract  claimed  by  him,  but 
against  T.  B.  Smith  for  the  tract  claimed  by  him.  The  appeal  is  by 
T.  B.  Smith,  he  having  set  up  title  by  limitations  to  160  acres  of  the 
land  sued  for,  describing  a  certain  tract  of  that  size  by  metes  and  bounds. 
The  court  instructed  the  jury  to  return  a  verdict  against  him^  and  h^ 
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claims  here  that  the  evidence  at  least  entitled  him  to  a  submission  of  his 
plea  to  the  jury,  and,  in  fact,  is  such  as  to  entitle  him  to  a  judgment  in 
this  court  for  the  160  acres  as  described  in  his  plea. 

The  evidence  is  to  this  effect :  That  about  1886  W.  T.  PuUiam,  who 
had  a  tax  title  to  the  Henry  Canfield  survey,  gave  his  son-in-law.  Love, 
160  acres  of  the  tract,  including  his  dwelling  house,  etc.,  and  35  or  40 
acres  of  fenced  and  cultivated  land.  Love  went  into  possession,  occupy- 
ing the  improvements  with  his  family,  and  cultivated  the  land  from 
1887  continuously  until  he  sold  and  turned  over  the  place  to  defendant 
T.  R  Smith  early  in  1900.  Then  Smith  moved  there,  and  occupied  it 
until  this  suit  was  brought  in  August,  1903.  Both  Love  and  Smith  at 
all  times  claimed  160  acres,  and  this  claim  was  open  and  understood  in 
the  neighborhood. 

There  can  be  no  question  from  the  evidence  that  there  had  been  such 
character  of  occupation  by  Love  and  Smith  consecutively,  and  for  such 
length  of  time  as,  imder  the  ten  years  statute,  entitled  this  defendant  to 
160  acres  of  land  embracing  the  improvements.  The  only  question  which 
arises  is  whether  or  not  the  evidence  is  such  as  to  authorize  the  adjudica- 
tion to  Smith  of  the  160  acres  of  the  survey  as  he  described  it  in  his 
answer. 

It  is  contended  that  the  limits  of  the  160-acre  parcel  were  indicated 
on  the  ground  by  the  timber  which  Love  had  cut  and  sold  from  the  land 
for  staves,  this  being  claimed  to  be  an  act  which  visibly  defined  the  ex- 
tent and  shape  of  his  claim.^  But  we  find  that  the  testimony  shows  that 
Love  had  not  been  cutting  this  timber  until  from  about  three  years  be- 
fore he  sold  to  Smith,  consequently  this  means  of  proclaiming  the  lines 
to  which  Love  was  claiming  had  not  subsisted  for  ten  years.  This  cutting 
of  timber  in  this  manner,  and  a  survey  of  the  land  by  Love  when  he  sold 
to  Smith  in  1900,  which  survey  was  as  the  160  acres  are  described  in  the 
answer,  the  pointing  out  by  Love  at  that  time  of  the  same  as  the  bounda- 
ries of  his  claim,  are  substantially  all  there  is  to  establish  those  lines  as 
the  boundary  of  the  160  acres. 

The  law,  as  we  understand  it,  entitled  the  defendant  to  the  ground 
actually  occupied  by  improvements,  etc.,  and  enough  more  to  make  160 
acres.  If  his  actual  occupancy  is  of  160  acres  by  enclosure  or  other 
actual  uses,  or  if  merely  by  a  public  and  notorious  assertion  of  claim  to 
certain  boundaries  constituting  160  acres,  the  decisions  entitle  him  to 
claim  the  particular  160  acres.  Giddings  v.  Fischer,  97  Texas,  188; 
Davis  V.  Beceivers  of  Houston  Oil  Co.,  60  Texas  Civ.  App.,  597,  and 
cases  cited. 

But  here  there  was  nothing  indicating  an  assertion  of  claim  to  the 
160  acres  set  up,  except  what  is  above  stated,  which,  while  they  might 
have  been  sufficient,  had  not  subsisted  for  the  length  of  time  necessary. 
Defendant  certainly  has  not  the  right,  when  his  claim  as  to  boundaries 
has  thus  been  indefinite,  to  select  the  land  at  the  trial. 

We  think  that  while  appellant  has  not  shown  himself  entitled  as  of 
right  to  claim  the  boundaries  of  the  160  acres  to  be  as  he  described  them, 
his  right,  nevertheless,  exists  to  have  160  acres  of  land  set  apart  to  him, 
to  include  the  improvements,  as  was  held  in  Bering  v.  Ashley,  30  S.  W., 
838,  and  it  was  error  to  direct  a  verdict  against  him. 

Reversed  and  remanded. 
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Johanna  Farenthold  v.  William  Tell  et  al. 

Decided  October  28«  1908. 

1. — ^Appeal — Crou-aBsignment  of  Error — ^Fandamental  Error. 

A  general  demurrer  raises  a  question  of  fundamental  error,  and  a  cross 
assignment  of  error  based  upon  the  action  of  the  trial  court  in  overruling  a 
general  demurrer,  will  be  considered  on  appeal  although  the  assignment  was 
not  filed  in  the  court  below,  as  required  by  rule  101  for  the  District  and  County 
Courts. 

2. — ^Liqnor  Dealer's  Bond — Breach — Baskin-HcOregor  Law. 

l^he  Baskin-McGregor  law  did  not  repeal  the  provisions  of  the  previous 
law  which  permitted  aggrieved  persons  to  recover  the  penalties  prescribed  for 
infractions  of  liquor  dealers'  bonds,  but  repealed  only  those  parts  of  the  pre- 
vious law  which  were  in  conflict  with  its  provisions. 

8. — Same — Charge  upon  Issne  not  Plead — General  Verdict. 

In  a  suit  against  a  retail  liquor  dealer  for  breach  of  his  bond  in  selling 
intoxicating  liquor  to  an  habitual  drunkard,  although  the  defendant  had  not 
plead  the  same  the  court  submitted  to  the  jury  as  a  defense,  among  others, 
the  issue  of  a  sale  in  good  faith  on  the  belief  that  the  party  to  whom  the  liquor 
was  sold  was  not  an  habitual  drunkard.  Held,  the  verdict  being  a  general  one 
for  the  defendant,  and  it  being  impossible  to  say  upon  what  issue  it  was  ren- 
dered,  the  judgment  must  be  reversed. 

4. — ^Appeal — ^Motion  for  New  Trial — ^Assignment  of  Error. 

In  order  to  base  an  assignment  of  error  on  the  rulings  of  the  trial  court 
upon  exceptions  to  the  pleadings,  the  admission  of  evidence,  and  in  the  giving 
and  refusing  of  instructions,  it  is  not  necessary  that  these  questions  be  pre- 
sented in  the  motion  for  new  trial.  The  court  having  once  acted  upon  them 
it  is  not  to  be  presumed  that  it  will  change  its  ruling. 

5. — ^Liquor  Dealer's  Bond — Breach — Good  Eaith  as  Defense. 

In  a  suit  for  breach  of  a  liquor  dealer's  bond,  the  defense  of  good  faith 
in  the  sale  upon  the  belief  that  the  person  was  not  an  habitual  'drunkard, 
must  be  plead  and  proved  by  the  defendant.  In  the  absence  of  pleading  pre- 
senting the  defense,  even  though  there  be  evidence  to  prove  it,  a  verdict  for 
the  defendant  must  be  set  aside. 

6. — ^Intoxicating  Liquors — Notice  not  to  Sell — Statute  Constmed. 

The  wife,  mother,  daughter  or  sister  of  any  person  has  the  power  under 
our  statute  to  place  him  in  the  class  of  those  to  whom  the  sale  of  intoxicating 
liquor  is  prohibited  by  giving  the  notice  to  the  liquor  dealer  prescribed  by  the 
statute,  and  has  the  power  to  withdraw  him  from  that  class  by  withdrawing 
or  revoking  the  notice.  The  sale  of  such  liquors  to  a  minor,  a  student  of  any 
institution  of  learning  or  to  an  habitual  drunkard  is  absolutely  prohibited,  and 
no  one  has  authority  to  consent  to  a  sale  to  them.  It  is  otherwise  where  a 
person  is  made  a  member  of  the  prohibited  class  through  and  by  virtue  of 
the  notice  prescribed  by  statute.  The  withdrawal  of  the  notice  removes  the 
illegality  of  the  sale. 

7. — Same — ^Bevocatioii  of  Notice — ^Evidence. 

Testimony  that  the  notices  given  to  other  saloon  keepers  not  to  sell  intoxi- 
cating liquors  to  a  certain  person,  had  been  revoked  by  the  person  giving  the 
notice,  would  only  be  admissible  as  a  circumstance  corroborative  of  the  defend- 
ant's testimony  that  the  notice  had  been  revoked  as  to  him  also,  and  the  court 
should  by  its  charge  limit  the  testimony  to  this  purpose. 

8.— Same— Kotive  Prompting  Suit— Pleading. 

The  motive  which  may  prompt  an  aggrieved  person  to  sue  upon  a  liquor 
dealer's  bond  is  irrelevant  .and  immaterial,  and  the  allegations  of  an  answer 
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setting  up  that  the  suit  was  instituted  for  purposes  of  speculation  should,  on 
exception,  be  stricken  out. 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below  be- 
fore Hon.  M.  Kennon. 

Brown,  Carothers  &  Brown,  for  appellants. — In  a  suit  upon  a  liquor 
dealer's  bond  for  breach  thereof  by  sales  made  to  an  habitual  drunkard, 
the  defense  that  such  sales  were  made  in  good  faith,  with  the  belief  that 
the  purchaser  was  not  an  habitual  drunkard,  with  good  ground  for  such 
belief,  is  a  defense  which  must  be  pleaded  by  the  defendant  to  be  avail- 
able to  him,  and  if  such  defense  is  not  pleaded  by  the  defendant,  it  is 
error  for  the  court  to  submit  such  defense  to  the  jury.  Lucas  v.  John- 
son, 64  S.  W.,  823 ;  Haney  v.  Mann,  81  S.  W.,  66 ;  Fair  v.  Waterman, 
95  S.  W.,  65;  State  v.  Meyer,  23  S.  W.,  427. 

That  submitting  a  defense  not  pleaded  is  error,  see  Moody  v.  Row- 
land, 100  Texas,  363;  Findley  v.  Holly,  85  S.  W.,  24;  Watts  v.  John- 
son, 4  Texas,  318 ;  Island  City  Assn.  v.  New  York  &  T.  Steaniship  Co., 
80  Texas,  375 ;  Botan  Co.  v.  Martin,  57  S.  W.,  709 ;  Harden  v.  Hodges, 
33  Texas  Civ.  App.,  155. 

In  a  suit  on  a  liquor  dealer's  bond  for  sales  made  to  plaintiff's  hus- 
band while  an  habitual  drunkard,  the  burden  is  upon  the  defendant  to 
prove  that  such  sale  was  made  in  good  faith,  with  the  belief  that  the 
plaintiff's  husband  was  not  an  habitual  drunkard,  with  good  grounds 
for  such  belief.  If  the  defendant  fails  to  make  such  proof  it  is  error  to 
Bubmit  such  issue  to  the  jury.    Creel  v.  Cordon,  98  S.  W.,  387. 

The  court  erred  in  its  charge  given  at  defendant's  request,  when,  after 
charging  that  a  revocation  by  plaintiff  of  the  notice  to  defendant  not  to 
sell  her  husband  would  be  a  defense,  the  court  further  charged  as  fol- 
lows :  "And  this  would  be  so,  whether  the  said  Tell  did  or  did  not  con- 
sider said  notice  not  to  sell  intoxicating  liquors  still  in  force,  and  regard- 
less of  whether  plaintiff  willingly  revoked  such  notice,  or  did  so  through 
fear  or  duress  of  her  said  husband."  Markus  v.  Thompson,  111  S.  W., 
1074 ;  Roach  v.  Springer,  75  S.  W.,  933 ;  Tarkington  v.  Brunett,  51  S. 
W.,  274;  Goldsticker  v.  Ford,  62  Texas,  385;  McCue  v.  Klein,  60  Texas, 
168;  Missouri,  K.  &  T.  Ry.  Co.  v.  Dennins,  84  S.  W.,  860;  Waxahachie 
National  Bank  v.  Bielharz,  94  Texas,  493;  Ford  v.  Ford  (Mass.),  10 
N.  R,  474 ;  Wakeham  v.  Price,  89  S.  W.,  1093. 

Where  there  is  an  issue  of  fact  as  to  whether  or  not  plaintiff's  hus- 
band was  an  habitual  drunkard,  plaintiff  alleging  that  he  was  an  habit- 
ual drunkard,  and  defendant  denying  such  fact  and  alleging  that  her 
husband  did  not  habitually  indulge  in  the  use  of  intoxicating  liquors, 
but  was  a  sober  and  industrious  man,  it  is  error  for  the  court  to  exclude 
evidence  of  the  plaintiff,  and  of  a  neighbor  of  the  plaintiff,  as  to  the  ef- 
fect whiskey  had  upon  her  husband's  treatment  of  her,  and  as  to  his 
treatment  of  her  when  drunk,  as  compared  with  his  treatment  of  her 
when  sober.  1  Greenleaf  on  Evidence  (16th  ed.),  par.  141;  1  Wigmore 
on  Evidence,  p.  294,  sec.  235 ;  3  Words  and  Phrases  Judicially  Defined, 
p.  2209,  vol.  4,  p.  3735;  7  Ency.  of  Evidence,  p.  777. 

The  motive  of  the  plaintiff  in  bringing  a  suit  is  no  defense  to  a  suit, 
and  where  the  defendant  pleads  that  the  suit  is  brought  in  a  fraudulent 
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attempt  to  obtain  money  such  allegation  should  be  stricken  out  on  special 
exception.  Brewster  v.  State,  40  Texas  Civ.  App.,  1 ;  Texas  &  P.  By.  v. 
Dishman,  41  Texas  Civ.  App.,  250;  Headington  v.  Smith,  113  lowa^ 
107 ;  84  N.  W.,  982. 

Adhins  &  Oreen,  for  appellees. — Error  based  upon  the  contention  that 
the  court's  charge  is  not  supported  by  the  pleading  and  evidence  must 
be  called  to  the  attention  of  the  court  by  motion  for  a  new  trial  before 
it  can  be  complained  of  on  appeal.  Bev.  Stats.,  arts.  1370  and  1371 ; 
Clark  &  Loftus  v.  Pearce,  80  Texas,  151 ;  Western  U.  Tel.  Co.  v.  Mit- 
chell, 89  Texas,  441 ;  Ci^  of  Ysleta  v.  Babbitt,  28  S.  W.,  704. 

That  this  is  a  penal  action:  Acts  1901,  p.  314;  Peavy  v.  Qoss,  90 
Texas,  89. 

That  pleadings  are  strictly  construed  and  must  be  pleaded  with  cer- 
tainty :  Supreme  Council  A.  L.  of  H.  v.  Story,  97  Texas,  264 ;  De  Witt 
V.  Dunn,  15  Texas,  108;  Bice  v.  Lemon,  16  Texas,  593;  State  v.  Wil- 
liams, 8  Texas,  265 ;  Orton  v.  Engledow,  8  Texas,  209 ;  Hays  v.  Stewart, 

8  Texas,  360;  18  Am.  &  Eng.  Ency.  Law,  par.  6,  p.  278,  and  authorities 
cited  thereunder. 

That  suit  is  for  violation  of  statute  and  not  on  bond:  Glover  v. 
Storrie,  43  S.  W.,  1035 ;  O'Connor  v.  Koch,  29  S.  W.,  400 ;  International 
&  G.  N.  By.  Co.  V.  Pichard,  1  White  &  Willson  Civil  Cases,  sees.  42rr 
428;  Davidson  v.  Missouri  Pac.  By.  Co.,  Willson's  3  Texas  Civil  Cases, 
sec.  173. 

That  in  punitory  actions  want  of  probable  cause  must  be  alleged: 
McXeese  v.  Herring,  8  Texas,  152;  Griffin  v.  Chubb,  7  Texas,  612; 
Sutor  V.  Wood,  76  Texas,  406;  McManus  v.  Wallis,  52  Texas,  546;  16 
Ency.  Plead.  &  Prac,  p.  278,  and  cases  cited  thereunder. 

A  defect  or  omission  in  a  pleading,  in  absence  of  exception,  is  cured 
by  the  verdict  and  judgment  where  the  issues  joined  require  proof, 
which  embraces  evidence  of  the  omitted  or  defectively  stated  facts.  Sa- 
bine &  E.  T.  By.  V.  Hadnot,  67  Texas,  505 ;  De  Witt  v.  Millers'  Adm'r, 

9  Texas,  245;  McClellan  v.  State,  22  Texas,  405;  Martin  v.  Crow,  28 
Texas,  614 ;  Carter  v.  Wallace,  2.  Texas,  210 ;  Murphy  v.  Stell,  43  Texas, 
127. 

That  consent  is  a  defense  to  be  proven  as  any  other  fact :  Edgett  v. 
Finn,  36  S.  W.,  830;  Tipton  v.  Thompson,  21  Texas  Civ.  App.,  143; 
Kruger  v.  Spachek,  22  Texas  Civ.  App.,  307;  Boach  v.  Springer,  75  S. 
W.,  933. 

FLY,  Associate  Justice. — Appellant  sued  William  Tell  as  principal, 
and  W.  C.  Munn  and  T.  A.  Hill  as  sureties,  on  his  bond  as  a  retail  liquor 
dealer,  for  penalties  arising  from  six  several  breaches  of  said  bond  in  sell- 
ing liquor  to  her  husband,  an  habitual  drunkard,  and  also  after  she  had 
notified  the  liquor  dealer  not  to  sell  liquor  to  her  husband.  The  jury  re- 
turned a  verdict  in  favor  of  appellees,  and  from  the  judgment  based 
thereon  this  appeal  is  prosecuted. 

Before  considering  the  assignments  of  error  we  wish  to  dispose  of  the 
cross-assignments  of  appellees  which  seek  a  review  of  the  action  of  the 
court  in  overruling  their  general  demurrer.  While  the  cross-assignments 
do  not  appear  to  have  b^n  filed  in  the  trial  court  as  required  by  rule 
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101,  for  District  and  County  Courts,  still  the  question  as  to  whether 
the  petition  is  open  to  attack  through  a  general  demurrer — that  is,  fails 
to  state  a  cause  of  action — is  a  fundamental  one  that  may  be  raised 
without  following  the  rules  as  to  filing  assignments. 

The  action  in  this  cause  arose  under  the  kw  as  to  liquor  dealers 
which  was  in  force  prior  to  the  enactment  of  the  {Present  law,  known  as 
the  Baskin-McOregor  law,  and  the  contention  is  that  the  latter  law, 
being  intended  to  cover  the  whole  subject  of  liquor  dealing,  repealed  all 
former  laws  on  the  subject,  and  consequently  all  prosecutions  under  the 
former  must  fail.  That  question  has  been  fully  discussed  by  Courts  of 
Civil  Appeals  in  several  of  the  districts,  and  has  been  decided  each  time 
contrary  to  the  contention  of  appellee.  We  are  of  opinion  that  those  de- 
cisions are  correct  in  holding  that  the  Baskin-McGregor  law  did  not  re- 
peal the  provision  of  the  former  law  which  permitted  aggrieved  persons 
to  recover  the  penalties  prescribed  for  infractions  of  liquor  bonds,  but 
repealed  only  those  parts  of  the  former  law  in  conflict  with  its  pro- 
visions. Coughtry  v.  Haupt,  47  Texas  Civ.  App.,  452;  Jessee  v.  De 
Shong,  105  S.  W.,  1011;  Price  v.  Wakeham,  107  S.  W.,  132;  Markus  v. 
Thompson,  51  Texas  Civ.  App.,  — .  The  matter  has  been  exhaustively 
treated  in  those  decisions,  and  no  good  purpose  would  be  subserved  by  a 
further  discussion  of  it.  The  court  very  properly  overruled  the  general 
demurrer. 

All  the  defenses  of  appellees  were  contained  in  the  following  pleading : 

"Further  answering,  these  defendants  emphatically  deny  that  Her- 
man Fahrenthold,  the  husband  of  plaintiff,  is  now  or  ever  was  an  habit- 
ual drunkard;  that  he  does  not  habitually  indulge  in  the  use  of  intoxi- 
cating liquors,  but  on  the  contrary  is  a  sober  and  industrious  man,  and 
that  the  allegations  to  the  contrary  are  untrue  in  fact. 

*T)efendants  further  represent  to  the  court  that  if  any  legal  notice  not 
to  sell  intoxicating  liquors  to  plaintiff's  husband,  Herman  Fahrenthold, 
was  ever  served  on  the  defendant,  William  Tell,  which  is  not  admitted, 
but  denied,  then  they  say  that  the  said  defendant  William  Tell  has  never, 
since  the  service  of  said  notice,  sold  or  given,  or  permitted  to  be  sold  or 
given,  at  his  place  of  business,  or  anywhere  else,  .any  intoxicating  liquors 
to  plaintiff's  said  husband,  and  they  say  that  the  allegation  of  plaintiff 
that  he  had  so  sold  to  her  said  husband  is  without  foundation  in  fact, 
and  totally  untrue. 

'Defendants  further  represent  that  plaintiff  alleges  that  on  or  about 
December  1,  1905,  she  notified  defendant  Tell  in  writing  not  to  sell  to 
plaintiff's  husband  any  whiskey,  beer,  vinous,  spirituous  or  malt  liquors, 
or  medicated  bitters  capable  of  producing  intoxication.  Now  plaintiff 
avers  that  no  such  notice  was  served  on  him  at  the  time  alleged,  and  if 
plaintiff  ever  served  him  with  legal  notice  not  to  sell  such  liquors  to  her 
said  husband,  which  is  not  admitted,  but  denied,  that  same  was  done 
long  previous  to  said  date,  the  exact  time  plaintiff  can  not  state,  but 
represents  to  the  court  that  even  previous  to  any  such  notice,  and  ever 
since  the  service  of  alleged  notice,  he  has  steadily  refused  to  sell  to  Her- 
man Fahrenthold  any  whiskies  or  liquors  above  mentioned,  and  these  de- 
fendants here  now  respectfully  represent  and  state  that,  ijE  any  legal  no- 
tice was  ever  served  upon  the  defendant  Tell^  that  the  plaintiff,  subse- 
Vol.  LII.  Civil— 8. 
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quent  thereto^  and  long  before  the  time  of  any  of  the  sales^  etc.^  to  plain- 
tiff, gave  her  consent  to  the  defendant  Tell  to  sell  her  said  husband  intoxi- 
cating liquors,  and  did,  prior  to  the  time  of  any  of  the  alleged  sales,  etc., 
withdraw  said  notice,  and,  therefore,  these  defendants  say  that  the  said 
Tell  was  released  from  said  notice  not  to  sell,  and  these  defendants 
therefore  aver  and  charge  that  plaintiff  has  brought  this  suit  in  a  fraudu- 
lent attempt  to  obtain  money  by  mulcting  these  defendants,  and  for 
purposes  of  speculation,  and  can  not,  and  ought  not,  and  should  not,  re- 
cover anything  of  these  defendants/' 

It  will  be  noted  that  there  is  no  plea  that  the  liquor  was  sold  to  the 
husband  of  appellant  in  good  faith,  without  knowledge  that  he  was  an 
habitual  drunkard,  but  on  the  other  hand  the  only  defense  bearing  on 
the  question  of  the  husband  being  an  habitual  drunkard  is  that  he  did 
not  habitually  indulge  in  the  use  of  intoxicating  liquors,  but  was  a  sober, 
industrious  man,  and  further,  denial  of  the  sale  of  liquor  to  him.  The 
question  of  selling  to  him  in  good  faith,  with  the  belief  that  he  was  not 
an  habitual  drunkard,  does  not  arise  even  by  inference  or  implication 
from  the  pleading.    The  court,  however,  instructed  the  jury: 

"If  you  find  from  the  evidence  that,  at  the  time  charged  in  the  plain- 
tiff's petition,  the  said  Herman  Fahrenthold  was  an  habitual  drunkard, 
and  that  while  he  was  such  drunkard,  and  after  the  13th  day  of  Septem- 
ber, 1905,  and  within  the  time  charged  in  plaintiff's  petition,  the  defend- 
ant William  Tell  did  sell  or  give,  or  permit  to  be  sold  or  given,  to  the 
said  Herman  Fahrenthold  at  the  defendant's  said  place  of  business,  any 
spirituous,  vinous  or  malt  liquors,  or  medicated  bitters  capable  of  produc- 
ing intoxication,  you  will  find  for  the  plaintiff  against  all  of  the  defend- 
ants five  hundred  dollars  for  each  separate  time  that  the  said  defendant  so 
sold  or  permitted  to  be  sold,  or  gave  or  permitted  to  be  given,  any  of 
such  intoxicants  to  the  said  Fahrenthold,  substantially  as  charged  by  the 
plaintiff  in  her  petition^  unless  you  further  find  from  the  evidence  that 
when  the  defendant  Tell  so  sold  or  permitted  to  be  sold,  or  gave  or  per- 
mitted to  be  given,  such  intoxicants  to  the  said  Fahrenthold,  the  sale  or 
gift  was  made  in  good  faith,  with  the  belief  that  the  said  Herman  Fah- 
renthold was  not  an  habitual  drunkard,  and  there  was  good  ground  for 
such  belief,  then  upon  this  branch  of  the  case  you  will  find  for  the  de- 
fendants.'* 

The  part  of  that  charge  on  the  question  of  good  faith  is  attacked 
through  the  first  assignment  of  error  on  the  ground  that  it  presented 
a  defense  not  made  by  the  answer,  and  is  meritorious,  and  must  be  sus- 
tained. The  charge  interpolated  a  vital  issue  into  the  case  upon  which 
the  verdict  of  the  jury  may  have  turned.  The  verdict  is  a  general  one, 
and  it  can  not  be  said  upon  what  issue  the  jury  based  it.  It  is  the. rule 
that  where  a  charge  presents  an  issue  outside  of  those  made  by  the  plead- 
ings, and  upon  which  the  verdict  might  have  been  founded,  the  judgment 
based  upon  such  verdict  should  be  reversed.  Baldwin  v.  Peet,  22  Texas, 
708 ;  Houston  &  T.  C.  Ry.  v.  Terrv,  42  Texas,  451 ;  Loving  v.  Dixon,  56 
Texas,  75 ;  Texas  &  Pac.  Ry.  v.  French,  86  Texas,  96 ;  Gulf,  C.  &  S.  P. 
Ey.  V.  Vieno,  7  Texas  Civ.  App.,  347. 

Appellant  did  not  file  a  motion  for  a  new  trial  in  the  court  below, 
and  neither  was  it  necessarv  for  her  to  do  so  in  order  to  raise  errors 
committed  by  the  court  in  its  instructions  to  the  jury,  as  is  contended 
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by  appellee.  Speaking  on  this  subject,  the  Supreme  Court  held  in  Clark 
V.  Pearee,  80  Texas,  151,  that  while  appellate  courts  should  not  reverse 
upon  the  question  of  sufficiency  of  the  evidence  unless  that  question  was 
presented  to  the  trial  court  in  a  motion  for  new  trial,  "In  regard  to  the 
rulings  of  the  court  upon  exceptions  to  the  pleadings,  the  admission  of 
evidence,  and  in  the  giving  or  refusal  of  instructions,  a  different  rule 
prevails.  Having  once  acted,  it  is  not  to  be  presumed  that  the  judge 
will  change  his  ruling ;  and  hence,  in  order  to  appeal  from  such  action, 
it  is  not  necessary  that  it  be  made  ground  for  a  new  trial/^  That  ruling 
has  been  cited  and  approved  in  other  cases.  Western  U.  Tel.  Co.  v. 
Mitchell,  89  Texas,  441;  Houston  &  T.  C.  By.  v.  Strycharski,  92 
Texas,  1. 

The  question  of  good  faith  was  one  purely  defensive,  and  it  devolved 
upon  the  defendant  to  allege  and  prove  it.  This  is  not  an  open  question 
in  Texas.  In  the  case  of  Lucas  v.  Johnson  (Texas  Civ.  App.),  64  S.  W., 
823,  it  is  said :  ^^The  good  faith  of  appellants  in  making  the  sale  to  the 
minor  was  a  defense  to  the  suit  which,  to  have  been  available,  must  have 
been  pleaded  and  proven  by  the  defendants.  The  plaintiff  was  not  re- 
quired to  prove  that  the  defendants  did  not  act  in  good  faith  in  selling 
liquor  to  the  minor,  to  make  out  his  case,  and,  not  being  required  to 
prove  such  fact,  it  was  not  necessary  for  him  to  allege  it.'*  To  the  same 
effect  are  Haney  v.  Mann  (Texas  Civ.  App.),  81  S.  W.,  66;  Farr  v. 
Waterman  (Texas  Civ.  App.),  95  S.  W.,  65.  It  would  be  intolerable  to 
place  upon  those  seeking  redress  in  this  class  of  cases  not  only  the  burden 
of  other  plaintiffs,  but  also  require  them  to  anticipate,  allege  and  dis- 
prove any  possible  defenses  that  the  defendants  might  desire  to  present. 
The  charge  of  the  court  on  the  good  faith  of  Tell  had  no  pleading  upon 
which  to  base  it,  and  even  if  there  had  been  evidence  of  a  sale  in  good 
faith,  admitted  without  objection  on  the  part  of  appellant,  the  charge 
could  not  be  sustained.  Cooper  v.  Loughlin,  75  Texas,  527;  Western 
TJ.  Tel.  Co.  V.  Smith,  88  Texas,  9 ;  Moody  v.  Rowland,  100  Texas,  363. 

If  there  was  a  revocation  of  the  notice  given  by  appellant  to  Tell  not 
to  sell  liquor  to  her  husband,  the  private  opinion  entertained  by  him  as 
to  the  efficacy  and  legality  of  that  notice  could  not  affect  its  force  and 
vitality,  and  neither  could  the  motives  actuating  the  making  of  the  revo- 
cation affect  its  legality,  and  we  can  not  therefore  sustain  the  second  as- 
signment of  error  which  complains  of  a  charge  on  that  subject.  Tell 
Bwore  that  the  revocation  had  no  effect  on  his  action  in  regard  to  the  sale 
of  liquor  to  appellants  husband,  and  that  he  did  not  sell  him  any  liquor 
before  or  after  the  revocation.  The  jury,  however,  might  have  been  con- 
vmced  that  Tell  did  sell  the  liquor  after  the  revocation  in  spite  of  his 
denial,  and  yet  if  they  believed  the  revocation  was  made  it  would  be  a 
defense  to  the  sale.  What  Tell  thought  about  the  efficacy  of  the  revoca- 
tion, or  what  induced  appellant  to  make  the  revocation,  was  immaterial, 
and  evidence  on  those  points  should  not  have  been  permitted,  and  its 
elimination  from  another  trial  will  remove  any  necessity  or  excuse  for 
giving  a  charge  similar  to  the  one  of  which  complaint  is  made.  There 
ahould  have  been  no  issue  in  connection  with  the  revocation,  except  as 
to.whetiier  or  not  it  was  giten,  which  was  a  question  purely  of  fact  for 
the  jury.  The  issue  of  revocation  or  no  revocation  was  raised  by  the  evi- 
dence.  The  illegality  of  the  sale  to  the  husband  of  appellant,  in  case  he 


116  Texas  Civil  Appeals  Reports,  Vol.  62.        .  [October, 

was  not  an  habitual  drunkard,  depended  on  the  notice  given  by  her^  and 
revocation  or  withdrawal  of  the  notice  at  once  removed  him  from  the 
class  of  those  to  whom  it  was  illegal  to  sell  liquors.  The  wife,  mother, 
daughter  or  sister  of  any  person  has  the  power  to  place  him  in  the  class 
of  those  to  whom  the  sale  of  liquor  is  prohibited,  and  has  the  power  to 
withdraw  him  from  that  class  by  withdrawing  or  revoking  the  notice. 
The  statute  places  the  minor,  the  student  of  any  institution  of  learning, 
and  the  habitual  drunkard  within  the  prohibited  class,  and  no  one  has 
the  authority  to  remove  either  of  them  from  that  class  by  consenting  to 
a  sale  to  him,  but  a  different  case  is  presented  where  the  person  is  made 
a  member  of  the  prohibited  class  through  and  by  virtue  of  a  notice  given 
by  a  person  bearing  a  certain  relation  to  him.  She  undoubtedly  has  the 
power  to  revoke  her  invocation  of  the  statute.  Tipton  v.  Thompson,  21 
Texas  Civ.  App.,  143. 

In  connection  with  the  revocation  of  the  notice  it  may  be  well  to  state 
that  evidence  of  notices  to  other  saloon-keepers  could  not  avail  as  a  de- 
fense to  Tell,  for  all  other  notices  may  have  been  revoked;  yet,  if  the 
one  served  on  Tell  was  not  revoked,  appellees  would  be  liable  to  appel- 
lant on  their  bond.  Testimony  as  to  notices  to  other  saloon-keepers 
being  revoked  could  not  be  used  except  possibly  as  a  circumstance  to 
corroborate  the  testimony  that  Tell's  notice  had  been  revoked,  and  the 
evidence  should  be  confined  by  the  charge  to  that  purpose.  A  revocation 
of  the  notice  to  Tell  was  pleaded,  and  in  order  to  make  it  avail  as  a  de- 
fense it  must  be  proved  that  the  notice  to  Tell  was  revoked  by  appellant. 

We  do  not  see  the  pertinency  of  the  evidence  as  to  the  manner  in  which 
appellant's  husband  acted  towards  her  and  their  son  when  he  was  in- 
toxicated. It  did  not  tend  to  prove  that  he  was  an  habitual  drunkard, 
and  could  have  had  no  effect  except  perhaps  to  justify  the  action  of  ap- 
pellant in  serving  notices  on  saloon-keepers  not  to  sell  him  liquor.  She 
needed  no  justification  for  that  action.  It  was  her  statutory  right,  and 
one  she  could  exercise  whether  her  husband  ever  became  intoxicated  or 
not.  The  exercise  of  her  right  under  the  statute  was  in  nowise  depend- 
ent upon  the  manner  in  which  her  husband  treated  her  and  her  son 
while  in  a  state  of  intoxication. 

The  question  of  whether  the  suit  was  fraudulently  instituted  by  appel- 
lant for  purposes  of  speculation  had  no  place  in  the  case,  and  that  part 
of  the  answer  setting  up  such  a  defense  should  have  been  stricken  out  on 
exception.  Appellant's  motives  in  instituting  the  suit  could  have  no 
bearing  on  the  case.  Johnson  v.  Bolls,  97  Texas,  453.  That  opinion 
held  that  the  law  allowing  suits  of  this  character  was  not  passed  in  order 
to  compensate  the  aggrieved  person,  but  to  inflict  punishment  on  vio- 
lators of  law.  The  motives  of  the  aggrieved  person  could  therefore  cut 
no  figure  in  the  determination  of  the  case. 

Under  the  pleadings  in  the  case,  proof  either  that  the  husband  was  an 
habitual  drunkard,  and  liquor  was  sold  to  him  by  Tell,  or  that,  after  no- 
tice was  legally  served  on  him  by  appellant,  Tell  sold  him  intoxicating 
liquors,  would  entitle  appellant  to  a  recovery,  and  the  court,  we  think, 
clearly  and  succinctly  so  instructed  the  jury.  We  do  not  think  that  a 
jury  would  be  led,  by  an  instruction  that  the  burden  was  upon  the  plain- 
tiff to  prove  tiie  material  allegations  of  her  petition,  to  conclude  that 
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both  phases  of  the  case  presented  by  the  allegations  should  be  proved^  to 
justify  a  verdict  in  favor  of  appellant. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  C.  Moran. 

Decided  October  28«  1908. 

1.— telegram — ^Vame  of  Sender — Delivery — ^Pleading. 

A  telegpram,  notifying  a  wife  of  the  death  of  her  husband,  was  sent  by 
one  penibn  in  the  name  of  another  who  was  absent  at  the  time;  an  answer  to 
the  telegram  addressed  to  the  party  whose  name  was  signed  to  it,  requesting 
that  the  funeral  be  delayed,  could  not  have  been  delivered  to  him  in  person 
because  of  his  absence,  but  it  would  have  been  delivered  to  the  party  who  sent 
the  first  message,  and  the  purpose  of  the  answer  would  have  been  accomplished. 
Pleading  and  evidence  considered,  and  held  to  warrant  the  submission  of  this 
issue  to  the  jury.' 


8.— Same — Hotiee  of  Importanoe — ^Duty  of  Company. 

The  fact  that  a  telegraph  company  accepts  for  transmission  a  message 
which  in  and  of  itself  gives  notice  of  its  importance,  carries  with  it  an  im- 
plied obligation  of  prompt  delivery.  « 

Appeal  from  the  Forty-fifth  Judicial  District,  Bexar  County.    Tried 
below  before  Hon.  J.  L.  Camp. 

« 

Webb  &  Ooeth,  for  appellant. — ^There  being  no  allegation  in  the  peti- 
tion that  the  plaintiff  could  or  would  have  secured  the  services  of  any 
other  person  or  persons  except  W.  0.  Robertson,  who  is  named  in  the 
petition,  in  holding  the  body  of  her  husband  or  postponing  the  funeral, 
the  court  was  unwarranted  in  submitting  to  the  jury  a  question  as  to 
what  some  other  unknown  and  unnamed  person  or  persons  could  or 
would  have  done  if  such  person  or  persons  had  been  advised  of  the  con- 
tents of  a  message  which  it  is  alleged  she  would  have  sent  to  W.  0.  Bob- 
ertson.  Western  TJ.  Tel.  Co.  v.  Swearingen,  96  Texas,  423-4;  Western 
U.  Tel.  Co.  V.  Linn,  87  Texas,  7-13 ;  Western  TJ.  Tel.  Co.  v.  Byrd,  34 
Texas  Civ.  App.,  594 ;  Western  U.  Tel.  Co.  v.  Johnson,  67  S.  W.,  338 ; 
Western  U.  Tel.  Co.  v.  Bowen,  97  Texas,  621 ;  Western  U.  Tel.  Co.  v. 
Smith,  88  Texas,  9-13 ;  International  &  G.  N.  By.  Co.  v.  Cook,  33  S. 
W.,  888-9 ;  Alamo  Ins.  Co.  v.  Davis,  46  S.  W.,  605 ;  Bradford  v.  Malone, 
33  Texas  Civ.  App.,  349 ;  Western  U.  Tel.  Co.  v.  Ayers,  41  Texas  Civ. 
App.,  627 ;  Western  U.  Tel.  Co.  v.  Pore,  26  S.  W.,  783-4. 

It  is  not  the  duty  of  the  court  nor  of  the  adversary  party  to  collate 
detached  parcels  of  a  petition  and  construe  them  to  supply  averments 
which  have  been  omitted  by  the  pleader.  TJVTiitlock  v.  Castro,  22  Texas, 
113 ;  Yale  v.  Ward,  30  Texas,  22 ;  Town  on  Pleadings,  pp.  292-3-4-5. 

C.  8.  Robinson,  for  appellee. — Plaintiff's  petition  was  good  against  a 
general  demurrer.  Plaintiff  alleged  that  she  would  have  answered  the 
telegram  and  would  have  gone  to  burial,  and  body  would  have  been  with- 
held from  grave  until  she  arrived ;  she  was  not  required  to  plead  the 
evidence  by  which  she  expected  to  prove  these  allegations.    Texas  &  St 
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Louis  Ry.  v.  Ross  &  Co.,  62  Texas,  447 ;  Western  U.  Tel.  Co.  v.  Lyman, 
3  Texas  Civ.  App.,  460 ;  Sutor  v.  Wood,  76  Texas,  403 ;  Russell  v.  Nail, 
79  Texas,  664 ;  McCauley  v.  Long  &  Co.,  61  Texas,  79 ;  Burks  v.  Watson, 
48  Texas,  107;  Western  U.  Tel.  Co.  v.  Rowe,  98  S.  W.,  228;  Ft.  Worth 
&  R.  G.  Ry.  Co.  V.  Lindsey,  11  Texas  Civ.  App,,  244;  Mitchel  v.  Western 
U.  Tel.  Co.,  5  Texas  Civ.  App.,  527. 

The  court  in  the  charge  to  the  jury  evolved  the  issue  from  the  plead- 
ings, and  applied  the  facts  in  evidence,  and  charged  the  jury  the  law 
thereon,  and  there  is  no  error  in  tlie  court's  charge.  Western  U.  Tel. 
Co.  V.  Shaw,  90  S.  W.,  58;  Fonts  v.  Ayers,  11  Texas  Civ.  App.,  338; 
Maes  V.  Texas  &  N.  0.  Ry.,  23  S.  W.,  725 ;  Ft.  Worth  Ry.  v.  Linthicum, 
33  Texas  Civ.  App.,  375 ;  Missouri,  K.  &  T.  Ry.  v.  Oslin,  26  Texas  Civ. 
App.,  370;  Jones  v.  Western  U.  Tel.  Co.,  101  S.  W.,  809. 

FIjY,  Associate  Justice. — This  is  a  suit  for  damages  instituted  by 
appellee,  alleged  to  have  accrued  by  failure  to  deliver  within  a  reasonable 
time  a  certain  message  delivered  to  appellant,  in  which  was  contained 
information  as  to  the  death  of  her  husoand  in  Louisiana,  and  requesting 
instructions  as  to  the  disposition  of  the  body.  The  cause  was  tried  by 
jury  and  resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
$1,400. 

On  the  evening  of  September  7,  1906,  the  following  telegram  was 
delivered  to  appellant  at  Grosse  Tete,  Louisiana: 

"Mrs.  C.  Moran,  North  Olive  St., 

San  Antonio,  Texas. 
Mr.  Moran  dead.    Advise  disposition  of  remains,  details  by  letter. 

W.  0,  Robertson. 

10:35  p.  m.'' 

That  message  was  delivered  to  Mrs.  Moran  between  11  and  12  o'clock 
on  the  morning  of  September  9,  1906.  The  body  of  Mr.  Moran  was 
buried  at  6  o'clock  p.  m.  on  September  8,  1906.  The  deceased  hus- 
band of  appellee  was  working  for  W.  0.  Robertson  at  the  time  of  his 
death,  near  Grosse  Tete,  Louisiana,  which  could  be  reached  by  railroad 
in  twenty-four  hours  from  San  Antonio.  The  message  was  sent  by 
Kendall,  who  was  working  for  Robertson.  Appellee  immediately  sent 
a  telegram  to  W.  0.  Robertson  on  September  9th,  asking  as  to  what 
disposition  had  been  made  of  the  remains,  and  next  day  received  a  mes- 
sage that  they  had  been  buried  at  Rosedale,  Louisiana.  A  reasonable 
time  for  the  delivery  of  the  message  to  appellee  would  have  been  two 
hours,  and  it  was  delivered  in  about  forty  hours.  Robertson  was  not 
in  Louisiana  at  the  time  of  the  death  of  appellee's  husband  and  knew 
nothing  about  the  message  which  was  sent  in  his  name  to  appdlee.  Mrs. 
Moran  would  have  telegraphed  for  a  postponement  of  the  funeral  had 
she  received  the  message  promptly,  and  the  fimeral  would  have  been 
postponed. 

The  following  allegations  appear  in  the  petition:  "And  plaintiff 
further  says  if  defendant  had  delivered  the  message  to  her  at  any  time 
during  September  7th,  or  on  the  morning  of  September  8th,  she  would 
have  at  once  answered  the  same  by  telegram  and  had  her  husband's  re- 
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mains  at  once  shipped  to  San  Antonio^  plaintiff's  home,  and  the  same 
could  and  would  have  reached  San  Antonio  in  time  for  plaintiff  to  have 
yiewed  and  looked  upon  the  face  of  her  husband,  and  to  attend  and  be 
present  at  his  funeral,  and  the  children  of  plaintiff  and  deceased  to  have 
viewed  and  looked  upon  the  face  of  their  father  once  more,  or  that  plain- 
tifE  would  have  promptly  telegraphed  to  W.  0.  Robertson  to  hold  the 
body  of  her  husband,  that  she  would  come  to  the  burial,  and  she  would 
have  at  once  gone  to  Grosse  Tete,  La.,  with  the  children  and  been  pres- 
ent at  the  funeral  and  burial  of  her  husband,  and  the  remains  would 
have  been  withheld  from  burial  until  she,  together  with  the  children, 
could  be  present  at  the  burial  of  her  husband  in  Louisiana.  Or  plain- 
tiff would  have  gone  to  Grosse  Tete,  Louisiana,  and  directed  the  dis- 
position of  her  husband's  remains  or  wired  advice  and  made  proper  ar- 
rangements for  his  burial.  But  not  receiving  any  answer  from  plain- 
tiff to  the  aforesaid  telegram,  plaintiff's  husband  was  buried  by  strangers 
at  Grosse  Tete,  La.,  at  about  6  o'clock  p.  m.,  September  8,  1906. 

**That  plaintiff  desired  to  see  her  husband's  face  once  more  and  to 
be  present  at  his  funeral,  and  desired  that  the  children  should  once 
more  look  upon  the  face  of  their  father,  and  be  present  at  the  funeral. 
But  when  plaintiff  received  said  message  it  was  impossible  for  her  to 
have  gone  to  the  burial  of  her  husband  or  have  his  remains  shipped  to 
San  Antonio;  the  said  message  having  been  received  too  late.  Plain- 
tiff further  says  that  had  a  message  been  telegraphed  by  her  to  W.  0. 
Robertson  in  answer  to  the  one  sent  to  her  under  his  name  and  received, 
stating  that  plaintiff  desired  the  remains  of  C.  Moran,  her  husband, 
shipped  to  San  Antonio,  that  the  same  would  have  been  promptly  ship- 
ped as  directed  by  plaintiff,  and  she  would  have  had  the  funeral  of 
her  husband  take  place  in  San  Antonio  from  her  home,  and  she  together 
with  the  children,  could  have  attended  the  same,  and  they  would  have 
done  80/ or  the  body  of  her  husband  would  have  been  kept  out  of  the 
grave  till  she  arrived  in  Louisiana  and  was  present  at  the  burial." 

It  is  the  contention  of  appellant  that  it  was  fundamental  error  for 
the  court  to  instruct  the  jury  as  to  their  verdict  if  they  found  "that 
if  she  had  sent  such  message  the  person  or  persons  having  charge  of 
said  body  would  have  been  advised  of  the  contents  of  said  message,  if 
any,  and  would  have  postponed  said  burial."  What  appellant  deems 
to  be  a  fundamental  error  in  the  charge  copied  does  not  clearly  appear, 
but  we  conclude  from  the  statement  that  *^the  charge  with  reference 
to  all  other  persons,  except  W.  0.  Eobertson,  submits  an  independent, 
material  and  indispensable  question  of  fact  not  found  in  the  petition" 
that  it  is  the  ground  upon  which  claim  of  fundamental  error  is  based. 
The  claim  is  untenable.  The  allegations  of  the  petition,  while  general, 
justify  the  charge. 

The  message  to  appellee  was  sent  by  one  Kendall,  the  timekeeper  of 
W.  0.  Robertson,  in  the  name  of  the  latter,  who  was  at  the  time  in 
San  Antonio,  Texas,  and  could  not  have  received  any  reply  to  the  mes- 
sage sent  to  him  at  Grosse  Tete,  T^uisiana,  and  through  the  first  assign- 
ment of  error  the  claim  is  made  that  appellee  should  not  recover  because 
she  could  not,  as  alleged,  have  sent  a  message  to  Eobertson  in  Louisiana. 
The  assignment  is  without  merit.  If  the  message  sent  to  appellee  in 
the  name  of  Robertson  had  been  promptly  delivered,  and  if  a  message 
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sent  to  him  in  reply  would  have  been  the  means  of  keeping  the  remains 
of  the  deceased  husband  out  of  the  ground  until  appellee  could  have 
reached  them^  it  is  utterly  immaterial  whether  Bobertson  sent  or  au- 
thorized the  sending  of  the  message  or  not^  or  whether  he  would  ever 
have  seen  a  message  in  reply  or  not.  The  only  question  in  this  con- 
nection was,  whether^  if  a  message  sent  in  the  name  of  W.  0.  Robertson 
had  been  promptly  delivered,  appellee  would  have  wired  a  reply  which 
would  have  had  the  result  of  causing  the  body  of  her  husband  to  be 
held  until  she  could  have  seen  it.  It  would  not  matter  if  W.  0. 
Bobertson  was  the  veriest  myth  that  the  imagination  could  create,  still 
if  some  one  under  that  name  was  sending  and  receiving  messages  bear- 
ing on  the  death  and  burial  of  Christopher  Moran,  the  allegations  of 
the  petition  were  answered  by  proof  of  such  facts.  When  appellee  did 
telegraph  to  W.  0.  Robertson  a  prompt  answer  was  returned. 

We  can  not  sustain  the  contention,  embodied  in  the  second  assign- 
ment of  error,  that  "there  is  no  evidence  that  the  plaintiff  would  have 
telegraphed  to  W.  0.  Robertson  to  hold  the  body  of  her  husband,  as  al- 
leged in  the  petition."  Mrs.  Moran  swore :  "I  would  have  sent  them  a 
telegram  that  I  was  coming  at  once,  notified  them,  for  the  purpose  of 
seeing  his  remains,  to  be  at  his  funeral,"  and  "I  would  have  wired  them 
to  hold  the  remains,  that  I  wanted  to  be  present  at  the  funeral.  I 
would  have  gone  immediately.  I  had  the  means  to  go  and  I  would 
have  gone."  It  is  clear  that  appellee  meant  by  "them"  the  person  who 
had  sent  her  the  message,  and  the  jury  was  fully  justified  in  so  finding. 

The  court  did  not  err  in  charging  the  jury  as  to  whether,  if  the 
message  had  been  promptly  delivered,  appellee  would  have  promptly 
notified  W.  0.  Robertson  by  telegram  to  hold  the  body  of  her  husband 
until  she  could  reach  the  place  where  the  body  was  held  and  be  present 
at  the  funeral.  She  so  alleged  and  she  sustained  the  allegation  by  proof, 
which  was  not  militated  against  by  the  fact  that  the  real  W.  0.  Robert- 
son was  in  San  Antonio.  The  man  using  his  name  was  in  Louisiana  and 
he  to  all  the  intents  and  purposes  of  this  case  was  W.  0.  Robertson. 

The  allegations  of  the  petition  were  suflBcient,  in  the  absence  of 
special  exceptions,  to  justify  the  charge  complained  of  in  the  fourth 
assignment  of  error.  It  was  entirely  proper  under  the  allegations  and 
evidence  for  the  court  to  submit  the  issue  as  to  whether  the  "person  or 
persons  having  charge  of  said  body  would  have  been  advised  of  the  con- 
tents of  said  message."  It  was  developed  by  the  evidence  that  other 
persons  than  Robertson  had  charge  of  the  body  and  the  issue  was  as 
to  whether  a  message  to  W.  0.  Robertson  would  have  reached  the  per- 
son or  persons,  and  whether  he  or  they  would  have  heeded  the  mes- 
sage. The  petition  was  full  and  explicit  enough  to  withstand  a  gen- 
eral demurrer  and  to  justify  the  evidence  upon  which  the  charge  was 
based.  The  authorities  cited  by  appellant  do  not  militate  against  the 
propriety  of  the  action  of  the  court  below. 

Appellee  alleged  that  one  W.  H.  Kendall  had  sent  the  message  on 
which  the  suit  is  based,  and  had  signed  it  *W.  0.  Robertson"  and  had 
paid  the  toll,  and  that  appellant  had  contracted  to  deliver  it  promptly 
and  had  not  done  so,  and  that  had  she  received  that  message  promptly 
she  would  have  telegraphed  W.  0.  Bobertson  and  the  remains  would 
liave  been  held.    It  will  be  seen  that  appellee  put  appellant  upon  notice 
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that  Bobertson  had  not  sent  the  message,  but  that  another  in  his  name 
had  sent  it,  and  that  a  message  to  Robertson  would  accomplish  what 
she  desired.  If  appellant  desired  a  nlore  definite  allegation  as  to  who 
would  have  received  a  message  directed  to  W.  0.  Rotertson,  it  should 
have  invoked  it  through  the  medium  of  special  exceptions.  It  is  use- 
less to  argue  that  it  would  have  been  the  duty  of  appellant  to  have  de- 
livered the  message  to  W.  0.  Bobertson  in  person  and  to  no  one 
else,  in  view  of  the  fact  that  when  the  message  was  sent  to  Bobertson 
it  was  delivered  to  someone  else,  and  when  the  service  message  was 
sent,  it  went  to  Kendall.  It  seems  that  it  was  customary  to  deliver 
messages  directed  to  Bobertson  to  his  employes.  Appellant  was  fully 
informed  by  the  petition  as  to  what  evidence  it  would  have  to  meet. 
Appellant  seeks  by  assignments  in  this  court  to  reach  supposed  defects 
in  the  petition  which  could  only  be  reached,  in  the  usual  and  orderly 
course  of  practice  through  special  demurrers.  There  is  nothing  in  the 
petition  that  would  lead  to  the  conclusion  that  the  holding  of  the 
body  would  depend  upon  W.  0.  Bobertson,  but  on  the  other  hand  it 
clearly  appeared  that  he  did  not  send  the  message,  and  would  not 
receive  it  in  any  other  way  than  through  the  person  sending  the  mes- 
sage. There  is  no  allegation  that  W.  0.  Bobertson  would  have  held  the 
remains  as  is  contended  by  appellant. 

The  objection  to  the  testimony  of  H.  C.  Lewis,  is  based  on  the 
predicate  that  the  petition  alleged  that  W.  0.  Bobertson  would,  in 
answer  to  the  message,  have  delayed  the  funeral,  and  there  being  no 
such  allegation  in  the  petition  there  is  a  necessary  collapse  of  the 
objection.  It  was  not  definitely  alleged  that  any  certain  person  would 
have  held  the  body,  but  the  allegation  was  broad  and  general  and  suffi- 
cient to  justify  proof  that  Lewis  would  have  held  the  body. 

It  was  proper  to  prove  that  the  message  was  sent  by  Kendall  and  that 
the  employes  in  Bobertson's  camp  were  authorized  to  and  did  receive 
messages  directed  to  him.  Appellant  is  in  no  position  to  claim  any  sur- 
prise on  these  points  when  it  is  shown  that  in  connection  with  the  very 
message  on  which  this  claim  for  damages  is  based,  it  delivered  two 
messages  addressed  to  Bobertson,  to  his  employes.  It  shows  that  it 
was  following  an  established  custom,  and  if  not,  that  it  would  have 
delivered  any  reply  to  the  message  from  appellee  to  any  employe  of 
Bobertson  who  applied  for  it,  and  Lewis  did  apply  for  the  reply. 

The  circumstances  tend  to  show  that  Kendall  sent  the  message,  and 
it  appears  from  the  telegram  itself  and  from  the  facts  of  its  delivery 
that  appellant  had  accepted  it  and  was  cognizant  of  its  importance.. 
The  facts  were  sufficient  to  show  a  contract  to  deliver  with  promptness. 
The  very  fact  that  the  message  was  accepted  and  transmitted  by  appel- 
lant, carried  with  it  an  obligation  of  prompt  delivery. 

The  issue  was  not  raised  by  allegation  or  proof  as  to  appellee's  ability 
to  reach  Grosse  Tete  in  time  for  the  funeral,  but  the  issue  was,  would 
appellee  have  been  able  to  have  postponed  the  funeral  until  she  could 
have  gotten  there  if  the  message  had  been  promptly  delivered.  The  evi- 
dence tended  to  show  that  she  could  have  postponed  the  interment 
until  she  reached  Grosse  Tete.  The  whole  of  appellant's  argument  is 
based  on  the  fallacious  premise  that  appellee's  case  is  destroyed  by 
proof  that  Bobertson  was  not  in  Louisiana  and  could  not  have  received 
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any  messages.  As  the  case  was  developed  it  did  not  matter  where  he 
was,  nor  that  he  would  not  have  received  any  message  sent  to  him  in 
Louisiana.  The  man  who  sent  the  message  was  there^  and  would  have 
received  any  messages  directed  to  Bobertson,  and  would  probably  have 
postponed  the  burial.    The  judgment  is  affirmed. 

Affirtned. 
Writ  of  error  refused. 


San  Antonio  Traction  Company  v.  Fannie  Levyson  bt  al. 

Decided  October  28,  1008. 

I 

1. — ^InBtmoted  Verdict — Bole  as  to. 

It  is  only  where  it  is  so  clearly  established  from  the  undisputed  testimony 
as  to  admit  of  no  other  reasonable  hvpotliesis  or  conclusion  than  that  either 
a  fact  essential  to  plaint in's  cause  of  action  is  not  proved,  or  one  which  is  a 
complete  defense  has  been  shown,  that  it  becomes  the  duty  of  the  court  to 
instruct  a  verdict  for  the  defendant. 

2. — Same — ^Negligence — Unestion  of  Fact. 

•  The  question  of  negligence  vel  non  is  primarily  one  of  fact  to  be  deter- 
mined by  the  jury,  and  it  only  becomes  one  of  law  to  be  decided  bv  the  court 
when  the  facts  are  undisputed  and  only  one  conclusion  can  be  drawn  from 
them.  In  a  suit  against  a  street  car  company  for  damages  for  the  aeath  of 
a  pedestrian,  evidence  considered,  and  held  to  require  a  submission  to  the  jury 
of  the  issues  of  negligence  and  contributory  negligence. 

3. — ^Verdict — Sufficiency  of  Evidence. 

In  passing  upon  assignments  of  error  to  the  effect  that  the  evidence  was 
insufficient  to  sup])ort  the  verdict  and  that  the  court  erred  in  refusing  to  in- 
struct a  verdict  for  defendant,  the  evidence  should  be  viewed  in  the  light  most 
favorable  to  the  findings  of  the  jury  manifested  by  their  verdict. 

4. — Contributory  Negligence — ^Burden  of  Proof. 

Upon  an  issue  of  contributory  negligence,  the  burden  is  upon  the  defend* 
ant  alleging  it. 

5. — Street  Cars — Bailways — Pedestrians — Bigjit  of  Way. 

The  general  public  has  an  equal  right  with  the  street  railways  t6  the  use 
of  the  public  streets,  even  that  part  of  the  street  occupied  by  the  tracks.  It 
is  otherwise  as  to  steam  railways;  and  the  fact  that  a  pedestrian  stepped 
immediately  in  front  of  a  moving  street  car  would  not  of  itself  make  him  guilty 
of  contributory  negligence;  the  surrounding  facts  and  circumstances  must  be 
considered. 

6.— Street  Bailways— Duty  of  Lookout— Charge. 

In  a  suit  against  a  street  railway  company  for  running  over  and  killing 
the  plaintiff's  husband,  as  to  the  duty  of  the  defendant  to  keep  a  lookout  for 
people  upon  the  street  the  court  charged  the  jury  as  follows  "And  you  further 
find  that  the  motorman  operating  said  car  failed  to  keep  a  lookout  for  said 
deceased  on  or  along  said  defendant's  track  at  said  time  and  place,  etc."  Held, 
not  subject  to  the  obiections  that  it  imposed  the  duty  of  keeping  a  lookout 
for  the  deceased  in  particular,  instead  of  the  public  in  general,-  and  that  it 
submitted  an  issue  not  made  by  the  evidence,  in  that  deceased  was  not  walk- 
ing along,  but  across,  the  track. 

Appeal  from  the  45th  Judicial  District,  Bexar  County,  Tried  below 
before  Hon.  J.  L.  Camp. 
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Ogden,  Brooks  &  Napier,  for  appellant. — ^The  undisputed  evidence 
shows  that  Paul  Levyson,  the  deceased,  was  guilty  of  negligence  that 
caused  or  contributed  to  his  death  in  stepping  immediately  in  front  of 
a  moving  car.  Sabine  &  E.  T.  Ey.  v.  Dean,  76  Texas,  73;  Galveston, 
H.  &  S.  A.  Ey.  V.  Chambers,  73  Texas,  296 ;  Galveston,  H.  &  S.  A.  By. 
v.  Eyon,  80  Texas,  61 ;  Sanches  v.  San  Antonio  &  A.  P.  Ey.,  88  Texas, 
117;  Gulf,  C.  &  S.  F.  Ey.  v.  Wilkins,  32  S.  W.,  351;  Gulf,  C.  &  S.  P. 
By.  v.  Abendroth,  55  S.  W.,  1122;  Ft.  Worth  &  D.  C.  Ey.  v.  Wyatt,  35 
Texas  Civ.  App.,  119;  Gulf,  C.  &  S.  F.  Ey.  v.  Miller,  70  S.  W.,  25. 

When  the  undisputed  evidence  adduced  by  the  plaintiff  on  the  trial 
establishes  prima  facie,  as  a  matter  of  law,  contributory  negligence  on 
tlie  part  of  the  plaintiff,  then  the  burden  of  proof  is  upon  him  to  show 
facts  from  which  the  jury,  upon  the  whole  case,  may  find  him  free 
from  negligence;  otherwise  the  court  must  instruct  a  verdict  for  the 
defendant,  there  being  no  issue  of  fact  for  the  jury.  Gulf,  C.  &  S.  F. 
Ry.  V.  Shieder,  88  Texas,  163;  Denison  &  S.  Ey.  v.  Carter,  70  S.  W., 
324;  Missouri,  K.  &  T.  Ey.  v.  Jolly,  31  Texas  Civ.  App.,  512. 

Terrell,  Hopkins  &  Terrell,  H.  C.  Carter  and  Perry  J.  Lewis,  for 
appellees.  Cited:  San  Antonio  Traction  Co.  v.  Haines,  100  S.  W., 
788;  San  Antonio  Traction  Co.  v.  Upson,  31  Texas  Civ.  App.,  50; 
Dallas  Street  Ey.  Co.  v.  lUo,  32  Texas  Civ.  App.,  290;  San  Antonio 
Traction  Co.  v.  Kumpf,  99  S.  W.,  863;  San  Antonio  Street  Ey.  Co. 
V.  Senken,  15  Texas  Civ.  App.,  229;  Copeland  v.  Met.  St.  Ey.  Co.,  73 
N.  Y.  Supp.,  856;  same  case  on  second  appeal,  79  N.  Y.  Supp.,  1054; 
Kennedy  V.  Third  Ave.  Ey.  Co.,  52  N.  Y.  Supp.,  551;  Tacoma  St.  Ey. 
Co.  V.  Hays,  110  Fed.,  496;  Citizens  Eapid  Transit  Co.  v.  Seegrist, 
(Tenn.  Sup.),  33  S.  W.,  920;  Barrie  v.  St.  L.  Tract.  Co.,  96  S.  W.,  233; 
Nellis  St.  Ey.  Accident  Law,  p.  251,  sec.  9  and  p.  339,  sec.  29. 

NEILL,  Associate  Justice. — The  appellees,  who  are  the  widow  and 
children  of  Paul  Levyson,  deceased,,  sued  the  appellant  for  causing  his 
death  by  negligently  running  one  of  its  street  cars  over  him.  The 
negligence  charged  was:  (1)  in  failing  to  sound  the  gong;  (2)  in  fail- 
ing to  have  the  car  equipped  with  a  fender;  (3)  in  failing  to  have  the 
car  under  complete  control,  as  required  by  city  ordinances;  (4)  in  fail- 
ing to  keep  a  lookout;  and  (5)  in  running  the  car  at  a  greater  rate  of 
speed  than  allowed  by  city  ordinances. 

The  defendant,  after  interposing  general  and  special  exceptions  to 
plaintiffs*  petition,  answered  by  a  general  denial,  specially  denied  that 
it  was  guilty  of  any  of  the  several  acts  of  negligence  alleged,  and 
pleaded  contributory  negligence  of  the  deceased  in  stepping  immediate- 
ly in  front  of  the  moving  car,  alleging  that  he,  while  waiting  for  and 
intending  to  board  defendant's  northbound  car,  when  he  knew  that  it 
was  coming,  stepped  immediately  in  front  of  the  same;  and  that  in 
80  doing  he  was  guilty  of  contributory  negligence,  which  caused  his 
death. 

The  trial  of  the  case  resulted  in  a  judgment  for  the  appellees  in  the 
sum  of  $7,000. 

As  the  first  assignment  complains  of  the  court's  refusing  defendant's 
motion,  upon  the  close  of  plaintiff's  testimony,  to  instruct  a  verdict  in 
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its  favor;  the  second^  of  the  refusal  of  a  requested  special  instruction  to 
the  jury  to  return  a  verdict  for  defendant;  the  third,  of  the  failure  of 
the  court  to  grant  a  new  trial  upon  the  ground  that  the  undisputed 
evidence  showed  the  deceased  was  guilty  of  contributory  negligence  in 
going  upon  defendant's  track  immediately  in  front  of  a  moving  car; 
and  the  fifth,  of  its  failure  to  grant  a  new  trial  upon  the  ground  that 
the  great  preponderance  of  the  evidence  showed  deceased  was  guilty  of 
contributory  negligence  in  going  upon  the  track  immediately  in  front 
of  a  moving  car — ^the  findings  of  fact  will  determine  the  merit  of  each 
of  the  four  assignments  mentioned,  and  they  will  all  be  disposed  of  in 
connection  with  our 

Conclusions  of  Fact, — About  two  o'clock  in  the  afternoon  of  July  10, 
1905,  Paul  Levyson,  the  husband  of  appellee,  Fannie  Levyson,  and  the 
father  of  the  other  appellees,  was  struck,  knocked  down,  run  over  and 
killed  by  one  of  appellant's  electric  street  cars  at  the  intersection  of 
Ouenther  and  South  Alamo  Streets.  At  that  time  appellant  maintained 
and  operated  an  electric  street  car  line  which  ran  along  South  Alamo 
Street,  which  is  intersected  and  crossed  by  Guenther  Street.  It  then 
maintained  two  car  tracks  along  said  street  extending  south  across 
Guenther  Street  to  a  point  near  a  bridge  across  San  Antonio  River,  at 
which  point  one  of  the  tracks  is  terminated  by  a  switch  which  connects 
it  with  the  other.  The  distance  between  the  inner  rails  of  these  tracks 
where  Guenther  Street  is  crossed,  is  four  and  nine-tenths  feet,  which 
continues  south  nearly  to  the  point  of  their  convergence.  The  cars 
going  north  ran  on  the  track  on  the  east  side  of  the  street,  and  those 
running  south  on  the  west  side.  The  distance  from  the  south  side  of 
Guenther  Street  to  the  end  of  the  switch  which  connects  the  two  tracks 
is  one  hundred  and  fourteen  feet.  The  length  of  the  switch  is  thirty- 
four  and  three-tenths  feet.  The  distance  from  the  switch  to  the  bridge 
is  sixty-four  and  seven-one-hundredths  feet,  the  entire  distance  from  the 
south  line  of  Guenther  Street  to  the  bridge  being  two  hundred  and 
thirteen  feet;  and  the  bridge  is  nearly  one  hundred  feet  long.  The 
sidewalk  on  the  east  side  of  Guenther  Street  is  six  feet  wide,  and  the 
distance  from  its  inner  curb  to  the  railway  track  is  twenty-eight  feet; 
on  its  east  side,  the  sidewalk  is  seven  and  one-half  feet  wide  and  the 
distance  from  the  curb  is  thirty-five  feet.  There  was,  and  had  been  a 
long  time  prior  to  Levyson's  death,  a  bench  under  a  shade  tree  on  the 
southwest  corner  of  the  intersection  of  the  streets,  used  by  persons  wait- 
ing to  take  passage  on  defendant's  cars,  and  a  telephone  pole  just  north 
of  the  bench.  The  custom  of  the  defendant  company  was  to  stop  its 
cars  to  let  off  and  take  on  passengers  after  its  car  crosses  a  street.  In 
accordance  with  this  custom  its  cars  running  north  into  the  business 
part  of  the  city  would  stop  after  crossing  Guenther  Street  at  its  north- 
east comer,  and  passengers  waiting  at  the  bench  under  the  shade  to 
take  a  northbound  car  would  have  to  cross  over  the  street  diagonally  to 
that  corner  in  order  to  get  aboard.  There  was  a  clear  view  from  the 
southwest  corner  of  Guenther  Street  of  the  street  car  track  south  to  and 
across  the  bridge,  and  further,  until  it  turns  a  corner;  but  such  view 
does  not  extend  from  the  bench,  because  obstructed  by  a  fence,  nor  from 
the  telephone  pole;  and  the  motorman  on  the  northbound  car  would 
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have  had  a  clear  view  of  anyone  crossing  the  street  diagonally,  unless 
obstructed  by  a  car  on  the  other  track. 

The  deceased,  who  resided  not  far  from  the  point  of  intersection  of 
the  streets,  when  going  to  his  place  of  business  on  defendant's  cars, 
usually  took  passage  at  this  place.  On  the  day  of  his  death,  after 
eating  his  dinner,  he  started  from  his  home  to  his  place  of  business, 
intending  to  take  one  of  defendant's  cars  running  north,  at  the  inter- 
section of  Guenther  and  South  Alamo  Streets.  A  few  minutes  after- 
wards he  was  seen  by  Mr.  Guenther  in  a  sitting  posture,  leaning  against 
the  telephone  pole,  talking  to  someone  on  the  adjacent  bench.  A  car 
going  south  had  evidently  just  passed,  though  not  observed  by  the  wit- 
ness, or  if  it  was,  it  had  escaped  his  recollection  when  he  testified  upon 
the  trial.  The  witness  then  saw  him  arise  from  where  he  was  sitting 
and  start  diagonally  across  the  street  towards  its  northeast  corner, 
where  defendant's  cars  going  north  usually  stopped  to  let  oif  and  take 
on  passengers.  The  witness  did  not  notice  whether  he  walked  or  ran, 
but  supposed  he  moved  pretty  fast ;  though  he  didn't  notice  deceased  all 
the  time  from  when  he  saw  him  get  up.  His  attention  was  called  next 
to  him  by  hearing  a  shriek  and  then  he  saw  the  accident.  He  observed 
no  change  in  the  speed  of  the  car  before  it  struck  Levyson;  and  he  said 
that  it  must  have  been  south  of  the  spur  when  deceased  started  across. 
He  had  no  recollection  whether  he  heard  the  gong  sounded  or  not. 
This  witness  saw  the  northbound  car  stop  after  it  struck  Levyson. 

Another  witness,  who  visited  the  scene  of  the  accident  a  few  moments 
after  it  occurred,  testified:  *^hen  I  got  down  there  the  body  was 
under  the  car  .  .  .  kinder  doubled  up,  with  the  wheels  touching 
against  a  portion  of  the  neck  and  head.  The  body  was  all  doubled  up 
like  it  had  been  rolled*  and  mashed.  ...  A  man  named  Turner 
lives  there  on  the  corner,  and  the  car  was  just  a  little  south  of  his 
front  gate,  very  near  the  comer.  I  noticed  three  blood  marks  on  the 
ground,  one  distinctly  visible  about  the  middle  of  the  street.  The 
blood  spot  I  observed  particularly  was  right  about  the  middle  of 
Guenther  Street  and  in  the  middle  of  the  east  rail.  And  in  the  middle 
of  the  track  near  where  this  blood  spot  was,  about  two  feet  from  it,  it 
started.  It  was  just  like  you  had  rolled  something.  The  body  lay 
somewhere  north  of  the  crossing,  under  the  first  or  second  truck  of 
the  car.  I  remember  when  the  body  was  taken  out..  Yesterday  morn- 
ing ...  I  stepped  it  oflf  to  see — I  had  been  told  I  would  be  called 
as  a  witness  in  the  case,  and  I  stepped  it  off,  and  it  was  seventeen  full 
steps  from  the  place  in  the  middle  of  the  street  to  the  place  where  the 
body  was — I  remember  pretty  definitely  where  the  body  was." 

Mr.  Hildebrand,  who  was  on  the  car  when  the  collision  occurred,  tes- 
tified: **As  we  approached  the  intersection  of  Guenther  Street  on 
South  Alamo  Street,  and  as  the  car  came  to  where  there  was  a  switch 
it  kind  of  slowed  up  and  we  passed  the  other  car,  and,  after  we  passed 
the  other  car — ^why,  the  car  made  a  jolt  and  stopped — the  motorman 
ptopped  and  got  down  and  looked  under  the  car.  The  jolt  was  like  you 
would  strike  some  rocks  or  something  like  that.  ...  At  the  time, 
the  conductor  was  taking  my  fare  from  me.  .  .  .  Just  before  I 
felt  the  jolt  the  motorman  looked  back  at  the  car  that  had  just  passed 
by.    I  felt  the  jolt  just  about  the  time  I  felt  for  the  fare  to  pay  the 
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conductor.  The  motorman  jumped  down  oflf  the  car  and  looked  under- 
neath and  I  saw  from  his  expression  there  was  something  wrong. 
.  .  .  He  had  an  expression  that  something  had  happened — ^turned 
pale  ...  so  I  could  see  from  his  countenance  there  was  something 
wrong.  The  conductor  was  standing  by  me  and  he  and  I  jumped  off 
about  right  together  and  we  saw  the  man  under  the  car.  ...  I 
don't  believe  I  noticed  any  slacking  in  the  movement  of  the  car  after 
it  passed  the  other  car.  It  was  not  going  at  a  very  fast  speed  after 
it  passed  the  other  car.  It  was  a  little  slower  than  the  usual  speed 
because  we  had  just  passed  the  other  car  and  it  hadn't  got  under  good 
headway.  We  passed  the  southbound  car  this  side  of  where  the  switch 
is,  .  .  .  and  I  suppose  it  was  on  the  main  line  at  the  time  we  hit 
the  man.  ...  I  am  sure  we  had  passed  the  southbound  car  en- 
tirely, that  is  the  two  cars  were  clear  of  each  other^  At  the  time  I  felt 
the  jolt  I  don't  know  in  which  direction  the  motorman  was  looking. 
It  was  before  the  jolt  came  that  I  saw  him  looking  to  the  rear,  towards 
the  car  that  had  passed.  It  was  just  an  instant  before  the  jolt  came. 
I  didn't  feel  the  application  of  the  brakes,  or  sudden  stopping  of  the 
car,  just  before  feeling  the  jolt;  but  after  the  jolt  I  did;  I  think  he 
put  on  the  brakes  right  then.  I  think  he  must  have  put  on  the  brakes 
just  after  the  jolt.  I  felt  the  application  of  the  brake  after  the  jolt. 
The  man  was  under  the  right  hand  side  of  the  car  going  north  .  .  . 
under  the  first  wheels.  It  would  be  a  hard  matter  for  me  to  tell  where- 
abouts on  Guenther  Street  I  got  off  the  car  with  relation  to  the  south 
or  north  boundary  line  of  the  street.  ...  I  didn't  notice  the 
l)ench  at  that  time,  but  saw  it  there  afterwards.  The  bench  is  on  the 
corner  right  across,  at  the  southwest  corner  of  Guenther  and  South 
Alamo  Streets.  .  .  .  The  car  that  we  passed  would  be  between  the 
car  I  was  on  and  that  bench.  The  car  passed  on  the  west  track  and 
we  were  on  the  east  track,  the  bench  being  on  the  west  side  of  the 
street,  so  the  southbound  car  that  we  passed  would  be  between  me  and 
the  bench." 

Mrs.  Hildebrand,  who  was  also  a  passenger  on  the  car,  testified:  "I 
was  a  passenger  on  a  car  on  South  Alamo  Street,  coming  from  the 
Aransas  Pass  depot  on  July  10,  1905,  at  the  time  Mr.  Paul  Levyson 
was  run  over  by  a  car  on  Guenther  and  South  Alamo  Streets.  The  first 
tiling  that  attracted  my  attention  to  the  happening  of  an  accident  was 
the  sudden  jolt  of  the  car.  I  knew  something  had  happened  and 
watched  the  motorman's  countenance  to  see  if  it  was  serious  and  I  heard 
him  say  ^There  must  be  clods  of  dirt  under  the  track.'  This  was  almost 
instantly  after  I  felt  the  jolting,  because  he  stopped  the  car.  Just  an 
instant,  or  a  very  short  time  prior  to  feeling  that  jolt,  I  noticed  that 
the  motorman  was  looking  back,  but  not  at  that  time.  It  was  not 
long  before  I  felt  the  jolting  that  I  saw  him  look  back;  just  a  few 
seconds  before.  .  .  .  He  was  making  no  effort  to  stop  the  car  at  the 
time  he  was  looking  back.  The  motorman  commenced  stopping  the  car 
as  soon  as  he  felt  that  he  was  running  over  somebody  or  something.  I 
never  observed  any  effort  to  stop  the  car  before  the  jolting." 

Neither  conductor  nor  motorman  in  charge  of  and  operating  the  car 
was  called  as  a  witness  by  either  party,  nor  testified  in  the  case ;  and  as 
the  testimony  recited  is  practically  all  the  evidence  introduced,  the 
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issues  of  fact,  which  must  control  the  disposition  of  the  four  assign- 
ments of  error,  must  largely  be  determined  from  deductions  drawn  from 
the  testimony  introduced,  and  the  failure  of  the  defendant  to  introduce 
witnesses  at  its  command  who  were  evidently  familiar  with  the  facts 
and  circumstances  which  elucidate  and  make  clear  such  issues  of  fact. 
In  determining  these  issues  we  shall  view  the  evidence  in  the  light  most 
favorable  to  the  findings  of  the  jury  manifested  by  their  verdict. 

The  two  first  assignments  of  error  involv^  one  or  both  of  these 
propositions : 

1.  That  it  appears  from  the  undisputed  evidence  as  a  matter  of  law, 
that  defendant  was  free  from  any  of  the  acts  of  negligence  alleged  by 
plaintiffs  as  their  cause  of  action; 

2.  That  it  appears  as  a  matter  of  law  from  the  evidence  that  de- 
ceased was  guilty  of  negligence  which  proximately  contributed  to  his 
death. 

The  third  and  the  last  assignment  referred  to  also  involve,  with  a 
slight  modification  of  it  as  to  the  latter,  the  second  proposition. 

The  question  of  negligence  vel  non  is  primarily  a  question  of  fact 
to  be  determined  by  the  jury,  and  only  becomes  one  of  law  to 
be  decided  by  the  court  when  the  facts  are  undisputed  and  only  one 
conclusion  can  be  drawn  from  them. 

"Tt  is  only  where  it  is  so  clearly  established  from  the  undisputed 
testimony  as  to  admit  of  no  other  reasonable  hypothesis  or  conclusion 
that  either  a  fact  essential  to  plaintiff's  cause  of  action  is  not  proven,  or 
one  which  is  a  complete  defense  has  been  shown,  that  it  becomes  the  duty 
of  the  court  to  instruct  a  verdict  for  the  defendant.''  (Southern  Pac. 
Co.  V.  Winton,  27  Texas  Civ.  App.,  503 ;  Lee  v.  International  &  G.  N. 
Rv.,  89  Texas,  583 ;  Choate  v.  San  Antonio  &  A.  P.  Ry.,  90  Texas,  83 ; 
Bonn  V.  Galveston,  H.  &  S.  A.  Ry.,  82  S.  W.,  808;  Johnson  v.  Texas 
Cent.  Ry.,  42  Texas  Civ.  App.,  604 ;  Anson  v.  Gulf,  C.  &  S.  F.  Ry.,  42 
Texas  Civ.  App.,  437 ;  Reynolds  v.  Galveston,  H.  &  S.  A.  Ry.,  99  S.  W., 
569;  Galveston,  H.  &  S.  A.  Ry.  v.  Patillo,  45  Texas  Civ.  App.,  572; 
Herring  v.  Galveston,  H.  &  S.  Ry.,  108  S.  W.,  977 ;  St.  Louis  &  S.  F. 
Ry.  V.  Summers,  51  Texas  Civ.  App.,  133. 

In  view  of  this  well-settled  principle  of  Jaw,  we  will  examine 
the  testimony  recited  in  order  to  determine  whether  either  of  the  propo- 
sitions involved  can  be  established. 

1.  Is  the  evidence  such  that  the  only  conclusion  that  can  be  drawn 
from  it  by  reasonable  minds  is  that  none  of  the  acts  of  negligence 
charged  by  plaintiffs  as  the  cause  of  Levyson's  death,  was  proved  ? 

As  is  seen  from  our  statement  of  the  pleadings,  among  the  acts  of 
negligence  averred  by  plaintiff  is  that  the  motorman  operating  the  car 
failed  to  exercise  ordinary  care  in  keeping  a  lookout  for  people  upon 
and  at  the  intersection  of  the  streets  where  the  accident  occurred.  As 
to  this  averment,  we  think  the  conclusions  can  reasonably  be  deduced 
from  the  testimony  of  the  witnesses  Hildebrand  that  the  motorman 
failed  to  exercise  such  ordinary  care ;  and,  from  the  facts  and  circum- 
stances in  evidence,  that  such  failure  on  the  part  of  the  motorman  was 
negligence,  and  that  such  negligence  was  the  proximate  cause  of  de- 
ceased's death.     And  we  so  conclude  as  matters  of  fact. 

As  this  was  the  only  one  of  the  grounds  of  negligence  alleged  by 
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plaintiffs  submitted  by  the  court  to  the  jury,  we  need  not  pursue  the 
question  further.  But  were  we  required  to  go  beyond  the  conclusion 
announced^  we  would  be  strongly  inclined  to  hold  that  the  evidence  of 
other  acts  of  negligence  charged  is  not  such  as  precludes  reasonable 
minds  from  the  conclusion  that  some  of  them,  at  least,  were  shown. 

2.  Was  the  deceased  guilty  of  contributory  negligence  as  a  matter 
of  law  ?  The  burden  of  proving  the  defense  of  contributory  negligence 
as  a  defense  is  upon  the  defendant ;  and  upon  such  an  issue,  if  there  is 
from  the  evidence  room  for  a  reasonable  difference  of  opinion,  as  upon  • 
other  issues,  the  judgment  of  the  jury  must  be  taken.  (Drake  v.  San 
Antonio  &  A.  P.  Ry.,  99  Texas,  240.)  If  it  be  conceded,  as  appellant 
contends,  that  deceased  stepped  immediately  in  front  of  a  moving  car, 
it  does  not  necessarily  follow  that  he  was  guilty  of  negligence  per  se. 
This  depends  upon  the  attending  facts  and  circumstances.  It  has  been 
held,  even  in  a  case  where  one  stepped  on  a  railway  track  immediately 
in  front  of  a  string  of  moving  railway  cars  and  was  killed  by  being  run 
over,  that  the  jury  were  warranted  in  fiflding  he  was  not  guilty  of  con- 
tributory negligence  in  view  of  the  facts  and  circumstances.  (Galveston, 
H.  &  S.  A.  Ry.  V.  Conuteson,  51  Texas  Civ.  App.,  1.)  The  cases  of  Tex- 
arkana  &  Ft.  S.  Ry.  v.  Frugia,  43  Texas  Civ.  App.,  48,  and  St.  Louis  & 
S.  F.  Ry.  V.  Summers,  51  Texas  Civ.  App.,  133,  are  of  like  import.  The 
law  upon  a  question  of  this  character  is  much  more  favorable  to  one 
who  goes  upon  a  street  railway  track  in  front  of  a  moving  car  than  it 
is  to  one  who  steps  in  front  of  a  steam  engine.  In  the  former  case  the 
rights  and  duties  of  the  parties  are  reciprocal.  In  the  latter  the  right 
of  the  railroad  to  the  use  of  its  track  is  ex  necessitate  superior  to  the 
individual,  and  if  he  interferes  with  this  right  by  going  on  a  railway 
track  in  front  of  a  moving  train,  he  ordinarily  becomes  a  trespasser, 
and  guilty  of  negligence  as  a  matter  of  law.  A  street  railway,  as  its 
very  name  imports,  is  ordinarily  constructed  and  maintained  in  streets 
of  cities  which  are  intended  for  and  used  by  the  general  public,  and 
this  use  of  the  public  of  the  streets  is  not  subordinate  to  the  use  of  a 
street  car  company  to  run  its  cars  along  it.  In  the  exercise  of  the 
right  to  run  its  cars  along  a  public  street  the  company  must  regard  the 
rights  of  the  public  in  its  use,  and  operate  them  with  due  regard  to 
the  right  of  individuals.  Ordinarily,  a  member  of  the  public  will  not 
be  guilty  of  negligence  when  he  is  in  the  legitimate  exercise  of  the 
use  of  a  public  street,  even  though  it  be  that  part  upon  which  a  street 
railway  is  constructed  over  which  the  company  propels  its  cars.  As  it 
necessarily  takes  on  and  discharges  its  passengers  in  the  streets  over 
which  it  runs  its  cars,  it  is  its  duty  to  especially  exercise  ordinary  care  to 
prevent  injuring  those  who  are  on  the  street  and  crossing  its  track  for  the 
purpose  of  taking  passage. 

As  is  seen  from  the  evidence  recited,  Levyson  left  his  home  after  din- 
ner for  the  purpose  of  taking  passage  upon  defendants  northbound  car 
in  order  to  return  to  his  place  of  business.  The  car  not  having  reached 
the  junction  of  South  Alamo  and  Guenther  Streets,  where  it  generally 
stopped  for  the  purpose  of  taking  on  and  discharging  passengers,  when 
deceased  arrived  there,  he  seated  himself  by  the  telephone  pole,  near  the 
bench  where  passengers  intending  to  take  the  car  usually  awaited  its 
arrival.    When  he  arose  from  his  seat,  it  may  be  fairly  presumed  from 
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the  evidence  and  circumstances  that  he  knew,  or  had  reason  to  believe, 
from  having  seen  the  southbound  car  pass  that  point,  that  it  would  be 
but  a  short  time  before  the  car  he  desired  to  take  would  reach  the  north- 
east comer  of  the  street,  where  it  would  be  expected  to  stop  for  the 
purpose  of  taking  him  on  as  a  passenger,  and,  as  he  went  diagonally 
across  the  street  towards  such  corner,  that  it  was  for  the  purpose  of 
boarding  the  car  when  it  arrived  there,  and  that  he  reasonably  thought 
he  had  time  to  reach  that  point  before  the  arrival  of  the  north-bound 
car.  He  also  had  the  right  to  presume,  and  act  upon  the  presumption, 
that  the  car  would  slow  down  at  the  street  crossing,  and  that  its  opera- 
tors would  see  him  in  the  street  and  give  him  timely  notice  of  its  ap- 
proach, and  that  they  would  not  so  run  the  car  as  to  injure  him  while  in 
the  exercise  of  his  right  in  crossing  the  street,  from  the  place  the  com- 
pany had  provided  for  waiting  passengers  to  the  point  where  it  usually 
stopped  the  cars  to  take  on  those  who  intended  to  take  passage  north. 
Indeed,  in  view  of  the  facts  that  the  company  had  prepared  a  place  at 
the  southwest  comer  of  the  street  for  passengers  to  wait  for  its  cars  and 
that  it  stopped  its  north-bound  cars  at  the  northeast  comer,  may  be 
taken  as  an  invitation  to  those  waiting  at  the  bench  for  ihe  cars  to  go 
across  from  the  southwest  to  the  northeast  corner,  and  as  an  obligation 
on  the  part  of  its  servants  operating  the  car,  to  keep  a  lookout  for  per- 
sons who  had  accepted  such  invitation,  and  to  regard  the  act  of  the 
crossing  from  one  comer  to  the  other  as  a  signal  to  stop  the  car  in  order 
that  they  might  take  passage  thereon.  Evidently,  the  deceased  was 
acting  on  these  assumptions,  and  thrown  off  his  guard,  when  he  stepped 
upon  the  railway  track  and  was  knocked  down  and  run  over  by  the  car; 
and  for  this  reason,  as  well  as  the  car's  coming  up  from  behind  him, 
he  was  unaware  of  its  proximity  when  he  stepped  in  front  of  it.  For, 
in  the  absence  of  evidence  to  the  contrary,  it  must  be  presumed  that 
the  deceased,  when  he  started  across  the  street,  had  reason  to  believe 
that  he  could  reach  its  northeast  corner  before  the  arrival  of  the  car, 
and  when  he  stepped  upon  the  track  that 'he  had  time  to  cross  it  in 
safety.  It  must  be  presumed  that  he  did  not  knowingly  place  himself 
in  the  position  where  death  was  inevitable,  and  that  he  exercised  ordi- 
nary care  and  prudence  to  insure  his  safety.  As  is  said  by  the  Supreme 
Court  of  the  United  States  in  Railway  v.  Landrigan,  191  U.  S.,  462: 
'*We  know  of  no  more  universal  instinct  than  that  of  self-preservation, 
none  that  so  insistently  urges  to  care  against  injury.  It  has  its  motives 
to  exercise  in  the  fear  of  pain,  maiming  and  death.**  See,  also,  Texar- 
kana  &  Ft.  S.  Ey.  v.  Fmgia,  43  Texas  Civ.  App.,  48 ;  San  Antonio  Trac- 
tion Co.  V.  Upson,  31  Texas  Civ.  App.,  50;  San  Antonio  Traction  Co. 
V.  Kumpf,  99  S.  W.,  863;  San  Antonio  St.  By.  v.  Renken,  15  Texas 
Civ.  App.,  229;  Dallas  St.  Ry.  Co.  v.  lUo,  32  Texas  Civ.  App.,  290; 
San  Antonio  Traction  Co.  v.  Haines,  45  Texas  Civ.  App.,  289;  Cope- 
land  V.  Metropolitan  St.  Ry.,  73  N.  Y.  Supp.,  856 ;  same  case,  79  N.  Y. 
Supp.,  1054. 

We,  therefore,  conclude  that  deceased  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law ;  but  that  the  question  was  one  for  the  jury 
to  determine,  and  the  evidence  warranted  their  conclusion  that  he  was  not 
Vol.  UI.  Civil— 9. 
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guilty  of  such  negligence.    From  this  it  follows  that  the  verdict  upon 
this  issue  is  not  manifestly  against  the  preponderance  of  the  evidence. 

Conclusions  of  Law. — 1.  Our  conclusions  of  fact,  as  is  seen  from 
them,  dispose  of  appellant's  first,  second,  third  and  fifth  assignments  of 
error. 

2.  The  fourth  assignment  of  error  complains  of  the  second  para- 
graph of  the  court's  charge,  which  is  as  follows : 

"If  you  find  from  the  evidence  that  on  the  10th  day  of  July,  1905, 
the  deceased,  Paul  Levyson,  was  run  over  and  killed  by  one  of  defend- 
ant's cars  at  or  near  the  intersection  of  Guenther  and  South  Alamo 
Streets,  and  you  further  find  that  the  motorman  operating  said  car 
failed  to  keep  a  lookout  for  said  deceased  on  or  along  said  defendant's 
track  at  said  time  and  place,  and  that  such  failure,  if  any,  was  negli- 
gence, and  that  such  negligence,  if  any,  was  the  direct  cause  of  de- 
ceased's death,  and  you  further  find  that  said  Paul  Levyson  was  not 
guilty  of  any  negligence  that  either  caused  or  contributed  to  his  death, 
and  you  further  find  that  said  plaintiffs  have  sustained  pecuniary  dam- 
age in  the  death  of  the  deceased,  Paul  Levyson,  then  you  will  find  your 
verdict  for  said  plaintiffs." 

To  this  part  of  the  charge  it  is  objected,  (1)  That  the  law  does  not 
impose  upon  the  operators  of  a  street  car  the  duty  of  keeping  a  lookout 
for  any  particular  person,  but  merely  imposes  the  duty  to  exercise  or- 
dinary care  to  keep  a  lookout  for  persons  that  may  come  or  be  upon 
its  track;  (2)  that  there  was  no  evidence  that  the  deceased  was  walking 
along  the  track,  and  the  charge  was  misleading  in  submitting  that  issue. 

If,  as  is  conceded  by  appellant  in  its  first  proposition  under  this  as- 
signment, the  law  imposes  upon  the  operator  of  a  street  car  the  duty 
to  exercise  ordinary  care  to  keep  a  lookout  for  persons  on  the  track, 
it  follows  that  it  was  the  motorman's  duty,  upon  the  occasion  under 
consideration,  to  exercise  such  care  to  keep  a  lookout  for  any  person 
on  the  track,  which  would  'include  the  deceased.  The  charge  does  not 
bear  the  construction  contended  for  by  the  second  objection. 

3.  Our  conclusions  of  fact  dispose  of  the  sixth  assignment  of  error 
adversely  to  appellant. 

There  is  no  error  in  the  judgment  and  it  is  a£5rmed. 

Affirmed. 
Writ  of  error  refused. 


JoHK  Q.  Wright  et  al.  v.  J.  M.  Dbavxe,  Countt  Judge,  et  al. 

Decided  October  29,  1908. 

1. — ^Principal  and  Surety — Offlcer. 

The  sureties  of  a  justice  of  the  peace  were  not  released  from  liability  on 
his  bond,  for  costs  due  other  officers  and  collected  by  him,  by  the  failure  of 
the  person  entitled  thereto,  knowing  that  such  money  had  been  collected,  to 
notify  them  of  the  fact. 

2. — Same— Aeleate  by  Extension  of  Time. 

Where  a  county  attorney,  entitled  to  fees  of  office  which  had  been  col- 
lected  by  a  justice  of  the  peace,  agreed  with  the  latter  that  he  might,  in  con- 
sideration of  the  payment  of  interest,  retain  the  money  for  a  definite  time  after 
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it  became  payable,  tbe  sureties  of  the  justice  were  thereby  released  from  lia- 
bility for  its  payment. 

S. — Same — ^BnlliLg  Limited. 

The  rule  that  the  sureties  of  an  officer  were  released  bv  a  contract  extend- 
ing the  time  for  payment  of  money  collected  and  held  by  him  as  fees  due  an- 
other officer,  rests  on  the  same  principle  as  in  the  case  of  sureties  of  a  private 
person,  that  is,  that  the  contract  deprived  them  of  an  existing  right  to  discharge 
the  obligation  at  once  and  proceed  for  reimbursement  against  their  principal; 
but,  it  seems,  might  not  extend  to  cases  where  another  than  the  officer  inter- 
ested and  making  such  contract  (as  the  county  treasurer,  under  Sayles'  Stats., 
arts.  2495o,  2495m)  was  entitled  to  receive  payment  of  the  fees. 

4. — ^Praotiee  on  Appeal — ^Pleading. 

Error  in  overruling  demurrers  could  not  be  held  to  have  been  cured  bv 
amendment  interlined  on  leave,  where  the  record  did  not  show  such  amendment. 

6. — ^Prinoipal  and  Surety — Officer — Agreement  Changing  Nature  of  Liability. 

Where  an  officer  entitled  to  fees  which  had  been  collected  by  a  justice  of 
the  peace  consented  that  the  latter  might  apply  to  his  personal  use  the  money 
so  held,  the  character  of  the  debt  was  changed  from  an  official  obligation  to 
a  loan,  and  the  sureties  on  the  bond  of  the  justice  were  released  from  liability. 

Appeal  from  the  County  Court  of  Bed  River  County.  Tried  below 
before  Hon.  J.  M.  Deaver. 

Sturgeon  &  Hale,  for  appellants. 

Kennedy  &  Bobbins,  for  appellee. 

WILLSON,  Chief  Justice. — This  suit  was  by  Deaver  as  county 
judge  of  Bed  Biver  County,  for  the  use  and  benefit  of  A.  L.  Bobbins, 
county  attorney  of  said  county,  against  T.  Theo.  Thompson,  as  a  former 
justice  of  the  peace  for  said  county,  and  John  6.  Wright  and  S.  H. 
Grant,  as  the  sureties  on  his  (Thompson's)  official  bond.  It  was  al- 
leged in  the  petition  that  Thompson  as  justice  of  the  peace  had  col- 
lected as  costs  due  to  Bobbins  as  county  attorney,  sums  aggregating 
$373.25  and  converted  same  to  his  own  use.  Thompson  answered, 
pleading  payment  of  $23.25  of  the  sum  claimed  and  confessing  liability 
for  the  balance  of  $350.  Wright  and  Grant  answered  by  a  general 
denial  and,  among  other  things  set  up  as  a  defence,  alleged,  in  effect: 
(1)  That  Bobbins  knowing  that  Thompson  had  collected  and  failed  to 
pay  over  to  him  costs  due  him,  had  neglected  to  notify  them  of  the  fact ; 
and  (2)  that  without  their  consent,  after  said  costs  had  been  collected 
and  were  due  and  payable  to  him  by  Thompson,  Bobbins  had  agreed 
with  Thompson  to  extend  the  time  for  the  payment  of  the  same  to  a 
"fixed  and  definite  time*'  unknown  to  them,  in  consideration  of  Thomp- 
son's undertaking  to  pay  said  Bobbins  ten  percent  per  annum  interest 
on  the  sum  due  him.  Exceptions  to  the  special  matter  specified  were 
sustained  by  the  court.  The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  Deaver,  for  the  use  and  benefit  of  Bobbins,  against  Thompson, 
Wright  and  Grant  for  the  sum  of  $350,  and  in  favor  of  Wright  and 
Grant,  on  their  prayer  therefor  in  such  an  event,  over  against  Thomp- 
son for  a  like  sum.  The  appeal  is  prosecuted  by  Wright  and  Grant 
alone. 
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We  think  the  trial  court  did  not  err  in  sustaining  the  exceptions  to 
the  answer,  in  so  far  as  they  applied  to  the  allegations  that  Robbins, 
knowing  Thompson  had  collected  and  neglected  to  pay  over  the  costs, 
had  failed  to  notify  the  sureties  of  the  fact.  Such  knowledge  on  the 
part  of  Bobbins,  and  failure  to  notify  the  sureties  thereof,  would  not  be 
a  defense  to  the  suit.  1  Brandt  on  Suretyship  and  Guaranty  (3d  ed.), 
sec.  272;  Halletsville  v.  Long,  11  Texas  Civ.  App.,  180;  Screwmen's 
Association  v.  Smith,  70  Texas,  168;  Page  v.  White  S.  Machine  Co., 
12  Texas  Civ.  App.,  327;  Fassnacht  v.  Emsing-Gagen  Co.,  63  Am. 
St.  Rep.,  note,  page  334. 

But  in  sustaining  exceptions  to  that  part  of  the  answer  setting  up  as 
a  defense  to  the  suit  as  against  the  sureties,  that  Robbins,  without  their 
consent,  had  agreed  with  Thompson,  in  consideration  of  the  latter's 
undertaking  to  pay  him  interest  on  the  sum  due,  to  let  Thompson  re- 
tain the  money  until  a  definite  time  in  the  future  agreed  upon  between 
them,  the  court,  we  think,  erred.  It  is  well  settled  that  such  an  agree- 
ment between  parties  to  a  private  contract  will  discharge  sureties  who 
otherwise  woula  be  bound  for  its  performance.  1  Brandt  on  Suretj'ship 
and  Guaranty,  sec.  376;  Benson  v.  Phipps,  37  Texas,  578.  We  see  no 
reason  why  the  rule  should  not  be  applied  in  a  case  like  this.  The 
reason  most  commonly  assigned  for  its  existence  is  the  impairment  by 
such  an  agreement  of  the  right  of  the  surety,  at  any  time  after  the 
debt  of  his  principal  becomes  due,  to  pay  it  and  proceed  against  his  prin- 
cipal for  indemnity.  The  reason  applies  as  strongly  in  favor  of  the 
sureties  on  an  official  bond,  where  the  principal  in  such  a  bond  and  a 
person  who  is  the  sole  beneficiary  thereunder  so  far  as  it  secures  a 
specific  debt,  by  an  enforcible  agreement  between  themselves,  extend 
the  time  for  the  payment  of  the  debt  beyond  the  time  when  it  is  the 
duty  of  the  principal  to  pay  it.  In  such  a  case,  as  in  the  case  of  sure- 
ties on  a  private  bond  or  other  contract,  the  sureties  would  have  a  right 
on  the  failure  of  their  principal  to  pay  over  the  sum  collected  when 
collected,  to  pay  same  to  the  person  entitled  to  it  and  proceed  against 
their  principal  for  indemnity  on  account,  of  such  payment.  This  right 
in  them  would  be  as  certainly  impaired  as  would  be  the  right  of  sure- 
ties on  a  private  contract  under  similar  circumstances.  Perhaps  the 
rule  stated  should  not  be  held  to  apply  in  favor  of  sureties  on  an  offi- 
cial bond  if  the  officer  to  whom  the  costs  when  collected  were  payable 
might  not  in  any  event  be  the  sole  beneficiary  of  the  security  for  their 
payment  furnished  by  the  bond.  Such  might  be  the  case  in  a  county 
where  the  Act  1897  (Sayles*  Stat.,  arts.  2495c  to  2495m)  requiring  the 
excess  of  costs  collected  above  sums  specified  in  favor  of  officers  speci- 
fied to  be  paid  over  to  the  county  treasurer,  was  in  force.  But  as  made 
by  the  pleadings,  the  case  before  us  does  not  appear  to  be  of  that  char- 
acter, and  the  effect  of  an  agreement  on  the  part  of  the  officer  to  whom 
the  cost  should  be  paid  to  extend  the  time  for  such  payment  beyond 
the  time  contemplated  by  law  need  not  be  determined. 

In  appellant's  brief  it  is  asserted  that  after  the  exceptions  urged  to 
the  portion  in  question  of  the  answer  were  sustained,  appellants  were 
granted  leave  to  amend  and  did  amend  by  interlineations  in  the  plead- 
ing excepted  to,  and  so  cured  the  defects  pointed  out  in  the  exceptions. 
But  we  can  pass  on  the  case  only  as  it  is  made  by  the  record.    It  does 
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not  show  such  an  amendment  to  have  been  so  made.  On  the  contrary^ 
it  appears  the  exceptions  to  the  portions  of  the  answer  recited  were  sus- 
tained, and  by  this  we  are  bound. 

Appellants  requested  the  court  to  charge  the  jury  as  follows : 

"I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe  from  the 
evidence  that  Theo.  Thompson,  as  justice  of  the  peace,  Precinct  No.  3, 
Red  Biver  County,  Texas,  collected  money  which  belongs  to  the  said 
A.  L.  Bobbins  as  fees  in  criminal  cases  pending  in  his  court,  and  if  you 
further  believe  that  the  said  Thompson  spent  said  money  for  himself, 
yet  I  charge  you  that  if  you  believe  that  he  spent  said  money  by  the 
consent  of  the  ^aid  A.  L.  Bobbins,  you  will  find  for  the  defendants 
Wright  and  Granf 

The  court  refused  to  so  instruct  the  jury,  and  appellants  urge  that 
such  refusal  was  error. 

In  addition  to  allegations  in  their  answer  hereinbefore  referred  to, 
appellants  alleged  that  Bobbins,  with  knowledge  that  the  costs  due  him 
had  been  collected  by  Thompson,  agreed  that  the  latter  might  retain 
and  use  same.  Thompson  testified  that  when  he  remarked  to  Bobbins 
that  he  (Thompson)  was  **behind  some  with  the  county  attorne/s  office,*' 
Bobbins  replied:  "That  is  all  right,  Theo,  use  every  dollar  of  it  if 
you  need  if 

We  think  the  issue  suggested  by  the  instructions  requested  arose  on 
the  pleadings  and  evidence  referred  to,  and  agree  that  it  was  error  to 
refuse  the  charge  requested.  If,  after  Thompson  had  collected  the  costs 
in  question,  Bobbins  waived  his  right  to  have  same  paid  over  to  him 
and  agreed  that  Thompson  might  use  the  money  for  his  own  benefit, 
such  waiver  and  agreement  we  think  should,  as  to  the  sureties,  be  treated 
as  a  loan  of  the  money  by  Bobbins  to  Thompson.  If  it  should  be  so 
treated,  then  it  should  be  held  to  operate  as  a  discharge  of  the  sureties. 
"As  a  general  rule,**  says  Brandt  (2  Suretyship  and  Guaranty,  sec.  641), 
"the  sureties  on  an  official  bond  will  be  discharged  by  any  authorized 
dealings  between  the  principal  and  the  obligee  wliich  varies  their  situa- 
tion or  increases  their  risk.  Thus,  where  a  constable  collected  money 
on  an  execution  and  tendered  it  to  the  creditor,  who  did  not  take  it, 
but  told  the  constable  he  might  keep  it  for  several  weeks  or  months,  it 
was  held  the  sureties  on  the  constable's  bond  were  discharged  from  all 
liability  on  account  of  such  money.  The  court  said:  'The  effect  of 
letting  the  money  remain  in  the  hands  of  the  constable,  whether  it  be 
considered  a  loan  or  accommodation,  placed  the  plaintiff  in  execution  and 
the  constable  in  a  new  relation,  to  which  the  surety  was  neither  privy 
nor  party.  The  plaintiff  should  not  have  been  liberal  at  the  expense 
of  the  security.  .  .  .  The  plaintiff  in  agreeing  to  leave  the  money 
in  the  officer's  hands,  in  effect  loans  him  the  money,  puts  the  security 
in  great  jeopardy  and  seriously  injures  him.*  **  Hill  v.  Kemble,  9  Calif., 
72,  was  a  case  similar  to  the  one  from  which  Brandt  quotes.  There  one 
Haycock  as  constable,  on  an  execution  in  favor  of  one  Hill,  collected 
$217.  Haycock  placed  the  money  in  his  safe  and  notified  Hill  it  was 
ready  for  him.  Hill  replied  that  he  had  no  use  for  the  money  and  that 
Haycock  could  use  it  if  he  wished  to  do  so.  Haycock  afterwards  did 
use  it,  and  when  Hill  demanded  same  was  unable  to  pay  it.  In  affirm- 
ing a  judgment  in  favor  of  Haycock's  sureties,  the  Supreme  Court  of 
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California  said:  '^The  sureties  upon  the  official  bond  of  an  officer  are 
only  responsible  for  his  official  acts^  and  not  for  private  debts  he  may 
contract  on  his  individual  account.  From  the  time  when  plaintiff 
(Hill)  declined  to  receive  the  money  collected  on  his  execution  and  j^ve 
the  officer  permission  to  use  it>  it  became  a  loan,  for  which  the  omcer 
was  individually  responsible." 

The  judgment  of  the  court  below  will  be  reversed  and  the  cause  will 
be  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Mbs.  a.  C.  E.  Perry  v.  F.  M.  Ball  bt  al. 

Decided  October  29,  1908. 

1. — Streets— Loti  Bounded  by — ^Plat. 

A  purchaser  of  lots  described  in  his  conveyance  as  bounded  by  public  streets 
of  a  city,  not  yet  opened  to  travel,  acquires  title,  aa  against  the  rights  of  the 
public,  only  to  the  limits  of  such  streets  as  laid  out  and  platted,  though  the 
enclosure  extended  beyond,  and  into  the  street  as  platted. 

8. — ^Pablio  Streets — Limitation. 

One  in  possession  of  ground  laid  out  and  platted  as  a  public  street  could 
not  prescribe  against  the  public  by  such  possession  after  the  Act  of  1887  (Rev. 
Stats.,  art.  3351 ) ;  nor  did  limitation  against  such  right  begin  to  run  by  rea- 
son of  possession  and  enclosure  of  former  owners  of  the  land  prior  to  the  time 
such  streets  were  laid  out,  platted,  and  dedicated  to  public  use;  only  an  ad* 
verse  possession  between  those  dates  and  for  ten  years  would  suffice. 

8. — ^Limitation — ^Pleading. 

An  allegation  of  adverse  possession  of  land  "for  fifteen  or  twenty  years, 
or  more  or  less,"  questioned  as  to  its  sufficiency  as  a  plea  of  limitation  by  ten 
years  possession. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  P.  A.  Turner. 

8.  J.  Henry,  for  appellant. — ^Where  a  person  has  acquired  title  to 
property  by  possession  and  occupancy  of  herself  and  prior  owners  for 
such  a  long  period  of  time,  without  being  ousted  by  adverse  claimants, 
her  title  becomes  perfected  and  she  will  not  be  disturbed.  Rev.  Stats., 
arts.  3342,  3349,  3361  (3193-3198) ;  Krause  v.  El  Paso,  106  S.  W.,  121 ; 
Ostrom  V.  City  of  San  Antonio,  77  Texas,  347;  Folsom  v.  City  of  Mc- 
Gregor, 10  Texas  Civ.  App.,  555;  Kolb  v.,  Bankhead,  18  Texas,  232; 
Holman  v.  Herschen,  16  S.  W.,  985;  Pacific  Express  Co.  v.  Dunn,  81 
Texas,  85 ;  Bering  v.  Ashley,  30  S.  W.,  838. 

The  city  had  no  constitutional  right  "to  take,  damage  or  destroy  ap- 
pellant's property,  without  first  making  adequate  compensation  there- 
for'* to  her;  or  without  "first  taking  out  condemnation  proceedings  and 
paying  the  money  into  court  for  the  value  of  said  property.  Said 
municipal  corporation  had  no  right  to  confiscate  same  for  public  use, 
without  the  due  course  of  the  law  of  the  land.*'  Appellant  was  entitled 
to  an  injunction  to  prohibit  such  illegal  acts.  City  of  Dallas  v.  Miller, 
7  Texas  Civ.  App.,  504 ;  Const.,  art.  1,  sec.  17 ;  Rev.  Stats.,*  arts.  548-9b, 
4671,  4675,  4676;  Gilder  v.  Brenham,  67  Texas,  349;  Gulf,  etc.,  Ry. 
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Co.  V.  Eddins,  60  Texas,  657 ;  City  of  Houston  v.  Kleincke,  26  S.  W., 
250;  Krause  v.  City  of  El  Paso,  106  S.  W.,  121;  Scott  v.  City  of  Marlin, 
26  Texas  Civ.  App.,  363;  Ostrom  v.  Ciiy  of  San  Antonio,  77  Texas, 
346;  Folsom  v.  City  of  McGregor,  10  Texas  Civ.  App.,  655;  City  of 
Dallas  V.  Kahn,  9  Texas  Civ.  App.,  19;  Ewing  v.  St.  Louis,  6  Wall., 
413;  Barber  v.  City  of  E.  Dallas,  83  Texas,  147;  City  of  E.  Dallas  v. 
Barksdale,  83  Texas,  119. 

The  burden  of  proof  was  upon  the  city,  and  the  law  required  it  to 
show  that  the  strips  of  land  in  dispute  had  been  purchased  by  the  city, 
or  had  been  dedicated  for  streets  and  alley,  or  had  been  used  and  occu- 
pied by  the  city  or  the  public  as  streets,  alleys  or  thoroughfares  for  a 
Bufficient  period  of  time  to  give  it  title  as  easements,  and  in  such  a 
manner  as  would  create  an  estoppel  against  the  owner  of  the  fee. 
Krause  v.  City  of  El  Paso,  106  S.  W.,  121;  Gilder  v.  City  of  Brenham, 
67  Texas,  349 ;  Grace  v.  Walker,  96  Texas,  40 ;  Scott  v.  City  of  Marlin, 
25  Texas  Cfiv.  App.,  353 ;  Barber  v.  City  of  E.  Dallas,  83  Texas,  147 ; 
City  of  Dallas  v.  Miller,  7  Texas  Civ.  App.,  504;  City  of  Dallas  v. 
Kahn,  9  Texas  Civ.  App.,  19 ;  City  of  E.  Dallas  v.  Barksdale,  83  Texas, 
119 ;  Folsom  v.  City  of  McGregor,  10  Texas  Civ.  App.,  556. 

Where  the  city  owns  or  "actually  uses  and  controls  a  street  suflRcient 
in  width  for  the  public^s  use,  travel  and  convenience*'  adjacent  to  a 
land  owner's  property,  said  city,  through  its  city  council,  has  no  lawful 
right  to  "appropriate  said  land  owner's  property,  in  order  to  widen  said 
street."  Scott  v.  Marlin,  25  Texas  Civ.  App.,  363;  Grace  v.  Walker, 
95  Texas,  40;  Krause  v.  El  Paso,  106  S.  W.,  121;  Gilder  v.  City  of 
Brenham,  67  Texas,  349;  Wooters  v.  Crockett,  11  Texas  Civ.  App.,  475; 
O'Xeal  V.  City  of  Sherman,  77  Texas,  183;  McMickle  v.  Hardin,  25 
Texas  Civ.  App.,  223. 

Actual,  open,  notorious,  hostile  possession,  to  the  exclusion  of  all 
other  claimants,  under  claim  of  title  and  ownership,  by  one  cultivating, 
using,  enjoying  and  occupying  said  land,  for  a  full  period  of  ten  years 
before  the  commencement  of  suit  by  an  adverse  claimant,  gives  one  an 
absolute  fee  simple  title,  as  good  as  a  patent  from  tlie  State.  Mc- 
Gregor V.  Thompson,  7  Texas  Civ.  App.,  33;  Bev.  Stats.,  arts.  3349, 
3350,  3351,  3343 :  Krause  v.  City  of  El  Paso,  106  S.  W.,  121 ;  Folsom 
V.  McGregor,  10  Texas  Civ.  App.,  555 ;  City  of  Dallas  v.  Miller,  7  Texas 
Civ.  App.,  506;  Ostrom  v.  San  Antonio,  77  Texas,  346;  Simonton  v. 
Mayblum,  59  Texas,  9;  Craig  v.  Cartwright,  65  Texas,  417;  Mexia  v. 
liCwis,  3  Texas  Civ.  App.,  113;  Tucker  v.  Smith,  68  Texas,  481;  Mhoon 
V.  Cain,  77  Texas,  317;  Branch  v.  Baker,  70  Texas,  191;  Anderson  v. 
Jackson,  69  Texas,  346 ;  Barber  v.  City  of  E.  Dallas,  83  Texas,  149 ; 
Pacific  Exp.  Co.  v.  Dunn,  81  Texas,  85;  City  of  E.  Dallas  v.  Barks- 
dale, 83  Texas,  119;  City  of  Dallas  v.  Kahn,  9  Texas  Civ.  App.,  19; 
Kolb  V.  Bankhead,  18  Texas,  232 ;  Holman  v.  Herscher,  16  S.  W.,  985 ; 
Bering  v.  Ashley,  30  S.  W.,  838 ;  Folsom  v.  City  of  McGregor,  30  S.  W., 
846. 

F.  M.  Ball,  city  attorney,  for  appellees. 

HODGES,  Associate  Justice. — This  suit  appears  to  have  been 
originaDy  instituted  for  an  injunction  seeking  to  restrain  an  interfer- 
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ence  by  the  appellees  with  the  property  of  the  appellant.  The  appellant 
is  the  owner^  according  to  her  contention,  of  lots  1,  2,  3,  10,  11  and  12 
of  block  98  in  the  city  of  Texarkana  in  the  county  of  Bowie.  Some 
time  prior  to  the  institution  of  this  suit  the  officers  and  employes  of 
the  city  of  Texarkana  undertook  to  open  up  and  clear  obstructions  from 
what  were  known  as  Oak  and  Tenth  Streets  in  the  said  city,  which 
streets  ran  alongside  the  property  of  the  appellant.  After  those  pro- 
ceedings were  begun  on  the  22d  day  of  February,  1907,  the  appellant 
filed  her  petition  in  this  case,  setting  forth  substantially  that  she  was 
the  owner  of  the  property  above  referred  to;  and  in  her  petition  de- 
scribes her  property  as  follows:  "All  of  lots  Nos.  1,  2,  10,  11  and  12 
in  block  98  in  the  city  of  Texarkana  and  county  of  Bowie  in  the  State 
of  Texas,  and  bounded  on  the  east  by  Spruce  Street^  on  the  north  by 
Tenth  Street,  and  on  the  west  by  Oak  Street  (which  street  is  only  about 
25  or  80  feet  wide  in  front  of  her  said  lots  and  land),  adjacent  to  her 
said  three  small  tenant  houses  situated  and  located  upon  said  lots  10, 
11  and  12;  and  her  said  lots  of  land  commence  at  a  point  at  the 
intersection  of  Spruce  and  Tenth  Streets  on  the  north  boundary  thereof, 
runs  almost  due  west  for  a  distance  of  about  340  or  350  feet  to  the  inter- 
section of  Tenth  and  Oak  Streets ;  and  from  west  boundary  line  of  said 
lots,  adjacent  to  Oak  Street  runs  almost  due  south  for  150  feet.*'  She 
alleges  that  the  premises  are  worth  $4,000.  She  claims  that  the  prop- 
erty is  her  homestead,  and  that  she  "fears  that  the  defendants  will  make 
use  of  their  possession  to  waste  and  convert  the  property  and  the  fruits 
thereof  to  their  own  benefit.*'  She  alleges  there  are  certain  improve- 
ments upon  the  property — tenant  houses  of  the  rental  value  of  $300  per 
annum.  She  charges  that  the  appellees  "have  entered  into  a  conspiracy 
— and  over  her  solemn  protest  and  without  her  consent — ^to  violate  her 
rights  and  destroy  her  property  and  confiscate  it  to  the  use  of  the  city 
without  due  course  of  law,*'  and  says  that  unless  they  are  enjoined  from 
so  doing  she  "fears  the  defendants  will  eject  her  from  the  premises  and 
that  she  will  suffer  an  irreparable  loss  and  damage/'  Wherefore  she 
prays  for  a  writ  of  injunction  restraining  the  defendants  from  further 
proceeding  to  execute  their  designs  and  from  in  any  way  interfering 
with  the  property.  She  also  asks  for  the  possession  of  said  property, 
and  that  she  be  quieted  in  its  title  and  possession.  Upon  the  presenta- 
tion of  this  petition  to  the  district  judge,  a  temporary  restraining  order 
was  granted. 

The  appellees  answered  by  general  and  special  exception,  general  de- 
nial, and  plea  of  not  guilty,  and  a  disclaimer  of  any  right,  title  or  inter- 
est in  the  lots  mentioned  and  described  in  the  plaintiff's  petition,  and 
averred  that  they  had  never  disturbed,  directly  or  indirectly,  plaintiff  in 
her  right  to  the  peaceful  occupancy  and  possession  of  the  same,  and  had 
never  entertained  any  purpose  of  so  doing.  They  specially  alleged,  how- 
ever, that  Oak,  Spruce  and  Tenth  Streets  are  in  the  said  city  of 
Texarkana;  that  the  two  former  are  of  the  width  of  80  feet,  and  the 
latter  of  the  width  of  60  feet ;  that  the  city  of  Texarkana  has  been  duly 
mapped  and  platted  and  the  same  placed  of  record;  that  the  plaintiff 
and  those  under  whom  she  purchased  are  governed  thereby.  In  sub- 
stance they  alleged  that  in  the  acts  complained  of  they  were  simply 
opening  up  Oak  and  Tenth  Streets  in  accordance  with  the  manner  in 
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which  it  had  been  platted  and  mapped  by  the  owners  of  the  property, 
and  which  map  governed  the  sale  of  lots  in  the  city  of  Texarkana  as  to 
the  descriptions  and  boundaries  between  streets  and  lines;  that  notice 
had  been  served  upon  the  plaintifE  to  remove  the  obstructions  from  the 
street ;  that  she  had  refused  to  do  so,  and  that,  acting  under  instructions 
from  the  city  council,  the  appellees  were  merely  opening  up  said  streets 
and  were  in  no  way  interfering  with  the  property  of  the  plaintiff. 

At  the  December  term,  1907,  of  the  District  Court  the  case  was  tried 
by  the  court  without  a  jury,  and  a  judgment  rendered  in  favor  of  the 
appellees.  The  judgment  is  quite  lengthy  and  recites  many  of  the  find- 
ings of  fact  upon  which  it  is  based.  It  not  only  dissolves  the  temporary 
restraining  order  which  had  theretofore  been  issued  at  the  instance  of 
the  appellant,  but  commands  the  appellant  to  remove  the  obstructions 
whicTi  she  has  placed  within  the  limits  of  the  streets  adjacent  to  her 
property,  and  perpetually  enjoins  her  from  further  obstructing  said 
streets. 

While  this  suit  was  apparently  instituted  for  the  purpose  of  enjoin- 
ing the  appellees  from  interfering  with  certain  fences  and  houses  claimed 
by  the  city  of  Texarkana  to  be  obstructions  in  Oak  and  Tenth  Streets,  we 
think  it  is  merely  a  controversy  over  a  boundary  line,  and  the  issue  is 
the  location  of  the  lines  of  the  aforesaid  streets  adjacent  to  the  property 
of  the  appellant  in  Block  No.  98  of  said  city. 

The  record  contains  twenty-two  assignments  of  error  filed  in  the 
court  below,  but  only  nine  of  them  have  been  copied  into  the  appellant's 
brief.  Numbering  these  in  the  order  in  which  they  appear  in  the  brief, 
and  not  as  there  numbered,  they  are  as  follows: 

(1)  "The  trial  court  should  have  held  and  found  that  the  evidence 
clearly  showed  that  plaintiff  had  acquired  an  absolute  title  by  possession 
and  occupancy,  through  herself  and  her  predecessors  in  title,  of  more 
than  thirty-three  (33)  years,  which  possession  had  never  been  disturbed, 
nor  interrupted  by  adverse  claimants  or  possessors. 

(2)  "Because  the  judgment  of  the  court  allows  the  defendants  to  take 
the  property  of  the  plaintiff,  without  adequate  compensation  having 
first  been  paid  to  her,  and  without  ever  having  condemned  the  same  and 
paying  its  value  into  court  (or  to  her),  under  the  statutes  providing  for 
condemnation  proceedings.  And  it  virtually  permits  the  defendants  to 
confiscate  her  property,  for  the  public  use,  without  the  due  course  of 
the  law  of  the  land. 

(3)  "The  trial  court  should  have  held  that  the  evidence  clearly  showed 
that  the  defendants  had  no  right  to  open  up  a  street  over  plaintiff's 
property,  without  making  adequate  compensation  therefor,  and  that  all 
of  said  defendants  were  and  are  joint  wrongdoers,  and  that  the  plaintiff 
is  entitled  to  a  mandatory  injunction,  restraining  each  and  all  of  them 
from  so  doing  and  acting. 

(4)  "The  trial  court  erred  in  not  deciding  that  the  defendants  *and 
the  city  have  no  right,  as  a  municipal  corporation,  to  take — after  32 
years .  continuous  adverse  possession  and  occupancy — the  property  of 
the  plaintiff,  and  confiscate  the  same,  without  adequate  compensation, 
and  destroy  her  improvements.' 

(5)  "The  trial  court  erred  in  not  finding  that  the  evidence  (which 
was  absolutely  undisputed)  established  the  fact  that  the  land  in  con- 
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troversy  was  never,  at  any  time  whatsoever,  dedicated,  need  or  occupied 
by  the  city  or  by  the  public  as  a  street,  road  or  thoroughfare.  That 
said  city  has  never  obtained  nor  acquired  by  dedication,  purchase  or  use, 
or  in  any  other  way,  a  public  street  across  said  land,  as  shown  by  the 
maps,  annexed  to  the  affidavit  of  F.  M.  Henry,  as  exhibits — ^and  thereby 
referred  to  and  which  were  made  a  part  of  her  motion  for  a  new  trial. 

(6)  "The  trial  court  erred  in  not  finding  and  holding  that  there  is 
absolutely  no  evidence  whatever,  by  any  witness,  showing  that  the  land 
in  controversy  was  ever  mapped  or  platted,  or  laid  out  in  town  lots  or 
blocks,  when  the  land  was  sold  to  Mary  B.  Ake,  or  was  ever  so  mapped, 
etc.,  prior  to  the  year  1886,  by  any  one. 

(7)  "The  trial  court  errecj  in  not  finding  and  holding  that  the  evi- 
dence showed  that  there  was,  at  the  present  time — and  had  been  for 
some  8  or  9  years — a  'sufficient  street' — ^known  as  *Oak  Street' — about 
25  or  30  feet  wide,  just  west  of  and  in  front  of  plaintiflE's  land  in  con- 
troversy— facing  west — and  running  almost  due  north  and  south — for 
'the  public  use,  travel  and  convenience*;  and  that  there  was  not  such 
travel  upon  nor  use  of  said  Oak  Street  during  all  of  said  time. 

(8)  "The  lower  court  should  have  held  and  found,  that  the  undis- 
puted evidence  clearly  established  the  fact,  that  the  plaintifiE  and  her 
predecessors  had  been  in  the  actual,  peaceable  and  adverse  possession  of 
the  land  and  premises,  and  paying  all  the  taxes  thereon,  and  claiming 
to  own  the  same,  for  more  than  five  years  next  before  the  defendants  filed 
their  answer  and  cross-action  herein,  cultivating  same  and  same  fenced 
up  and  occupied,  and  should  have  found  for  her,  on  her  plea  of  five  years* 
limitation. 

(9)  "The  lower  court  erred  in  not  holding  that  appellant  had  title  to 
the  land,  bounded  and  described,  as  shown  in  her  pleadings  and  here- 
inafter described,  and  so  as  to  include  all  of  her  improvements,  and  had 
had  and  held  peaceable  and  adverse  possession  of  the  same,  cultivating, 
using  and  enjoying  the  same  for  a  period  of  more  than  ten  years,  before 
the  commencement  of  this  suit.'* 

These  assignments  seem  to  be  mainly  directed  against  what  might  be 
termed  the  court's  conclusions  of  fact  incorporated  in  the  judgment  as 
the  basis  for  same.  We  do  not  think  any  of  these  assignments  comply 
with  the  rules  adopted  by  our  Supreme  Court,  or  the  statute,  governing 
the  framing  of  assignments  of  error.  In  addition  to  being  too  general, 
there  are  many  other  serious  objections  to  some  of  them  which  would 
be  a  sufficient  justification  for  a  refusal  to  consider  them.  But  assum- 
ing that  they  all,  when  taken  and  considered  together  as  an  entirety, 
raise  the  question  of  whether  the  judgment  of  the  court  is  sustained  by 
the  evidence,  we  have  reached  the  conclusion  that  the  judgment  should 
be  affirmed. 

It  is  evident  from  the  appellant's  pleadings  that  her  property  is  sit- 
uated within  the  corporate  limits  of  the  city  of  Texarkana,  Texas;  that 
it  consists  of  lots  1,  2,  10,  11  and  12  of  block  98,  as  shown  on  the  plat 
of  said  city ;  that  it  is  bounded  on  two  sides,  the  north  and  the  west,  by 
Tenth  and  Oak  Streets.  She  thus  recognizes  the  corporate  existence  of 
the  city,  and  these  public  streets.  Under  the  law  cities  and  towns  have 
the  right  to  summarily  open  their  streets  and  clear  the  same  of  ob- 
structions.   City  of  Corsicana  v,  Zom,  97  Texas,  317,    It  therefore  de- 
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volved  upon  the  appellant  to  show  that  the  boundaries  of  her  property 
were  not  in  conflict  with  the  public  streets  of  the  city.  The  appellant 
began  her  ownership  and  possession  in  1897,  and  her  deed,  which  was 
offered  in  evidence  by  the  appellees,  described  the  property  as  follows: 
"All  that  certain  lot,  tract  or  parcel  of  land,  situated  in  the  County  of 
Bowie,  and  State  of  Texas,  described  as  follows,  to  wit:  Lots  One,  Two 
&  Three,  Ten,  Eleven  &  Twelve,  in  Block  No.  Ninety-eight,  as  laid  down, 
on  the  map  or  plat  of  the  city  of  Texarkana,  Texas, — said  lots  fronting 
150  ft  on  Spruce  St.,  150  ft.  on  Oak  St. — ^and  bounded  on  the  North  by 
10th  St.''  From  this  it  appears  that  her  property  had  been  platted  and 
mapped  and  that  the  streets  in  controversy  had  been  designated  on  the 
map  and  plat,  even  if  they  had  not  been  actually  laid  out  on  the  ground. 
In  determining  the  boundaries  of  the  appellant's  purchase,  recourse 
must  be  had  to  the  plats  as  shown  on  the  recognized  map  of  the  city. 
While  the  maps  used  in  the  trial  in  the  court  below  have  been  brought 
to  us  in  a  very  unsatisfactory  condition,  and  without  sufficient  identifi- 
cation to  enable  us  to  consider  them,  if  any  question  should  be  raised, 
we  have  taken  the  pains  to  carefully  examine  them.  All  of  the  maps 
referred  to  in  the  oral  argument  before  us  by  the  attorneys  for  both  par- 
ties are  now  before  us.  Those  which  show  the  platting  of  the  block  in 
controversy  show  also  Tenth  Street  to  be  60  feet  in  width  and  Oak  Street 
to  be  80  feet  in  width — or  at  least  they  show  that  both  of  those  streets 
were  of  uniform  width  for  their  entire  length,  and  the  testimony  of 
witnesses  is  to  the  effect  that  they  were  60  and  80  feet  in  width. 

It  is  immaterial  that  those  under  whom  appellant  claims  may  have 
owned  the  land  upon  which  the  streets  were  located,  and  that  their  deeds 
fail  to  show  any  allowance  for  streets.  If  the  appellant,  after  the  open- 
ing of  Tenth  and  Oak  Streets  for  the  full  width  claimed  by  the  city,  ha^ 
all  of  the  land  to  which  she  is  entitled  under  her  deeds,  clearly  she  is 
not  entitled  to  any  relief.  If  her  fences  and  houses  at  the  time  of  open- 
ing those  streets  extended  beyond  her  lines  and  into  the  streets  or  the 
grounds  that  were  platted  for  streets,  then  the  city  has  the  right  to 
affirmative  relief  against  such  intrusion. 

The  appellant  seems  to  insist  that  the  court  should  have  found  that 
she  had  a  prescriptive  right  to  the  portion  of  the  street  within  her 
incloeure.  This  claim  is  based  upon  the  contention  that  she  and  those 
under  whom  she  claims  have  had  adverse  possession  for  more  than 
thirty  years  before  this  suit  was  filed.  The  pleading  upon  which  this 
claim  is  based  is  as  follows:  ^*That,  on  January,  1906,  and  on  February 
5,  1907,  plaintiflE  was  lawfully  seized  and  possessed  of  the  hereinafter 
described  tract  and  parcel  of  land  and  town  lots  and  the  improvements 
thereon  situated,  owning  and  holding  the  same  in  fee  simple  titlq  and 
she  then  being  and  still  is  the  legal  and  equitable  owner  of  same  and 
entitled  to  the  possession  thereof  and  that  she  has  been  such  owner  and 
possessor  of  same,  for  more  than  nine  years;  and  that  her  predecessors 
in  title  to  said  land  and  premises  were  the  legal  owners  and  possessors 
of  same,  for  about  15  or  20  years,  or  more  or  less,  and  in  the  actual, 
exclusive,  open,  notorious,  hostile  and  adverse  possession  thereof,  for 
said  length  of  time,  before  this  plaintiff  became  the  owner  and  possessor 
thereof  (under  whom  she  claims  title)  and  that  she  i^  entitled  to  the 
possession  thereof/' 
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The  writer  does  not  think  this  is  a  suflScient  allegation  of  title  by  lim- 
itation. Where  a  party  relies  upon  limitation  to  support  a  recovery,  or 
as  a  defense,  it  must  be  specially  pleaded.  Mayers  v.  Paxton,  78  Texajs, 
196.  But  admitting  that  such  a  pleading  might  be  considered  suffi- 
cient, in  the  absence  of  any  exception,  where  testimony  in  its  support 
has  been  received  without  objection  and  there  has  been  a  finding  by 
the  court  or  a  jury  in  favor  of  a  title  by  limitation,  still  no  such  con- 
dition is  here  before  us.  Since  the  enactment  of  the  statute  of  1887 
no  such  right  can  be  acquired  against  any  county  or  town  or  city  to  any 
public  road  or  street.  Art.  3351,  Eev.  Civ.  Stat.  If  any  rights  existed" 
which  would  authorize  any  of  the  appellant's  grantees  to  hold  by  lim- 
itation the  encroachments  upon  the  streets,  it  must  have  been  perfected 
prior  to  the  enactment  of  this  statute.  There  is  testimony  which  will 
justify  a  finding  that  the  land  upon  which  the  appellant's  property  is 
located  was  mapped  and  platted  as  early  as  1874  or  1876,  but  that  no 
streets  were  ever  opened  until  some  time  later.  The  exact  time  when 
they  were  opened  is  not  made  clear  by  the  evidence.  The  only  witness 
for  the  appellant  who  seemed  to  be  at  all  certain  as  to  the  enclosures  of 
the  property  of  the  appellant,  says  that  in  1878  it  belonged  to  a  man  by 
the  name  of  Barron;  that  the  latter  had  a  fence  on  the  west  side,  where 
Oak  Street  is  now,  and  that  the  fence  was  about  where  it  was  when  the 
controversy  arose  between  the  appellant  and  the  city.  Taking  this  in 
its  most  favorable  light,  it  would  fall  one  year  short  of  giving  the  ten 
years  possession,  and  that  is  the  only  period  of  limitation  that  is  pleaded, 
if  we  can  regard  that  as  having  been  sufficiently  done.  Appellant's  at- 
torney, who  testified  upon  the  trial  of  the  case,  stated  that  he  was  fa- 
miliar with  the  location  of  the  lots  of  land  in  controversy;  that  he  had 
known  them  for  many  years;  that  in  1878  and  1879  this  land  was  not 
laid  off  into  lots,  blocks  and  streets;  that  the  streets  had  not  then  been 
dedicated,  and  were  not  dedicated  till  about  September,  1886,  about  the 
time  of  a  friendly  suit  between  Trigg,  Henry  and  Estes.  If  this  be 
true,  and  it  would  appear  that  the  appellant  can  not  dispute  it,  limita- 
tion could  not  have  been  running  against  the  city  more  than  one  year 
till  it  was  terminated  by  the  statute.  Limitation  could  not  have  com- 
menced till  the  streets  were  laid  off  or  dedicated  to  public  use. 

We  consider  it  unnecessary  to  further  discuss  the  facts  of  this  case,  and 
fully  concur  in  the  conclusion  reached  by  the  trial  court. 

The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Roderick  McDonald,  Sr.,  et  al.  v.  Wyatt  Hanks  et  al. 

Decided  October  30«  1908. 

1. — Secondary  Syidenee — Carbon  Copy. 

There  is  no  logical  difference  between  a  carbon  copy  and  a  letter  press  copy 
of  a  letter;  they  are  both  secondary  evidence  and,  therefore  not  admissible  in 
evidence  without  accounting  for  the  original. 

3. — Same — Lost  Deed — ^Fredicate. 

Letters  received  in  reply  to  letters  written  in  making  search  for  a  lost 
deed,  are  material  and  competent  evidence  to  prove  that  diligence  had  been 
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used  to  obtain  poftsession  of  the  original  deed,  and  thus  lay  a  predicate  for 
the  introduction  of  secondary  evidence  of  the  execution  and  contents  of  the  miss- 
ing deed.  Proof  of  the  genuineness  of  the  signatures  to  the  letters  received  need 
not  be  made;  this  will  be  presumed.  The  material  enquiry  is,  had  reasonable 
diligence  been  used  to  get  the  missing  deed?  Evidence  considered,  and  held  to 
constitute  a  sufficient  predicate  for  the  introduction  of  secondary  evidence  of 
the  execution  and  contents  of  the  lost  deed. 


In  an  effort  to  lay  a  predicate  for  the  admission  of  secondary  evidence  of  the 
execution  and  contents  of  a  lost  deed,  facts  considered,  and  held  to  render  admis- 
sible in  evidence  a  certificate  of  a  county  clerk,  dated  in  1847  and  before  the 
deed  records  of  the  county  were  destroyed  by  fire,  to  the  effect  that  the  deed  in 
question  was  of  record  in  his  office.  The  sufficiency  of  the  predicate  in  such 
cases  IB  left  to  the  sound,  though  not  uncontrolled,  discretion  of  the  trial  court. 

4 — ^Votioe  of  Adyerse  Claim — Evidence. 

Upon  an  issue  of  innocent  purchaser  of  land  without  notice  of  an  adverse 
claim,  evidence  as  to  recitals  in  deeds  and  in  a  Judgment  between  parties  under 
whom  defendants  claim,  considered,  and  held  sufficient  to  support  a  finding  that 
defendants  were  not  purchasers  without  notice. 

8r-Power  of  Attorney — ^Description  of  Land— Existence  Presumed. 

A  power  of  attorney  described  the  land  authorized  to  be  sold  as,  "A  certain 
tract  situated  in  L.  County,  a  part  of  the  F.  headright,  my  interest  in  said  sur- 
v^  being  about  2000  acres,  as  will  more  fully  appear  by  reference  to  the  county 
records  of  L.  County."  Held,  not  void  for  want  of  proper  description,  although 
the  interest  of  the  principal  in  the  league  referred  to  amounted  to  only  1700 
acres.  Extrinsic  evidence  was  admissible  to  show  what  land  the  principal  owned 
in  tile  league  named.  After  the  lapse  of  thirty  years  the  existence  of  a  power 
of  attorney  will  be  presumed  when  the  purchaser  tal^es  possession  of  the  land 
under  the  deed. 

6.— Deed — SniBoient  Deseription. 

A  deed  described  the  land  conveyed  as  "640  acres  situated  in  L.  County, 
east  of  the  T.  river,  about  25  miles  above  L.,  and  out  of  the  north  one-half  of 
I.  F.  headright  league,  it  being  the  E.  end  of  1,700  acres  sold  by  the  aforesaid 
F.  to  W.  D.  S.,  and  conveyed  to  me,  W.  H.,  by  power  of  attorney  irrevocable 
by  the  said  S.  as  will  appear  from  the  records  of  L.  County."  Held,  a  suffi- 
cient description  to  identify  the  land  with  the  aid  of  extrinsic  evidence,  which 
was  admissible. 

7.^Ioit  Deed — ^Bzeontion — ^Evidenoe. 

Evidence  as  to  the  execution  of  a  lost  deed  considered,  and  held  sufficient 
to  support  a  finding  that  the  deed  was  executed. 

8.-^Improper*  Evidence — Trial  Without  Jury. 

The  erroneous  admission  of  letters  in  evidence  is  not  reversible  error  when 
the  cause  is  tried  before  the  court  without  a  jury. 

« 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

L.  fl.  Moody,  for  appellants. — A  carbon  copy  of  a  letter  is  secondary 
eyidence,  and  is  not  admissible  without  laying  a  proper  predicate  and 
accounting  for  the  absence  of  the  original,  and  no  effort  having  been 
made  to  lay  said  predicate  or  to  account  for  the  absence  of  the  originals 
of  the  letters,  said  copies  ought  not  to  have  been  admitted  in  evidence. 
Thompson-Houston  Electric  Company  v.  Berg,  10  Texas  Civ.  App.,  200; 
Texas  Mining  &  Improvement  Company  v.  Arkell,  29  S.  W.,  816. 

The  court  erred  in  admitting  in  evidence  the  certificate  of  the  county 
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clerk  of  Liberty  County,  over  the  objections  of  the  defendants.  Vander- 
griflf  V.  Piercy,  59  Texas,  372 ;  Bounds  v.  Little,  75  Texas,  321 ;  Mills  ?. 
Herndon,  60  Texas,  357;  Dunn  v.  Choate,  4  Texas,  18;  Baldwin  v;  Gold- 
frank,  9  Texas  Civ.  App.,  269;  Trimble  v.  Edwards,  84  Texas,  500;  1 
Green  Ev.,  sec.  558. 

In  order  to  constitute  notice,  the  recitals  in  a  chain  of  title  must  not. 
only  be  sufficient  to  put  a  reasonably  prudent  person  upon  inquiry,  but 
it  must  appear  further  that  had  such  inquiry  been  prosecuted  with 
reasonable  diligence,  it  would  have  resulted  in  learning  of  the  existence 
of  the  alleged  unrecorded  deed  from  Isaiah  Fields  to  Wm.  D.  Smith,  and 
inasmuch  as  it  is  not  made  to  appear  that  such  inquiry  would  have  re- 
sulted in  the  acquisition  of  the  knowledge  by  the  defendants  that  such 
a  deed  had  existed,  it  was  error  for  the  court  to  hold  that  such  recitals 
in  the  chain  of  title  constituted  notice  to  the  defendants  that  such  a 
deed  had  existed.  Evans  v.  Beeves,  6  Texas  Civ.  App.,  254;  College 
Park  Electric  Belt  Line  v.  Ide,  16  Texas  Civ.  App.,  273;  Sickles  v. 
White,  66  Texas,  179,  180 ;  Goldman  v.  Blum,  58  Texas,  639,  640. 

The  recitals  in  a  chain  of  title,  even  when  sufficient  to  constitute 
notice,  will  constitute  notice  only  as  to  the  property  held  under  the 
chain  of  title  in  which  such  recitals  are  contained,  and  such  recitals  can 
not  be  made  to  apply  to  other  property,  even  though  purchased  by  the 
same  grantee,  but  under  a  different  chain  of  title,  in  which  no  such  re- 
citals are  contained.  In  the  case  at  bar,  320  acres  of  the  land  in  contro- 
versy are  held  by  the  defendants  under  a  chain  of  title  in  which  there 
are  recitals  concerning  a  deed  from  Isaiah  Fields  to  W.  D.  Smith ;  this 
is  the  320  acres  the  title  of  which  comes  through  S.  B.  Cooper;  the  re- 
maining 320  acres  of  the  land  in  controversy  is  held  under  a  chain  of 
title  which  contains  no  such  recitals,  it  was  therefore  error  for  the 
court  to  hold  that  the  recitals  in  the  chain  of  title  to  the  Cooper  320 
acres  could  be  applied  to  the  entire  640  acres  in  controversy.  Wade  on 
Notice,  sees.  314,  315  (1878  ed.). 

Baldwin  &  Christian,  for  appellees. — A  carbon  copy  of  a  letter  is  a 
duplicate  or  counterpart  of  the  original  and  is  admissible  in  evidence 
without  the  necessity  of  producing  or  accounting  for  the  absence  of  the 
original.  17  Cyc.  of  Law  &  Pro.,  page  517;  1  Greenleaf  on  Evidence, 
sec.  84,  and  note  1 ;  McKelvey  on  Evidence,  sec.  256 ;  20  American  Di- 
gest, sees.  564-566 ;  Welder  v.  Carroll,  29  Texas,  318 ;  Westbrook  v.  Pul- 
ton,  79  Ala.,  513;  Anglo-American  Packing  Co.  v.  Cannon,  31  Fed., 
314;  Hubbard  v.  Russell,  24  Barb.,  404;  Gardner  v.  Eberhart,  82  111., 
317;  Weaver  v.  Shipley,  127  Ind.,  535;  Totten  v.  Bucy,  57  Md.,  446; 
Cleveland,  etc.,  By.  Co.  v.  Perkins,  17  Mich.,  299 ;  Niagara  Fire  Insur- 
ance Co.  V.  Whittaker,  21  Wis.,  334;  Zipp  v.  Colchester  Rubber  Co.,  80 
N.  W.,  367 ;  Waterman  v.  Davis,  66  Vt.,  83,  28  Atlantic  Rep.,  664. 

All  that  is  required  of  a  party  before  allowing  him  to  introduce  sec- 
ondary evidence  of  the  contents  of  a  deed,  when  there  is  no  suspicion 
thrown  upon  the  same  and  no  reason  shown  why  such  party  should  fail 
or  refuse  to  offer  the  same  in  evidence  if  in  his  possession,  is  that  he 
merely  establish  a  reasonable  presumption  of  the  loss  or  destruction  of 
the  instrument.  17  Cyclopedia  of  Law  &  Pro.,  pages  543  et  seq.; 
Greenleaf  on  Evidence,  sec.  «558 ;  McKelvey  on  Evidence,  pages  346-347 ; 
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White  V.  Bumey,  27  Texas,  51 ;  Evans  v.  Womack,  48  Texas,  233 ;  Parks 
X.  Candle,  58  Texas,  220;  Buby  v.  Von  Valkenberg,  72  Texas,  466; 
Waggoner  v.  Alvord,  81  Texas,  368;  Henry  v.  Whiiaker,  82  Texas,  8; 
Walker  y.  Pittman,  18  Texas  Civ,  App.,  522 ;  Smith  v.  Cavitt,  20  Texas 
Civ.  App.,  660;  Daniels  v.  Creekmore,  7  Texas  Civ.  App.,  575. 

A  sufficient  predicate,  for  the  introduction  of  secondary  evidence  and 
the  contents  of  a  lost  or  destroyed  deed,  is  laid  where  it  is  made  to  ap- 
pear that  there  is  no  reasonable  probability  or  suspicion  that  the  original 
deed  is  designedly  withheld  or  suppressed.  17  Cyc.  of  Law  &  Pro., 
page  551;  Renner  v.  Bank  of  Columbia,  22  U.  S.  (9  Wheat.),  581;  6 
Ijawyers'  edition,  169;  Bobardfl  v.  McLean,  30  N".  C,  522. 

A  reference  to,  or  recital  of,  in  grantee's  deed  or  in  a  judgment 
through  which  he  deraigns  title,  another  deed,  which,  in  turn,  refers  to 
and  recites  another  deed,  and  such  last  deed  so  referred  to  and  recited 
ref era  to  and  recites  still  another  deed,  such  grantee  is  charged  with  con- 
structive, or  presumptive,  notice  of  the  existence  and  contents  of  each 
and  all  of  said  deeds  so  recited  and  referred  to.  2  Pomero/s  Equity 
Jurisprudence,  3d  ed.,  sees.  626-632;  Wade  on  Notice,  sees.  309-313,  in- 
clusive; also  sees.  317,  318,  322;  2  Sayles  on  Beal  Estate,  sec.  1076; 
Christian  v.  Hughes,  12  Texas  Civ.  App.,  626;  Joy  v.  City  of  St.  Louis, 
138  TJ.  S.,  1;  34  Lawyers'  ed.,  853-4;  Cook  v.  Caswell,  81  Texas,  683; 
Hill  V.  Moore,  85  Texas,  346;  Halfin  v.  Winkleman,  83  Texas,  168. 

When  fact  or  circumstance  which  is  brought  to  the  knowledge  of  a  party 
is  such  as  to  put  a  reasonabljr  prudent  man  upon  inquiry,  such  party  is 
charged  with  notice  of  the  main  fact  which  might  be  discovered  by  the 
exercise  of  proper  diligence  in  pursuing  the  inquiry.  Peters  v.  Clements, 
46  Texas,  123;  Jackson  v.  Elliott,  49  Texas,  68;  John  v.  Battle,  58 
Texas,  596;  Bryan  v.  Crump,  55  Texas,  15;  Orme  v.  Roberts,  33  Texas 
772;  Powell  v.  Haley,  28  Texas,  57;  Walton  v.  Compton,  28  Texas,  577 
Goldman  v.  Blum,  58  Texas,  639;  Sickles  v.  White,  66  Texas,  178 
Maupin  on  Marketable  Title,  page  172;  Wade  pn  Notice,  section  313 
Webb  on  Becord  Title,  sections  219,  223. 

If  appellants  are  charged  with  notice  of  the  claim  and  title  of  appel- 
lees to  the  320  acres  of  land,  to  which  the  appellants  deraign  title  through 
S.  B.  Cooper,  they  are  also  charged  with  notice  of  appellees'  claim  and 
title  to  the  320  acres  to  which  appellants  deraign  title  through  George 
T.  Hanks,  for  the  reason  that  both  the  Cooper  and  Hanks  tracts  are  un- 
divided interests  in  the  640  acres  conveyed  to  Wyatt  Hanks,  Jr.,  and 
Bichards  S.  Hanks,  through  whom  appellees  deraign  their  title  to  the 
entire  640  acres  in  controversy,  and  it  is  a  matter  of  impossibility  to  have 
notice,  either  actual  or  constructive,  of  the  one  without  having  equal 
notice  of  the  other. 

The  description  of  the  land  conveyed  by  the  deed  from  William  D. 
Smith,  acting  by  his  agent  and  attorney  in  fact,  Wyatt  Hanks,  Sr.,  to 
Wyatt  Hanks,  Jr.,  and  Eichard  S.  Hanks,  is  amply  sufficient  to  identify 
the  640  acres  thereby  intended  to  be  conveyed,  and  said  deed  was  prop- 
erly admitted  in  evidence.  Turner  v.  Crane,  19  Texas  Civ.  App.,  373; 
Day  V.  KTeedham,  2  Texas  Civ.  App.,  680;  Graham  v.  Billings  (Tex. 
Civ.),  51  S.  W.,  647;  Brokel  v.  McKechnie,  69  Texas,  32. 

BEESE,  Associate  Justice. — This  is  a  suit  in  trespass  to  try  title 
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by  Wyatt  Hanks  et  al.  against  Boderick  McDonald,  Sr.,  Boderick  Mc- 
Donald, Jr.,  and  Arch  McDonald  for  a  tract  of  640  acres  of  land,  a  part 
of  the  Isaiah  Fields  league,  and  a  part  of  a  tract  of  1700  acres  on  the 
north  side  of  said  league,  claimed  to. have  been  sold  by  said  Fields  to 
one,  W.  D.  Smith.  The  defendant  Boderick  McDonald,  Jr.,  disclaimed. 
The  other  two  defendants  pleaded  not  guilty. 

Plaintiffs  are  heirs  of  Wyatt  Hanks,  Jr.,  and  Bichard  S.  Hanks  to 
whom  the  land  was  conveyed  by  Wyatt  Hanks,  Sr.,  under  an  irrevocable 
power  of  attorney  from  W.  D.  Smith  in  1857.  On  the  trial  plaintiffs 
undertook  to  establish  by  circumstantial  evidence  the  execution,  about 
1840,  of  a  deed  from  Isaiah  Fields,  the  original  grantee,  of  the  1700 
acres.  Defendants  undertook  to  show,  besides  other  defenses,  by  like 
evidence  the  execution  by  B.  S.  Hanks  to  J.  K.  Hanks,  under  whom 
they  claim  title,  of  a  deed  for  his  interest  in  the  tract.  They  also  de- 
fend on  the  ground  that  plaintiffs  failed  to  show  title  out  of  the  original 
grantee,  and  that  they  are  innocent  purchasers  without  notice. 

The  case  was  tried  without  a  jury  and  resulted  in  a  judgment  for 
plaintiffs,  from  which  defendants  appeal. 

The  following  conclusions  of  fact  of  the  trial  court,  prepared  and 
filed  at  the  request  of  appellants,  is  adopted  as  a  substantially  correct 
finding  of  the  facts  as  established  by  the  evidence: 

"1.  In  December,  1874,  all  the  records  of  Liberty  County,  Texas, 
affecting  the  title  to  lands  were  destroyed  by  fire,  and  the  present  public 
records  of  said  county  consist  solely  of  such  instrum^ts  as  have  been 
recorded  subsequent  to  the  date  of  said  fire. 

"2.  Some  time  prior  to  the  13th  day  of  June,  1838,  Isaiah  S.  Fields 
and  wife,  Sarah  Fields,  settled  in  this  government  and  by  reason  of  said 
settlement  became  entitled  to  a  league  of  land,  which  was  granted  to 
them  on  the  13th  day  of  June,  1838,  and  said  headright  league  is  lo- 
cated in  Liberty  County,  Texas,  and  the  land  in  controversy  is  carved 
out  of  said  land. 

"3.  Some  time  prior  to  the  23d  day  of  March,  1847,  Isaiah  S.  Fields 
conveyed  to  Wm.  D.  Smith  1700  acres  off  of  the  north  side  of  his  head- 
right  league  of  land.  This  deed  is  not  of  record  in  Liberty  County, 
Texas,  neither  was  the  original  offered  in  evidence  on  the  trial  of  this 
cause,  but,  from  the  recitals  in  other  conveyances  read  in  evidence  as 
well  as  from  other  facts  established  on  the  trial  of  this  cause,  I  conclude 
that  said  deed  was  executed,  and  was  sufficient  to  pass  to  Wm.  D.  Smith 
the  title  to  1700  acres  off  of  the  north  side  of  the  Isaiah  S.  Fields 
league.  This  embraces  a  strip  of  land  1025  varas  wide,  north  and  south, 
extending  across  the  entire  league  from  the  east  to  the  west. 

"4.  On  March  23,  1847,  Wm.  D.  Smith  executed  an  irrevocable 
power  of  attorney  to  Wyatt  Hanks,  Sr.,  authorizing  said  Hanks  to  sell, 
convey  and  dispose  of  all  his  interest  in  the  Isaiah  S.  Fields  league 
of  land  and  to  appropriate  the  proceeds  thereof,  etc. 

"5.  On  September  25,  1857,  Wyatt  Hanks,  Sr.,  as  attorney  in  fact 
for  Wm.  D.  Smith,  executed  a  general  warranty  deed  to  Wyatt  Hanks, 
Jr.,  and  Bichard  S.  Hanks,  by  which  he  conveyed  to  them  640  acres 
of  land  out  of  the  north  one-half  of  the  Isaiah  S.  Fields  headright 
league,  'it  being  the  east  end  of  1700  acres  sold  by  the  aforesaid  Fields 
to  Wm.  D.  Smith,  and  conveyed  to  me,  Wyatt  Hanks,  by  the  aforesaid 
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Smith,  as  will  appear  by  records  of  Liberty  County,  Texas/^  This  deed 
was  sufficient  also  to  pass  to  Wyatt  Hanks,  Jr.,  and  Bichard  S.  Hanks 
the  title  to  640  acres  of  land  off  of  the  east  end  of  the  1700-acre  tract, 
which  is  the  640  acres  involved  in  this  suit  and  described  in  plaintiffs^ 
petition. 

"6.  Wyatt  Hanks,  Jr.,  died  in  the  year  1863 ;  Eichard  S.  Hanks  died 
in  the  year  1873,  and  the  plaintiffs  in  this  case  are  their  descendants  and 
the  legal  heirs  of  said  Wyatt  Hanks,  Jr.,  and  Richard  S.  Hanks,  except 
the  plaintiff,  Laura  Cox,  who  is  the  surviving  wife  of  Wyatt  Hanks,  Jr. 

"7.  Isaiah  S.  Fields  and  his  wife,  Sarah  Fields,  settled  upon  their 
league  of  land  in  a  very  early  day  and  they  were  living  upon  their  league 
as  early  as  1854.  He  continued  to  live  upon  the  same  up  to  the  time  of 
his  death,  which  occurred  some  time  in  the  60s.  His  wife,  Sarah  Fields, 
continued  to  live  upon  the  same  up  to  the  time  of  her  death,  which  oc- 
curred after  the  year  1890.  They  neither  lived  upon  nor  claimed  the 
1700  acres  off  of  the  north  side  of  the  league,  and  they  never  at  any  time 
asserted  any  title  or  claim  to  this  tract  of  land.  They  knew  it  was  being 
claimed  by  Wyatt  Hanks,  Sr.,  and  those  deraigning  title  through  him. 
They  recognized  and  acquiesced  in  the  claim  made  by  Wyatt  Hanks,  Sr., 
to  this  tract  of  land. 

*'8.  Isaiah  S.  Fields  and  wife  had  bom  unto  them  six  children,  their 
names  being  Sophronia  Fields,  Serena  Fields,  Selina  Fields,  Bandolph  B. 
Fields,  Vernal  Fields  and  Harrison  Fields.  Harrison  Fields  was  never 
married,  and  died  without  issue.  Sophronia  Fields  married  John  W. 
Stevens,  and  had  two  children,  J.  B,  Stevens  and  0.  H.  Stevens.  Serena 
Fields  married  H.  V.  Akins.  Selina  Fields  married  Pipkins.  The  fam- 
ily history  of  these  people  is  set  out  fully  in  the  agreement  of  thb 
attorneys  filed  herein,  but  I  only  deem  it  necessary  to  point  out  the 
above  facts  with  reference  to  this  family  history  in  disposing  of  this 
case.  Sarah  Fields,  the  surviving  wife  of  Isaiah  S.  Fields,  and  two  of 
her  children,  Serena  Akins  and  Bandolph  B.  Fields,  and  a  grandchild, 
J.  R.  Stevens,  *were  parties  to  the  suit  of  Sarah  Fields  et  al.  v.  S.  B. 
Cooper  et  al.,  hereinafter  mentioned.  The  other  legal  heirs  of  Isaiah 
S.  Fields  were  not  parties  to  that  suit.  However,  Selina  Pipkins  exe- 
cuted a  deed  to  A.  B.  Green  to  the  1700  acres  described  in  that  judg- 
ment, and  A.  B.  Green  conveyed  the  640  acres  involved  in  this  suit  to 
one  of  the  plaintiffs,  John  F.  Hanks,  but  in  disposing  of  this  case  I  do 
not  consider  these  conveyances,  as  will  appear  from  my  other  findings 
that  the  plaintiffs  were  the  legal  owners  of  the  640  acres  of  land,  at  the 
time  of  this  conveyance. 

"9.  In  the  year  1854,  Wyatt  Hanks,  Sr.,  who  was  then  claiming  to 
►be  the  legal  owner  of  the  1700  acres  of  land  that  had  been  conveyed  by 
Isaiah  S.  Fields  to  Wm.  D.  Smith,  went  into  actual  possession  of  said 
tract  of  land.  He  built  a  house  thereon  and  made  other  improvements 
thereon,  putting  a  part  thereof  in  cultivation.  He  claimed  to  be  the 
legal  owner  thereof,  and  used  and  cultivated  the  ground  up  to  the  time 
of  his  death,  which  occurred  about  the  year  1863.  During  all  of  this 
time  Isaiah  S.  Fields  and  his  wife,  Sarah  Fields,  lived  upon  the  same 
league  of  land  within  about  a  mile  or  a  mile  and  a  half  of  the  home 
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of  Wyatt  Hanks^  Sr.  They  knew  he  was  living  upon  the  land,  and 
was  claiming  the  same.    They  recognized  his  title  thereto. 

*T  find  in  paragraph  6  hereof,  that  on  September  25,  1857,  Wyatt 
Hanks,  Sr.,  conveyed  to  his  two  sons,  Wyatt  Hanks,  Jr.,  and  Richard 
S.  Hanks  640  acres  of  said  1700-acre  tract  off  of  tlie  east  end  thereof; 
and  afterwards,  to  wit,  on  August  25,  1859,  Wyatt  Hanks,  Sr.,  conveyed 
to  another  one  of  his  sons,  Gteorge  T.  Hanks,  703  acres  off  of  the  west 
end  of  the  1700-acre  tract,  described  it  by  metes  and  bounds,  and  this 
deed  recites  that  it  is  a  part  of  the  tract  of  land  conveyed  by  Isaiah  S. 
Fields  to  Wm.  D.  Smith  by  deed  bearing  date  the  9th  day  of  September, 
1840,  and  recorded  in  Liberty  County,  Texas,  in  book  "E,'*  page  88, 
more  fully  described  by  metes  and  bounds  as  follows,  to  wit:  (Then 
follows  description  by  metes  and  bounds.)  This  description,  together 
with  the  description  given  of  the  1700  acres  in  the  judgment  rendered 
in  the  case  of  Sarah  Fields  et  al.  v.  S.  B.  Cooper  et  al.,  and  other  facts 
in  evidence,  is  sufficient  to  fully  identify  the  1700  acres  of  land  con- 
veyed by  Fields  to  Smith.  Qeorge  T.  Hanks  took  actual  possession  of 
this  tract;  continued  to  live  upon  the  same,  use  and  cultivate  the  same 
from  that  time  down  to  the  time  of  his  death,  and  his  son,  George  T. 
Hanks,  Jr.,  who  was  his  sole  and  only  heir,  was  in  possession  of  a  part 
thereof  at  the  time  of  this  trial. 

''Wyatt  Hanks,  Jr.,  and  Richard  S.  Hanks  never  took  actual  posses- 
sion of  their  640  acres,  and  the  same  has  never  been  actually  occupied 
since  it  was  severed  from  the  1700-acre  tract  by  the  conveyance  from 
Wyatt  Hanks,  Sr.,  to  them,  but  they  paid  taxes  upon  the  same  dur- 
ing their  lifetime.  Wyatt  Hanks,  Jr.,  having  died  in  1863,  and  the 
plaintiff  in  this  case,  Laura  Cox,  who  was  the  surviving  wife  of  Wyatt 
Hanks,  Jr.,  paid  the  taxes  upon  this  land  for  a  long  number  of  years 
after  her  husband's  death.  Richard  S.  Hanks  died  in  1873.  Thev  and 
their  heirs  have  always  asserted  title  to  this  640-acre  tract,  and  their 
title  was  always  recognized  by  George  T.  Hanks. 

"10.  On  the  14th  day  of  August,  1890,  there  was  rendered  in  the 
District  Court  of  Liberty  County,  Texas,  a  judgment  in  the  cause  of 
Sarah  Fields  et  al.  v.  S.  B.  Cooper  et  al.,  by  which  the  plaintiffs  in 
that  cause,  Randolph  R.  Fields,  J.  R.  Stevens,  Sarah  Fields  and  Serena 
Akins,  recovered  a  judgment  against  George  T.  Hanks,  W.  B.  Benson 
and  S.  B.  Cooper  for  all  of  the  Isaiah  S.  Fields  league,  except  1700 
acres  off  of  the  north  side  of  said  league  which  was  decreed  to  the  de- 
fendants, and  is  described  by  metes  and  bounds  as  follows,  to  wit : 

"Beginning  on  the  E.  Bank  of  the  Trinity  River,  at  the  N.  W.  corner 
of  the  Isaiah  Fields  league,  a  mound  and  a  post,  from  which  a  Sweet 
Gum  20  in.  dia.  brs.  S.  10  deg.  E.  7  5/10  vrs.  dist.  and  a  White  Oak  20 
in.  dia.  brs.  N.  31  deg.  W.  7  vrs. ;  Thence  down  said  river,  with  its  mean- 
derings  to  the  N.  W.  cor.  of  a  survey  of  a  tract  of  land  deeded  by  Isaiah 
Fields  to  his  wife  and  children,  a  post  from  which  a  White  Oak  16  in. 
in  dia.  brs.  S.  33  deg.  a  White  Oak  E.  1  vr.  mkd.  thus,  "L.  S.  F/'  and  a 
White  Oak  12  in.  in  dia.  brs.  S.  20  deg.  W.  2  \ts.  dist. ;  Thence  N.  89 
deg.  E.  with  said  sur.  a  part  of  the  distance  to  the  E.  B.  line  of  said 
league;  Thence  north  1  deg.  W.  with  said  E.  line  1025  vrs.  to  the 
N.  E.  cor.  of  said  league ;  thence  with  the  N.  line  of  said  league  and  part 
of  the  distance  with  Pierre  Blanchette  league,  to  the  beginning;  eon- 
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taining  1700  acres^  more  or  less^  and  of  the  1700  acres  there  is  allotted 
to  the  defendant,  W.  B.  Denson,  250  acres,  being  the  same  heretofore 
conveyed  to  him  by  G.  T.  Hanks ;  and  of  the  said  1700  acres,  there  is  al- 
lotted to  the  defendant  S.  B.  Cooper  320  acres,  being  the  same  conveyed 
to  him  by  J.  K.  Hanks  on  the  16th  day  of  August,  1881,  and  the  balance 
of  said  1700  acres  is  allotted  to  the  defendant,  George  T.  Hanks/^ 

"11.  On  August  16,  1881,  John  E.  Hanks  executed  a  deed  to  S.  B. 
Cooper,  which  is  the  one  mentioned  and  recited  in  the  judgment  de- 
scribed in  paragraph  10  hereof,  by  which  he  conveyed  to  Cooper  320 
acres  of  land,  part  of  the  Isaiah  S.  Fields  league.  He  described  the 
land  in  that  deed  as  follows,  to  wit: 

**Being  one-half  of  the  tract  of  land  sold  jointly  to  R.  S.  Hanks  and 
Wyatt  Hanks,  Jr.,  by  Wyatt  Hanks,  Sr.,  attorney  in  fact  for  Wm.  D. 
Smith,  by  deed  bearing  date  the  17th  day  of  September,  1857,  and  duly 
recorded  in  the  oflBce  of  the  county  clerk  of  Liberty  County,  Texas,  on 
the  20th  day  of  August,  1858,  the  same  land  herein  conveyed  being 
the  one-half  of  said  640  acres  conveyed  as  aforesaid,  and  being  the 
same  conveyed  to  me  by  R.  S.  Hanks  by  deed  bearing  date,  the  19th  day 
of  December,  I860." 

"I  find  that  the  deed  recited  in  this  conveyance  from  Bichard  S. 
Hanks  to  John  K.  Hanks  was  never  executed,  as  recited  therein,  but 
that  the  deed  recited  from  Wyatt  Hanks,  Sr.,  to  Bichard  S.  Hanks  and 
Wyatt  Hanks,  Jr.,  was  duly  executed,  as  therein  recited,  all  of  which 
is  fully  shown  from  the  deed  which  was  read  in  evidence  on  the  trial 
of  this  cause.  In  conveyance  from  Wyatt  Hanks,  Sr.,  to  Wyatt  Hanks, 
Jr.,  and  Bichard  S.  Hanks  there  is  a  recital  to  the  effect  that  the  1700 
acres  had  been  sold  by  Isaiah  S.  Fields  to  Wm.  D.  Smith,  and  conveyed 
by  Wm.  D.  Smith  to  Wyatt  Hanks,  Sr.  I  find  that  the  deed  recited  in 
this  conveyance  from  Isaiah  S.  Fields  to  Wm.  D.  Smith  was  executed, 
as  therein  recited.  I  further  find  that  in  view  of  the  fact  of  the  destruc- 
tion of  the  deed  records  of  Liberty  County,  Texas,  by  fire  in  1874,  the 
recital  made  in  the  judgment  rendered  in  the  case  of  Sarah  Fields  et  al. 
V.  S.  B.  Cooper  et  al.  toxthe  effect  that  the  land  decreed  to  S.  B.  Cooper 
was  320  acres  which  was  conveyed  to  him  by  J.  K.  Hanks,  on  the  16th 
day  of  August,  1881,  and  the  recital  made  in  the  deed  from  J.  K.  Hanks 
to  S.  B.  Cooper,  which  is  dated  the  16th  day  of  August,  1881,  to  the 
effect  that  it  was  the  same  land  conveyed  to  Bichard  S.  Hanks  and 
Wyatt  Hanks,  Jr.,  by  Wyatt  Hanks,  Sr.,  attorney  in  fact  for  Wm.  D. 
Smith,  by  deed  bearing  date  the  17th  day  of  September,  1857,  and  the 
recital  made,  in  the  deed  from  Wyatt  Hanks,  Sr.,  to  Wyatt  Hanks,  Jr., 
and  Richard  S.  Hanks,  which  is  dated  the  17th  day  of  September,  1857, 
to  the  effect  that  the  1700  acres  had  been  conveyed  by  Isaiah  S.  Fields 
to  Wm.  D.  Smith  and  by  Wm.  D.  Smith  to  Wyatt  Hanks,  Sr.,  were 
suBBcient  to  put  all  persons  deraigning  title  through  Cooper,  and  through 
any  party  to  this  judgment,  upon  notice  of  the  existence  of  the  deed 
from  Fields  to  Smith ;  at  least,  these  recitals  were  sufficient  to  put  them 
upon  inquiry  as  to  whether  or  not  such  a  deed  had  ever  existed,  and,  if 
this  inquiry  had  been  properly  pursued,  it  would  have  led  to  the  dis- 
covery of  the  fact  that  the  plaintiffs  were  legal  owners  of  the  land  in 
controversy ;  and  inasmuch  as  the  defendants  deraign  their  title  through 
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S.  p.  Cooper  and  through  this  judgment^  they  can  not  claim  to  be  inno- 
cent purchasers  for  value  without  notice. 

"12.  There  is  a  regular  chain  of  transfers  from  S.  B.  Cooper  down 
to  and  into  the  defendants. 

"13.  There  is  a  regular  chain  of  transfers  from  G.  T.  Hanks,  one 
of  the  defendants  in  the  case  of  Sarah  Fields  et  al.  v.  S.  B.  Cooper 
et  al.  down  to  and  into  the  defendants,  but  there  being  no  title  in  either 
Cooper  or  Hanks,  I  find  that  no  title  passed  to  the  defendants. 

"14.  I  find  that,  at  the  time  the  defendants  in  this  case  and  those 
through  whom  they  deraign  title  acquired  title  to  the  land  in  contro- 
versy, they  then  had  notice  of  the  deed  from  Isaiah  S.  Fields  to  Wm.  D. 
Smith  and  had  notice  of  the  plaintiffs*  claim  to  the  land  in  controversy, 
and  had  notice  of  facts  sufficient  to  put  them  upon  inquiry  with  ref- 
erence to  the  plaintiflEs*  right  to  said  land,  and  that  by  reason  of  these 
facts  they  can  not  be  purchasers  for  value  without  notice,  and  are  not 
entitled  to  be  protected  as  such." 

Plaintiffs  in  proving  their  title  undertook  to  establish  the  execution 
of  a  deed,  alleged  to  have  been  executed  in  1840,  from  Isaiah  Fields, 
the  original  grantee,  to  W.  D.  Smith,  under  whom  they  show  title.  In 
laying  the  predicate  for  the  introduction  of  secondary  evidence  to  estab- 
lish the  execution  and  contents  of  this  deed,  plaintiffs  offered  in  evidence 
carbon  copies  of  certain  typewritten  letters  written  by  their  attorneys 
to  surviving  members  of  the  family  and  relatives  of  W.  D.  Smith  mak- 
ing inquiry  as  to  said  deed.  It  was  shown  by  the  attorney  who  wrote  the 
letters  that  it  was  his  custom  in  preserving  copies  of  business  letters  to 
prepare  carbon  copies  of  the  originals  which  were  filed  away.  The  car- 
bon copies  in  question  were  not  signed  but  it  was  shown  that  the  copies 
offered  were  such  carbon  copies  of  letters  signed  and  mailed  to  the  ad- 
dressees. No  effort  was  made  to  procure  from  such  addressees — all  "of 
whom  lived  in  this  State,  but  in  distant  counties — the  originals  of  the 
letters  sent,  and  no  evidence  was  offered  tending  to  show  that  such  orig- 
inals could  not  have  been  procured.  Objection  was  made  to  the  intro- 
duction of  each  of  the  copies  on  this  ground,  which  was  overruled,  and 
defendants  excepted  and  make  the  ruling  the  basis  of  their  first  four 
assignments  of  error. 

We  are  of  the  opinion  that  the  assignments  should  be  sustained. 
The  copies  of  the  letters  signed  and  forwarded,  and  those  kept  by  the 
addressers  can  not  be  considered  duplicate  originals.  There  can  be  no 
logical  difference  between  such  copies  and  the  letter  press  copies,  which 
have  always  been  held  to  be  copies  which  are  not  admissible  in  evidence 
without  accounting  for  the  non-production  of  the  originals.  (2  Wigmore 
Ev.,  sec.  1234;  Hubbard  v.  Russell,  24  Barb.,  404;  3  Enc.  of  Ev.,  p. 
540.)  If  a  writer,  desiring  to  preserve  a  copy  of  a  letter  writes  at  the 
same  time  two  copies  exactly  alike,  one  of  which  he  proposes  to  send 
and  the  other  to  keep,  it  is  a  matter  of  indifference  which  copy  he  sends, 
but  the  one  sent  becomes  the  original  and  the  other  a  copy,  no  matter 
by  what  force  of  evidence  it  is  shown  to  be  an  absolutely  accurate  copy. 
The  court  was  in  error  in  overruling  the  objection  and  admitting  the 
copies,  but  in  the  view  we  take  of  the  case  such  error  does  not  require 
a  reversal  of  the  judgment,  for  the  reasons  hereafter  showa 

The  letters  above  referred  to  were  addressed  to  Sidney  A.  Smith, 
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Gonzales,  Texas,  grandson  of  W.  D.  Smith;  Dr.  Elisha  H.  Smith,  Vic- 
toria, Texas,  son  of  said  Smith;  Mrs.  Matilda  Jobe,  Gatesville,  Texas, 
a  daughter,  and  J.  C.  Bums,  Goliad,  Texas,  who  seems  at  one  time  to 
have  had  some  connection  as  an  attorney  with  an  investigation  by  plain- 
tiffs of  their  title.  Plaintiffs  offered  in  evidence  original  letters  which 
Baldwin  testified  had  been  received  by  him  from  Sidney  H.  Smith. 
Objection  was  made  to  the  introduction  in  evidence  of  these  letters,  on 
the  ground  that  they  were  ex  parte  unsworn  statements  of  the  parties, 
and  also  that  it  was  not  shown  that  they  had  been  signed  by  the  parties 
respectively  by  whom  they  were  written.  No  evidence  was  offered  as  to 
the  signature.  The  objections  were  overruled  and  the  evidence  admitted, 
to  which  defendants  excepted,  and  the  point  is  made  the  basis  of  the  fifth 
and  sixth  assignments  of  error. 

Baldwin,  witness  for  plaintiffs,  testified  that  his  firm  made  an  effort 
to  locate  the  deed  from  Isaiah  Fields  to  Wm.  D.  Smith  and,  as  a  part 
of  that  effort,  on  December  31,  1906,  wrote  Sidney  S.  Smith,  who  was 
a  grandson  of  Wm.  D.  Smith,  deceased,  with  reference  to  this  deed  and 
who  they  thought  at  that  time  might  give  them  some  information  with 
reference  to  it,  and  that  they  received  in  reply  the  letter  offered  in  evi- 
dence.   The  letter  is  as  follows : 

"Gonzales,  Texas,  January  7,  1907. 
^*Baldwin  &  Christian, 

Attys.  at  Law,  Houston,  Texas. 
Gentlemen : — 

**Yours  of  recent  date  in  regard  to  papers  belonging  to  my  grand- 
father, W.  D.  Smith,  was  received  several  days  ago,  and  in  reply  will 
say  that  if  the  deed. about  which  you  inquire  is  in  existence,  it  is  prob- 
ably in  the  possession  of  my  uncle.  Dr.  Elisha  H.  Smith,  of  Victoria, 
Texas.  He  is  the  only  one  of  the  administrators  now  living,  and  I  think 
has  nearly  all  papers.    Sorry  I  am  unable  to  give  you  more  information. 

Very  truly  yours, 

Sidney  A.  Smith.'' 

The  witness  further  testified  that  they  then  wrote  to  Elisha  H.  Smith 
and  received  from  him  a  reply  which  is  as  follows: 

'Victoria  Co.,  Tex.,  Jan.  16,  1907. 
R.  P.  D.  Route  No.  7. 
'Tir.  J.  C.  Baldwin, 

Houston,  Texas. 
'Dear  Sir:— 

"A  letter  of  inquiry  concerning  title  to  part  of  Isaiah  Fields  survey  in 
Liberty  Co.,  Texas,  came  to  me  some  days  since  when  I  was  quite  busy 
and  lost  or  mislaid  the  answer,  so  I  write  this  to  say  W.  D.  Smith  was 
my  father,  he  owned  several  tracts  of  land  in  Liberty  and  in  other 
East  Tex.  Counties,  though  I  do  not  recollect  ever  hearing  him  speak 
of  the  Isaiah  Fields,  and  am  sure  he  would  have  given  over  to  pur- 
chaser all  papers  concerning  any  land  which  he  ever  sold.  Father, 
after  moving  to  Gonzales  Co.  lived  with  my  oldest  brother,  J.  R.  S., 
until  after  the  war,  then  with  the  youngest,  P.  G.  Smith  at  San  Anton, 
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several  years  and  finally  with  Mrs.  Jobe,  my  youngest  sister^  at  Gon- 
zales, where  he  died,  his  papers  were  with  F.  G.  Smith,  father  of  Sid 
A.  Smith  of  Gonzales,  some  with  Mrs.  Jobe's  husband  and  some  with 
F.  E.  Smith  at  Corsicana,  and  it  was  not  until  after  the  death  of  those 
three.  Dr.  John  B.  Smith,  Dr.  John  Jobe  and  Felix  G.  Smitii,  that  I 
came  into  the  possession  of  papers  which  W.  D.  Smith  left,  and  there 
was  nothing  to  show  that  he  ever  owned  any  part  of  survey  mentioned 
in  your  letter.    Please  tell  me  on  postal  enclosed  if  you  get  this,  etc. 

Yours, 

Dr.  E.  W.  Smith. 
"P.  S. — Mrs.  Matilda  Jobe,  now  of  Gatesville,  Tex.,  would  tell  you 
if  she  knows  of  such  a  paper,  she  was  with  W.  D.  Smith  nearly  all  the 
latter  part  of  his  life.  Address  to  her  at  Gatesville,  care  of  Mr.  Royalty. 

Yours,  etc., 

E.  W.  S.*' 

Plaintiffs  were  laying  the  predicate  for  the  introduction  of  secondary 
evidence  to  establish  the  execution  and  contents  of  the  deed  from  Fields 
to  \V.  D.  Smith,  afterwards  shown  to  have  been  executed  in  1840  or 
about  that  time.    In  doing  so  it  was  required  that  they  show  that  they 
had  used  reasonable  diligence  in  searching  for  the  original  deed  and 
were  unable  to  produce  it  on  the  trial.    It  was  material  and  competent 
in  showing  such  diligence  to  prove,  in  connection  with  the  testimony  that 
letters  of  inquiry  had  been  written  to  persons  who  might  be  supposed  to 
be  able  to  give  some  information  with  regard  to  the  missing  deed,  that 
replies  had  been  received  purporting  to  be  from  the  persons  addressed 
containing  the  information  shown  in  the  letters  quoted.    Plaintiffs  (or 
their  attorney)  had  a  right  to  assume  that  the  letters  so  received  and 
purporting  to  be  signed  by  the  persons  to  whom  his  own  letters  had  been 
addressed,  came  from  those  persons.     The  exercise  of  reasonable  dili- 
gence on  their  part  in  searching  for  the  deed  did  not  require  further 
exploration  of  this  source  of  information  after  receiving  the  answers 
to  their  letters,  and  this  would  be  true  regardless  of  whether  the  letters 
were,  in  fact,  written  and  signed  by  the  persons  referred  to,  and  whether 
the  information  given  was  true  or  not.     The  question  is  not  whether 
these  parties  knew  anything  about  the  whereabouts  of  this  deed,  but 
whether  plaintiffs  had  used  reasonable  diligence  in  exploring  this  source 
of  information.    He  had  every  reason  to  believe  that  the  letters  received 
were  in  reply  to  the  letters  sent  and  he  had  no  reason  to  suspect  that 
the  contents  were  not  true.    He  was  not  required  to  go  further  as  to 
this  source  of  information.     The  fact  that  he  got  the  information  in 
letters  purporting  to  be  in  reply  to  his  own  letters  asking  it,  was  the 
material  thing  in  determining  whether  reasonable  diligence  had  been 
used  to  get  the  missing  deed.    (White  v.  Burney,  27  Texas,  50;  Walker 
v.  Pittman,  18  Texas  Civ.  App.,  619;  Johnson  v.  Arnwine,  42  N".  J.  L. 
454;  2  Wigmore  Ev.,  sec.  1194.)     The  trial  court  did  not  err  in  over- 
ruling the  objections  and  admitting  the  evidence.    The  assignments  are 
overruled. 

In  proof  of  the  missing  deed  plaintiffs  offered  in  evidence  a  certificate 
of  the  county  clerk  of  Liberty  County  dated  October  17,  1847,  under 
his  oflBcial  seal,  to  the  effect,  in  substance,  that  there  was  of  record  in 
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his  office  a  deed  from  Isaiah  Fields  to  Wm.  D.  Smith  for  1700  acres 
of  land,  a  part  of  the  headright  of  said  Fields,  al^o  that  he  has  in  his 
office  (filed  for  record)  a  power  of  attorney  (with  power  to  sell)  from 
said  Smith  to  Wyatt  Hanks,  of  said  lands.  The  deed  records  of  Liberty 
County  were  destroyed  by  fire  in  1874,  and  this  deed  was  never 
recorded. 

Objection  was  made  to  the  introduction  of  this  certificate  upon  the 
ground:  "That  it  is  irrelevant  and  immaterial  and,  if  offered  for  the 
purpose  of  proving  the  existence  of  a  lost  deed,  no  predicate  had  been 
laid  for  its  introduction.^'  The  objection  was  overruled  and  the  docu- 
ment admitted,  to  which  defendants  excepted,  and  the  point  is  made 
the  basis  of  the  seventh  assignment  of  error. 

In  addition  to  writing  to  Sidney  Smith,  the  grandson,  and  Elisha 
Smith,  the  son,  of  W.  D.  Smith,  plaintiffs'  attorney  wrote  to  Mrs.  Jobe, 
a  daughter,  to  which  he  received  no  reply,  and  to  J.  C.  Bums,  an  at- 
torney who  had  at  one  time  investigated  the  title  for  Wyatt  Hanks,  who 
replied  that  he  had  never  seen  this  deed.  Baldwin  afterwards  saw 
Elisha  Smith,  who  was  a  son  of  W.  D.  Smith,  and  was  told  by  him  that 
he  was  administrator  of  his  father's  estate  and  that  he  did  not  have  the 
deed  and  did  not  know  where  it  could  be  found.  He  stated  that  he  had 
made  a  search  for  the  paper  and  could  not  find  it.  The  deed,  if  executed 
at  all,  was  executed  at  some  date  prior  to  1847,  supposed  to  have  been  in 
1840.  The  grantor  had  been  dead  may  years.  Wyatt  Hanks,  Sr.,  had 
also  been  dead  about  40  years  as  well  as  Wyatt  Hanks,  Jr.,  and  Richard 
S.  Hanks.  Plaintiffs  had  every  motive  to  search  for  and  find  and  pro- 
duce the  deed.  "A  material  inquiry  in  such  cases  is  whether  or  not  there 
was  a  probable  motive  for  withholding  this  highest  and  best  evidence." 
(Jemigan  v.  The  State,  81  Ala.,  60.) 

The  whole  matter  of  the  sufficiency  of  the  proof  offered  as  a  predicate 
is  left  to  the  sound  (though  not  uncontrolled)  discretion  of  the  trial 
court  under  all  the  facts  and  circumstances  of  the  particular  case. 
(Cheatham  v.  Eiddle,  8  Texas,  167;  Mays  v.  Moore,  13  Texas,  88;  2 
Wigmore  Ev.,  sec.  1194.)  The  evidence  introduced  to  our  minds  con- 
clusively established  the  execution  and  contents  of  this  deed.  The  trial 
court  did  not  err  in  overruling  the  objection  and  admitting  the  evi- 
dence.   The  assignment  is  overruled. 

The  eighth  and  ninth  assignments  are  without  merit.  The  evidence 
abundantly  sustains  the  finding  by  the  court  in  the  eleventh  and  four- 
teenth paragraphs  of  the  conclusions  of  fact,  that  the  recitals  in  the 
judgment  in  the  case  of  Sarah  Fields  et  al.  v.  S.  B.  Cooper  et  al.,  under 
which  defendants  deraign  title,  and  in  the  deeds  in  the  chain  of  title, 
were  sufficient  to  affect  defendants  with  notice  of  the  deed  from  Fields 
to  Wm.  D.  Smith.  The  judgment  in  Fields  et  al.  V.  Cooper  et  al.  de- 
scribes the  land  allotted  to  Cooper  as  320  acres  conveyed  to  him  by  J. 
K.  Hanks.  The  deed  from  J.  K.  Hanks  to  Cooper  describes  it  as  one- 
half  of  the  tract  of  land  sold  jointly  to  K.  S.  Hanks  and  Wyatt  Hanks, 
Jr.,  by  Wyatt  Hanks,  Sr.,  attorney  in  fact  of  Wm.  D.  Smith,  duly  re- 
corded, etc.  This  latter  deed  describes  the  land  as  640  acres  out  of  the 
north  half  of  the  Isaiah  Fields  headright,  being  the  east  end  of  1700 
acres  sold  by  the  aforesaid  Fields  to  Wm.  D.  Smith.  All  of  these  deeds 
were  of  record  in  Liberty  County  when  defendants  purchased.    One  of 
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defendants  testified  that  he  had  no  notice  concerning  the  title  except 
such  as  appears  from  the  records  of  Liberty  County.  At  least  one  of 
the  deeds  in  his  chain  of  title,  on  record,  recited  the  execution  of  the 
deed  from  Fields  to  Smith,  as  the  basis  of  the  title,  and  other  deeds 
in  his  chain  of  title  referred  to  the  former  deed.  This  Fields  deed  was 
in  fact  a  necessary  part  of  their  own  title,  as  shown  by  the  judgment  and 
by  the  various  deeds  under  which  defendants  claim.  We  think  this  evi- 
dence was  sufficient  to  aflfect  them  with  notice,  not  only  as  to  the  320 
acres  they  got  from  Cooper,  but  of  the  entire  640  acres  which  came 
through  this  deed.  It  is  incorrect  to  say  that  these  recitals  in  their 
chain  of  title  were  sufficient  to  put  defendants  upon  inquiry.  They  gave 
them  positive  and  unequivocal  notice  of  the  existence  of  the  Fields  deed. 
The  assignments  and  the  various  propositions  thereunder  are  overruled. 
(Willis  V.  Gay,  48  Texas,  469;  Wimberly  v.  Pabst,  55  Texas,  592.) 

There  was  no  error  in  admitting  in  evidence  the  power  of  attorney 
from  W.  D.  Smith  to  Wyatt  Hanks,  over  the  objection  urged  that  it 
does  not  describe  the  land  in  controversy.  The  power  of  attorney  dealt 
with  the  larger  tract  of  which  the  tract  in  controversy  is  a  part.  It  is 
described  a<»  a  certain  tract  situated  in  Liberty  County,  a  part  of  the 
Isaiah  Fields  headright,  "my  interest  in  said  survey  being  about  2000 
acres  as  will  more  fully  appear  by  reference  to  the  county  records  of 
Liberty  County.'^  It  sufficiently  appears  that  the  land  conveyed  was 
Smith  s  interest  of  about  2000  acres  in  the  survey  as  shown  by  the 
county  records,  which  showed  at  that  time  the  deed  from  Isaiah  Fields 
to  Smith  identifying  the  land  as  1700  acres  off  the  north  side  of  the 
league.  The  deed  was  not  void  for  uncertainty  of  description.  Ex- 
trinsic evidence  might  have  been  resorted  to  to  show  what  land  was 
owned  by  Smith  in  the  Fields  league.  (Hermann  v.  Likens,  90  Texas, 
448.)  It  would  not,  however,  have  affected  plaintiff's  case  if  this 
power  of  attorney  had  been  excluded.  The  deed  of  Wyatt  Hanks,  Sr., 
to  Wyatt  Hanks,  Jr.,  and  R.  S.  Hanks,  conveying  the  640  acres  of  land, 
was  more  than  thirty  years  old.  Possession  was  shown  under  the 
deed,  and  it  purported  to  be  made  under  a  power  of  attorney  from  W. 
D.  Smith.  The  execution  of  the  power  of  attorney  would  be  presumed 
without  other  proof. 

The  deed  from  Wyatt  Hanks,  Sr.,  to  Wyatt  Hanks,  Jr.,  and  R.  S. 
Hanks  was  also  objected  to  for  uncertainty  of  description.  The  land 
is  described  in  this  deed  as  "640  acres  situated  in  Liberty  County  east 
of  the  Trinity  River  about  25  miles  above  Liberty,  and  out  of  the  north 
J4  of  the  Isaiah  Fields'  headright  league,  it  being  the  E.  end  of  1700 
acres  sold  by  the  aforesaid  Fields  to  W.  D.  Smith,  and  conveyed  to  me, 
Wyatt  Hanks,  by  power  of  attorney  irrevocable  by  the  said  Smith,  as 
will  appear  from  the  records  of  Liberty  County.**  This  described  the 
land  with  sufficient  certainty  to  be  identified  by  the  aid  of  extrinsic  evi- 
dence, which  is  sufficient.  (Camley  v.  Stanfield,  10  Texas,  560;  Her- 
mann V.  Likens,  supra.)  Assignments  of  error  ten  and  eleven  presenting 
the  questions  are  overruled. 

The  finding  of  the  court  that  Fields  had  executed  to  W.  D.  Smith 
the  deed  referred  to  was,  we  think,  conclusively  established  by  the 
evidence.  This  evidence  consisted  of  recitals  in  deeds  conveying  the 
land,  all  more  than  forty  years  old,  claim  of  title  and  actual  possession. 
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cnltivation  and  improvement^  pajrment  of  taxes^  etc.,  under  this  deed 
with  the  knowledge  and  acquiescence  of  Isaiah  Fields  in  his  lifetime  and 
of  his  heirs  after  him,  proof  of  the  actual  record  of  such  a  deed  in 
Liberty  County  as  early  as  1847,  and  the  testimony  of  one  witness  that 
Fields  told  him  that  he  had  "given  the  land  to  Smith,^'  which  could 
only  have  meant  that  he  had  conveyed  it  to  him.  The  assignments  of 
error  that  the  court  erred  in  its  findings  on  this  point  because  they  are 
unsupported  by  the  evidence,  as  set  out  in  the  thirteenth  and  four- 
teenth assignments,  are  without  merit.  (Brewer  v.  Cochran,  45  Texas 
Civ.  App.,  179,  and  cases  cited.) 

In  view  of  the  fact  that  the  trial  was  before  the  court  the  admission 
of  the  letters  referred  to  in  the  twelfth  assignment  can  not  be  held  to 
be  reversible  error,  if  error  at  all. 

The  court  did  not  err  in  the  third,  fifth,  seventh,  ninth  and  eleventh 
conclusions  of  fact,  as  set  out  in  the  thirteenth,  fourteenth,  fifteenth, 
sixteenth  and  seventeenth  assignments  of  error.  We  will  not  discuss 
or  repeat  here  the  evidence  in  support  of  these  conclusions.  It  is  amply 
sufficient  to  -support  the  court's  findings. 

What  has  been  said  sufficiently  disposes  of  the  remaining  assignments 
of  error,  which  attack  the  conclusions  of  law  that  the  plaintiffs  were  en- 
titled to  recover,  and  the  judgment  in  their  favor.  The  facts  found 
can  result  in  no  other  legal  conclusion  than  that  the  plaintiffs  are  en- 
titled to  the  land.    Finding  no  reversible  error  the  judgment  is  affirmed. 

Affinned. 

Writ  of  error  refused. 


Mrs.  J.  A.  Thomason,  Jr.,  et  al.  v.  Tom  Berwick. 

Decided  October  30,  1908. 

1.— Trespass  to  Try  Title— Heir — ^Innocent  Purchaser. 

A  subsequent  purchaser  of  land  with  notice  of  an  outstanding  equity,  but 
who  acquires  the  title  from  a  former  purchaser  who  bought  for  value  and 
without  notice  of  such  equity,  can  not  be  dispossessed  by  the  holder  of  the 
equity  in  an  action  of  trespass  to  try  title. 

l—teme— Burden  of  Proof. 

In  an  action  of  trespass  to  try  title  by  an  heir  of  a  deceased  wife  to  re- 
coyer  land  from  a  remote  vendee  of  the  surviving  husband,  the  heir  has  the 
burden  of  proving  not  only  that  the  last  purchaser  had  notice  of  his  equity, 
but  also  that  the  land  was  not  freed  from  such  equity  in  the  hands  of  any 
of  the  intermediate  vendees. 

8.— Legal  Title— Innocent  Purchaser. 

One  who  purchases  land  from  a  surviving  husband,  the  legal  title  being 
vested  in  him,  for  a  valuable  consideration  and  without  notice  of  the  death  of 
the  wife  and  the  existence  of  heirs,  can  not  be  dispossessed  in  an  action  of  tres- 
pass to  try  title  by  the  heirs  even  though  the  land  belonged  to  the  separate  estate 
of  the  deceased  wife. 

Appeal  from  the  District  Court  of  Liberty  Couniy.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Stevens  &  Piciett  and  0.  H.  Pendarvis,  for  appellants.- — ^The  de- 
fendants who  were  shown  to  claim  title  under  the  common  source  held 
the  legal  title,  and  the  plaintiff  was  not  entitled  to  recover  against  them 
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if  they,  or  any  of  the  persons  under  whom  they  held,  were  purchasers 
for  value  without  notice  of  plaintiflPs  claim.  Hill  v.  Moore,  62  Texas, 
610 ;  Edwards  v.  Brown,  68  Texas,  329 ;  Patty  v.  Middletdn,  82  Texas, 
591;  French  v.  Strumberg,  52  Texas,  92;  Wallace  v.  Campbell,  64 
Texas,  90;  Sanbum  v.  Schuler,  3  Texas  Civ.  App.,  629. 

Proof  of  notice  to  J.  A.  Thomason  of  the  plaintiff's  claim  to  the  land 
was  not  sufficient  to  entitle  plaintiff  to  recover,  because,  if  any  of  the 
intermediate  vendues  between  H.  Berwick  and  Mrs.  J.  A.  Thomason, 
Jr.,  were  purchasers  for  value  without  notice  of  plaintiff's  claim,  the 
said  J.  A.  Thomason  took  by  his  purchase  a  good  title,  notwithstanding 
he  may  have  had  notice  at  the  time  of  his  purchase.  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Gill,  5  Texas  Civ.  App.,  496;  Hickman  v.  Hoffman,  11 
Texas  Civ.  App.,  605;  Wallace  v.  Campbell,  54  Texas,  90. 

The  defendants  holding  the  legal  title,  and  the  plaintiff's  claim 
being  an  equitable  one,  the  burden  of  proof  was  upon  the  plaintiff  to 
show  affirmatively  that  neither  the  defendants  nor  any  of  the  persons 
under  whom  they  held  were  purchasers  for  value  without  notice  of 
plaintiff's  claim.  Hill  v.  Moore,  62  Texas,  615;  Baldwin,  v.  Root,  90 
Texas,  552;  Barnes  v.  Jamison,  24  Texas,  362;  Fordtran  v.  Perry,  60 
S.  W.,  1000;  Johnson  v.  Newman,  43  Texas,  628;  Halbert  v.  DeBode^ 
15  Texas  Civ.  App.,  630;  Biggerstaff  v.  Murphy,  3  Texas  Civ.  App., 
363. 

k 

C.  N.  Smith  and  H.  E.  Marshall,  for  appellee. — One  purchasing  with 
notice  of  a  superior  outstanding  title  can  not  be  an  innocent  purchaser. 
Baldwin  v.  Root,  90  Texas,  552;  Hamman  v.  Keigwin,  39  Texas,  42; 
Tate  V.  Kramer,  1  Texas  Civ.  App:,  433. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  appellee  against  appellants,  the  widow  and  heirs  at  law 
of  J.  A.  Thomason,  Jr.,  deceased,  to  recover  land  situated  in  Liberty 
County. 

Mrs.  Julia  A.  Thomason  answered  for  herself  and  as  guardian  of  the 
minor  defendants,  J.  A.  Thomason  and  James  H.  Thomason,  by  plea 
of  not  guilty  and  pleas  of  limitation.  The  minors  Laura  and  Cordelia 
Thomason  answered  by  their  respective  guardians,  the  Houston  Land 
and  Trust  Company  and  R.  M.  Kilgore.  Each  of  these  defendants 
pleaded  not  guilty  aifd  the  Houston  Land  and  Trust  Company  also 
pleaded  limitaition. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment 
in  favor  of  the  plaintiff  for  the  land  in  controversy. 

The  record  shows  that  the  land  was  conveyed  to  H.  Berwick  by  J.  S. 
Blasdel  on  August  27,  1885.  On  June  8,  1887,  H.  Berwick  and  wife, 
Ida  Berwick,  conveyed  it  to  W.  E.  Stetson  and  thereafter  it  was  con- 
veyed by  said  Stetson  to  George  F.  Allen,  by  Allen  to  W.  B.  Brittain, 
by  Brittain  to  C.  H.  Simmons,  and  on  May  the  8th,  1893,  Simmons  and 
wife  conveyed  it  to  appellant,  Mrs.  Julia  A.  Thomason,  who  was  then 
the  wife  of  J.  A.  Thomason,  Jr.,  now  deceased,  under  whom  the  other 
appellants  claim. 

The  appellee,  Tom  Berwick,  is  the  son  of  Mary  Berwick,  deceased, 
who  was  th^  wife  of  H.  Berwick  at  the  time  the  land  was  conveyed  to 


1908.']  Thomason,  Jr.,  v.  Berwick.  155 

him  by  J.  S.  Blasdel,  as  before  stated,  on  the  27th  day  of  August,  1885. 
Mary  Berwick  died  in  January,  1886,  and  H.  Berwick  thereafter  mar- 
ried Ida  McShane,  who  joined  him  in  the  execution  of  the  deed  con- 
veying the  land  to  W.  E.  Stetson  on  June  8,  1887. 

The  evidence  sustains  the  finding  of  the  trial  court  that  the  land  * 
was  paid  for  with  the  separate  funds  of  Mary  Berwick.  The  appellee 
Tom  Berwick  is  the  .sole  heir  of  said  Mary.  The  evidence  also  sustains 
the  finding  that  while  the  land  was  conveyed  by  Simmons  and  wife  to 
Mrs.  Julia  A.  Thomason  it  was  in  fact  purchased  and  paid  for  by  her 
husband,  J.  A.  Thomason,  Jr.,  and  that  at  the  time  he  purchased  he 
knew  that  it  was  the  separate  property  of  appellee's  mother,  Mary  Ber- 
wick, and  that  the  plaintiff  as  the  heir  of  said  Mary  Berwick  was  claim- 
ing the  land. 

There  is  no  evidence  that  any  one  of  the  purchasers  under  H.  Ber- 
wick and  wife,  prior  to  the  said  J.  A.  Thomason,  Jr.,  had  any  knowl- 
edge of  the  fact  that  H.  Berwick  had  a  former  wife,  or  knew  any  facts 
which  would  put  them  upon  notice  of  appellee's  claim  to  the  land. 

Upon  this  state  of  the  evidence  the  trial  court  erred  in  rendering  judg- 
ment for  the  plaintiff.  It  is  a  well  settled  rule  of  decision  in  this  State 
that  in  order  for  one  asserting  a  prior  equitable  title  against  the  pur- 
chaser of  the  'legal  title  to  prevail,  it  devolves  upon  him  to  show  that  the 
holder  of  the  legal  title  is  not  a  purchaser  for  value  or  that  he  pur- 
chased with  notice  of  the  prior  equitable  claim.  Johnson  v.  Newman, 
43  Texas,  642 ;  Edwards  v.  Brown,  68  Texas,  329 ;  French  v.  Strumberg, 
52  Texas,  92 ;  Baldwin  v.  Boot,  90  Texas,  552 ;  Fordtran  v.  Perry,  60 
S.  W.  1000. 

It  is  equally  well  settled  that  if  a  subsequent  purchaser  with  notice 
acquires  title  from  a  former  purchaser  who  bought  for  value  and  with- 
out notice,  such  subsequent  purchaser  succeeds  to  all  the  rights  of  his  * 
grantor.  When  land  once  becomes  freed  from  equities  by  a  bona  fide 
purchase  by  one  having  no  notice  of  the  equities,  such  purchaser  obtains 
a  complete  jiis  disponendi,  and  any  one  who  takes  title  from  him  takes 
it  free  from  said  prior  equities  notwithstanding  he  may  have  notice 
thereof  at  the  time  he  buys.  Grace  v.  Wade,  45  Texas,  522 ;  Lewis  v. 
Johnson,  68  Texas,  450. 

We  think  it  logically  follows  from  these  decisions  that  the  burden 
upon  one  asserting  an  equitable  claim^  against  the  purchaser  of  the  legal 
title  who  has  not  purchased  directly  from  the  holder  of  the  legal  title 
against  whom  the  equity  arose,  is  not  discharged  by  merely  showing 
that  the  last  purchaser  had  notice  of  the  equity,  but  the  proof  must  go 
further  and  show  that  the  land  was  not  free  from  such  equity  in  the 
hands  of  any  of  the  intermediate  vendors  of  said  purchaser.  This  is 
the  holding  in  the  following  cases :  Peterson  v.  McCauley,  25  S.  W., 
826 ;  Burleson  v.  Alvis,  28  Texas  Civ.  App.,  51. 

The  record  presents  no  other  error  that  is  likely  to  occur  upon  an- 
other trial  and  it  is  unnecessary  to  discuss  any  of  the  other  questions 
presented. 

For  the  error  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 
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Texabkaka  &  Ft.  Smith  Bailway  Company  v.  Bobebbook-Josey 

Qrain  Company. 

Decided  October  ZO,  Noven4>er  26,  1008. 

1. — Oarriez^-PIeadlng. 

A  suit  against  a  carrier  for  negligent  loss  by  fire  of  goods  reoeiired  for 
transportation  may  be  in  form  of  an  action  on  contract  or  in  tort.  If  the  alle- 
gations are  sufficient  to  support  a  recovery  in  the  latter  form  the  pleadings 
as  to  the  terms  of  the  contract  are  merely  matters  of  inducement  and  a  vari- 
ance therefrom  in  the  proof  is  not  material. 

2. — Carrier — Switching  Service — ^Lou  by  Fire. 

A  railway  company  owning  a  spur  track  leading  to  the  warehouse  of  a 
shipper,  and  undertaking,  for  a  switching  fee  paid  by  the  shipper  or  another 
carrier,  to  set  thereon  and  haul  out  when  loaded  cars  for  shipment  of  freight 
over  other  lines  of  railway  with  which  it  connects  at  that  place,  is  a  common 
carrier  with  respect  to  such  freight,  and  is  liable,  as  other  carriers,  for  the  de- 
struction by  fire  of  freight  delivered  to  it  upon  such  spur,  to  be  transferred  to 
a  connecting  road  for  transportation  over  the  latter's  line. 

3. — Carrier — ^Delivery  and  Acceptance. 

A  railway  company  set  in  upon  its  spur  track  by  the  warehouse  of  a 
aliipper  a  car  which  was  there  loaded  with  freight  for  transportation  over 
another  line  of  road  with  which  it  connected  in  that  city;  being  twice  notified 
that  the  car  was  ready,  it  promised  to  move  it  to  the  proper  connection;  but 
before  doinff  so  and  before  the  execution  of  a  bill  of  lading,  the  car  and  con- 
tents were  burned  by  a  fire  which  destroyed  the  warehouse.  Held  that  there 
was  sufficient  delivery  and  acceptance  by  it  of  the  freight  to  attach  to  it  the 
liability  of  a  common  carrier. 

4. — ^BillB  of  Exception — ^Statement  of  Taoti. 

The  right  to  preserve  a  bill  of  exceptions  to  evidence  in  the  statement  of 
facts  was  not  dependent  on  the  "Stenographer's  Act,"  and  hence  not  lost  by 
its  repeal. 

6. — ^Evidence — ^Booki — ^Befreihing  Xemory. 

No  error  appeared  in  permitting  a  witness  to  use  the  entries  in  his  ledger 
to  refresh  his  memory  as  to  the  Quantities  and  values  of  goods  shipped,  his 
other  books  having  been  destroyed  6y  accidental  fire. 

Appeal  from  the  County  Court  of  Bowie  County.  Tried  below  before 
Hon.  Sam.  H.  Smelser. 

Glass,  Estes  &  King,  for  appellant. — ^The  plaintiflfa  are  not  entitled 
to  recover  upon  the  cause  of  action  alleged,  because  of  the  variance  be- 
tween the  pleading  and  the  proof;  and  because  the  allegations  are 
without  evidence  to  sustain  them.  Middlebrook  v.  Zapp,  73  Texas,  31 ; 
Moore  v.  Kennedy,  81  Texas,  147 ;  Western  Union  Tel.  Co.  v.  Smith, 
88  Texas,  9;  Western  Union  Tel.  Co.  v.  Byrd,  34  Texas  Civ.  App.,  694; 
Maddox  v.  Summerlin,  92  Texas,  483. 

Appellant  is  not  liable  herein,  for  the  reason  that  it  was  merely  en- 
gaged to  switch  or  transfer  the  cars  in  question  as  stated  in  the  foregoing 
proposition,  and  at  the  time  of  the  destruction  of  said  cars  by  fire  it 
had  done  nothing  more  than  to  make  the  agreement  to  switch  them 
and  had  not  taken  actual  possession  of  them.  Gulf  &  I.  By.  v.  Texas  & 
N.  0.  Ey.  Co.,  93  Texas,  482;  Texas  &  P.  By.  Co.  v.  Scoggin,  40  Texas 
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Civ.  App.,  626 ;  Kentucky  &  I.  Bridge  Co.  v.  L.  &  N.  By.  Co.,  37  Fed., 
667. 

It  was  error  to  overrule  the  defendant's  motion  to  strike  out  the  plain- 
tiffs testimony  objected  to.  San  Antonio  &  A.  P.  By.  v.  Turner,  42 
Texas  Civ.  App.,  632;  Texas  &  P.  By.  v.  Leggett,  86  S.  W.,  1066; 
Texas  &  P.  By.  v.  BirdweU,  86  S.  W.,  1067. 

Todd  dk  Hurley,  for  appellee. — Only  the  substance  of  the  issue  need 
be  proved.  A  variance  is  immaterial  where  no  objection  is  made  to  the 
evidence,  and  the  opposite  party  is  not  surprised  or  misled.  McLellan 
V.  Smith,  3  Texas,  211;  Sublett  v.  Kerr,  12  Texas,  366;  Hays  v.  Sam- 
uels, 55  Texas,  663;  Smith  v.  Shim,  68  Texas,  3;  Wiebusch  v.  Patter- 
son, 64  Texas,  66;  Gee  v.  Saunders,  66  Texas,  335;  Brown  v.  Sulli- 
van, 71  Texas,  476;  First  Natl.  Bank  v.  Stephenson,  82  Texas,  436; 
St.  Louis,  A.  &  T.  By.  Co.  v.  Turner,  1  Texas  Civ.  App.,  625;  Kruger 
V.  Klinger,  10  Texas  Civ.  App.,  576;  San  Antonio  Traction  Co.  v. 
Court,  31  Texas  Civ.  App.,  146. 

Appellant  was  a  common  carrier  and  liable  as  such  without  proof  of 
negligence;  though  the  undisputed  evidence  shows  negligent  delay  in 
failing  to  remove  the  cars  Saturday  night  or  Sunday  before  the  fire. 
Hutch.,  Car.,  sees.  4,  170,  171,  219;  Chevallier  v.  Straham,  2  Texas, 
116;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Trawick,  68  Texas,  316;  Missouri  Pac. 
Ry.  Co.  V.  Haynes,  72  Texas,  180 ;  St.  Louis  S.  W.  By.  Co.  v.  Crawford, 
35  S.  W.,  748;  Fentiman  v.  Atchison,  T.  &  S.  F.  By.  Co.,  44  Texas  Civ. 
App.,  456. 

HODGES,  Associate  ^Justice. — ^The  Bosebrook-Josey  Grain  Com- 
pany, appellee  herein,  was  a  partnership  firm  doing  business  as  grain 
and  commission  merchants  in  the  city  of  Texarkana  at  the  time  of  filing 
this  suit.  The  Texarkana  &  Fort  Smith  Bailway  Company  is  a  railway 
corporation  operating  a  line  of  railroad  into  and  through  Texarkana^ 
and  also  owns  a  number  of  switch-tracks  which  connect  with  the  various 
other  lines  of  railroad  in  said  city;  among  those  lines  are  the  St.  Louis 
Southwestern  Bailway  Company  and  the  St.  Louis  Southwestern  Bail- 
way  Company  of  Texas  (commonly  called  the  Cotton  Belt),  the  Iron 
Mountain  and  the  Kansas  City  Southern  Bailway.  One  of  the  switch- 
tracks  belonging  to  the  Texarkana  &  Fort  Smith  Bailway  Company  runs 
along  by  the  side  of  and  in  close  proximity  to  the  warehouse  of  the 
appellee,  and  is  the  only  switch-track,  apparently,  which  is  so  located. 
The  evidence  shows  that  it  has  been  the  custom  adopted  by  the  different 
railroads  of  Texarkana,  together  with  the  appellant  and  concurred  in 
by  the  appellee,  for  the  appellant  to  switch  cars  consigned  to  appellee, 
coming  into  the  city  of  Texarkana  over  railroads  which  have  no  track 
connection  with  the  appellee's  warehouse,  onto  the  Texarkana  &  Fort 
Smith  switch-tracks  in  convenient  proximity  to  the  warehouse  of  the 
appellee,  so  that  the  same  might  be  loaded  and  unloaded.  A  schedule 
of  charges  seems  to  have  been  adopted  for  that  purpose.  Where  the 
freight  going  out  is  destined  to  some  point  beyond  the  limits  of  this 
State,  the  fee  for  switching  is  $2.00  per  car;  and  where  the  car  is  des- 
tined to  a  point  within  this  State,  the  fee  is  $1.50  per  car.  When  the 
freight  is  destined  to  a  competitive  point  it  is  paid  by  the  railway 
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company  over  which  it  is  routed;  when  to  a  non-competitive  point,  it 
is  paid  by  the  shipper.  It  appears  from  the  evidence  that  when  cars 
were  loaded  by  the  appellee  and  were  ready  for  transportation,  they 
notified  the  agents  of  the  appellant,  the  Texarkana  &  Fort  Smith  Rail- 
way Company,  of  that  fact,  and  the  cars  were  switched  by  that  company 
to  the  transfer- track  of  the  railroad  over  which  they  might  be  routed; 
that  no  bill  of  lading  was  issued  until  the  car  had  been  inspected  by  the 
company  which  was  to  receive  it;  and  that  after  such  inspection  the  bill 
of  lading  was  signed  by  the  railway  company  over  which  the  car  was 
routed. 

Some  time  prior  to  the  5th  day  of  May,  1906,  two  cars  loaded  with 
goods  consigned  to  the  appellee  were  received  by  them  at  their  ware- 
house on  the  switch-track  of  the  Texarkana  &  Port  Smith  Railway 
Company;  one  of  them  had  come  in  over  the  Iron  Mountain,  and  was 
switched  by  the  Texarkana  &  Fort  Smith  Railway  Company  on  its  track 
adjacent  to  the  appellee's  warehouse;  and  the  other  had  come  in  over 
the  Kansas  City  Southern  and  the  Texarkana  &  Fort  Smith  Railway 
Company,  and  was  also  carried  to  the  same  place.  After  these  cars  had 
been  unloaded  by  the  appellee  they  were  again  loaded  with  grain  and 
other  products  for  shipment  to  other  points;  one  of  them  was  destined 
to  Pittsburg,  Texas,  and  was  to  be  routed  over  the  St.  Louis  South- 
western Railway  Company  of  Texas;  the  other  was  to  go  to  Lumber, 
Arkansas,  and  was  routed  over  the  St.  Louis  Southwestern  Railway 
Company.  After  the  cars  were  loaded  on  Saturday  evening,  one  of  the 
agents  of  the  appellant  was  notified  of  that  fact.  It  had  generally  been 
the  custom  of  the  Texarkana  &  Fort  Smith  Railway  Company  when  it 
received  such  switching  orders,  to  move  the  cars  some  time  during  the 
niglit,  so  that  the  track  might  be  clear  and  ready  for  use  on  the  follow- 
ing day.  This,  however,  was  not  done  on  that  Saturday  night;  and  on 
the  following  Sunday,  some  time  about  2  p.  m.,  another  agent  of  the 
appellant  was  notified  that  the  cars  were  ready  and  was  requested  to 
move  them.  He  agreed  to  do  so  right  away.  The  cars  were  not  moved ; 
and  on  Sunday  night,  about  10  o'clock,  the  warehouse  of  the  appellee 
was  destroyed  by  fire,  together  with  the  cars  and  the  principal  portion 
of  tlieir  contents.  To  recover  the  value  of  the  contents  of  those  cars 
destroyed  by  that  fire,  this  suit  has  been  instituted. 

After  the  conclusion  of  the  evidence 'below,  the  court  held  that  the 
only  issue  that  should  be  submitted  to  the  jury  was  the  measure  of 
damages,  or  the  value  of  the  property  destroyed,  all  other  issues  having 
been  withdrawn  from  the  jury.  A  verdict  was  rendered  assessing  the 
value  of  the  property  destroyed  at  $650,  and  a  judgment  was  accord- 
ingly entered  by  the  court  for  that  amount.  From  that  judgment  this 
appeal  is  prosecuted. 

In  the  second  amended  original  petition  upon  which  the  case  was 
tried,  the  Kansas  City  Southern  Railway  Company  and  the  Texarkana 
&  Fort  Smith  Railway  Company  were  sued  jointly.  Upon  the  trial  of 
the  case  it  appears  that  the  plaintiff  dismissed  as  to  the  Kansas  City 
Southern  and  asked  for  judgment  only  against  the  Texarkana  &  Fort 
Smith  Railway  Company. 

There  are  three  grounds  urged  in  the  appellant's  assignments  of 
error,  numbering  from  one  to  five,  why  this  judgment  should  be  re- 
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Tersed:  Ist,  It  is  insisted  that  there  was  a  variance  between  the  cause 
of  action  as  pleaded  and  the  facts  as  proven,  and  for  that  reason  there 
was  no  basis  for  the  judgment  rendered  by  the  court;  2d,  that  the 
appellant  was  not  a  common  carrier,  as  shown  by  the  evidence,  and  that 
the  evidence  tended  to  show  that  there  was  no  actual  delivery  of  the 
cars,  but  at  most  only  a  constructive  delivery;  and  3d,  that  the  issues 
of  whether  or  not  the  appellant  was  a  common  carrier,  and  as  to  there 
having  been  a  complete  delivery  of  the  cars,  should  have  been  submitted 
to  the  jury. 

Taking  up  these  in  the  order  in  which  they  are  named,  it  will  be 
necessary  to  refer  briefly  to  the  allegations  of  the  appellee's  petition. 
After  stating  the  location  of  the  switch-tracks,  the  lines  of  railway  and 
the  custom  which  obtained  in  regard  to  switching  and  transporting 
freight  from  one  road  to  the  other,  the  averments  are  substantially  as 
follows:  That  on  the  5th  day  of  May,  1906,  the  plaintiff  delivered  to 
the  defendant  at  and  upon  the  latter's  switch-tracks  adjacent  to  plain- 
tiff's warehouse  and  place  of  business,  for  shipment  over  defendant's 
respective  lines  of  road  (naming  them)  the  two  cars  of  freight  referred 
to;  that  said  cars  were  accepted  by  the  defendant,  and  the  latter  con- 
tracted and  agreed  with  the  plaintiff,  for  a  valuable  consideration,  to  wit, 
the  regular  freight  rate,  to  transport  and  deliver  each  of  said  cars  to  its 
destination,  naming  the  places  to  which  each  was  destined  as  shown  by 
the  evidence.  It  was  further  alleged  that  after  having  so  received  said 
cars  the  defendant,  regardless  of  its  contract  and  duty,  negligently  de- 
layed the  transportation  thereof,  whereby  both  of  said  cars,  after  having 
been  delivered  to  the  defendant  and  while  in  its  possession  as  a  common 
carrier  under  its  contract  of  shipment,  were  destroyed  by  fire. 

It  must  be  conceded  that  in  this  case  there  is  a  variance  between  some 
of  the  facts  alleged  in  the  appellee's  petition  and  those  proven  on  the 
trial.  The  testimony  adduced  was  to  the  effect  that  the  cars  were  de- 
livered to  the  appellant  company,  not  for  shipment  by  it  to  their  ulti- 
mate destination,  but  for  the  sole  purpose  of  being  switched  onto  the 
transfer-tracks  of  the  two  Cotton  Belt  companies.  The  consideration 
which  the  appellant  was  to  receive  for  this  service  was  no  part  of  the 
regular  freight  rate  to  be  paid  for  the  transportation  of  the  cars,  but 
certain  switching  charges  fixed  at  $1.50  and  $2.00  per  car.  The  objec- 
tion urged  by  the  appellant  is  not  upon  the  ground  that  the  variance 
operated  to  its  surprise,  or  disadvantage,  upon  the  trial,  because  the 
testimony  seems  to  have  been  admitted  without  objection;  but  it  is 
claimed  now  that  there  is  no  sufficient  pleading,  when  applied  to  the 
evidence,  to  form  the  basis  of  the  judgment  rendered  in  this  case. 

Had  this  been  a  suit  to  recover  damages  for  the  breach  of  a  contract 
for  failing  to  transport  the  cars  named  to  their  respective  points  of  des- 
tination, or  had  the  exact  consideration  pleaded  been  a  material  fact  in 
the  case,  it  would  have  presented  a  different  question.  This,  however, 
is  an  action,  not  for  the  breach  of  a  contract  growing  out  of  a  failure  to 
deliver  the  goods,  but  for  the  recovery  of  a  fixed  sum  for  the  loss  of  the 
goods  by  fire  after  they  were  delivered  to  and  received  by  the  carrier; 
and  it  is,  therefore,  wholly  immaterial  what  the  ultimate  destination  of 
the  freight  was,  or  what  was  the  exact  consideration  to  be  paid  for  the 
services  undertaken  by  the  appellant.     It  is  sufficient  if  it  be  alleged 
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and  proven  that  the  appellant  was  a  common  carrier^  that  for  a  valu- 
able consideration  it  undertook  to  transport  the  cars  of  grain^  and 
that  they  were  delivered  to  and  received  by  it  for  that  purpose,  and 
after  such  delivery,  while  in  the  hands  of  the  appellant,  were  destroyed 
by  fire.  We  think  those  facts  are  sufficiently  alleged  and  proven  to  at 
least  from  the  basis  of  judgment.  Brown  v.  Sullivan,  71  Texas,  476; 
Hayes  v.  Samuels,  65  Texas,  563;  1  Qreenleaf  on  Evidence,  sec.  63. 

The  next  question  is,  was  the  appellant  a  common  carrier  and  was 
this  fact  shown  by  the  evidence  so  strongly  that  the  court  could  assume 
it  as  a  matter  of  law  ?  If  such  was  the  case,  then  there  was  no  error  in 
refusing  to  submit  that  issue  to  the  jury.  It  was  uncontradicted  that 
the  appellant  was  a  railway  company  and  was  operating  a  line  of  railroad 
into  and  through  Texarkana;  that  it  also  owned  certain  switch-tracks 
and  spurs  in  that  city,  leading  from  different  portions  of  the  yards  up 
to  the  warehouse  of  the  appellee,  and  did  own  the  tracks  on  which  the 
cars  were  standing  when  destroyed;  that  the  appellant  was  in  the  habit 
of  switching  cars  to  and  from  the  transfer-tracks  of  other  lines  of  rail- 
road entering  Texarkana,  to  the  warehouses  adjacent  to  its  line  of  switch- 
tracks,  and  that  it  was  accustomed  to  receiving  cars  upon  those  switch- 
tracks  and  carrying  them  out  and  delivering  them  upon  the  transfer- 
tracks  of  other  railroad  companies;  that  it  had  established  by  custom 
a  stipulated  fee  for  this  service,  which  was  to  be  paid  by  the  shipper  in 
some  instances  and  by  the  receiving  railroad  company  in  others.  The 
question,  then,  is,  did  this  make  the  railroad  company  a  common  car- 
rier when  acting  in  this  capacity?  We  think  so.  The  common  law 
definition  of  what  constitutes  a  common  carrier  is  too  well  known  to  be 
here  repeated.  Chevallier  v.  Straham,  2  Texas,  115;  1  Hutchinson  on 
Car.,  sees.  47  and  48.  Art.  10,  sec.  2,  of  our  Constitution  provides  that 
all  railroads  are  public  highways,  and  all  railway  companies  are  com- 
mon carriers.  It  will  not  be  denied  that  the  Texarkana  &  Fort  Smith 
Railway  Company  was,  in  a  general  sense,  a  common  carrier;  but  the 
contention  seems  to  be  that  in  this  particular  line  of  business — ^that  of 
switching  cars  over  its  switch-tracks  to  and  from  warehouses  situated 
on  its  spurs  and  switches,  to  other  points  of  the  yards  at  Texarkana — 
it  was  not  acting  in  the  capacity  of  a  common  carrier,  but  merely  as 
a  private  carrier.  In  support  of  this  contention  the  appellant  has 
cited  the  case  of  the  Gulf  &  I.  By.  Co.  v.  Texas  &  N.  0.  Ry.  Co.,  93 
Texas,  482,  and  also  some  other  cases  not  necessary  to  mention. 

In  the  case  above  mentioned  the  appellant  company  was  doing  a 
switching  business  at  Beaumont.  The  T.  &  N.  0.  Bailway  Company 
sought  to  compel  appellant  in  that  case  to  receive  from  it  and  trans- 
port to  other  points  in  the  yards  at  Beaumont  certain  cars  of  goods  to 
be  delivered  to  a  connecting  carrier  and  to  be  transported  to  other 
points.  This  service  was  refused  by  the  T.  &  "N,  0.  Railway  Com- 
pany; hence  the  suit.  The  question  before  the  court  in  that  case  was, 
what  constituted  a  connecting  carrier  within  the  meaning  of  the  stat- 
ute compelling  one  connecting  carrier  to  receive  and  transport  goods 
when  tendered  by  another,  and  providing  a  penalty  for  refusing?  The 
court  held  that  the  G.  &  I.  Railway  Company  was  not  such  a  connecting 
carrier  with  the  T.  &  N.  0.  in  this  shipment  as  to  come  within  the 
meaning  of  the  statute,  and  was  not  compelled  to  receive  and  switch 
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the  goods  to  other  points  in  the  yards  at  Beaumont.  The  issue  here  in- 
volved was  not  there  before  the  court. 

We  think  the  case  of  Missouri  Pacific  Ey.  Co.  v.  The  Wichita  Whole- 
sale Grocery  Co.,  40  Pac,  899,  decided  by  the  Supreme  Court  of  Kansas, 
more  nearly  in  point.  The  facts  in  this  last-named  case  show  that  two 
carloads  of  sugar  were  transported  over  the  Frisco  Eailroad  to  Wichita, 
Kansas,  and  consigned  to  a  wholesale  grocery  company.  The  building 
occupied  by  the  grocery  company  at  Wichita  fronted  on  Water  Street 
and  extended  back  to  an  alley.  About  two  years  prior  to  the  loss  of 
the  sugar  the  Missouri  Pacific  Bailway  Company  had  built  a  spur  run- 
ning along  this  alley  in  the  rear  of  the  building  occupied  by  the  grocery 
company;  this  spur  connected  with  the  railroad  track.  Upon  this  spur 
track  cars  containing  goods  intended  for  th^  grocery  company  were 
placed  when  delivered  at  its  building.  There  was  also  in  the  yards  at 
Wichita  a  Y  belonging  to  the  Santa  Fe  Bailway  Company,  upon  which 
the  Frisco  usually  placed  cars  intended  to  be  switched  to  other  parts 
of  the  yards  and  delivered  at  points  off  its  track.  The  two  cars  whose 
destruction  formed  the  subject-matter  of  this  controversy  were  placed 
on  the  Y,  and  by  the  Missouri  Pacific  Bailway  Company  switched  over 
its  track  to  the  spur  track  in  the  rear  of  the  grocery  company^s  ware- 
house. For  this  service  the  Missouri  Pacific  was  paid  by  the  Frisco 
Bailway  Company  $2.00  per  car.  After  the  cars  had  been  placed  upon 
the  track  adjacent  to  the  building  occupied  as  a  warehouse  by  the  groc- 
ery company,  the  warehouse  itself  burned,  and  the  cars  and  their  con- 
tents were  destroyed  under  circumstances  very  similar  to  those  attend- 
ing this  case.  The  question  arose  as  to  whether  or  not  the  Missouri 
Pacific  Bailway  Company,  in  performing  this  switching  service,  was 
acting  as  a  common  carrier.  The  court,  in  delivering  the  opinion,  re- 
ferred to  the  fact  that  by  the  laws  of  the  State  of  Kansas  all  railway 
corporations  were  made  common  carriers  and  were  required  to  transport 
persons  and  property,  as  such,  for  all  persons  alike.  Those  provisions 
are  almost  identical  with  the  constitutional  and  statutory  provisions 
in  this  State.  The  court  then  proceeds  to  say:  "The  distance  over 
which  freight  is  hauled,  whether  in  carload  lots  or  in  less  quantities, 
whether  in  its  own  cars  or  those  belonging  to  connecting  carriers,  can 
make  no  diflference  with  the  capacity  in  which  the  company  acts.  A 
railroad  transporting  a  passenger  or  a  carload  of  freight  one  mile,  us- 
ing a  switch  engine  for  motive  power,  is  just  as  much  a  common  carrier 
as  if  the  distance  were  a  thousand  miles  by  regular  freight  or  passenger 
train.  The  fact  that  compensation  for  this  particular  service  was  paid 
by  the  St.  Louis  &  San  Francisco  Bailway  Company,  while  it  might 
render  that  company  also  responsible,  could  not  relieve  the  defendant 
company  from  its  liability  as  a  carrier.  The  defendant  company  was 
bound  to  receive  and  transport  this  merchandise  as  a  common  carrier, 
and  there  is  nothing  in  the  facts  of  the  case  showing  that  it  did  receive 
it  in  any  other  capacity/' 

It  appears  to  us  that  the  reasoning  employed  in  the  foregoing  opin- 
ion is  peculiarly  applicable  to  the  facts  in  this  case  and  announces  a 
correct  proposition  of  law.  If  a  railway  company  is  per  se  a  common 
carrier,  we  are  unable  to  understand  how  it  can  disrobe  itself  of  that 
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character  when  it  undertakes  for  hire  to  transport  freight  any  dis- 
tance. This  is  the  very  service  for  which  it  was  given  the  character  of 
a  common  carrier,  and  it  was  intended  by  the  law  to  make  this  peculiar 
characteristic  follow  it  in  all  of  its  legitimate  operations. 

To  the  third  question,  was  the  evidence  of  a  delivery  and  acceptance 
by  the  carrier  in  this  instance  so  clearly  established  as  to  preclude  the 
necessity  of  submitting  the  issue  to  the  jury  ?  we  answer :  If  it  be  con- 
ceded that  the  appellant  is  a  common  carrier  it  must  also  be  admitted 
that  there  was  at  least  a  constructive  delivery  of  the  two  cars  of  freight. 
The  railway  company  had  begun  and  carried  on  a  service  of  switching 
cars  over  its  switch-tracks,  to  and  from  the  transfer-tracks  of  other 
lines  of  railroad,  to  warehouses  and  places  of  business  located  along 
its  switch-tracks  in  the  yards  at  Texarkana,  and  had  fixed  a  system  of 
charges  for  its  compensatioji.  It  had  also  adopted  the  custom  of  re- 
ceiving cars,  when  loaded,  on  its  switch-tracks,  and  undertaking  to 
deliver  them  to  the  transfer-tracks  at  other  points  in  the  railway  yards. 
The  cars  in  question  had  been  loaded  and  sealed;  everything  which  the 
shipper  could  do  had  been  completed,  and  the  agent  of  the  appellant 
had  been  notified  of  that  fact  and  directed  to  move  the  cars  out.  He 
had  been  notified  the  second  time,  and  had  expressed  his  readiness  to 
receive  the  cars  in  their  then  condition  and  had  agreed  to  move  them 
within  a  short  time.  The  appellee  had  the  right  to  rely  upon  these 
promises  being  carried  into  execution,  and  was  not  required  to  take 
any  further  steps  towards  having  the  cars  moved.  It  may  be  regarded 
as  a  settled  principle  that  when  goods  are  deposited  at  a  place  where 
the  railway  company  has  fixed  for  receiving  them,  or  where  it  has  ex- 
pressed a  willingness  to  receive  them,  and  the  company  is  notified  of 
that  fact,  the  delivery  is  complete;  and  this  is  especially  true  if,  after 
such  deposit  has  been  made  and  notification  given,  the  company's 
agents  assent  and  agree  to  receive  the  goods  at  the  place  of  deposit,  and 
thus  relieve  the  shipper  from  the  performance  of  any  other  service. 
Houston  &  T.  C.  Ry.  v.  Hodde,  42  Texas,  467;  East  Line  &  K.  B. 
Ey.  Co.  V.  Hall,  64  Texas,  615;  Hutchison  on  Carr.,  sees.  119  and  120. 

The  sixth  and  last  assignment  of  error  complains  of  the  action  of 
the  court  in  permitting  the  witness  Josey,  while  testifying  in  behalf 
of  the  plaintiff,  to  refresh  his  memory  from  entries  made  in  a  ledger 
kept  by  the  appellee,  and  to  then  testify  as  to  the  value  of  the  property 
destroyed.  The  record  contains  no  bill  of  exceptions  reserved  to  the 
admission  of  this  testimony,  and  for  that  reason  this  assignment  can 
not  be  considered. 

There  being  no  error,  the  judgment  is  therefore  aflBrmed. 


ON  MOTION  FOB  REHEARING. 

The  ability  and  industry  displayed  by  counsel  for  appellant  in  pre- 
senting their  motion  for  a  rehearing  in  this  case,  deserves  more  than  a 
mere  passing  consideration.  They  renew  with  much  earnestness  their 
objection  formerly  presented,  that  tliere  is  a  fatal  variance  between  the 
allegations  of  the  petition  and  the  proof  adduced  upon  which  the 
judgment  here  must  rest.     They  charge  that  the  plaintiff*s   petition 
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showed  upon  its  face  an  action  based  upon  a  contract  for  the  carriage 
of  goods^  and  not  an  action  in  tort  to  recover  on  a  common  law  liability. 
After  a  careful  consideration  of  the  argument  presented,  we  feel  con- 
strained to  adhere  to  our  original  conclusion  upon  this  feature  of  the 
case.  The  principle  of  law  underlying  the  appellant's  contention  is  un- 
doubtedly correct,  but  we  do  not  think  it  is  applicable  to  the  pleadings 
and  facte  involved  in  this  case.  It  is  an  old  rule  of  practice  which 
pennits  one  who  has  sustained  an  injury  by  any  wrongful  act  or  omis- 
sion in  the  transportation  of  freight,  for  which  a  common  carrier  may 
be  held  responsible,  to  seek  compensation  in  an  action  in  tort  or  to  sue 
upon  the  contract  of  carriage.  3  Hutchison  on  Carriers,  p.  1570. 
Formerly  in  those  jurisdictions  where  the  common  law  distinctions  be- 
tween forms  of  action  were  observed,  if  one  elected  to  sue  upon  the 
contract  he  could  not  recover  upon  proof  which  would  sustain  only  an 
action  in  tort.  On  the  contrary,  if  he  should  elect  to  sue  in  tort  his 
right  of  recovery  would  be  restricted  to  proof  of  the  facts  alleged.  3 
Hutchison  on  Carriers,  sec.  1324  et  seq.  We  do  not  think  the  same 
degree  of  strictness  in  the  construction  of  pleadings  should  obtain  in 
a  jurisdiction  like  ours,  where  all  technical  forms  of  action  are  abolished 
and  where  each  suit  is  a  special  action  on  the  case,  as  will  in  those 
jurisdictions  where  the  common  law  forms  of  pleading  are  still  observed. 

The  case  here  presented  is  not  one  in  which  one  contract  is  alleged 
and  another  proven;  but  the  question  is,  are  the  averments  of  the 
pleadings  such  as  to  warrant  the  introduction  of  evidence  to  show  the 
breach  of  a  duty  imposed  by  law  ?  In  other  words,  was  the  identity  of 
the  cause  of  action  as  stated  so  distinctively  marked  as  to  classify  it  as 
resting  solely  upon  the  contract  of  carriage,  or  was  the  language  used 
such  as  to  permit  proof  of  facts  showing  a  breach  of  a  legal  duty? 
It  is  true  the  petition  alleges  the  making  of  the  contract  of  carriage, 
but  it  does  so  in  substantially  the  following  language :  That  the  plain- 
tiff delivered  the  goods  to  the  defendants  upon  their  switch-track,  for 
shipment  over  their  lines;  that  the  defendants  received  and  accepted 
the  cars  so  delivered,  and  contracted  and  agreed  with  plaintiff,  for  a 
valuable  consideration,  to  wit,  the  regular  rate  bf  freight,  to  transport 
and  deliver  each  of  the  cars  to  their  destination.  The  destination  of 
one  of  the  cars  is  alleged  to  be  at  Pittsburg,  Texas;  the  other  at  Lumber, 
Arkansas.  It  is  further  alleged  that  the  defendants,  regardless  of  their 
contract  and  in  violation  of  their  duty  as  common  carriers,  after  having 
80  received  said  cars  wholly  failed  to  transport  the  same  and  negligently 
delayed  the  transportation  thereof,  whereby  both  of  said  cars  and  their 
contents,  after  having  been  so  delivered  to  the  defendants  and  while  in 
their  possession  as  common  carriers  under  said  contract  of  shipment, 
were  destroyed  by  fire.  The  facts  proven  show  that  this  carrier  was 
not  to  transport  the  freight  to  Pittsburg,  Texas,  and  Lumber,  Arkansas, 
but  was  to  deliver  the  two  cars  upon  the  transfer-track  in  the  railroad 
yards  in  .the  city  of  Texarkana,  to  be  thereafter  transported  to  their 
destination  by  other  railway  companies.  The  dereliction  upon  which 
the  plaintiffs  in  the  court  below  relied  for  a  recovery  of  their  damages 
was  not  the  failure  to  perform  the  service  of  delivery  at  the  points  of 
destination,  the  contractual  duty,  but  in  negligently  permitting  the 
grain  to  be  destroyed  by  fire  while  in  their  custody.     In  other  words, 
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it  alleged  a  bailment  of  the  goods  to  the  appellants,  and  a  damage  re- 
sulting from  its  legal  liability  as  such  bailee,  but  misstated  the  terms 
of  contract  of  bailment.  Where  one  has  charge  of  the  goods  of  another 
under  a  contract  of  bailment,  and  after  obtaining  such  possession  tor- 
tiously  converts  them  to  his  own  use,  or  negligently  permits  their  de- 
struction under  such  circumstances  as  would  render  him  liable  to  the 
bailor  for  the  value,  if  the  suit  for  such  value  is  brought  specifically 
for  the  loss  occasioned  by  the  destruction  or  conversion,  the  details 
of  the  contract  of  bailment — ^the  services  which  were  to  be  performed 
thereunder — are  immaterial,  in  an  action  for  the  value  of  the  article, 
as  affecting  the  right  of  recovery.  Allegations  regarding  those  details 
in  such  cases  should  be  treated  merely  as  matter  of  inducement;  and 
in  the  introduction  of  testimony  a  strict  adherence  to  details  as  pleaded 
should  not  be  required.  We  think  the  pleadings  in  this  case  show  that 
the  basis  of  the  suit  was  for  the  negligent  loss  of  the  grain,  and  not  for 
the  failure  to  transport  to  the  points  of  destination.  Hence,  the  alle- 
gations as  to  what  those  places  of  destination  were,  and  as  to  the  fact 
that  the  appellant  was  to  transport  to  those  points  and  not  deliver  to 
another  for  the  purpose,  we  think,  are  wholly  immaterial  and  not  suffi- 
cient to  affect  either  the  introduction  of  testimony  or  the  basis  of  the 
judgment.  Cash  v.  Wabash  Bailroad  Co.,  81  Mo.  App.,  109;  2  Abbott's 
Trial  Brief,  sec.  128,  and  authorities  there  collated. 

In  the  case  above  cited  it  appears  that  there  was  a  written  contract 
of  shipment  showing  that  the  carrier  undertook  to  transport  the  goods 
from  Kansas  City  to  St.  Louis  and  there  deliver  to  the  connecting  line, 
while  the  allegations  of  the  petition  averred  that  the  carrier  agreed  to 
convey  the  shipment  from  Kansas  City  to  Indianapolis.  The  court  held 
that  the  variance  was  immaterial  where  it  was  sought  only  to  h«ld  the 
company  liable  for  damages  to  the  shipment  while  being  carried  from 
Kansas  City  to  St.  Louis. 

In  those  cases  where  the  plaintiff  had  the  right  to  bring  his  action 
either  upon  contract  or  in  tort,  if  the  language  of  the  petition  is 
equivocal  it  will  be  construed  as  claiming  damages  in  tort.  Central 
Ey.  Co.  V.  Chicago  Portrait  Co.,  122  Ga.,  11;  106  Am.  St.  Bep.,  87; 
Whittenton  Mfg.  Co.  v.  Memphis  &  0.  Biver  Packet  Co.,  21  Fed.,  896 ; 
New  Orleans,  etc.,  By.  Co.  v.  Hurst,  36  Miss.,  660,  74  Am.  Dec,  786. 

In  the  Whittenton  case  cited  above  the  court  used  the  following  lan- 
guage: "Tort  is  the  natural  and  habitual  foundation  of  the  action  for 
the  breach  of  the  ordinary  contract  of  carriage,  and  the  declaration  will 
be  so  construed  unless  the  facts  of  the  case  clearly  show  that  the  plain- 
tiff has  elected  to  sue  on  contract.*'  This  language  is  quoted  with  ap- 
proval in  the  Georgia  case. 

It  is  the  general  rule  that  all  pleadings  will  be  liberally  construed  for 
the  purpose  of  sustaining  the  verdict.    Murray  v.  Booker,  58  S.  W.,  788. 

Tinder  the  present  condition  of  the  law  governing  the  duties  and  lia- 
bilities of  railway  companies  as  common  carriers,  it  is  immaterial  to 
the  carrier  whether  the  action  to  recover  damages  for  the  loss  or  injury 
to  freight  be  upon  contract  or  in  tort,  so  that  such  allegations  are 
used  as  show  upon  their  face  a  cause  of  action. 

What  are  termed  contracts  for  the  carriage  of  freight,  usually  evi- 
denced by  a  bill  of  lading,  stand  in  a  class  to  themselves,  and  the  bills 
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of  lading  are  now  practically  no  more  than  mere  receipts  for  the  goods. 
They  are  contracts  only  in  name.  When  the  freight  is  delivered  to  the 
carrier,  either  actually  or  constructively,  with  directions  as  to  its  des- 
tination,, the  carrier^s  liability  at  once  arises  and  its  duties  are  fixed 
by  law  and  not  by  the  terms  of  the  contract.  It  may  even  exist  in  oppo- 
sition to  the  very  terms  of  the  contract.  The  rate  the  carrier  must 
charge  is,  or  may  be,  fixed  by  law.  It  appears  that  about  the  only  option 
the  carrier  can  exercise  in  this  State  in  intrastate  shipments,  is  that 
of  demanding  or  waiving  the  payment  of  the  freight  charges  in  advance. 
1(\Tiy  call  a  transaction  a  contract  when  either  of  the  parties  is  deprived 
of  the  element  of  freedom  so  essential  to  entering  into  a  binding  agree- 
ment? If  the  liabilities  of  the  carrier  are  fixed  by  law  in  all  cases,  then 
a  failure  to  perform  those  duties  is  the  breach  of  a  legal  duty  and  not 
of  a  contractual  obligation.  When  the  carrier  accepted  the  goods  of 
the  appellee  for  shipment  it  then  became  responsible  for  any  legal  negli- 
gence which  resulted  to  the  same  while  in  its  care,  regardless  of  the 
extent  of  the  service  it  was  to  perform  in  the  way  of  transportation  or 
the  amount  of  the  consideration  it  should  receive.  When  the  goods  were 
destroyed  by  fire  while  actually  or  constructively  in  its  custody,  the  law 
presumed  this  to  be  the  result  of  the  carrier's  negligence.  Hall  v. 
Nashville  &  C.  By.  Co.,  13  Wall.,  372,  20  L.  Ed.,  594. 

In  this  case  it  was  specifically  alleged  that  the  grain  was  destroyed 
by  fire,  due  to  the  negligence  of  the  carrier.  While  the  general  rule 
is  that  evidence  not  admissible  under  the  pleadings  will  not  be  suffi- 
cient to  support  a  verdict,  yet  the  converse  of  that  is  equally  true,  that 
evidence  which  is  admissible  under  the  pleadings  will  support  a  ver- 
dict when  the  quantum  of  proof  is  not  lacking.  Under  the  facts  here 
alleged  it  was  admissible  for  the  appellee  to  show  that  the  appellant  was 
a  common  carrier  and  that  the  goo|^s  were  delivered  to  and  accepted  by 
appellant  for  transportation,  and  that  while  still  in  its  custody  the 
goods  were  destroyed  by  fire.  This  was  sufficient  to  fix  at  least  a  prima 
facie  liability,  and  was  ample  to  support  a  judgment  until  overcome  by 
evidence  of  some  condition  or  situation  which  would  relieve  the  carrier 
of  the  liability  for  loss  of  the  goods  by  fire.  All  of  this  was  shown  upon 
the  trial  without  objection;  hence,  we  think  there  was  sufficient  proof 
to  sustain  the  judgment.  The  objection  here  made  is  purely  technical. 
Should  the  case  be  reversed  and  remanded,  in  another  action  sounding 
in  tort,  the  liability  of  the  appellant  would  be  precisely  the  same;  or 
should  the  allegations  as  to  the  details  of  the  contract  of  bailment  be 
amended  so  as  to  conform  to  the  proof,  it.  would  not  in  the  least  affect 
the  principle  upon  which  the  appellant's  liability  rests  nor  the  measure 
of  damages  that  might  be  recovered.  It  would  seem  to  us  to  give  undue 
importance  to  a  bare  legal  technicality  to  sustain  the  objection  urged 
by  the  appellant  in  this  case. 

It  is  also  insisted  that  the  court  erred  in  the  original  opinion  in  re- 
fusing to  consider  the  assignment  of  error  wherein  objection  was  made 
to  the  admissibility  of  the  testimony  of  the  witness  Josey,  who  testified 
in  behalf  of  the  appellee  upon  the  trial  in  the  court  below.  We  think 
we  were  in  error  in  refusing  to  consider  that  assignment.  We  had  over- 
looked the  fact  that  the  right  to  reserve  an  exception  in  a  statement  of 
facts  was  not  predicated  upon  what  is  termed  the  "stenographer's  Act/' 
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Tliat  right  not  being  dependent  upon  that  statute^  its  repeal  would  not 
affect  the  right  to  continue  the  former  practice  of  embodying  excep- 
tions in  the  statement  of  facts,  whether  the  statement  was  filed  .within 
term  time  or  not.  Under  the  authority  of  Stephens  v.  Herron,  99 
Texas,  63,  and  Martin  v.  State,  47  Texas  Crim,  Bep.,  174,  we  think 
parties  excepting  to  the  ruling  of  the  court  in  permitting  the  intro- 
duction of  testimony  over  objection  may  reserve  their  exceptions  in  the 
statement  of  facts  as  heretofore.  However,  we  do  not  think  that  this 
will  necessitate  a  reversal  of  the  case. 

The  objection  urged  in  the  assignment  of  error  is  that  the  court  al- 
lowed the  witness  Josey,  in  testifying  in  behalf  of  the  plaintiff,  to  re- 
fresh his  memory,  or  claim  to  refresh  his  memory,  from  entries  made  by 
plaintiff's  bookkeeper  in  a  ledger  consisting  of  one  of  a  series  of  books 
kept  by  them  at  the  time  the  two  cars  were  burned,  and  to  testify  as 
to  the  value  of  the  contents  of  the  two  cars.  The  reason  urged  is  that 
it  was  shown  that  the  witness  based  his  testimony  upon  those  entries 
and  that  they  were  not  such  entries  as  he  could  legally  refresh  his 
memory  from,  and  that  the  book  was  not  such  a  document  as  he  could 
legally  use  for  that  purpose.  After  the  testimony  had  been  admitted 
the  appellant  made  a  motion  to  strike  it  out,  which  was  refused  by  the 
court;  and  this  refusal  is  made  the  basis  of  the  objection. 

As  against  the  objection  urged,  we  thipk  the  court  properly  per- 
mitted the  use  of  the  ledger  entries.  It  was  shown  that  all  of  the  other 
books  of  the  firm  in  which  any  of  those  entries  were  made  had  been 
burned,  and  that  the  ledger  contained  the  only  written  memoranda  left. 
Miller  v.  Jannett,  63  Texas,  85 ;  1  Greenleaf  on  Evidence,  sec.  439b. 

The  motion  for  rehearing  is  overruled. 

Affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  v.  ¥.  N.  Hopiuns. 

Decided  October  31,  1908. 

1. — Contract  of  Sale — ^F.  0.  B.  Cars — Title  to  Ooodi. 

When  goods  are  aold  at  a  certain  price  f.  o.  b.  cars  at  place  of  ahipmenty 
but  the  consignee  has  the  right  of  inspection  and  approval  before  accepting 
them,  the  title  to  the  goods  remains  in  the  consignor  until  the  goods  are  ac- 
cepted by  the  consignee. 

2. — Carrier  of  Freight — ^Error  in  Waybill — Notice  of  Contraot — Speoial  Dam- 
ages. 

A  carrier  had  notice  at  the  time  it  received  certain  goods  for  transpor-  i 

tation  that  they  were  sold  subject  to  inspection  by  the  consignee,  and  was  in- 
structed to  allow  said  privilege;  through  the  negligence  of  the  carrier  in 
preparing  the  waybill  the  right  of  inspection  was  denied  the  consignee  upon 
arrival  of  the  goods  at  their  destination  and  the  goods  were  damaged  by  delay  ' 

in  their  delivery;  the  consignee  refused  to  receive  the  damaged  goods  and  they  ! 

were  sold  to  the  highest  bidder.     Held,  the  special  terms  of  the  contract  be- 
tween the  consignor  and  consignee  having  been  made  known  to  the  carrier,  it  ! 
was  liable  for  the  damages  resulting  from  its  breach.  | 

3. — Contraot — Breach — ^Dnty  to  lessen  Damage — ^Labor  on  Sunday. 

The  delivery  of  a   shipment  of  perishable  goods  having  been   wrongfully  j 

delayed  by  a  carrier  until  too  late  on  Saturday  afternoon  to  inspect  and  un- 
load them  on  that  day,  the  owner  of  the  goods  was  not  required  to  unload  th^  ! 
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goods  on  Sunday  to  lessen  the  damage  to  the  goods  and  the  consequent  liability 
of  the  carrier. 

4.—- Evidence— Aoconnt  Sales. 

« 

In  view  of  other  evidence  in  the  record  stated  and  considered,  held,  that 
certain  copies  of  account  of  sales  of  goods  received  by  a  broker  for  sale  on 
consig:nmient,  were  properly  admitted  in  evidence  as  against  the  objections  that 
they  did  not  show  on  their  faces  that  they  were  true  statements  of  the  matters 
they  purported  to  show,  and  were  not  verified  by  any  witness  as  being  true 
and  correct  within  his  own  knowledge. 

Appeal  from  the  County  Court  of  Wood  County.  Tried  below  before 
Hon.  J.  0.  Bouse. 

Coke,  Miller  &  Coke  and  Stafford  &  Oeddie,  for  appellant. — The 
measure  of  damages  in  this  case  was  the  difference  in  the  market  value 
of  the  potatoes  at  the  time  they  should  have  been  delivered  to  consignee 
and  the  market  value  of  the  potatoes  in  Kansas  City  at  the  time  they 
were  tendered  to  consignee.  Texas  &  Pacific  By.  Co.  v.  Nicholson,  61 
Texas,  496;  San  Antonio,  etc.,  v.  Thompson  (Tex.  Civ.),  66  S.  W., 
792;  Gulf,  etc.,  By.  Co.  v.  Pettit,  3  Texas  Civ.  App.,  589. 

The  certificates  of  purchase  attached  to  the  deposition  of  the  witness 
C.  E.  Walker  failing  to  show  on  their  faces  that  they  were  true  and 
correct  statements  of  the  matters  they  purported  to  show,  and  the  wit- 
ness having  failed  to  verify  them  as  within  his  own  knowledge  to  be 
true  and  correct  records  of  the  matters  they  purported  to  show,  they 
were  inadmissible  as  evidence  on  any  issue  in  the  case.  Mathis  v. 
Pridham,  1  Texas  Civ.  App.,  58;  2  Ency.  of  Evidence,  p.  902. 

Bozeman  &  Campbell,  for  appellee. — The  evidence  shows  clearly  and 
beyond  dispute,  as  alleged  in  appellee's  petition,  that  appellant  knew  of 
the  contract  of  shipment  with  its  conditions  between  appellee  and 
Walker-Brewster  Grocery  Company,  and  also  knew  of  the  importance  of 
a  prompt  delivery,  and  that  said  articles  were  for  a  particular  purpose, 
and  that  the  character  of  the  goods  were  such  as  to  charge  notice  to 
appellant  of  a  prompt  delivery.  Pacific  Express  Co.  v.  Darnell,  62 
Texas,  639;  Wells,  Fargo  Express  Co.  v.  Battle,  6  Texas  Civ.  App., 
532 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Gilbert,  4  Texas  Civ.  App.,  367 ;  St. 
Louis  S.  W.  By.  Co.  v.  Gates,  15  Texas  Civ.  App.,  135;  White  v.  Mata- 
dor Land  &  Cattle  Company,  75  Texas,  468 ;  Waples  &  Co.  v.  Overaker 
&  Co.,  77  Texas,  11. 

Where  a  consignment  or  sale  is  made  on  condition,  title  does  not 
pass  until  such  condition  is  performed.  Prendergast,  Smith  &  Co.  v. 
Williamson,  6  Texas  Civ.  App.,  731;  Porter's  Laws  on  Bill  Ladings, 
sec.  480. 

BOOKHOUT,  Associate  Justice. — Plaintiff  brought  this  suit  in 
the  court  below  for  damages  in  the  sum  of  three  hundred  dollars,  and 
alleged  that  on  the  13th  day  of  June,  1906,  he  entered  into  a  contract 
with  Walker-Brewster  Grocery  Company,  brokers  of  Kansas  City,  by 
which  he  sold  to  said  brokers  two  cars  of  potatoes  to  be  delivered  f.  o.  b. 
cars  at  Alba,  Wood  County,  Texas,  at  the  price  of  70  cents  per  bushel, 
said  potatoes  consisting  of  approximately  893  bushels.    That  the  agent 
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of  the  appellant  at  Alba  knew  of  the  terms  of  the  contract  and  the  char- 
acter of  the  goods  shipped,  and  was  instructed  to  mark  on  the  waybill, 
"allow  inspection,**  so  that  the  consignee  would  be  allowed  to  inspect 
said  potatoes.  That  the  agent  failed  to  so  mark  the  waybill,  and  when 
the  potatoes  arrived  at  Kansas  City  on  the  morning  of  the  15th  of 
June,  1906,  the  agents  of  the  carrier  there  refused  to  allow  inspection, 
and  that  thereby  the  delivery  of  the  potatoes  was  delayed,  and  the 
consignees  refused  to  accept  the  same  and  breached  the  contract,  and 
that  the  plaintiff  had  to  allow,  or  did  allow,  the  consignees  to  handle 
the  potatoes  on  consignment,  and  that  plaintiff  realized  $330.45  only 
for  said  potatoes,  and  here  sues  for  the  difference  in  the  contract  price 
and  the  amount  that  he  received  for  the  potatoes,  and,  in  the  alterna- 
tive, for  damages  in  the  sum  of  three  hundred  dollars  for  failure  to 
properly  mark  the  billing  for  said  freight. 

The  case  was  tried  before  the  court,  and  judgment  rendered  by  the 
court  for  the  sum  of  $294.54,  the  difference  in  the  price  that  appellee 
was  to  have  received  for  the  potatoes  from  the  consignees  under  the 
contract  between  them,  and  the  amount  of  money  remitted  to  the  ap- 
pellee by  the  commission  men  to  whom  he  delivered  the  potatoes.  From 
this  judgment  appellant  prosecutes  this  appeal. 

1.  It  is  contended  that  the  court  erred  in  overruling  defendant's 
general  demurrer  to  plaintiff's  amended  original  petition  because  said 
petition  showed  upon  its  face  that  the  plaintiff  had  no  such  interest  in 
the  subject-matter  of  this  cause  as  entitled  him  to  sue.  The  petition 
alleged  that  heretofore,  about  June  13,  1906,  plaintiff  delivered  to  de- 
fendant, its  agent  and  employes  at  Alba,  Texas,  607  sacks  of  Triumph 
Irish  Potatoes,  approximating  893  bushels,  consigned  to  Walker-Brew- 
ster Grocery  Company,  Kansas  City,  Missouri,  and  received  a  bill  of 
lading  therefor  expressly  providing  that  said  consignees  should  be  al- 
lowed to  inspect  said  potatoes  before  acceptance  thereof;  that  prior  to 
said  consignment  he  had  negotiated  a  sale  with  said  consignees,  Walker- 
Brewster  Grocery  Company,  at  70  cents  per  bushel  f.  o.  b.  Alba,  Texas, 
and  that  the  consignment  was  in  accordance  with  said  contract  and 
agreement  with  said  consignees.  It  was  further  alleged  that  the  agent 
of  appellant  knew  at  the  time  of  shipment  of  the  terms  of  the  contract 
between  appellee  and  the  consignees,  Walker-Brewster  Grocery  Com- 
pany, and  of  the  importance  of  the  stipulation  in  the  bill  of  lading  al- 
lowing the  said  consignees  the  privilege  of  inspecting  said  potatoes  be- 
fore acceptance  thereof  by  them.  We  think  it  clear  from  the  petition 
that  the  title  to  the  potatoes  was  not  to  pass  until  they  were  delivered 
at  Kansas  City,  Missouri,  and  the  consignees  had  inspected  and  ac- 
cepted the  same.  The  petition  did  not  show  on  its  face  that  the  title  of 
the  potatoes  passed  out  of  plaintiff  by  their  delivery  on  board  of  the 
cars  at  Alba,  Texas,  and  the  court  properly  overruled  the  exceptions. 

2.  It  is  contended  that  the  petition  did  not  allege  the  proper  measure 
of  damages;  that  the  true  measure  of  damages  was  the  difference  in 
the  market  value  of  the  potatoes  at  the  time  they  should  have  been 
delivered  to  consignees  in  Kansas  City  and  the  time  they  were  actually 
tendered  to  consignees.  We  do  not  concur  in  this  contention. '  As 
stated,  the  petition  alleged  that  at  the  time  of  the  shipment  the  de- 
fendant company  knew  of  the  contract  of  sale  between  plaintiff  and 
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Walker-Brewster  Grocery  Company,  and  the  importance  of  prompt 
delivery,  and  of  allowing  consignees  the  privilege  of  inspection.  The 
bill  of  lading  delivered  at  the  time  to  the  plaintiff  stated  that  inspec- 
tion was  to  be  allowed  the  consignees,  but  the  waybill  did  not,  by  rea- 
son of  the  agent's  negligence,  mention  this  fact,  and  because  of  this 
failure  the  defendant  refused  to  permit  the  consignees  to  inspect  the 
same.  The  special  terms  of  the  contract  between  plaintiff  and  the 
consignees  having  been  communicated  to  the  carrier,  the  appellant 
became  liable  for  the  damages  resulting  from  its  breach.  (Pacific  Ex- 
press Co.  v.  Darnell,  62  Texas,  639;  Wells,  Fargo  Co.  v.  Battle,  5 
Texas  Civ.  App.,  532.) 

3.  Error  is  assigned  to  the  court's  action  in  overruling  a  demurrer  to 
the  petition  in  effect,  that  the  same  was  insuflBcient  wherein  it  sought 
a  recovery  of  defendant  for  the  damages  to  the  potatoes  after  they  were 
turned  over  to  Walker-Brewster  Grocery  Company.  The  shipment 
reached  Kansas  City  on  Friday  morning  of  June  15th.  The  potatoes 
were  delivered  on  the  afternoon  of  Saturday,  June  16th.  They  were  not 
unloaded  from  the  car  until  Monday,  the  18th.  The  petition  alleges  that 
the  potatoes  were  damaged  by  the  sun  and  exposure  to  the  weather. 
The  consignees,  Walker-Brewster  Grocery  Company,  having  the  right 
of  inspection  before  acceptance  of  the  potatoes,  and  inspection  having 
been  refused  by  the  appellant  until  too  late  to  inspect  or  unload  them 
on  Saturday,  and  the  consignees  having  unloaded  them  on  Monday  and 
disposed  of  them  on  commission,  the  carrier  was  responsible  for  the 
damages  up  to  the  time  that  the  consignees  took  charge  of  the  same  on 
Monday  morning.  They  were  not  required  to  unload  the  potatoes  on 
Sunday  to  lessen  the  damage  accruing  to  them  by  reason  of  appellant^s 
negligence.  There  was  no  error  in  overruling  the  exception  to  the 
petition. 

4.  The  seventh  assignment  of  error  is  to  the  effect  that  the  court 
erred  in  admitting  as  evidence  and  considering  in  the  rendering  of  his 
judgment,  of  the  two  certificates  of  purchase  attached  to  the  deposition 
of  C.  E.  Walker  and  marked  "Exhibit  A,'^  over  the  objections  of  the 
defendant  and  the  motion  of  the  defendant  to  suppress  and  strike  said 
certificates  out;  because  said  certificates  did  not  of  themselves  show  that 
they  were  correct  and  truthful  statements  of  the  expenses  'incurred  in 
handling  said  potatoes  by  Walker-Brewster  Grocery  Company. 

The  proposition  presented  under  this  assignment  is  that  the  certifi- 
cates of  purchase  attached  to  the  deposition  of  the  witness  C.  E.  Walker, 
failing  to  show  on  their  faces  that  they  were  true  and  correct  statements 
of  the  matter  they  purported  to  show,  and  the  witness  having  failed 
to  verify  them  as  within  his  own  knowledge  to  be  true  and  correct  records 
of  the  matters  they  purported  to  show,  they  were  inadmissible  as  evidence 
on  any  issue  in  the  case. 

C.  E.  Walker  testified  that  he  was  president  of  Walker-Brewster  Groc- 
ery Company,  and  resided  at  Kansas  City.  That  the  potatoes  were  in 
the  cars  on  appellant^s  railroad  tracks  in  Kansas  City  until  Monday,  the 
18th  of  June,  when  they  examined  them  and  found  them  in  an  inferior 
condition  and  beginning  to  rot ;  that  they  refused  to  accept  them  on  the 
contract;  that  plaintiff  then  delivered  them  to  his  company  to  be  han- 
dled on  a  consignment  basis  and  the  railroad  company  was  so  instructed. 
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That  they  were  exposed  to  the  sun  and  weather  for  foar  days  standing 
in  defendant's  yards.  That  the  potatoes  were  damaged  33  cents  per 
bushel  on  account  of  rot  and  unfitness  for  market.  That  after  the  pota- 
toes were  turned  over  to  them  to  be  handled  on  consignment,  they 
disposed  of  them  on  consignment  for  account  of  plaintiflE  and  rendered 
an  aceount  of  sales  on  this  basis,  charging  him  regular  commission. 
There  were  two  certificates,'  one  showing  a  sale  of  303  sacks  of  potatoes 
sold  on  account  of  F.  N.  Hopkins,  Alba,  Texas,  for  $326,  showing  the 
charges  of  Walker-Brewster  Grocery  Company  to  be  $32.65,  and  freight 
$126.40,  leaving  net  proceeds  $167.56.  The  other  showed  a  sale  of 
304  sacks  of  potatoes  for  $313,  and  charges  of  Walker-Brewster  Gro- 
cery Company  $31.50,  and  freight  $118.80,  net  proceeds  $162.90.  Plain- 
tiff testified  that  he  received  from  Walker-Brewster  Grocery  Company 
$330.45  for  the  potatoes.  WalkeryBrewster  Grocery  Company,  at  the 
time  they  paid  the  plaintiff,  also  enclosed  him  an  account  of  sales,  being 
the  original  account  of  sales  of  which  the  certificates  read  in  evidence 
were  copies.  The  plaintiff  in  his  pleading  alleged  that  he  turned  the 
original  account  of  sales  over  to  the  railroad  and  notified  the  defend- 
ant to  produce  the  same  on  trial,  or  secondary  evidence  of  the  contents 
of  the  same  would  be  introduced  by  plaintiff.  No  objection  was  made 
to  the  certificates  on  the  ground  that  they  were  not  the  originals.  The 
objection  to  their  introduction  was  that  they  w,ere  not  verified  by  any 
one  as  being  true  and  correct.  The  certificates  purported  on  their  face 
to  be  accounts  of  sale  of  potatofes  sold  by  Walker-Brewster  Grocery 
Company  for  the  account  of  F.  N.  Hopkins,  of  Alba,  Texas.  The  num- 
ber of  sacks  correspond  with  the  number  of  sacks  specified  in  the  bills 
of  lading.  They  show  that  the  potatoes  sold  for  an  aggregate  sum  of 
$634;  that  the  grocery  company  charged  for  its  services  $63.96,  which 
the  testimony  shows  was  the  usual  charge.  The  freight  was  $341.45, 
leaving  the  net  proceeds  $330.46.  The  evidence  was  that  the  market 
value  of  potatoes  in  Kansas  City  on  Monday,  June  18th,  was  60  cents 
per  bushel.  It  further  shows  that  these  potatoes  had  diminished  33 
cents  per  bushel  by  exposure  to  the  sun  and  weather  while  on  the  rail- 
road tracks  in  Kansas  City.  There  was  no  error  in  admitting  the  cer- 
tificates in  evidence.  The  evidence  was  sufficient  to  support  the  judg- 
ment and  the  same  is  affirmed. 

Affirmedm 


E.  Jabvis  v.  J.  V.  Matson  bt  al. 

Decided  October  31«  1908. 

1. — Contract — Joint  Liability — Contribution — ^Evidence. 

Plaintiff  and  defendants  were  members  of  a  committee  bound  by  contract 
to  secure  a  right-of-way  for  a  railroad;  it  waa  expected  to  raise  the  necessary 
money  by  general  contribution;  pending  the  collection  of  contributions  it  be- 
came necessary  from  time  to  time  to  borrow  money  to  pay  for  the  right-of- 
way,  and  plaintiff  advanced  the  money  for  this  purpose,  taking  the  notes  of 
such  members  only  as  were  accessible  as  evidence  of  the  advancement;  upon 
a  final  settlement  it  was  found  that  the  donations  and  contributions  received 
by  the  committee  were  not  sufficient  to  repay  to  plaintiff  the  money  advanced 
by  him.  In  a  suit  by  the  plaintiff  against  the  other  members  of  the  committee 
for  contribution,  the  plaintiff  should  have  been  permitted  to  testify  that  the 
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money  was  advanced  to  discharge  the  joint  obligation  of  the  entire  committee, 
and  that  in  taking  the  notes  it  was  not  intended  to  hold  responsible  only  those 
members  of  the  committee  who  signed  them.  The  notes  were  not  necessarily 
conclusive  evidence  of  the  character  of  the  transaction. 

9.^€ontri1)ution — Limitation. 

In  suits  for  contribution  the  right  of  action  is  upon  the  implied  promise 
for  reimbursement,  and  the  statute  of  limitation  commences  to  run  against 
such  action  from  the  date  of  each  payment  by  the  plaintiff,  but  when,  by  agree- 
ment between  the  parties,  the  contribution  is  not  to  be  paid  until  a  certain 
date,  limitation  will  not  commence  to  run  until  such  date.  Evidence  considered 
and  held  to  raise  this  issue. 

8.— 4Statiite  of  limitation — ^Application  of  Payments — ^Equitable  Enle. 

Where,  of  two  debts,  one  would  be  barred  by  limitation  at  the  time  suit 
was  filed  and  the  other  would  not,  unapplied  previous  payments  should  be  ap- 
plied to  the  debt  which  was  barred  by  limitation.    Rule  applied. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

E.  W.  Bounds  and  Vaughan  &  Hart,  for  appellant.— Where  the  lia- 
bility of  a  litigant  depends  on  the  intention  of  the  parties  it  is  permis- 
sible to  introduce  evidence  as  to  motive  and  intention  of  the  party  to  the 
acts  and  transactions  under  investigation,  specially  so  when  the  plead- 
ings present  such  an  issue.  Eoberts  v.  Short,  1  Texas,  383;  Epperson 
V.  Young,  8  Texas,  138;  Smith  v.  Falwell,  21  Texas,  467;  Eeece  v. 
Eenfro,  68  Texas,  196;  Gardom  v.  Woodward,  44  Kan.,  758;  Stearns 
V.  Gosselin,  58  Vt.,  38;  Jefferds  v.  Alvard,  161  Mass.,  95;  Wilson  v. 
Clark  (Ind.),  27  N.  E»,  310. 

Morrow  &  Smithdeal,  for  appellees. 

TALBOT,  Associate  Justice. — ^This  is  the  second  appeal  in  this 
case;  see  94  S.  W.,  1079.  The  suit  was  filed  on  the  22d  day  of  August, 
1905,  by  appellant  against  J.  V.  Matson,  J.  M.  Carroll,  Lee  Frisby, 
T.  C.  Morgan,  ,W.  B.  Bounds,  Myrtle  H.  Davis,  W.  A.  Plitnam,  J.  M. 
Peden,  J.  B.  Jones,  Jr.,  M.  P.  Harwood  and  J.  E.  Clonch.  It  is  al- 
leged, in  substance,  that  the  plaintiff  and  the  defendants,  on  the  21st 
day  of  October,  1902,  executed  a  written  contract  or  bond  payable  to 
one  B.  H.  Baker,  in  which  said  parties  obligated  and  bound  themselves 
to  procure  for  the  Trinity  &  Brazos  Valley  Bailway  Company  the  right 
of  way  for  a  certain  distance  in  Hill  County,  Texas,  and  as  rapidly  as 
the  same  was  required,  for  the  construction  of  said  road ;  that  plaintiff 
and  defendants  were  constituted  a  right-of-way  committee  to  procure 
said  right  of  way,  and  that  it  was  contemplated  that  the  necessary  funds 
with  which  to  secure  said  right  of  way  would  be  raised  by  subscriptions 
and  donations  from  the  citizens  of  said  Hill  County ;  that  said  commit- 
tee^ was  unable  to  collect  sufficient  money  by  contributions  and  sub- 
scriptions to  purchase  the  ri^ht  of  way  as  rapidly  as  was  required  for 
the  construction  of  said  road,  and  it  became  necessary,  in  order  to  per- 
form their  obligations  to  B.  H.  Baker,  as  the  representative  of  said 
railway  company,  to  secure  an  advancement  or  loan  of  money;  that  the 
pecessary  loan  or  advancement,  which  amounted  to  $4,000,  was  ob- 
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tained  from  plaintifF  in  two  separate  amounts,  namely,  $2,500  on  the 
17th  day  of  July,  1903,  and  $1,500  on  the  26th  day  of  August,  1903; 
that  it  was  the  custom  of  said  committee  to  execute  notes  through  such 
members  of  the  committee  as  were  accessible  to  sign  them,  for  money 
advanced  to  it  for  the  purposes  stated,  and  that  sundry  such  notes  were 
so  executed.  Plaintiff  further  alleged  that  about  August  17,  1905,  all 
of  the  money  that  could  be  collected  by  contributions  and  other  sources 
had  been  received ;  that  on  said  date  a  complete  statement  of  the  account 
on  the  part  of  said  committee,  with  paid  funds  so  received  and  paid  out 
by  it,  was  made,  and  it  was  ascertained  that  plaintiff  had  been  repaid 
of  said  $4,000  the  sum  of  $1,375.45,  leaving  due  him  by  said  signers  of 
said  contract  and  bond  referred  to  the  sum  of  $2,629.55;  that  by  the 
terms  of  said  contract  and  bond  the  defendants  became  and  are  jointly 
and  severally  bound  to  plaintiff  to  make  contributions  to  him  for  their 
several  proportional  parts  of  said  sum  of  $2,629.55,  except  defendant 
Putnam,  who,  by  limitation  of  his  liability  in  said  bond  and  contract,  is 
only  liable  for  the  sum  of  one  hundred  dollars,  for  all  of  which  plaintiff 
sues. 

The  defendants,  Matson,  Carroll,  Morgan  and  Clonch  answered, 
pleading  to  the  jurisdiction  of  the  court,  the  statute  of  limitations  of  two 
years,  a  general  denial,  and  in  substance  that  the  $4,000  claimed  by  the 
plaintiff  to  have  been  advanced  by  him  for  the  use  of  said  right-of-way 
committee,  was  not  so  advanced,  but  was  a  loan  made  by  him  at  the  re- 
quest of  the  defendant  Bounds  and  others,  and  was  made  upon  the  faith 
of  said  Bounds  and  'others  to  refund  the  same  with  interest  at  the  rate 
of  ten  percent  per  annum.  The  other  defendants  did  not  answer,  but 
made  default. 

A  jury  was  empaneled,  and  the  court,  after  hearing  the  evidence,  in- 
structed a  verdict  in  favor  of  all  of  the  defendants  except  Bounds  and 
Putnam.  As  to  these  two  defendants,  the  court  instructed  a  verdict  in 
favor  of  the  plaintiff  against  Bounds  for  $252,  and  Putnam  for  $100. 
One  of  the  parties  who  signed  the  contract  and  bond  made  the  basis  of 
the  suit,  died  insolvent,  and  his  legal  representatives  were  not  sued. 
There  was  testimony  tending  to  show  that  the  defendants  Mrs.  Davis, 
Prisby,  Peden  and  Jones  paid  part  of  the  amount  claimed  pending  the 
suit,  and  we  presume  the  verdict  was  directed  in  their  favor,  although 
they  had  not  answered,  upon  the  theory  that  plaintiff  had  not  sued  on 
the  notes,  and  that  they  had  paid  their  respective  proportional  parts  of 
the  said  $2,629.55.  It  does  not  expressly  appear  upon  what  ground  the 
verdict  was  instructed  in  favor  of  the  defendants  Matson,  Carroll,  Mor- 
gan and  Clonch,  but  we  presume  the  trial  court  was  of  the  opinion  that 
the  $4,000,  claimed  to  have  been  advanced  by  the  plaintiff  to  the  com- 
mittee, was  money  loaned  to  those  parties  who  signed  the  notes  taken 
at  the  time  the  money  was  paid  over,  and  that  said  last-named  defend- 
ants were  not  liable  for  the  repayment  of  any  part  thereof,  and  further, 
as  to  Clonch,  that  he  was  not  liable,  because  he  was  neither  a  party  to 
the  contract  and  bond  nor  to  the  notes  taken  for  the  said  $4,000. 

Appellant's  assignments  of  error,  from-  the  first  to  the  fourth  in- 
clusive, complain  of  the  trial  court's  action  in  excluding  certain  testi- 
mony offered  by  him.  The  bills  of  exception  presented  in  support  of 
these  several  assignments  show  that,  by  proper  questions  propounded  b^ 
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appellants  counsel,  they  sought  to  show  by  appellant  that  (1)  his  pur- 
pose in  taking  the  two  notes  was  to  hold  same  as  evidence  of  the  trans- 
action and  as  collateral  security  for  the  payment  of  the  money  by  the 
signers  of  the  bond  and  contract  for  right  of  way;  (2)  that  it  was  not 
the  intention  or  purpose  of  appellant,  in  taking  said  notes,  to  look  to  the 
parties  who  signed  them  for  repayment  of  the  money  until  he  had  failed 
to  be  reimbursed  by  the  signers  of  the  right-of-way  bond  and  contract ; 
(3)  that  the  money  received  by  the  appellant  as  payment  on  the  $4,000 
was  derived  from  contributions  made  by  citizens  to  pay  for  the  right  of 
way,  and  from  money  paid  by  some  of  the  parties  who  had  signed  the 
notes^  after  it  was  found  that  a  sufficient  amount  could  not  be  collected 
from  the  contributions  with  which  to  pay  the  entire  amount  of  $4,000 
that  he  let  the  committee  have;  (4)  that  the  $4,000  evidenced  by  the 
said  two  notes  was  not  loaned  by  appellant  to  the  parties  signing  said 
notes  for  the  purpose  of  discharging  their  joint  obligations  as  members 
of  the  right-of-way  committee,  but  was  advanced  and  paid  to  discharge 
the  joint  obligations  of  the  whole  committee.  The  objections  urged 
to  the  admissibility  of  the  testimony  were,  that  it  was  immaterial,  and 
that  the  notes  speak  for  themselves. 

We  are  of  the  opinion  that  all  of  this  testimony  was  pertinent  to  the 
issues  made  by  the  pleadings,  was  admissible,  and  that  the  court  com- 
mitted reversible  error  in  excluding  it.  If  the  $4,000  was  advanced  by 
appellant  to  discharge  the  joint  obligation  of  the  members  of  the  right- 
of-way  committee,  assumed  by  them  in  the  execution  of  the  contract  to 
Baker,  and  he  took  notes  of  only  a  part  of  the  committee  therefor,  as 
alleged^  the  money  so  advanced  having  been  in  fact  used,  as  seems  to 
appear  from  the  undisputed  evidence,  to  discharge  such  obligations, 
parol  evidence  was  admissible  to  show  the  real  character  of  the  transac- 
tion resulting  in  the  taking  of  said  notes.  In  a  supplemental  petition 
the  appellant  alleged  that  it  became  necessary  in  the  progress  of  the 
undertaking  to  secure  the  right  of  way  to  use  a  considerable  amount  of 
cash,  more  than  was  available  from  the  sources  open  to  them,  and  that 
the  committee  saw  fit  to  and  did  borrow  the  money  needed  in  such  busi- 
ness and  transaction  from  the  appellant  Jarvis,  from  time  to  time,  as  it 
was  needed,  and  that  it  was  the  custom  of  the  committee  to  reimburse 
appellant  from  donations,  assessments  and  contributions  when  they  had 
snfficient  money  on  hand.  As  argued  by  counsel,  appellant  being  one  of 
the  parties  with  appellees  to  the  right-of-way  contract  executed  to 
Baker,  and  there  being  evidence  properly  admitted  tending  to  show 
that  the  $4,000  in  question  was  advanced  by  him  to  the  right-of-way 
committee  for  the  purpose  of  performing  the  obligations  resting  upon 
them  all,  it  was  proper  to  show  the  purpose  and  intention  of  taking  the 
notes;  that  is,  whether  it  was  appellants  intention  and  purpose  to  look 
to  the  parties  signing  the  notes  for  repayment  of  the  money  advanced  in 
the  first  instance,  and  whether  said  notes  were  accommodation  papers 
for  the  benefit  of  the  entire  committee,  or  a  loan  made  by  appellant  on 
the  individual  credit  alone  of  the  makers  of  said  notes.  The  fact  that 
the  terms  of  the  notes  were  clear  and  unambiguous  would  not  alter  the 
rule,  and  the  appellees  objecting  to  the  introduction  of  the  evidence  ex- 
cluded not  being  parties  to  the  notes,  no  question  of  varying  the  terms 
of  a  written  contract  by  parol  evidence  was  involved.    If  appellant  fur- 
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nished  the  $4,000  to  the  right-of-way  committee  under  the  established 
custom  and  business  policy  adopted  by  the  committee,  to  be  used  in 
carrying  out  the  contract  entered  into  with  Baker,  then  the  mere  taking 
of  the  notes  of  some  of  the  members  of  that  committee  would  not  re- 
lease the  appellees,  who  would  otherwise  be  liable  for  their  respective 
pro  rata  parts  thereof  from  such  liability. 

But  it  is  contended  by  the  appellees  that  appellant's  cause  of  action, 
if  any  he  ever  had  against  them,  was  barred  by  the  statute  of  limitations 
of  two  years.  Conceding,  as  is  the  well-settled  general  rule,  that  in  suits 
for  contribution  the  right  of  action  is  upon  the  implied  promise  for  re- 
imbursement, and  that  the  statute  of  limitations  commences  to  run 
against  such  action  from  the  date  of  each  payment  made  by  the  plain- 
tiff (Faires  v.  Cockerell,  88  Texas,  428),  yet  clearly  in  this  case  appel- 
lant's right  to  recover,  if  otherwise  entitled  to  do  so,  the  excess  of  his 
share  of  the  $1,500,  was  not  barred.  The  record  shows  that  the  original 
petition  was  £led  August  22,  1905,  and  this  sum  was  paid  and  advanced 
by  appellant  on  the  26th  day  of  August,  1903,  hence  two  years  had  not 
elapsed  from  the  date  of  such  advancement  up  to  the  time  of  the  insti- 
tution of  suit. 

We  are  also  inclined  to  the  opinion  that  his  right  to  recover  the  pro- 
portional parts  claimed  to  be  due  of  the  $2,500,  although  the  suit  was 
filed  a  little  more  than  two  years  after  the  payment  of  said  sum,  was  not 
barred.  The  note  evidencing  the  amount  of  this  advancement  was  pay- 
able November  1,  1903,  and  there  is  evidence  going  to  show  that  it  was 
the  custom  of  the  right-of-way  committee,  of  which  appellees  were  mem- 
bers, to  secure  the  loan  or  advancement  of  money,  when  necessary,  to 
enable  them  to  fulfill  their  agreement  with  Baker  as  the  representative 
of  the  railway  company,  and  execute  notes  therefor  payable  in  the  fu- 
ture, and  that  it  was  contemplated  and  expected  that  such  sums  were  to 
be  repaid  to  the  lender  out  of  collections  made  from  time  to  time  there- 
after from  subscriptions  and  contributions.  Such  being  the  practice, 
custom  and  policy  of  the  committee,'  we  think  that  said  note,  notwith- 
standing appellees  were  not  liable  upon  it,  was  legitimate  evidence  to  be 
considered  in  determining  whether  or  not  the  general  rule  above  stated — 
that  limitation  begins  to  run  from  the  date  of  payment — ^was  varied 
by  the  understanding  of  the  parties,  and  was,  together  with  the  other 
facts  shown,  sufficient  to  justify  the  conclusion  that,  by  mutual  agree- 
ment, no  demand  for  contribution  of  the  sum  evidenced  by  said  note 
should  be  made  by  the  appellant  until  the  date  of  the  maturity  thereof ; 
and  this  suit  having  been  instituted  before  the  expiration  of  two  years 
from  that  date,  appellant's  right  of  action  was  not  barred.  If  the 
money  advanced  by  appellant  was  not  to  be  repaid  until  some  definite 
time  in  the  future,  then  no  cause  of  action  accrued  to  him  for  con- 
tribution until  such  time,  and  suit  could  not  sooner  be  brought  therefor. 
If,  however,  it  should  be  established  upon  another  trial  that  no  such 
agreement  to  repay  the  money  in  the  future  existed,  then  the  general 
rule  announced  would  obtain,  and  appellant  would  not  be  entitled  to  re- 
cover any  part  of  said  $2,500;  but  in  this  event  we  think  it  proper  to 
say,  for  the  guidance  of  the  trial  court,  that  the  $1,375.45 — the  amount 
shown  to  have  been  repaid  appellant,  should  be  credited  on  said  sum  of 
$2,500. 
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These  views  render  it  unnecessary  to  discuss  other  assignments. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded 
for  a  new  trial  as  to  all  of  the  defendants  to  the  suit  in  accordance  with 
this  opinion. 

Reversed  and  remanded. 


N.  D.  Dyous  v.  Traders'  Bank  &  Trust  Company. 

Decided  October  31,  1008. 

L-— Bank — ^Power  of  Oaihier. 

The  charter  of  a  banking  corporation  organized  under  the  laws  of  this 
State  provided  that  the  property  or  business  of  the  corporation  should  be 
controlled  and  managed  by  the  directors;  the  by-laws  of  the  corporation  de- 
fined the  duties  and  powers  of  the  cashier  without  giving  him  power  to  make 
or  change  contracts  for  the  bank;  the  casliier,  witliout  authority  from  the 
board  of  directors,  undertook  to  change  a  lease  contract  executed  by  the  bank. 
Held,  that  the  action  of  the  cashier  was  not  binding  on  the  bank. 

1— Contraot  of  Lease — XJm  of  Premises — ^Injunction. 

A  contract  of  lease  restricted  the  use  of  the  building  to  a  billiard  and 
pool  hall;  it  also  stipulated  that  no  alterations  should  be  made  in  the  build- 
ing without  the  written  consent  of  the  lessor,  and  that  it  should  not  be  used 
for  any  purpose  deemed  hazardous  on  account  of  fire;  without  the  consent  of  the 
*  kssor  the  lessee  began  to  make  certain  alteration  in  the  building  for  the  pur- 
pose of  converting  it  into  a  moving  picture  hall.  Held,  that  an  injunction 
would  lie  at  the  suit  of  the  lessor  to  restrain  the  lessee  from  the  contemplated 
use  of  the  premises,  and  the  fact  that  no  particular  damage  would  result  to 
the  building  was  immaterial. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  J.  C.  Roberts. 

Albert  W.  Webb,  for  appellant. — An  injunction  will  not  lie  to  re- 
strain a  breach  of  a  mere  covenant  in  a  contract  of  lease.  Action  for 
damages  is  the  proper  remedy.  Johnson  v.  Gurley,  52  Texas,  222; 
Taylor,  Landlord  and  Tenant,  sees.  290  and  291. 

Injunction  will  not  be  granted  unless  it  appears  that  injury  will 
otherwise  result  to  the  applicant.  Moses  v.  Loomis,  47  Am.  St.  Bep., 
194 ;  Chisholm  v.  Adams,  71  Texas,  681. 

Injunction  ought  not  to  be  granted  where  no  real  injury  is  appre- 
hended. Cameron  v.  White,  3  Texas,  152;  Watrous  v.  Bodgers,  16 
Texas,  412;  Gaskins  v.  Peebles,  44  Texas,  390. 

Equity  will  not  interfere  when  a  plain,  adequate  and  complete  rem- 
edy can  be  had  at  law.  If  the  covenants  of  the  lease  were  breached  by 
defendant,  as  alleged,  then  plaintiff  had  a  plain,  adequate  and  complete 
remedy  at  law,  (1)  by  an  action  for  damages  for  breach  of  contract, 
(2)  by  a  suit  for  cancellation,  (3)  by  declaring  lease  forfeited  and  re- 
entering and  taking  possession,  (4)  by  action  of  forcible  entry  and  de- 
tainer, (5)  trespass  to  try  title  and  sequestration.  An  action  for  in- 
junction will  not  lie  under  such  circumstances.  Chisholm  v.  Adams,  71 
Texas,  681 ;  Duck  v.  Peeler,  74  Texas,  271 ;  Bateson  v.  Choate,  85  Texas, 
245. 
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J.  J.  Eckford,  for  appellee. 

BAINEY,  Chiep  Justice. — Thia  ia  an  appeal  from  an  order  grant- 
ing a  temporary  injunction  restraining  the  appellant  from  inBtalling  a 
moving  picture  show  in  a  building  that  had  been  leased  from  appellee 
by  appellant. 

Plaintiff's  petition  alleged  in  substance  that  the  property  in  contro- 
versy had  been  on  July  11^  1908^  leased  to  defendant  for  use  as  a  billiard 
and  pool  hall,  and  not  otherwise;  that  a  moving  picture  show  ivould  be  a 
use  not  permitted  by  the  lease,  and  it  would  be  a  nuisance  generally; 
that  it  would  increase  the  fire  hazard,  contrary  to  the  terms  of  the  lease, 
and  that  alterations  were  being  made  in  the  building,  contrary  to  the 
terms  of  the  lease. 

Defendant  answered  by  general  and  special  exceptions,  general  de- 
nial and  specially,  an  express  agreement  and  permission  for  the  use  of 
the  building  as  a  moving  picture  show,  etc. 

Upon  the  hearing  of  the  application  for  the  temporary  writ,  after  no- 
tice to  defendant,  the  court  granted  the  writ  and  the  cause  is  here  for 
review. 

The  written  lease  under  which  Dycus  held  the  building  provided  that 
the  premises  were  to  be  '^occupied  as  a  pool  and  billiard  room,  and  not 
otherwise;''  that  "no  improvements  or  alterations  shall  be  made  in  or  to 
the  hereby  demised  premises  without  the  consent  of  the  lessor  in  writ- 
ing." *^That  the  lessee  shall  not  assign  this  agreement  or  underlet  the 
premises,  or  any  part  thereof,  except  as  may  be  mentioned  above,  or 
make  any  alterations  in  the  building  or  premises,  except  as  may  be 
mentioned  above,  without  the  consent  of  the  lessor  in  writing,  or  occupy, 
or  permit,  or  suffer  the  same  to  be  occupied  for  any  business  or  purpose 
deemed  extra  hazardous  on  account  of  fire."  The  lease  was  signed: 
"Traders  Bank  &  Trust  Company,  by  J.  Dabney  Day,  Cashier,  and  N. 
D.  Dycus,  Lessee." 

It  was  shown  that  Dycus  was  preparing  to  use  the  building  to  run  a 
moving  picture  show,  and  the  use  of  said  building  for  such  a  purpose 
would  make  it  extra  hazardous  on  account  of  fire. 

The  appellant  claims  that  about  noon,  September  30,  1908,  he  had 
a  verbal  agreement  and  understanding  with  Day,  cashier,  by  which  Day 
consented  to  his  using  said  building  for  operating  a  moving  picture 
show  therein.  Day  practically  admits  this,  but  that  about  6 :30  o'clock 
of  the  same  day  he  informed  Dycus  that  such  use  of  the  building  would 
not  be  permitted.  In  the  meantime  Dycus  had  been  to  some  trouble 
and  expense  in  preparing  the  building  for  use  in  operating  the  moving 
picture  show. 

Is  the  bank  bound  by  this  action  of  Day,  its  cashier?  We  think  not. 
The  appellant  is  a  banking  corporation  under  the  laws  of  this  State,  and 
its  charter  provides  that  "the  property  or  business  of  the  corporation 
shall  be  controlled  and  managed  by  the  directors,"  etc.  This  is  also  in 
effect  the  provision  of  the  statutes,  article  661  Bevised  Statutes.  The 
by-laws  of  the  appellee,  in  defining  the  powers  and  authority  of  the 
cashier,  read :  "The  duties  of  the  cashier  shall  be  to  loan  and  invest 
the  funds  of  said  corporation  under  the  supervision  of  the  board  of  di- 
rectors, to  keep  a  record  of  all  stock  subscribed  and  transferred,  and 
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mintttes  of  all  meetings  of  the  stockholders  and  directors^  supervise  the 
keeping  of  all  records  and  all  business  transacted  by  the  corporation,  to 
present  at  the  annual  and  other  meetings  of  the  stockholders  or  directors 
all  reports  required  by  law  or  the  board  of  directors,  to  perform  the 
duties  usually  required  of  secretaries  and  cashiers  of  corporations  and 
the  duties  required  by  the  laws  of  the  State  of  Texas,  and  to  perform 
Buch  other  duties  as  the  board  of  directors  may  impose/^  From  this  it 
seems  the  cashier  had  no  power  or  authority  to  change  or  alter  the  pro- 
vision of  the  lease  contract  without  the  consent  or  permission  of  the 
board  of  directors  of  the  appellee.  There  is  no  proof  that  the  board  of 
directors  ever  authorized  such  action  on  the  part  of  Day  or  in  any  way 
sanctioned  it.  We  therefore  conclude  that  the  verbal  agreement  chang- 
ing the  provisions  of  the  written  lease  contract  was  unauthorized,  and 
leaves  the  original  contract  in  full  force.  Kolp  v.  Specht,  11  Texas  Civ. 
App.,  685 ;  Temple  v.  Dodge,  88  Texas,  69 ;  Fitzhugh  v.  -Franco-Texaa 
Land  Co.,  81  Texas,  311. 

Then  the  question  for  consideration  is,  whether  or  not  the  appellee  is 
entitled  to  the  writ  of  injunction  to  restrain  Dycus  from  using  the 
building  for  any  purpose  other  than  a  "billiard  and  pool  hall,*^  or  for  a 
business  deemed  "extra  hazardous  on  account  of  fire." 

It  is  contended  that  appellee  had  an  adequate  remedy  by  suit  for 
damages,  and  therefore  was  not  entitled  to  an  injunction.  Our  statutes 
provide  that  an  injunction  may  issue  "where  it  shall  appear  that  the 
party  applying  for  such  a  writ  is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  requires  the  restraint  of  some  act  preju- 
dicial to  the  applicant." 

In  Sumner  v.  Crawford,  91  Texas,  129,  Justice  Denman,  speaking  for 
the  court,  quotas  this  language :  "It  is  not  enough  that  there  is  a  rem- 
edy at  law ;  it  must  be  plain  and  adequate,  or,  in  other  words,  as  prac- 
tical and  efficient  to  the  end  of  justice  and  its  prompt  administration  as 
the  remedy  in  equity,"  citing  Watson  v.  Sutherland,  5  Wall.,  74 ;  North 
V.  Peters,  138  TJ.  S.,  271.  He  also  said :  "In  courts  administering  both 
law  and  equity,  like  ours,  the  rule  denying  injunctions  when  there  is  a 
remedy  at  law  should  not  be  applied  as  rigidly  as  at  common  law,  where 
the  issuance  of  the  writ  in  equity  was  to  a  certain  extent  an  invasion  of 
the  jurisdiction  of  another  tribunal." 

The  contract  of  lease  in  this  case  restricts  the  use  of  the  building  to  a 
"billiard  and  pool  hall,"  and  an  injunction  will  lie  restraining  the  use 
to  any  other  purpose,  although  it  may  appear  that  no  particular  dam- 
age would  result  from  such  other  use.  22  Cyc,  p.  859-862 ;  Gulf,  C.  & 
S.  F.  By.  Co.  V.  Puckett,  82  S.  W.,  662. 

Affirmed. 


W.  H.  GiLMARTIN  ET  AL.  V.  SaM  EiLGOBB. 
Decided  October  31,  1908. 

Iw— llatter  and  Servant — ^Atanmed  Blak — ^Knowledge  of  Banger. 

Where  an  employe  undertakes  a  work  with  full  knowledge  of  the  defect 
of  which  he  complains  and  with  full  knowledge  of  the  danger  involved  and 
with  time  for  deliberation,  he  is  held  to  have  assumed  the  risk  of  a  resulting 

Vol.  UI.  Civil— 12. 
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injury,  notwithstanding  the  work  may  have  been  performed  over  his  protest 
and  by  the  express  command  of  the  master. 

2. — Same. 

In  an  action  for  damages  for  personal  injuries  caused  by  the  falling  of  a 
scaffold,  evidence  considered,  and  held  to  show  that  plaintiff,  the  servant,  vol- 
untarily assumed  the  risk  of  the  injury  he  received. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

Laasiter  &  Harrison,  for  appellants. — The  evidence  of  the  appellee 
himself  showed  that  he  knew  and  understood  the  risk  of  this  scaffold 
falling,  and  assumed  it^  and  he  is  not  entitled  to  recover  a  verdict  here- 
in. International  &  G.  N.  Ry.  Co.  v.  Figures,  40  Texas  Civ.  App.,  255; 
Texas  &  P.  Ry.  Co.  v.  Hemphill,  86  S.  W.,  352 ;  Ft.  Worth  &  R.  G.  Ry. 
Co.  V.  Robinson,  84  S.  W.,  410;  Houston  I.  &  B.  Co.  v.  Pisch,  77  S.  W., 
1047:  Ft.  Worth  Ironworks  v.  Stokes,  33  Texas  Civ.  App.,  218;  Hous- 
ton, E.  &  W.  T.  Ry.  Co.  v.  De  Walt,  70  S.  W.,  537;  Texas  S.  V.  &  N.  W. 
Ry.  Co.  V.  Peden,  32  Texas  Civ.  App.,  315;  Ladonia  C.  0.  Co.  v.  Shaw, 
27  Texas  Civ.  App.,  65. 

Jos.  C.  Scott,  for  appellee. — Appellee  had  a  right  to  rely  upon  his 
master's  assurance  of  safety  of  the  scaffold.  20  Am.  &  Eng.  Ency.  Law 
(2d  ed.),  pp.  73,  91,  93,  147. 

CONNER,  Chief  Justice. — ^This  appeal  is  from  a  judgment  in  ap- 
pellee's favor  for  the  sum  of  two  hundred  and  fifty  dollars  as  damages 
for  personal  injuries  received  while  in  the  employ  of  Appellants.  The 
evidence  shows  that  appellee  at  the  time  of  his  injuries  was  working 
upon  a  scaffold  erected  by  himself  and  another  by  the  command  of 
W.  H.  Gilmartin,  one  of  the  appellants,  for  the  purpose  of  removing 
material  from  the  walls  of  a  building  that  appellants,  as  contractors,  had 
undertaken  to  remove.  Appellee  charged  that  the  scaffold  was  insuffi- 
cient for  the  labor  required  of  him,  and  that  appellants  were  guilty  of 
negligence  in  failing  to  provide  him  with  a  safe  place  to  work. 

Appellants  pleaded  that  appellee  was  an  experienced  laborer  in  the 
character  of  work  he  was  doing,  and  an  experienced  and  competent 
scaffold  builder,  and  fully  understood  whatever  insufficiency  there  was, 
if  any,  in  the  scaffold,  and  knew  and  fully  understood  the  danger  in- 
volved in  its  use,  and  therefore  assumed  the  risk  of  the  injuries  of 
which  he  complained. 

The  vital  question  presented  to  us  is  the  sufficiency  of  the  evidence  to 
sustain  the  judgment.  We  quote  the  following  extracts  from  appellee's 
testimony : 

*^My  name  is  Sam  Kilgore ;  am  thirty-nine  years  of  age — forty  years 
old  the  17th  of  next  July.  I  got  hurt  last  spring.  Am  about  six  feet 
tall.  Before  I  got  hurt  I  weighed  220.  At  the  time  I  got  hurt  I  was 
working  for  Gilmartin  and  Tierney — ^W.  H.  and  Dan.  Last  spring, 
about  the  20th  or  22d  of  May,  on  the  evening  of  the  22d,  he  (Gilmar- 
tin) ordered  me  to  build  a  scaffold  to  take  down  some  brick  down  here 
at  the  old  drugstore  that  got  burned  out ;     ...     he  says,  'you  are  an 
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experienced  scaffold  builder,  I  will  get  you  to  build  it;'  ...  I 
says,  *I  will  have  to  have  somebody  to  help  me  f  he  says,  'Get  two  men 
to  help  you,'  and  I  got  two  men  to  help  me  and  started  to  build  the 
scaffold;  I  says,  'What  you  going  to  build  the  scaffold  for?'  He  says, 
'Just  to  take  down  that  brick  back  there — ^just  a  light  scaffold — ^just 
build  a  light  scaffold — ^just  a  couple  of  men  on  it;'  I  says^  *A11  right.' 
I  taken  a  two-by-twelve  and  nailed  that  to  the  upright  or  girder  that 
runs  through  the  building,  and  then  put  up  uprights  two  by  twelve  on 
the  other  end  against  the  brick  wall,  and  made  it  substantial  on  the 
girder  below  that  was  in  the  basement;  that  was  on  the  inside,  and  I 
was  nailing  the  centers  and  had  the  boys  holding  it,  and  he  says  *Two  or 
three  spikes  in  each  one  will  do;  don't  be  there  all  day;'  I  says,  ^All 
right;  I  will  get  it  up  as  quick  as  I  can' — Gilmartin  said  that;  that  was 
his  orders,  standing  right  there  until  I  got  the  scaffold  done ;  he  says, 
'It  is  only  just  for  to  take  down  those  brick  of  that  wall,  to  keep  them 
from  falling  on  anybody,  down  to  that  big  iron  lintel ;'  I  says,  'All  right ;' 
I  can't  always  dictate  with  a  man  about  a  scaffold  because  I  never  had 
a  scaffold  fall  in  my  life,  and  I  have  worked  all  over  the  country  on 
scaffolds ;  he  says,  'Just  to  take  that  brick  down ;'  and  I  went  ahead  and 
built  it  like  he  instructed  me;  we  taken  the  brick  down;  I  got  on  the 
scaffold  and  helped  them  take  down  and  laid  them  on  the  joists ;  as  soon 
as  we  got  the  brick  down — ^we  got  them  down  quickly — he  goes  ahead 
and  says,  ^Let's  take  that  lintel ;'  I  says,  'The  scaffold  ain't  sufficient  to 
take^that  lintel  down;  that  lintel  weighs  about  twelve  or  fourteen  hun- 
dred pounds ;'  he  says,  'Well,  we  can  take  it  off  the  wall  and  lay  it  over 
here/  I  says,  'AH  right,'  and  me  and  two  more  fellows  got  there  and 
.  .  .  We  eased  it  down  to  the  studding,  and  he  turned  around  after 
we  got  that  .  .  .  .  He  says,  'I  want  that  lintel  up  here;'  from  there 
over  there  it  was  about  fourteen  feet  back  to  the  wall  and  the  landing  on 
the  main  joists  of  the  building;  he  says,  'I  want  the  lintel  here;'  he  says, 
'The  best  way  to  get  that  up  here  is  to  get  some  plank,  and  let's  lay  up 
a  string  of  plank  and  drag  it  up  here;'  'Well,'  I  says,  'Just  as  jou  say; 
I  am  here  under  your  orders ;'  but  the  lintel  is  a  big  bow  in  like  a  cradle 
— ^like  a  bellows,  (  ), — and  it  was  on  that  side,  and  we  could  not 
turn  it  over  at  the  place  where  it  was,  and  he  ordered  it  turned  over; 
well,  we  turned  it  over,  and  it  jarred  the  scaffold  pretty  well,  and  we  all 
started  to  pull  it;  we  pulled  it  up  to  the  place  where  we  was  going  to^ 
lift  it  and  land  it,  but  'No,'  I  says,  'that  is  as  far  as  we  can  go ;'  I  says, 
'What  can  we  do  now?'  He  says,  'Well,  just  take  the  rope  off;  we  can 
lift  it  up;'  I  says,  'As  soon  as  you. put  your  men  down  here — enough  men 
to  get  around  this  to  lift  it  up  over  there — ^this  scaffold  is  going  to 
break;'  I  says,  'There  is  too  many  plank  on  here,  and  it  is  not  strong 

enough;'  he  says,  '0 /  (speaking  in  his  way,  rashly)  "it  is  sufficient,' 

and  he  jumped  down  himself,  and  with  four  or  five  other  men  down  on 
there,  and  me  down  there — that  makes  seven  or  eight  men  on  the  scaf- 
fold— we  all  got  around  it,  and  he  got  around  it  himself,  and  I  toted  on 
the  load  next  to  the  landing,  and  he  says,  'Give  the  word,  and  we  will 
lift;'  I  says,  'I  am  a  little  feared  on  this  scaffold,  but,  if  we  go  we  go, 
that  is  all;  you  are  here  with  us — makes  it  safer,  and  lift  quicker;'  I 
give  the  word  and  made  a  lift  at  this  lintel  on  the  scaffold,  and  we  failed 
to  lift  it  that  time;  I  straightened  up  and  I  says,  'Boys,  you  haven't 
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done  nothing;  let's  lift  this  thing  away;  don't  be  af eared  of  the  scaffold; 
if  it  is  going  to  fall  it  will  fall;  the  man  that  is  paying  you  is  on  here;' 
everybody  got  around,  and  me  and  he  both  give  the  word  at  the  same 
time,  ^Lift/  and  we  never  did  remember  coming  up;  it  went  down;  just 
broke  a  two-by-twelve  right  half  in  two  and  went  down.  .  .  .  The 
stringer  broke  half  in  two,  right  at  the  middle.  .  .  .  The  nails  did 
not  pull  out;  it  just  snapped  right  half  in  two;  had  too  much  load  right 
at  the  place;  they  was  all  right  in  one  place,  and  lifting  in  a  bunch, 
and  the  length  of  the  plank  from  the  other  pudlock  made  ail  that  weight 
on  that,  and  that  heavy  lintel  and  seven  or  eight  men,  when  we  made 
the  spring  to  lift  we  threw  more  forcible  power — ^you  know  it  just  snap- 
ped right  half  in  two.  .  .  .  When  1  called  attention  to  Mr.  Gil- 
martin  that  I  was  afraid  the  scaffold  was  not  sufficient  for  the  heavy 
weight,  he  says,  *0,  hell;  it  was  plenty;  it  was  good  enough,'  and  just 
jumped  down  himself  to  show  it  was  good  enough;  that  he  would  risk 
himself;  that  we  ought  to  risk  ourselves  on  it;  and  got  hold  of  the  end 
of  the  thing  himself,  and  went  down  in  the  basement  himself.  Except 
for  his  orders  to  put  that  heavy  lintel  on  the  platform  I  would  not  have 
done  it.  .  .  .  The  business  I  generally  follow  is  scaffolding  and 
cement  finisher,  cement  work,  concrete,  .  .  ." 
On  cross-examination  appellee  testified  as  follows : 

^'Qilmartin  told  me  to  build  that  scaffold  because  I  was  an  experi- 
enced scaffold  builder;  he  knew  I  was,  because  1  had  just  finished  a 
building,  and  I  had  worked  for  him  off  and  on  four  or  five  years ;  1  had 
built  scaffolds  when  I  worked  for  him.  I  had  worked  for  other  con- 
tractors in  the  last  ten  years — ^for  every  contractor  in  Fort  Worth — built 
scaffolds  for  them;  used  to  build  scaffolds  for  Brice.  I  was  actually  an 
experienced  scaffold  builder;  I  knew  how  to  build  them,  and  how  strong 
to  build  them,  and  all  about  it  I  was  probably  just  as  good  a  scaffold 
builder,  if  not  better,  than  Gilmartin  himself;  1  was  better.  I  built  this 
scaffold,  and  before  I  got  on  it  to  move  that  lintel  1  told  Gilmartin  that 
I  didn't  think  it  was  safe — that  I  thought  it  was  too  weak;  I  thought  it 
would  break  with  me;  he  had  the  scaffold  built  to  take  a  few  bricks 
down;  he  did  not  have  it  to  lift  the  lintel  at  all.  When  I  went  to  re- 
move the  lintel  I  protested,  and  told  him  I  thought  it  was  too  weak — 
that  I  didn't  think  it  would  hold  the  lintel;  but  1  did  go  ahead  and  at- 
tempt to  move  it;  he  told  us  to  go  ahead,  and,  of  course,  he  was  paying 
us,  and  I  just  kept  on.  I  could  have  quit  his  work  if  I  had  wanted  to, 
but  I  knowed  it  was  not  no  use  to  quit  when  there  was  a  lot  of  men 
there  ready  to  go  to  work  right  in  my  place.  I  could  have  quit  if  I 
wanted  to."  Q.  "If  Gilmartin  had  told  you  to  jump  out  of  one  of 
those  windows,  and  you  knew  it  was  not  safe  to  jump  out,  you  would 
quit  before  you  would  jump,  wouldn't  you  ?"  A.  "Well,  that  ain't  any 
question."  Q.  "You  would  not  have  jumped  out  of  the  window  be- 
cause he  told  you  to  ?"  A.  "No,  I  guess  not ;  if  it  would  not  have  been 
so  high  I  expect  I  would.  If  it  had  been  away  up  yonder,  four  or  five 
stories,  I  would  have  quit  him  before  I  would  have  jumped.  I  knew  this 
scaffold  was  not  safe  to  move  this  lintel;  at  least,  I  did  not  think  it 


Inr  So.  ... 


We  see  no  escape  from  the  conclusion  that  appellee,  in  law  and  in 
fact,  voluntarily  assumed  the  risk  of  the  injuries  he  received.    In  cases 
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where  an  employe,  such  as  was  appellee,  undertakes  a  work  with  full 
knowledge  of  the  defect  of  which  he  complains,  and  with  full  knowledge 
of  the  danger  involved  in  its  use,  and  with  time  for  deliberation,  he  is 
held  to  have  assumed  the  risk  of  a  resulting  injury,  notwithstanding 
the  work  may  have  been  performed  over  his'  protest  and  by  the  express 
command  of  the  master.  See  Ft.  Worth  Ironworks  v.  Stokes,  76  S.  W., 
232 ;  Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Robinson,  84  S.  W.,  410. 

We  conclude  that  the  judgment  must  be  reversed  and  here  rendered 
for  appellants,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused 


Ft.  Wobth  &  Rio  Grande  Railway  Company  v.  D.  H.  Eddleman. 

Decided  October  31,  1008. 

L— Contlnnaiioe — Second  Application — ^Insnfioicncy. 

Failure  to  aver  any  one  of  the  following  facts  in  a  second  application  for 
continuance  because  of  the  absence  of  a  witness,  is  fatal  to  its  sufficiency,  viz.: 
That  the  testimony  of  the  absent  witness  is  material;  that  due  diligence  has 
been  used  to  obtain  the  testimony  of  the  witness;  residence  of  the  absent  wit- 
ness; or  that  the  continuance  is  not  sought  for  delay  but  only  that  justice 
may  be  done. 

S.— Penonal  Injury— Charge— Burden  of  Proof. 

In  a  suit  for  damages  for  personal  injuries,  general  charge  of  the  court 
considered,  and  held  sufficiently  full  to  justify  the  refusal  of  a  special  charge 
upon  the  burden  of  proof  and  the  preponderance  of  the  evidence. 

9.— Hegligenoe— Cliarge— </onclnsion  of  Law — ^Harmless  Error. 

The  trial  court  should  not  submit  to  the  jury  a  legal  conclusion  arising 
from  facts  constituting  negligence.  Charge  considered  and  held  erroneous  in 
this  respect,  but  harmless  in  view  of  the  general  tenor  of  the  charge  and  the 
failure  of  appellant  to  ask  a  special  charge. 

4b — Carrier — Shipper  loading  Can — ^Duty  of  Carrier — Negligence. 

To  one  rightfully  engaged  in  loading  a  freight  car,  the  carrier  owes  the 
duty  of  exercising  ordinary  care  to  avoid  injuring  him.  Evidence  considered, 
and  held  sufficient  to  support  a  finding  that  the  carrier  was  negligent  in  this 
res|>ect. 

5. — ^Negligence — ^Perll — Contributory  Negligence. 

When  one,  by  the  negligence  of  another,  is  put  in  a  position  of  peril  and 
acts  in  a  way  that  seems  prudent  to  him  under  the  circumstances  then  con- 
finonting  him,  he  cannot  be  charged  with  contributory  negligence. 

Appeal  from  the  District  Court  of  Hood  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

West,  Chapman  £  West,  Theodore  Mack  and  C.  H.  Yoakum,  for  ap- 
pellant. 

Jno,  J.  Hiner,  for  appellee. — ^The  application  for  a  continuance  was 
defective  and  not  in  compliance  with  the  statute  for  the  following  rea- 
sons: 

1.  Because  it  is  not  stated  therein  'Hhat  the  testimony  of  the  absent 
witness  is  material.*'    Patton  v.  Williams,  79  S.  W.,  367. 
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2.  Because  it  is  nowhere  stated  therein  that  "due  diligence  has  been 
used"  to  obtain  the  testimony  of  said  witness.  Pacific  Express  Co.  v. 
Needham,  83  S.  W.,  23 ;  Patton  v.  WiUiams,  79  S.  W.,  357. 

3.  Because  the  residence  of  the  witness  is  not  stated  in  said  appli- 
cation, and  no  statement  therein  of  any  diligence  used  to  obtain  his 
testimony.    Rev.  Stats.,  art.  1278. 

4.  Because  it  is  nowhere  stated  therein  "that  the  continuance  is  not 
sought  for  delay  only,  but  that  justice  may  be  done."  Lion  Ins.  Co.  of 
North  America  v.  Wicker,  54  S.  W.,  294 ;  Insurance  Co.  of  North  Amer- 
ica v.  Wicker,  55  S.  W.,  740. 

Plaintiff  could  not  be  chargeable  with  contributory  negligence  in  the 
handling  of  his  team  if  the  act  of  appellant  had  put  him  or  his  team  in 
a  position  of  peril  and  he  acted  in  a  way  that  seemed  prudent  to  him 
under  the  circumstances  that  then  confronted  him.  International  &  G. 
N.  Ry.  V.  Neff,  87  Texas,  303;  Missouri,  K.  &  T.  Ry.  Co.  v.  Rogers, 
91  Texas,  52;  International  &  G.  N.  Ry.  Co.  and  Missouri  Pac.  Ry.  v. 
Gray,  65  Texas,  37;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wagley,  15  Texas  Civ. 
App.,  313. 

PRESLER,  Associate  Justice. — This  suit  was  instituted  by  appel- 
lee against  appellant  to  recover  $5,000  damages  for  permanent  personal 
injuries  alleged  to  have  been  sustained  by  hipi  on  account  of  the  negli- 
gence of  appellant  in  moving  a  box  car  against  his  wagon  and  demol- 
ishing same,  without  notice  or  warning,  the  said  appellee  being  engaged 
at  the  time  in  loading  one  of  appellants  cars  with  cotton  seed  from  said 
wagon  for  shipment,  said  car  having  been  placed  by  appellant  on  its 
sidetrack  for  that  purpose,  and  at  the  usual  place  for  loading  cotton  seed 
in  cars  for  shipment. 

Appellant  answered  by  general  denial,  also  specially  pleading  con- 
tributory negligence  on  the  part  of  appellee. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of  ap- 
pellee in  the  sum  of  $1,500,  from  which  judgment  appellant  appeals 
and  here  seeks  reversion  upon  the  various  assignments  hereinafter  con- 
sidered. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  overruling  its  second  application  for  a  continuance.  As  shown 
by  the  record  in  this  case,  said  application  is  clearly  insuflScient  in  sev- 
eral material  respects  as  a  statutory  application :  First,  it  does  not  state 
"that  the  testimony  of  the  absent  witness  is  material;"  second,  because 
it  does  not  state  that  "due  diligence  has  been  used'*  to  obtain  the  testi- 
mony of  the  absent  witness;  third,  because  the  residence  of  the  witness 
is  not  stated  in  said  application,  and  there  is  no  statement  therein  of 
any  diligence  used  to  obtain  his  testimony;  fourth,  because  it  is  no- 
where stated  in  said  application  "that  the  continuance  is  not  sought  for 
delay  only,  but  that  justice  may  be  done."  Either  one  of  the  above  de- 
fects in  said  application  would  in  our  opinion  be  fatal  to  its  sufficiency 
as  a  statutory  application.  Patton  v.  Williams,  79  S.  W.,  357;  Pacific 
Express  Co.  v.  Needham,  83  S.  W.,  22;  Lion  Insurance  Co.  of  London 
V.  Wicker,  54  S.  W.,  294;  Rev.  Stats.,  art.  1278. 

Appellant,  by  its  second  assignment  of  error,  complains  of  the  action 
of  the  court  in  refusing  to  give  the  following  special  charge :    **Def end- 


1908.]  Ft.  Woeth  &  B.  G.  By.  Co.  v.  Epdleman.  183 

ant  asks  the  court  to  charge  the  jury  as  follows :  The  burden  of  proof  is 
on  the  plaintiff  to  show  the  extent  of  his  injuries,  and  unless  you  find 
from  a  preponderance  of  the  evidence  that  plaintiff's  injuries  are  per- 
manent, you  will  in  no  event  allow  any  damages  for  permanent  injuries/' 
The  court  in  its  general  charge  instructed  the  jury  as  follows:  "The 
burden  is  on  the  plaintiff  to  establish  his  right  to  recover  by  a  prepon- 
derance of  the  evidence,  and  in  case  he  has  failed  to  do  so  your  verdict 
will  be  for  the  defendant.  You  are  charged  that  the  burden  is  on  the 
defendant  to  establish  the  defense  of  contributory  negligence  as  pleaded 
by  it."  While  we  are  not  entirely  satisfied  as  to  the  correctness  of  the 
court's  ruling  in  refusing  the  special  charge  requested,  we  feel  con- 
strained to  solve  the  doubt  in  support  of  the  judgment,  and  to  hold  that 
the  court  in  its  general  charge  sufficiently  instructed  the  jury  as  to  the 
burden  of  proof  and  the  duty  of  the  plaintiff  to  establish  his  right  to 
recover  by  a  preponderance  of  the  evidence,  and  that  this  general  in- 
struction went  to  all  material  issues  in  the  case,  the  determination  of 
which  in  plaintiff's  favor  was  necessary  to  his  recovery  in  this  case. 
Said  assignment  is  accordingly  here  disallowed  and  overruled. 

Appellant's  third  assignment  of  error  complains  of  the  action  of  the 
court  in  giving  the  following  paragraph  of  its  general  charge:  "Fur- 
thermore, gentlemen,  if  you  believe  from  the  evidence  in  this  case  that 
the  plaintiff,  in  placing  his  wagon  alongside  of  said  car,  placed  the  same 
in  closer  proximity  to  said  car  than  a  person  of  ordinary  care  would  have 
done  under  the  same  or  similar  circumstances,  or  that  he  cut  his  team 
northward  and  thereby  caused  the  collision,  and  that  a  person  of  ordi- 
nary care  would  not  have  done  so  under  the  same  circumstances,  and 
that  in  so  placing  his  wagon  he  was  guilty  of  negligence  which  con- 
tributed to  and  caused  his  injuries,  or  that  by  so  cutting  his  team  he 
caused  his  injuries,  then  in  either  event,  if  you  so  find,  you  will  find  for 
the  defendant,  and  this  although  you  may  believe  from  the  evidence  that 
the  defendant  was  also  guilty  of  negligence  in  failing  to  ring  the  bell, 
sound  the  whistle  or  to  give  plaintiff  any  other  warning  before  attempt- 
ing to  pull  said  cars."  While  under  the  evidence  of  this  case  the  court, 
after  submitting  to  the  jury  the  facts,  as  it  did,  which  would  constitute 
negligence,  should  not  have  further  submitted  the  legal  conclusion  aris- 
ing from  such  facts,  viz.,  whether  such  facts  amounted  to  negligence, 
yet  the  charge  complained  of  in  no  event  authorized  a  finding  against 
appellant,  but,  on  the  contrary,  the  charge  complained  of  as  a  whole 
was  in  appellant's  favor,  and  if  appellant  desired  a  more  favorable  pre- 
sentation of  the  issue  of  contributory  negligence,  we  are  of  the  opinion 
that  it  should  have  been  requested  by  a  special  charge.  (Chicago,  B.  I. 
&  G.  Ry.  Co.  V.  Hugh  Johnson,  101  Texas,  422 ;  Yellow  Pine  Oil  Co.  v. 
Noble,  100  Texas,  358.)  In  this  case  we  are  further  of  the  opinion  that 
appellant  owed  the  appellee  the  duty  to  exercise  ordinary  care  to  avoid 
injuring  him,  he  not  being  a  trespasser,  but  rightfully  in  the  situation 
he  was  in  at  the  time  of  his  injury,  and  appellee  could  not  be  chargeable 
with  contributory  negligence  in  the  handling  of  his  team  if  the  negli- 
gence of  appellant  had  put  him  or  his  team  in  a  position  of  peril  and  he 
acted  in  a  way  that  seemed  prudent  to  him  under  the  circumstances 
then  confronting  him.     (International  &  G.  N.  By.  v.  Neff,  87  Texas, 
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309;  Missouri,  K.  &  T.  By.  Co.  v,  Rogers,  91  Texas,  ^2.)     Said  assign- 
ment is  therefore  overruled. 

Appellant's  fourth  assignment  is  in  our  opinion  too  general  to  be  here 
considered. 

Finding  no  reversible  .error,  as  presented  under  appellant's  assign- 
ments, we  conclude  the  judgment  rendered  in  the  court  below  should  be 
in  all  respects  a&med,  and  it  is  so  ordered. 

Affirmed. 


W.  J.  Davis  v.  R.  E.  Morris  et  ai:. 

Decided  October  31,  1908. 

1. — ^Appeal  from  Juitioe  Court — ^Pleading — ^Practice. 

While  article  358,  Rev.  Stats.,  relates  particularly  to  proceedinffs  by  cer- 
tiorari, the  provisions  of  said  article  apply  as  well  to  cases  taken  to  the  County 
CQurt  by  appeal  from  the  Justice  Court. 

8. — Same — Statute  construed. 

It  is  only  new  causes  of  action,  setoffs  and  counterclaims  not  plead  in  the 
Justice  Court  that  are  precluded  by  article  358,  Rev.  Stats.,  from  being  plead 
for  the  first  time  in  the  County  Court  on  appeal  from  the  Justice  Court.  A 
defendant  on  appeal  from  a  Justice  to  a  County  Court  mav  file  a  plea  of  es- 
toppel in  the  County  Court  although  such  plea  was  not  filed  in  the  Justice 
Court. 

Appeal  from  the  County  Court  of  Briscoe  County.  Tried  below  be- 
fore Hon.  Jno.  B.  Renfro. 

Mathes  &  Williams,  for  appellant. — ^Upon  the  trial  in  the  County 
Court  of  a  cause  appealed  from  the  Justice  Court  the  defendant  may 
plead  any  defense  not  plead  in  the  Justice  Court,  excepting  only  a  plea 
of  setoff  or  counterclaim.  Rev.  Stats,  of  Texas,  art.  358;  Gholston  v. 
Ramey,  30  S.  W.,  713 ;  Texas  &  N.  0.  Ry.  v.  Jones,  23  S.  W.,  424 ;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Hammon,  92  Texas,  509 ;  Copeland  v.  State, 
36  Texas  Crim.  Rep.,  576;  Cotton  States  B.  Co.  v.  Jones,  94  Texas,  497. 

,     C.  D.  Wright  and  Wilson  &  Wilson,  for  appellees. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellees  in 
a  Justice's  Court  of  Briscoe  County,  where,  without  written  pleadings 
of  either  party,  they  recovered  a  judgment  against  appellant,  from  which 
he  duly  appealed  to  the  County  Court,  a  like  judgment  against  him  be- 
ing there  rendered. 

In  the  County  Court  appellant  sought  to  present  a  written  plea  con- 
taining the  general  denial  and  certain  facts  urged  as  an  estoppel.  This 
the  court  refused  to  permit,  and  also  further  refused  to  permit  appel- 
lant to  so  plead  orally,  and  for  want  of  pleadings  on  his  part  peremp- 
torily instructed  the  jury  to  find  for  appellees,  which  the  jury  did,  to  all 
of  which  appellant  duly  excepted  and  here  assigns  error.  The  statute 
provides  that  "The  pleadings  in  the  Justice's  Courts  shall  be  oral,  ex- 
cept where  otherwise  specially  provided;  but  a  brief  statement  thereof 
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may  be  noted  on  the  docket."  (Bev.  Stats.,  art.  1603.)  In  the  case  be- 
fore us,  as  appears  from  the  transcript  of  the  proceedings  of  the  Jus- 
tice's Court  which  was  filed  in  the  County  Court  as  required  by  statute, 
there  was  no  notation  of  a  plea  by  appellant,  and  we  are  left  to  infer, 
as  the  appellees  have  filed  no  brief  herein,  that  the  County  Court  took 
the  action  assigned,  as  error  because  of  some  of  the  provisions  of  Ee- 
vised  Statutes,  article  358,  which  declares  that:  ^'Either  party  may 
plead  any  new  matter  in  the  County  or  District  Court  which  was  not 
presented  in  the  court  below ;  but  no  new  cause  of  action  shall  be  set  uj) 
by  the  plaintiff,  nor  shall  any  setoff  or  counterclaim  be  set  up  by  the  de- 
fendant which  was  not  pleaded  in  the  court  below ;  and  in  all  such  cases 
the  pleadings  shall  be  in  writing  and  filed  in  the  cause  before  the  par- 
ties have  announced  themselves  ready  for  trial.^' 

While  found  among  others  relating  to  proceedings  by  certiorari,  it  has 
been  expressly  held  that  the  article  quoted  applies  as  well  to  cases  taken 
to  the  County  Court  by  appeal,  and  that  it  does  not  prohibit  amended 
pleadings  of  the  character  here  sought.  It  is  only  new  causes  of  action, 
setoffs  and  counterclaims  not  pleaded  in  the  Justice's  Court  that  are  pre- 
cluded by  the  statute.  See  Dental  Mfg.  Co.  v.  Hertzberg,  92  Texas, 
528 ;  Texas  &  N.  0.  B.  Co.  v.  Jones,  23  S.  W.,  424 ;  Bennett  v.  Paine,  38 
S.  W.,  398 ;  Brown  v.  Beed,  62  S.  W.,  73. 

Error  is  also  assigned  to  the  action  of  the  court  in  giving  the  peremp- 
tory instruction  because  of  a  want  of  suflScient  pleadings  on  the  part  of 
appellees  and  for  want  of  evidence  supporting  any  cause  of  action,  but 
inasmuch  as  upon  another  trial  these  objections  will  probably  be  obviated, 
we  hardly  think  it  necessary  to  discuss  them. 

Because  of  the  court's  error  in  excluding  appellant^s  pleadings,  how- 
ever, the  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Bailway  Company  of  Texas  v.  B.  C. 

Stanley. 

Deci'ded  October  31,   1908. 

Appeal— BefeotlTe  Brief. 

Where  appellant's  brief  fails  to  point  out  wherein  the  charge  of  the  trial 
coart  is  on  the  weight  of  tl^e  evidence  or  authorizes  a  double  recovery,  assign- 
ments of  error  based  upon  such  supposed  errors  will  not  be  considered. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Irby  Dunklin. 

Spoonis,  Thompson  &  Barwise,  for  appellant. 

Buck,  Cummings,  Doyle  &  Bouldin,  for  appellee. 

SPEEB,  Associate  Justice. — This  is  an  appeal  by  the  defendant  in 
a  personal  injury  case,  and  the  errors  assigned  consist  in  an  attack  on 
the  court's  charge,  first,  for  being  on  the  weight  of  the  evidence,  and 
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next  for  allowing  a  double  recovery.     The  paragraphs  thus  criticised 
are  as  follows : 

"If  you  find  from  the  evidence  that  on  the  occasion  in  controversy  the 
car  next  to  the  car  in  which  plaintiff  was  working  was,  without  pre« 
vious  warning  to  him,  struck  by  defendant's  moving  train  with  such 
force  that  the  jar,  if  any,  produced  thereby  caused-  a  piece  of  lumber  to 
strike  and  injure  plaintiff;  and  if  you  further  find  that  in  so  operating 
said  train  without  previously  warning  plaintiff  of  its  approach,  defend- 
ant was  guilty  of  negligence,  and  that  such  negligence,  if  any,  was  the 
proximate  cause  of  such  injury  to  plaintiff,  if  any,  then  you  will  return 
a  verdict  in  favor  of  plaintiff.** 

"If,  under  instructions  given  in  this  charge,  your  verdict  will  be  for 
plaintiff,  you  will  allow  him  as  damages  the  reasonable  value  of  ex- 
penses necessarily  heretofore  incurred  by  plaintiff  for  drugs  and  for 
hire  of  Dr.  Coffey  in  the  treatment  of  plaintiff  for  said  injury,  if  any, 
and  reasonable  compensation  for  such  physical  pain,  if  any,  and  such 
mental  anguish,  if  any,  and  such  loss  of  time  from  his  business,  if  any, 
as  you  find  from  the  evidence  plaintiff  has  heretofore  suffered  or  sus- 
tained by  reason  of  his  said  injury,  if  any;  and  if  you  further  find  from 
the  evidence  that  plaintiff's  injury,  if  any,  will  in  the  future  cause  him 
physical  pain  or  mental  anguish,  or  will  in  the  future  impair  his  ability 
to  labor,  then  in  the  event  of  a  verdict  for  plaintiff  you  will  allow  him 
reasonable  compensation  therefor,  limiting,  however,  the  amount  of 
such  allowance  to  such  a  sum  as  would,  if  paid  at  the  present  time,  have 
a  present  value  sufficient  to  be  fair  and  reasonable.*' 

Appellant's  brief  fails  to  indicate  wherein  the  above  charge  is  on  the 
weight  of  the  evidence,  unless  perhaps  it  is  with  respect  to  the  sufficiency 
of  the  jar  to  cause  an  injury  to  appellee,  but  we  think  it  is  quite  ap- 
parent that  the  charge  did  not  assume  that  appellant's  train  struck  the 
car  in  which  appellee  was  at  work  with  sufficient  force  to  jar  and  injure 
him,  but  submitted  the  same  to  the  determination  of  the  jury. 

Nor  does  appellant's  brief  advise  us  in  what  respect  the  charge  au- 
thorized a  double  recovery,  and  we  have  been  unable  to  discover  that  it 
does  so.  In  fact,  the  brief  presents  no  semblance  of  error,  and  the  as- 
signments are  therefore  overruled  and  the  judgment  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  D.  RuNKLE  V.  H.  M.  Smith. 

Decided  October  31,  I90S. 

1. — Boundary — ^Evidenoe-^Patent. 

In  a  boundary  suit  the  fact  that  only  a  part  of  the  survey  is  in  oontroveny 
is  no  valid  objection  to  the  admission  m  evidence  of  the  patoit  to  the  entire 
survey. 

8. — ^Boundary — ^Evldeiice — Charsre. 

The  issue  being  one  of  boundary  and  it  having  been  shown  that  three 
different  lines  had  been  run  by  as  many  different  surveyors,  a  charge  of  the 
court  that  the  lines  run  by  the  several  surveyors  in  attempting  to  locate  the 
boundary  in  dispute  were  not  binding  upon  the  parties,  but  that  evidence  as 
to  said  lines  was  admitted  only  for  the  purpose  of  aiding  the  jury  in  locating 
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the  line  as  it  was  originally  run,  was  not  subject  to  the  objection  that  it  preju- 
diced appellant's  contention  that  a  certain  one  of  said  lines  was  the  true  line. 

8.— Umltation — ^Boundary— Calls  in  Deed. 

A  holding  under  the  three  6r  five  years  statute  of  limitation  must  be  un- 
der a  deed  and  according  to  the  calls  in  the  deed.  Although  a  boundary  may 
be  in  doubt,  a  claimant  under  a  deed  cannot  prescribe  to  a  line  or  boundary 
which  under  no  interpretation  of  the  calls  could  be  included  in  or  justified  by 
the  calls. 

4.— Boundary— Estoppel — ^Privity. 

The  plaintiff  and  defendant  entered  into  an  agreement  as  to  the  boundary 
line  between  them ;  plaintiff  lost  his  title  to  the  land  by  forfeiture  to  the  State 
and  afterwards  bought  the  same  land  from  another  party  holding  by  a  dif- 
ferent title.  Heidi  there  being  no  privity  of  estate  between  plaintiff's  latter 
and  former  holding,  he  was  not  estopped  by  the  agreement  as  to  the  boundary. 


5.— Boundary— Evidence — ^Heaxtey  Evidence. 

The  issue  being  one  of  boundary,  it  was  reversible  error  to  allow  a  third 
arty  claiming  land  on  the  same  survey  with  the  defendant,  to  testify  that 
e  claimed  and  recognized  as  the  true  boundary   a  line  different  from  that 
claimed  by  the  defendant.    Such  testimony  was  hearsay. 


I 


Appeal  from  the  District  Cotfrt  of  Comanche  County.  Tried  below 
before  the  Hon.  J.  W.  Bieger,  Special  Judge. 

J,  P.  Oraham  and  Oeo.  E.  Smith,  for  appellant. 

Callaway  £  Callaway,  for  appellee. 

SPEER,  Associate  Justice. — This  is  a  suit  by  H.  M.  Smith  against 
J.  D.  Bunkle  to  establish  a  boundary  line  between  the  parties,  the  de- 
fendant's land  being  a  pari;  of  the  Lampasas  County  one-league  survey, 
the  east  line  of  such  survey  constituting  the  boundary  between  the  par- 
ties. From  a  judgment  favoring  the  plaintiff  the  defendant  has  ap- 
pealed. 

There  is  no  merit  in  appellant's  contention  that  the  patent  offered  by 
appellee  was  not  admissible  in  evidence,  the  ground  of  objection  being 
in  effect  that  the  petition  claimed  only  a  part  of  the  land  described  in 
such  patent.  The  same  may  be  said  as  to  the  deed  from  W.  L.  Smith 
and  wife  to  appellee.  Nor  was  there  error  in  telling  the  jury,  as  the 
court  did,  that  the  lines  of  the  surveyors  Holman,.  Armstrong  and  Bucey, 
in  attempting  to  locate  the  east  boundary  line  of  the  Lampasas  County 
survey,  were  not  binding  on  the  parties,  but  that  the  evidence  of  such 
surveys  was  only  admitted  for  the  purpose  of  aiding  the  jury  in  finding 
the  location  of  the  line  as  it  was  originally  run.  It  is  insisted  that  the 
effect  of  this  charge  was  to  prejudice  appellant's  rights  under  his  con- 
tention that  the  Bucey  survey  represented  the  true  boundary  line.  On 
tiie  other  hand,  however,  it  may  be  said  with  equal  force  that  the  charge 
discredited  the  Holman  line,  which  met  the  contention  of  appellee  and 
which  the  jury  appears  to  have  adopted  in  their  verdict.  In  truth,  we 
do  not  think  the  charge  was  prejudicial  to  either  party,  but  announced 
a  correct  principle  of  law. 

It  is  earnestly  insisted  that  the  court  erred  in  refusing  appellant's  re- 
quested charges  submitting  the  issues  of  three  and  live  years  limitations. 
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The  insistence  is  based  upon  the  proposition  that  since  the  true  boundary 
line  was  involved  in  doubt^  and  since  appellant^  in  pursuance  of  the  Bu- 
cey  survey,  placed  his  fence  where  it  now  is,  that  that  would  authorize 
him  to  prescribe  to  such  fence,  even  though  it  should  be  found  to  be  east 
of  the  east  line  of  the  Lampasas  County  survey,  for  which  his  field  notes 
call.  We  know  of  no  case  that  would  support  such  a  contention,  and  it 
seems  opposed  to  the  very  reason  of  the  statute  permitting  one  to  pre- 
scribe by  those  terms.  The  holding,  whether  under  the  three  or  five 
years  statute,  must  be  under  a  deed,  and  to  sustain  appellant's  conten- 
tion that  he  could  prescribe  to  a  line  beyond  the  calls  of  his  deed  under 
any  interpretation  of  those  calls,  would  be  to  authorize  a  prescription 
against  the  deed,  and  not  under  it  at  all.  The  case  of  Jones  v.  An- 
drews, 62  Texas,  649,  cited  by  appellant,  and  to  which  we  might  add, 
as  holding  the  same  doctrine,  the  case  of  Bean  v.  Whitney,  26  Texas  Civ. 
App.,  72,  does  not  support  appellant's  contention  in  this  respect,  since  in 
each  of  those  cases  some  interpretation  of  the  calls  of  the  deeds  under 
which  limitation  was  asserted  authorized  the  claim  thereunder  to  the  line 
to  which  title  wa's  thus  perfected.  The  issues  of  three  and  five  years 
limitations  were  therefore  not  raised  by  the  evidence,  and  appellant's 
requested  charges  were  properly  refused. 

Neither  do  we  think  there  was  any  question  of  estoppel  to  be  sub- 
mitted to  the  jury.  The  acts  upon  which  appellant  predicates  the  es- 
toppel occurred  prior  to  the  inception  of  this  title  from  the  State.  In 
other  words,  the  agreement  between  appellant  and  appellee,  with  refer- 
ence to  the  boundary  line,  was  made  at  a  time  when  appellee  owned  the 
land  now  owned  by  him  but  prior  to  a  forfeiture  to  the  State,  which  he 
afterwards  permitted.  After  such  forfeiture,  and  after  a  considerable 
lapse  of  time,  appellee's  son  applied  for  the  land,  it  was  awarded  to  him, 
and  he  subsequently  conveyed  it  to  appellee.  There  is  no  privity  of  es- 
tate in  appellee's  present  holding  and  the  former  holding. 

There  is  error,  however,  for  which  the  cause  must  be  reversed,  in  the 
court's  ruling  upon  evidence.  Upon  the  trial  appellee's  counsel  pro- 
pounded to  the  witness  Burnett  the  following  question :  **Mr.  Burnett, 
what  line  do  you  claim  to  as  the  east  boundary  line  of  your  land  ?"  To 
which  question  the  witness  answered  that  he  claimed  the  Holman  line 
for  the  east  line  of  his  land,  which  lay  in  the  Lampasas  County  survey, 
Other  testimony  of  like  effect  was  also  admitted  over  appellant's  objec- 
tions. This  was  clearly  hearsay  evidence,  and  does  not  fall  within  any 
of  the  exceptions  to  that  exclusionary  rule.  It  was  highly  prejudicial, 
we  think,  to  appellant's  rights,  to  permit  another  person  whose  land  lay 
within  the  Lampasas  County  survey  to  state  to  the  jury  that  he  only 
claimed  to  the  Holman  line.  Such  a  statement  constitutes  no  legal  evi- 
dence that  the  Holman  is  the  true  line,  but  is  well  calculated  to  influ- 
ence the  jury  to  find  against  appellant,  whether  such  was  true  or  not.. 

For  the  error  of  the  court  in  admitting  this  evidence  the  judgment 
is  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 
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L.  W.  Levy  &  Co^cpany  et  al.  v.  Ellen  Mitchell  bt  al, 

Decided  November  h  1908. 

L^Wife'i  Separate  Property — ^Express  Trust. 

A  wife  entrusted  to  her  husband  money  which  was  of  her  separate  estate  to 
buy  certain  lots;  he,  without  her  knowledge,  took  deed  in  his  own  name,  giving 
his  note  for  the  purchase  moaey;  afterwards,  on  her  learning  the  facts,  he 
paid  for  the  property  with  the  means  so  entrusted  to  him.  Held  that  by  the 
transaction  he  acquired  the  property  upon  an  express  trust  in  favor  of  the 
wife;  and  one  taking  a  deed  of  trust  from  or  levying  an  execution  against  the 
husband  thereon  with  notice  of  the  facts  took  subject  to  her  equitable  inter- 
est, and  could  be  enjoined  from  making  sale  under  the  trust  deed  or  the  exe- 
cution. 

1— Same — Caiei  DiitiAguithed,  etc. 

Carter  v.  Bolin,  30  S.  W.,  1084;  Brotherton  v.  Weathersby,  73  Texas,  471; 
Sparks  ▼.  Taylor,  99  Texas,  411,  followed;  Stmad  v.  Stmad,  29  Texas  Civ. 
App.,  124,  distinguished  as  a  case  of  resulting  and  not  of  express  trust. 

Appeal  from  the  District  Court  of  San  Augustine  County.  Tried  be- 
low before  Hon.  James  I.  Perkins. 

Davis  &  Davis,  for  appellants. — The  payment  of  the  note  by  Mrs. 
Ellen  Mitchell  was  the  payment  of  the  debt  of  her  husband,  and  subro- 
gated her  to  the  rights  of  W.  6.  Sharp  to  foreclose  a  lien  upon  the  land, 
and  did  not  vest  in  her  title  to  the  property,  or,  if  she  paid  the  note  and 
canceled  the  same  at  the  request  of  her  husband,  he  became  indebted  to 
her  for  the  amount  thus  paid,  and  she  acquired  no  title  to  the  property 
by  reason  of  such  purchase.  XJUmann  v.  Jasper,  70  Texas,  446 ;  Torrey 
V.  Cameron,  73  Texas,  583;  Merchants  Nat'l  Bank  v.  Eustis,  8  Texas 
Civ.  App.,  350;  Lodge  v.  Leverton,  42  Texas,  18;  Parker  v.  Coop,  60 
Texas,  118;  Lacy  v.  Clements,  36  Texas,  661;  Parker  v.  Fogarty,  4  Texas 
Civ.  App.,  615;  Stmad  v.  Stmad,  29  Texas  Civ.  App.,  124;  Oury  v. 
Saunders,  77  Texas,  278;  McBride  v.  Banguss,  65  Texas,  174;  Matlock 
V.  Glover,  63  Texas,  239;  Schuster  v.  Bauman  Jewelry  Co.,  79  Texas, 
179;  Evans  y.  Welborne,  74  Texas,  530;  Williams  v.  San  Saba  Co.,  59 
Texas,  442 ;  Toole  v.  Dibrill,  29  S.  W.,  387 ;  Long  v.  Steiger,  8  Texas, 
461;  Williamson  v.  Gore,  73  S.  W.,  566;  Hawkins  v.  Willard,  38  S.  W., 
365;  Mitchell  v.  Mitchell,  15  S.  W.,  708;  84  Texas,  303;  Arnold  v.  Ellis, 
48  S.  W.,  886;  Gebhart  v.  Gebhart,  61  S.  W.,  966;  Beach,  Eq.  Jur., 
sees.  215,  217,  219;  Pom.,  Eq.  Jur.,  sees.  79,  83;  Beach,  Trusts,  sees. 
150, 151,  175;  Bisp.,  Eq.,  sees.  79-83;  Perry,  Trusts,  sec.  133. 

On  the  question  of  subrogation:  Hicks  v.  Morris,  57  Texas,  658; 
Pridgen  v.  Wam,  79  Texas,  588 ;  Kallman  v.  Ludenecker,  9  Texas  Civ. 
App.,  182 ;  Oury  v.  Saunders,  77  Texas,  278. 

ff .  B,  Short  and  Foster  £  Davis,  cited  contra :  James  v.  Pulcrod,  5 
Texas,  512;  Bailey  v.  Harris,  19  Texas,  110;  XJUmann  v.  Jasper,  70 
Texas,  446;  Carter  v.  Bolin,  30  S.  W.,  1085;  Parker  v.  Fogarty,  4 
Texas  Civ.  App.,  615;  Hawkins  v.  Willard,  38  S.  W.,  365;  Strnad  v. 
Stmad,  29  Texas  Civ.  App.,  124;  Brotherton  v.  Weathersby,  73  Texas, 
471;  Black  v.  Caviness,  21  S.  W.,  636;  Clark  v.  Haney,  62  Texas,  511; 
Schuster  v.  Bauman  Jewelry  Co.,  79  Texas,  179. 
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BICE,  Associate  Justice. — This  suit  was  brought  by  Mrs.  Ellen 
Mitchell,  joined  by  her  husband  Q.  T.  Mitchell,  against  appellants  Levy 
&  Co.,  to  cancel  and  annul  a  deed  of  trust  executed  by  said  G.  T.  Mitchell 
and  L.  H.  Knight,  on  April  12,  1905,  wherein  five  certain  lots,  situated 
in  the  town  of  San  Augustine,  Texas,  were  conveyed  to  one  C.  E.  Sel- 
vage in  trust  to  secure  the  payment  of  a  note  for  $2,622.65,  which  said  G. 
T.  Mitchell  and  said  Knight  had  executed  to  L.  W.  Levy  &  Co.  on  the 
same  day  in  payment  of  an  existing  indebtedness,  which  lots  the  said 
Mrs.  Ellen  Mitchell  claimed  as  her  separate  property;  and  also  for  an 
injunction  to  restrain  S.  M.  Davis,  substitute  trustee  in  said  deed  of 
.trust,  from  advertising  and  selling  said  lots  thereunder  to  satisfy  said 
indebtedness,  as  well  as  to  restrain  W.  S.  Noble,  sheriff  of  San  Au^s- 
tine  County,  from  advertising  and  selling  said  lots  under  three  several 
executions,  issued  out  of  the  County  Court  of  Galveston  County,  on 
judgments  rendered  therein  against  G.  T.  Mitchell  and  L.  H.  Knight, 
the  said  Mrs.  Mitchell  claiming  said  lots  as  her  separate  property  by 
reason  of  the  fact,  as  alleged  by  her,  that  the  same  bad  been  purchased 
with  her  separate  money. 

The  defendants  denied  that  the  lots  had  been  purchased  with  the 
separate  means  of  the  wife,  alleging  that  they  had  been  purchased  by  the 
husband  on  credit  for  himself,  and  that  they  never  formed  any  part  of 
the  separate  estate  of  Ellen  Mitchell. 

The  case  was  tried  by  a  jury  upon  special  issues,  and  upon  the  find- 
ings of  the  jury  upon  said  issues  in  favor  of  plaintiffs  judgment  was 
rendered  for  them,  from  which  this  appeal  is  prosecuted. 

It  appears  from  the  evidence  in  this  case  that  Mrs.  Ellen  Mitchell 
had  inherited  from  the  estate  of  her  father  and  mother  some  five  or  six 
thousand  dollars  prior  to  the  purchase  of  the  lots  in  question.  Some- 
time during  the  year  1902  she  became  desirous  of  removing  from  her 
country  home  to  the  town  of  San  Augustine,  for  the  purpose,  among 
other  things,  of  educating  her  children,  and  determined  to  buy  a  home 
there.  The  lots  in  question,  it  seems  from  the  evidence,  were  selected  by 
her,  and  she  furnished  her  husband,  from  her  separate  estate,  the  money 
with  which  to  purchase  and  pay  for  the  same,  and  directed  him  to  buy 
said  lots,  which  he  consented  to  d^,  for  the  purpose  named,  subsequent 
to  which  the  said  G.  T.  Mitchell,  whom  the  evidence  showed  had  no 
property  or  separate  means  of  his  own,  at  the  instance  and  direction  of 
his  wife,  bought  the  five  lots  levied  upon  by  said  executions  and  covered 
by  the  deed  of  trust  from  one  Sharp  for  the  sum  of  $1,200,  he  testifying 
that,  while  at  the  time  of  the  purchase  it  was  regarded  by  him  as  a  cash 
transaction,  that  in  fact  no  money  was  then  paid,  and  the  deed  from 
Sharp  was  taken  by  the  husband  in  his  own  name,  he  executing  a  note 
due  in  thirty  days  for  the  amount  of  said  purchase  money.  The  fact  that 
the  deed  was  so  taken  and  the  note  so  executed,  and  no  money  paid 
therefor,  was  not  known  to  his  wife  until  some  time  thereafter,  but  be- 
fore the  note  was  paid,  which  was  about  twelve  months  after  the  pur- 
chase, she  knew  that  her  husband  had  not  paid  cash  for  the  lots,  and  also 
knew  that  the  deed  which  had  been  spread  upon  the  records  was  not  taken 
in  her  own  name,  but  the  lots  were  in  fact  paid  for  by  the  husband  at 
the  instance  of  the  wife  and  with  her  separate  money.  After  the  pur- 
chase of  the  lots,  they  moved  upon  them,  making  considerable  improve- 
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ments  thereon^  and  lived  there  for  a  while  as  a  home^  but  returned  to 
their  country  home  some  eight  months  thereafter  on  account  of  sick- 
ness, from  which  time  the  property  in  San  Augustine  was  continuously 
rented  out  by  the  wife,  and  at  the  time  of  the  execution  of  the  note  and 
deed  of  trust  in  evidence  the  family  were  not  living  thereon,  but  had  re- 
turned to  and  were  living  at  their  country  home. 

Several  years  after  the  consummation  of  this  transaction,  to  wit :  in 
1905,  the  said  G.  T.  Mitchell,  who  it  seems  from  the  evidence  had  be- 
come engaged  with  others  in  the  saloon  business  in  the  town  of  Beau- 
mont, executed,  together  with  such  other  parties,  the  $2,622.65  note, 
payable  to  Levy  &  Co.,  and  at  the  time  of  the  execution  of  said  note  he, 
together  with  L.  H.  Knight,  executed  the  deed  of  trust  upon  the  lots 
in  question,  as  well  as  upon  other  property  then  owned  by  Knight,  to 
secure  the  payment  thereof,  this  indebtedness  having  been  assumed  by 
said  G.  T.  Mitchell  and  L.  H.  Knight.  The  evidence  shows  that  Mrs. 
Mitchell  knew  nothing  as  to  the  deed  of  trust  until  after  its  execution, 
but  that  before  its  execution  fend  delivery  by  Q.  T.  Mitchell  he  told  the 
agents  of  Levy  &  Co.  of  the  fact  that  these  lots  were  not  his  property, 
but  belonged  to  his  wife,  and  that  the  same  constituted  his  homestead, 
and  that  they  had  been  paid  for  with  her  separate  means,  and  with  said 
knowledge  they  accepted  said  notes  and  deed  of  trust. 

It  was  shown  that  Levy  &  Co.  had  recovered  judgments  in  the  County 
Court  Qf  Galveston  County  against  G.  T.  Mitchell  and  L.  H.  Knight, 
and  that  executions  had  been  issued  thereunder  which  had  been  levied 
upon  the  lots  by  W.  S.  Noble,  sheriff  of  San  Augustine  County,  who  had 
advertised  said  lots  for  sale;  and  it  further  appeared  that  S.  M.  Davis, 
substitute  trustee  in  said  deed  of  trust,  had  likewise  advertised  said  lots 
for  sale,  and  that  an  injunction  had  been  issued  restraining  the  sheriff 
and  said  Davis,  trustee,  from  further  proceeding  thereunder. 

There  were  two  assignments  of  error,  but,  in  our  judgment,  a  dis- 
cussion and  determination  of  the  points  raised  in  the  first  will  suffice, 
and  it  is  not  necessary  to  discuss  the  second. 

By  their  first  assignment  appellants  complain  of  the  action  of  the 
court  in  refusing  to  give  a  special  charge  asked  by  them,  wherein  the 
jury  were  told  to  find  a  verdict  for  the  defendants,  because,  they  contend, 
the  evidence  was  insufficient  to  warrant  a  finding  for  plaintiffs,  in  that 
it  failed  to  show  that  Mrs.  Mitchell^e  separate  estate  was  used  in  the 
purchase  of  said  lots,  or  that  she  was  in  any  way  connected  with  said 
purchase,  but  since  the  land  was  bought  by  the  husband  in  his  own  name, 
and  his  note  given  in  payment  therefor,  the  subsequent  payment  of  said 
note  by  her  was,  in  effect,  a  loan  by  her  to  him,  and  did  not  invest  her 
with  the  equitable  title  to  said  property,  but  merely  subrogated  her  to 
the  rights  of  said  Sharp,  the  vendor  of  said  lots. 

Appellants  in  this  case,  while  not  denying  the  doctrine  that  where 
the  husband  purchases  property  with  the  separate  funds  of  the  wife, 
taking  title  thereto  in  his  own  name,  a  resulting  trust  in  her  favor  is 
thereby  created,  and  vests  her  with  the  equitable  title  in  the  same,  still 
insist  that  under  the  facts  of  this  case  that  doctrine  can  not  be  asserted 
for  the  reason  that  none  of  the  purchase  money  was  paid  at  the  time  of 
the  transaction,  the  note  of  the  husband  executed  in  payment  thereof 
having  been  subsequently  paid  by  him  out  of  the  funds  of  the  wife. 
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Appellees^  as  we  understand  their  contention^  are  not  asserting  that  the 
facts  in  evidence  create  a  resulting  trust  in  behalf  of  the  wife,  but  claim, 
on  tiie  other  hand,  that  it  establishes  a  direct  or  express  trust,  because 
the  wife  delivered  to  the  husband  the  purchase  money  for  the  lots  in 
question,  which  was  her  separate  estate,  upon  the  express  understanding 
and  agreement  that  he  would  buy  and  pay  for  the  same  therewith, 
which  agreement  was  carried  out  with  the  exceptions  alluded  to. 

There  is  abundant  authority  in  this  State  sustaining  the  doctrine 
that  if,  in  this  case,  the  purchase  money  had  all  been  paid  at  the  time 
of  the  transaction,  and  that  the  same  was  the  separate  property  of  the 
wife,  notwithstanding  the  fact  that  the  deed  was  taken  in  the  name  of 
the  husband,  she  would  be  the  owner  of  the  equitable  title.  So  that  the 
question  for  determination  in  this  case  is,  whether  or  not  the  failure  on 
the  part  of  the  husband  to  pay  for  the  property  at  the  time  of  the  pur- 
chase, but  instead  giving  his  note  therefor,  which  was  subsequently  paid 
out  of  the  separate  means  of  the  wife,  would  prevent  the  equitable  title 
from  vesting  in  her.  We  think  the  controlling  question  in  this  case  is 
the  effect  to  be  given  to  the  previous  understanding  between  Mrs.  Mitch- 
ell and  her  husband  as  to  the  purchase  of  these  lots  with  her  separate 
means.  The  uncontradicted  evidence  shows  that  they  had  agreed  upon 
the  purchase  of  these  lots  for  the  purpose  of  making  a  home  thereon; 
that  he  had  no  money,  and  that  it  was  understood  and  expected  that 
her  money,  then  in  his  possession,  was  to  be  used  ia.  pajrmenti  for  the 
lots.  In  pursuance  of  this  understanding  between  himself  and  his  wife, 
the  lots  were  in  fact  purchased,  but  not  paid  for  at  the  time,  which  fact 
was  not  known  to  her.  They  were  subsequently,  however,  paid  for  with 
the  separate  means  of  the  wife,  with  her  knowledge,  and  at  her  instance 
and  direction. 

We  think  this  agreement  and  understanding  before  the  purchase,  be- 
tween the  husband  and  the  wife,  differentiates  this  case  from  the  line  of 
cases  relied  on  by  counsel  for  appellants,  and  must  have  a  controlling 
effect  in  the  determination  of  this  question.  The  case  of  Torrey  v.  Cam- 
eron, 11  S.  W.,  840,  cited  by  appellants,  is  not  applicable  here  for  the 
reason,  as  we  think,  that  in  that  case  there  was  no  previous  understand- 
ing between  the  husband  and  the  wife  with  reference  to  the  purchase  of 
the  property,  or  that  she  had  instructed  the  husband  to  buy  the  same, 
but  instead  he  had  bought  the  same  for  his  own  account,  subsequently 
drawing  a  draft  on  his  wife  for  part  of  the  purchase  money,  which  was 
paid.  The  court  remarking,  in  passing,  "That  this  is  clearly  not  a  case 
in  which  the  wife  entrusts  money  to  her  husband  for  investment  for  her 
own  benefit,  or  for  safekeeping,  and  he  purchases  property  with  it  in  his 
own  name.  The  property  was  purchased  before  she  paid  the  money  and 
knew  the  purpose  of  the  draft  was  to  make  or  cover  a  payment  upon 
property  which  the  husband  had  already  purchased  on  his  own  account. 
The  payment  of  the  money  at  the  request  of  the  husband  was  a  loan  by 
the  wife  to  him.^* 

We  think  this  case  falls  clearly  within  the  doctrine  announced  by 
Justice  Key  in  Carter  v.  Bolin,  30  S.  W.,  1084,  wherein  the  following 
language  is  used :  "J.  P.  Bolin  having  under  the  law  the  right  to  con- 
trol and  manage  his  wife's  separate  property,  if  she  authorized  him  to 
invest  for  her  $1,000  of  the  $5,000  received  by  her  on  her  former  bus- 
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band's  life  insurance  policy,  and  he  did,  in  fact,  invest  the  $1,000  in  the 
land  in  controversy,  taking  the  deed,  without  the  knowledge  or  consent 
of  his  wife,  in  his  own  name,  she  has  a  superior  equitable  title  to  the 
entire  tract,  although  only  part  of  the  purchase  money  was  paid  at  the 
time  the  deed  was  executed.  A  perfect  title  was  not  acquired  until  all 
of  the  purchase  money  was  paid,  and  if  paid  with  Mrs.  Bolin^s  money  in 
pursuance  of  an  agreement  or  understanding  with  her,  her  husband  held 
the  legal  title  in  trust  for  her.'* 

There  is  in  our  judgment  no  conflict  between  the  doctrine  so  an- 
nounced in  Carter  v.  Bolin,  supra,  and  that  decided  in  Strnad  v.  Strnad, 
29  Texas  Civ.  App.,  124.  It  is  true  that  in  the  last  case.  Justice  Collard 
delivering  the  opinion  of  the  court,  held  that  the  wife  was  vested  with 
an  equitable  title  only  to  the  extent  of  the  purchase  money  paid  from 
her  separate  estate  by  her  l^usband  at  the  time  of  the  transaction,  but  not 
as  to  subsequent  payment  thereon  from  her  separate  estate,  from  which 
it  is  contended  by  counsel  for  appellant  that  said  case  sustains  the  doc- 
trine invoked  by  them,  to  wit :  That  no  money  having  been  paid  at  the 
time  of  the  purchase  in  the  present  case,  that  no  title,  equitable  or  other- 
wise, passed  to  Mrs.  Mitchell,  but  she  was  merely  constituted  thereby 
the  creditor  of  her  husband.  However,  counsel  have,  it  seems  to  us, 
overlooked  the  fact  that  there  was  no  evidence  whatever  in  the  record  in 
the  Strnad  v.  Strnad  case,  supra,  showing  any  agreement  or  under- 
standing between  the  husband  and  the  wife  with  reference  to  the  pur- 
chase of  the  property  therein  involved ;  and  Justice  Collard,  in  passing 
upon  this  question,  specially  comments  on  this  feature  of  the  case,  show- 
ing, as  we  think,  that  had  there  been  testimony  indicating  the  inten- 
tion of  the  husband  and  the  wife  previously  formed,  that  said  purchase 
was  to  be  for  the  benefit  of  the  wife's  separate  estate,  that  then  the  whole 
title  would  have  vested  in  her,  notwithstanding  the  fact  that  part  of  the 
purchase  money  was  subsequently  paid  out  of  her  separate  estate. 

In  the  present  case  there  is  no  question  of  innocent  purchaser  in- 
volved nor  relied  upon.  In  the  execution  of  the  note  Mitchell  assumed 
an  outstanding  indebtedness,  and  at  the  very  time  that  the  note  and  deed 
of  trust  in  question  were  given  and.  accepted  it  is  shown  that  appellants 
had  knowledge  of  the  fact  that  the  lots  in  question  were  the  separate 
property  of  Mrs.  Mitchell.  Where  there  is  an  express  agreement  or  un- 
derstanding, as  in  this  case,  between  the  husband  and  the  wife,  to  pur- 
chase property  with  her  separate  estate  for  her  benefit,  and  the  husband, 
in  pursuance  of  said  understanding  and  agreement,  does  in  fact  pur- 
chase said  property,  and  the  same  is  paid  for  with  the  separate  means 
of  the  wife,  notwithstanding  the  fact  that  the  title  thereto  may  have  been 
taken  in  the  name  of  the  husband  and  placed  upon  record,  this,  in  our 
opinion,  would  vest  title  in  the  wife  to  the  property  so  purchased,  and 
the  husband  would  hold  the  legal  title  in  trust  for  her — that  such  an  un- 
derstanding or  agreement  creates  an  express  trust  in"  the  husband  for 
the  benefit  of  the  wife. 

In  Brotherton  v.  Weathersby,  73  Texas,  471,  where  there  was  an 
agreement  between  the  Brothertons  to  buy  a  land  certificate  and  to  lo- 
cate the  same  for  the  benefit  of  both,  Justice  Gaines  speaking  for  the 
court,  says:  "If  there  was  an  agreement  to  buy  the  certificate  and  to 
Vol.  LII.  Civil— 13. 
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locate  the  land  for  the  benefit  of  both^  and  W.  W.  Brotherton  paid  hiB 
half  of  the  purchase^  then  an  express  or  direct  trust  was  created.''  It 
seems  to  us  that  this  doctrine  would  apply  with  equal  force  in  the  pres- 
ent case,  and  the  mere  fact  that  the  agreement  is  between  husband  and 
wife  ought  not  to  change  the  rule. 

In  the  recent  case  of  Sparks  v.  Taylor,  99  Texas,  411  et  seq.,  in  which 
Taylor,  under  an  agreement  with  his  wife,  had  invested  her  separate  es- 
tate in  the  land,  but  which  land  he  had  undertaken  to  convey  to  an- 
other, in  a  suit  brought  by  the  wife  for  the  recovery  of  the  land  it  was 
held  that  she  was  entitled,  as  equitable  owner,  to  the  land  so  purchased 
to  the  extent  of  the  amount  of  her  separate  property  used  in  said  pur- 
chase. Justice  Brown,  in  delivering  the  opinion  of  the  court,  says :  "It 
follows,  necessarily,  that  the  agreement  claimed  to  have  been  made  by 
Taylor  to  invest  that  money  so  derived  from  the  land  of  his  wife  in  a 
contract  already  existing  for  the  purchase  of  thirty  sections  of  land, 
would  create  in  him  an  express  trust  in  favor  of  the  wife,  and  he  having 
used  the. money  in  acquiring  title  to  the  land,  Mrs.  Taylor  was  the 
equitable  owner  of  it  in  the  proportion  that  the  money  she  furnished 
bears  to  the  whole  price."  Citing  among  other  cases  in  support  of  the 
doctrine  Parker  v.  Fogarty,  4  Texas  Civ.  App.,  615;  UUmann  v.  Jas- 
per, 70  Texas,  446,  saying  that  the  cases  cited,  as  well  as  others  which 
might  be  referred  to,  establish  as  law  in  this  State :  "That  the  husband 
may  enter  into  contracts  with  his  wife  concerning  their  property  rights; 
may  purchase  land  from  her  and  sell  land  to  her;  may  borrow  money 
from  her  and  may  pay  the  debt,  just  as  he  would  any  other  creditor; 
that  he  may  become  her  trustee  or  agent  for  the  investment  of  funds 
which  belong  to  her,  the  same  as  he  may  assume  those  relations  to  any 
other  person." 

The  agreement  in  this  case  between  the  husband  and  wife  to  purchase 
the  land  for  the  benefit  of  her  separate  estate,  and  the  fact  that  the  same 
was  so  purchased  and  paid  for  with  her  separate  funds,  we  think,  con- 
stitutes the  lots  in  question  her  separate  property,  irrespective  of  the 
fact  that  the  money  was  not  paid  at  the  time  of  the  purchase,  but  sub- 
sequently. We  can  not  believe  that  the  failure  to  pay  for  them  at  the 
time  of  the  purchase  would  alone  prevent  the  operation  of  the  rule  so 
well  established  in  this  State,  and  therefore  hold  that  the  court  did  not 
err  in  declining  to  give  the  charge  requested,  and  overrule  this  assign- 
ment. 

In  closing  this  opinion  the  writer  desires  to  say  that,  in  the  considera- 
tion of  the  questions  involved,  he  has  been  much  aided  by  the  able  briefs 
of  counsel  on  both  sides. 

Finding  no  error  in  the  judgment  of  the  court  below  the  same  is  af- 
firmed. 

Affirtned, 

Writ  of  error  refused. 
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A.  N.  McHat  v.  Chables  J.  Petbbson  bt  al. 

Decided  November  2,  1908. 

1.— Trial — ^Burden  of  Proof — Charge. 

In  an  action  for  the  possession  of  certain  promissory  notes  the  title  to 
wliich  was  claimed  by  the  plaintiff,  the  defendant  alleged  that  the  assignment 
of  the  notes  to  the  plaintiff  was  obtained  by  fraud  and  undue  influence  and 
that  the  assizor  was  mentally  incapable  of  making  the  assignment;  the  court 
eharged  the  jury,  in  effect,  that  if  they  believed  from  the  evidence  that  the 
assignor  was  so  affected  by  disease  or  age  as  to  make  it  difficult  for  her  to 
exert  her  will  freely  and  assert  her  true  intention  against  the  wislies  of  those  to 
whose  influence  she  waa  subjected,  then  and  in  such  case  the  burden  of  proof 
was  upon  the  plaintiff  to  show  that  the  assignment  to  him  was  fairly  obtained 
and  without  undue  influence.  Held,  error.  The  plaintiff  made  his  case  when 
he  proved  the  execution  of  the  assignment  and  the  delivery  of  the  notes  to 
him.    The  burden  was  on  the  defendant  to  prove  the  assignment  void. 

8. — Contract — ^Xental  Incapacity — Charge. 

In  an  action  to  recover  the  possession  of  certain  promissory  notes  which 
the  payee  had  transferred  to  the  plaintiff,  the  defense  being  that  the  transfer 
was  void  because  of  undue  influence  on  the  part  of  the  plaintiff  and  the  want 
of  mental  capacity  to  contract  on  the  part  of  the  payee,  charge  of  the  court 
considered,  and  held  to  so  marshal  and  present  the  facts  upon  which  the  de- 
fendants relied,  at  such  lengtli  and  in  such  manner  and  in  such  graphic  array 
and  persuasive  form,  as  to  give  too  much  emphasis  to  said  facts,  and  to  con- 
stitute reversible  error. 

S. — Same— Trndne  Influence — Self-serving  Declaration. 

Upon  the  issue  of  undue  influence  of  a  son  upon  his  mother  in  the  making 
of  a  contract,  testimony  of  a  daughter  as  to  what  she  said  to  her  mother, 
considered,  and  held  incompetent  because  self-serving. 

4. — ^Pleading — ^Irrelevant  Issue. 

Upon  the  issue  of  undue  influence  exercised  by  a  son  over  his  mother, 
testimony  as  to  the  disposition  of  one  of  the  daughters,  in  respect  of  gentleness, 
kindness  and  unselflshness,  was  irrelevant  and  immaterial,  the  disposition  of  the 
daughter  not  being  an  issue  in  the  case. 

Error  from  the  District  Court  of  Jeflferson  County.  Tried  below  be- 
fore Hon.  W.  E.  Miller. 

L.  B.  Moody  and  Fleming  &  Fleming,  for  plaintiff  in  error. 

Eugh  Jackson,  Chas.  W.  Abbott  and  A.  D.  Lipscomb,  for  defendants 
in  error. 

McMEANS,  Associate  Justice. — This  suit  was  brought  by  A.  N. 
McKay,  plaintiff  in  error,  against  Charles  J.  Peterson,  defendant  in  er- 
ror, to  recover  the  possession  of  two  promissor}'  notes  alleged  to  be  the 
property  of  the  former  and  in  the  possession  of  the  latter.    Plaintiff  al- 


196  Texas  Civil  Appeals  Reports,  Vol.  5^       [November, 

leged  the  execution  and  delivery  by  Tillie  A.  Waterman  and  her  hus- 
band, W.  H.  Waterman,  to  Christine  Peterson,  of  a  promissory  note  for 
$2,000,  and  also  the  execution  and  delivery  of  a  note  for  $2,000  by  Ella 
D.  Pivito  and  her  husband,  M.  E.  Pivito,  to  the  said  Christine  Peter- 
son, both  of  which  notes  were  secured  by  mortgages;  the  assignment  of 
said  notes  by  Christine  Peterson  to  Peter  W.  Peterson,  and  the  assign- 
ment of  same  by  Peter  W.  Peterson  to  plaintiif. 

Defendant  answered,  alleging  that  on  October  16,  1902,  the  date  of 
the  assignment  to  Peter  W.  Peterson,  Christine  Peterson  was  of  unsound 
mind  and  incapable  of  contracting,  and  further  that  "If  it  should  ap- 
pear that  any  form  of  apparent  transfer  of  the  notes  sued  for  was  ob- 
tained by  Peter  W.  Peterson  from  Christine  Peterson,  for  any  purpose 
whatever,  then  defendant  avers  and  would  show  to  the  court  that  same' 
was  obtained  by  fraud,  and  by  duress  and  undue  influence,  in  that  about 
October  16,  1902,  and  for  four  weeks  prior  thereto,  and  up  tp  the  time 
of  her  death  on  October  19,  1902,  the  said  Christine  Peterson  was  se- 
cluded in  the  house  of  the  said  Peter  W.  Peterson  near  Vermillion, 
South  Dakota,  by  him  and  the  other  members  of  his  family  and  house- 
hold, who  were  all  acting  with  him  for  the  common  purpose  of  obtaining 
by  deception  and  extortion,  and  by  undue  and  overbearing  persuasion, 
from  said  Christine  Peterson,  such  testamentary  or  like  disposition  of 
her  property  in  contemplation  of  her  approaching  death  as  would  give 
the  said  Peter  W.  Peterson  a  portion  thereof  greater  than  he  would 
have  received  by  her  voluntary  disposition;  to  this  end  the  said  Peter  W. 
Peterson,  who  is  masterful  and  overbearing  in  character,  and  his  said 
accomplices,  excluded  from  access  to  his  said  mother  all  of  her  other 
children,  who  were  then  within  such  a  distance  as  to  have  enabled  them 
to  have  visited  her,  and  withheld  from  all  of  them  information  as  to 
her  true  condition  up  to  her  death,  and  admitted  none  to  see  her  ex- 
cept those  who  were  indifferent,  or  those  who  were  conspiring  with  him 
for  the  said  purpose;  that  said  Peter  W.  Peterson  falsely  insinuated  to 
his  mother  that  she  had  been  cheated  and  defrauded  in  the  sale  of  her 
interest  in  certain  Texas  lands  to  five  of  her  children,  and  awed  and 
intimidated  her  with  threats  of  placing  her  under  guardianship  as  in- 
competent, and  deprived  her  of  the  advice  and  consolation  of  her  other 
children,  which  she  greatly  needed,  and  while  thus  subdued  and  under 
his  exclusive  influence  persuaded  her  that,  unless  some  special  provision 
was  made  for  him  he,  under  the  laws  of  Texas,  would  be  cut  ofl!  from 
an  equal  share  with  the  other  children  of  the  paternal  and  maternal  in- 
heritance, whom  he  falsely  represented  as  intending  such  course;  more- 
over, the  said  Christine  Peterson  had  long  been  partly  deaf,  and  was 
illiterate,  and  had  lost  her  memory,  and  all  of  her  faculties  were  so  im- 
paired as  to  render  her  incapable  of  the  ordinary  means  of  communication 
with  others  in  respect  of  business  matters  on  October  16,  1902. 

*^If  the  said  Peter  W.  Peterson  on  said  date  obtained  any  apparent 
consent  to  or  acquiescence  in  any  form  of  transfer  to  himself  of  said 
instruments,  it  was  such  as  resulted  from  her  physical  and  mental  im- 
pairment, as  aforesaid,  and  from  said  fraud  and  from  undue  influence, 
as  above  alleged,  and  not  from  the  true  consent  of  said  Christine  Peter- 
son, and  that  only  such  persons  were  present  at  the  time  thereof  as  were 
so  conspiring,  as  aforesaid,  with  said  Peter  W.  Peterson. 
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"That  the  two  notes  in  contl'oversy  constitute  about  4-11  of  all  the 
property  of  the  said  Christine  Peterson  which  she  owned  on  and  prior 
to  October  16,  1902,  and  at  the  time  of  her  death;  that  the  said  Chris- 
tine Peterson  had  five  children  besides  the  said  Peter  W.  Peterson  and 
this  defendant,  and  that  her  affection  for  all  of  them  was  such  as  to 
render  it  her  true  will  that  all  of  her  children  should  share  equally  in 
her  estate  after  her  death ;  that  there  was  no  valuable  consideration  for 
the  transfer  of  the  said  notes  to  Peter  W.  Peterson,  and  that  the  said 
Peter  W.  Peterson  is  a  man  about  ten  times  the  wealth  of  his  said 
mother,  while  she  had  several  children  who  had  no  property  or  wealth 
whatever. 

"That  if  there  was  any  apparent  transfer  from  Peter  W.  Peterson  to 
plaintiff  of  his  claim  upon  the  said  notes,  the  same  was  made  with  the 
purpose  of  obtaining  to  said  Peter  W.  Peterson  the  benefits  of  the 
chances  of  litigating  the  claim  of  the  said  Peter  W.  Peterson  herein  set 
up  as  belonging  to  plaintiff,  without  affording  this  court  the  means  of 
adjusting  all  the  equities  between  the  parties  in  respect  of  other  undue 
advantages  obtained  by  said  Peter  W.  Peterson  in  the  disposition  of  his 
mother^s  estate  by  acts  done  or  apparently  done  on  the  16th  day  of 
October,  1902;  and  defendant  says  that  this  court  ought  not  to  entertain 
plaintiffs  suit  unless  the  said  Peter  W.  Peterson  will  come  in  and  sub- 
ject himself  to  the  jurisdiction  of  this  court  in  order  that  the  equities 
may  be  adjusted  in  respect  of  the  subject  matter  and  other  property  of 
the  estate  of  the  said  Christine  Peterson. 

"The  defendant  says  he  holds  the  notes  sued  for  for  the  benefit  of 
himself  and  the  other  children  of  the  said  Christine  Peterson,  deceased, 
who  each  own  a  1-7  undivided  interest  therein,  which  interest  he  is  ready 
and  willing  to  pay  over  to  each  of  the  said  children  out  of  the  proceeds 
to  be  collected  on  the  said  notes ;  or  the  defendant  is  ready  and  willing 
to  surrender  the  said  notes  to  any  proper  representative  of  the  estate  of 
the  said  Christine  Peterson,  who  will  show  a  better  right  thereto  than  de- 
fendant has.** 

Christine  Maurer  and  her  husband,  E.  H.  Maurer,  Tillie  A.  Water- 
man and  husband,  W.  H.  Waterman,  Mary  Swanson  and  her  husband, 
Gus  Swanson,  Ella  D.  Pivito  and  her  husband,  M.  E.  Pivito,  and  Frank 
H.  Peterson  intervened  as  parties  defendant,  and  for  their  answer 
adopted  the  allegations  contained  in  the  answer  of  Charles  J.  Peterson. 

The  case  was  tried  before  a  jury  which  rendered  a  verdict  in  favor  of 
defendants,  upon  which  judgment  for  them  was  duly  entered.  The 
plaintiff  in  error's  motion  for  new  trial  having  been  overruled,  he  per- 
fected this  appeal. 

Tlie  evidence  was  uncontradicted  that  Peter  W.  Peterson,  and  all  the 
defendants  except  E.  H.  Maurer,  W.  H.  Waterman,  Gus  Swanson  and 
M.  E.  Pivito,  were  the  children  and  heirs-at-law  of  Christine  Peterson ; 
that  the  said  Christine  Peterson,  prior  to  her  death,  which  occurred  on 
October  19,  1902,  had  lived  in  the  home  of  her  son  Peter  W.  Peterson 
for  a  considerable  length  of  time ;  that  for  some  time  before  her  death 
she  suffered  with,  and  died  from,  the  effects  of  cancer,  and  that  from 
the  ravages  of  the  disease  great  physical  weakness  resulted;  that  three 
days  before  her  death  she  assigned  the  notes  and  mortgages  sued  for  to 
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Peter  W.  Peterson,  and  that  he  thereafter  assigned  the  same  to  the 
plaintiflf  in  error. 

The  evidence  was  not  sufficient  to  raise  the  issue  of  unsoundness  of 
Mrs.  Peterson's  mind  at  the  time  she  executed  the  assignments,  unless 
the  statement  made  by  Peter  W.  Peterson  to  his  brother  Charley,  in  a 
letter  written  in  December,  1901,  that  his  mother  was  '^a  little  feeble- 
minded,''  and  the  testimony  of  a  physician  who  had  never  seen  or  at- 
tended Mrs.  Peterson,  who,  in  answer  to  a  hypothetical  question,  stated 
that  the  judgment  of  a  woman  of  the  age  and  condition  of  Mrs.  Peter- 
son at  the  time  she  executed  the  assignments  would  be  very  much  im- 
paired and  very  easily  influenced,  and  if  she  was  weak-minded  as  early 
as  the  first  part  of  the  year  1901,  her  case  would  be  diagnosed  as  a  case 
of  senile  insanity,  was  sufficient  to  raise  that  issue.  On  the  question  of 
undue  influence  exercised  by  Peter  over  his  mother  to  induce  her  to  exe- 
cute the  assignments,  the  testimony  offered  by  defendant,  if  admissible, 
was  sufficient  to  raise  that  issue. 

By  his  first  assignment  of  error  the  appellant  complains  of  the  action 
of  the  court  in  giving  the  following  special  charge  requested  by  the  de- 
fendants : 

"If  you  believe  from  a  preponderance  of  the  evidence  that  on  the  16th 
day  of  October,  1902,  Christine  Peterson's  mind  was  aflEected  as  the  re- 
sult of  disease  and  age,  or  disease  alone,  so  as  to  render  it  difficult  for 
her  to  exert  her  will  freely  and  assert  her  true  intentions  against  the 
wishes  of  those  to  whose  influence  she  was  subjected,  then  you  are  in- 
structed that  the  burden  of  proof  is  on  the  plaintiff  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  advantage  obtained  by  Peter  W. 
Peterson  over  her  other  children  in  procuring  the  assignments  in  question 
was  fairly  obtained,  and  without  undue  influence.*' 

The  burden  of  proof  was  upon  the  plaintiff  to  make  out  his  case  as 
alleged,  and  upon  his  making  proof  of  the  existence  of  the  notes  and 
mortgages,  and  the  execution  and  delivery  of  the  assignments  pleaded 
by  him,  the  burden  was  discharged.  If  then  the  defendants  desired  to 
avoid  the  force  and  effect  of  the  assignments  as  alleged  and  proved  by 
plaintiff,  it  was  incumbent  upon  them  to  allege  and  prove  such  facts  as 
would  defeat  plaintiff's  right  of  recovery ;  and  this  they  attempted  to  do 
by  charging  and  offering  proof  to  show  that  the  assignments  were  void 
because  Christine  Peterson's  mind  at  the  time  she  signed  them  was  so 
impaired  as  to  render  her  incapable  of  contracting,  and  that  the  assign- 
ments were  obtained  by  Peter  W.  Peterson  by  fraud  and  duress  and  un- 
due influence  exercised  by  him  over  her.  This  is  in  accord  with  the 
familiar  principle  that  the  burden  rests  upon  the  party  who  has  the  af- 
firmative of  the  issue.  While  the  weight  of  the  evidence  may  have 
shifted  from  side  to  side,  according  to  the  nature  and  strength  of  the 
proof  offered  in  support  or  denial  of  the  defense  pleaded,  the  burden  still 
rested  upon  them  to  prove  the  facts  alleged  by  them  upon  which  they 
sought  to  defeat  plaintiff's  cause  of  action.  (Clark  v.  Hills,  67  Texas, 
148;  Howell  v.  Hanrick,  88  Texas,  394;  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Shieder,  88  Texas,  159;  2  Ency.  of  Ev.,  794.) 

By  the  fourth  paragraph  of  the  charge  the  court  instructed  the  jury 
as  follows: 

"I^ow,  bearing  in  mind  the  foregoing  definition  of  undue  influence. 
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if  you  believe  from  a  preponderance  of  the  evidence  before  you  that 
Peter  W.  Peterson  secluded  his  said  mother  in  his  home,  excluded  from 
her  presence  her  children  who  were  in  such  distance  as  to  have  visited 
her,  and  denied  her  an  opportunity  to  consult  them  about  the  disposition 
of  her  property,  and,  while  thus  secluded  and  while  she  was  so  mentally 
and  physically  impaired,  or  either,  as  alleged  in  defendants'  answer,  if 
you  believe  from  a  preponderance  of  the  evidence  that  she  was  so  im- 
paired, awed,  intimidated,  or  coerced,  as  alleged  in  defendants'  answer, 
and  by  undue  influence,  as  that  term  has  been  hereinbefore  defined,  pro- 
cured from  her  the  assignments  or  transfers  of  the  mortgage  and  notes 
described  in  plaintiff's,  petition,  and  but  for  such  undue  influence,  if  you 
believe  from  the  evidence  that  such  influence  existed  and  was  exerted  to 
procure  said  assignments  or  transfers,  the  same  would  not  have  been 
made,  you  will  find  for  the  defendant  and  interveners,  and  so  say  by 
vour  verdict." 

"Or,  if  you  believe  from  a  preponderance  of  the  evidence  before  you 
that  the  said  Peter  W.  Peterson  secluded  his  said  mother,  as  alleged  in 
defendants'  answer,  and  excluded  her  other  children  in  the  vicinity 
from  her  presence,  and  while  thus  secluded  falsely  insinuated  to  his  said 
mother  that  she  had  been  cheated  and  defrauded  of  her  interest  in  cer- 
tain Texas  lands  by  five  of  her  children,  or  awed  and  intimidated  her  by 
threats  of  placing  her  under  guardianship  as  incompetent,  or  deceitfully 
persuaded  her  that,  unless  some  special  provision  was  made,  for  him, 
under  the  laws  of  Texas  he  would  be  cut  off  from  an  equal  share  with 
the  other  children  in  the  paternal  and  maternal  inheritance,  and  falsely 
represented  to  her  that  his  brothers  and  sisters  were  intending  said 
course,  and  that  his  said  mother  was  coerced  by  said  threats,  or  relied 
upon  said  representations  or  insinuations,  or  any  of  them,  and  by  rea- 
son of  the  aforesaid  means,  or  any  of  them,  was  induced  to  execute  said 
transfers  or  assignments  of  said  notes  and  mortgages,  and  but  for  said 
means,  or  some  of  them,  would  not  have  so  executed  said  assignments  or 
transfers,  you  will  find  for  the  defendant  and  interveners,  and  so  say  by 
your  verdict." 

In  this  charge  it  seems  that  all  facts  and  circumstances  that^  go  to 
sustain  appellees'  case  are  marshaled  in  consecutive  form,  and  presents 
the  facts  upon  which  they  relied  at  such  length,  and  in  such  manner, 
and  in  such  graphic  array  and  persuasive  form  as  to  give  too  much  em- 
phasis to  the  particular  circumstances  referred  to.  In  giving  the  charge 
we  think  the  court  was  in  error,  and  the  fourth  and  fifth  assignments 
raising  the  point  are  sustained.  (New  York  &  Texas  Land  Co.  v.  Gard- 
ner, 25  S.  W.,  739 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Kutac,  76  Texas,  478 ; 
Medlin  v.  Wilkins,  60  Texas,  415;  St.  Louis,  A.  &  T.  Ry.  v.  Taylor,  5 
Texas  Civ.  App.,  671;  McKeen  v.  James,  23  S.  W.,  463.) 

The  sixth  assignment  assails  the  following  portion  of  the  court's 
general  charge,  the  complaint  being  that  it  is  a  charge  upon  the  weight 
of  the  evidence  and  gives  undue  prominence  to  the  evidence  concerning 
the  mental  and  physical  condition  of  Christine  Peterson :  "In  passing 
upon  the  issues  of  undue  influence  or  fraud,  as  these  issues  have  herein- 
before been  submitted  to  you,  you  should  take  into  consideration  the 
mental  and  physical  condition  of  the  said  Christine  Peterson  at  the  time 
she  executed  the  same,  in  determining  whether  or  not  said  influence  was 
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exerted  and  said  fraud  practiced,  or  either  of  them,  to  procure  the  as- 
signments in  question/'  The  assignment  is  sustained.  ( Galveston,  H. 
&  S.  A.  Ry.  V.  Kutac,  76  Texas,  478;  Kerchner  v.  Latimer,  64  S.  W., 
237.) 

There  was  much  evidence  introduced  on  the  trial  bearing  upon  the 
question  of  undue  influence  exercised  by  Peter  W.  Peterson  over  his 
mother,  consisting  of  statements  made  by  Mrs.  Peterson  in  that  regard 
to  the  witnesses.  Among  other  things  the  witness,  Mrs.  Maurer,  testi- 
fied that  Mrs.  Peterson  told  her  that  Peter  had  said  he  would  have  a 
guardian  appointed  for  her,  and  intended  to  send  her  away  to  be  oper- 
ated on,  and  that  she  was  afraid  he  would  have  these  things  done.  The 
witness  testified  that  when  Mrs.  Peterson  told  her  that  she  replied: 
"Don't  be  afraid;  I  will  do  all  I  can  to  protect  you.  I  have  engaged  a 
lawyer  to  see  that  he  does  not  put  you  under  guardianship,  and  you  shall 
not  be  sent  away  to  be  operated  upon,  as  Dr.  Colisi — ^your  doctor — ^has 
promised  me  that  he  will  let  me  know  if  Peter  makes  that  kind  of  a 
move.''  Timely  and  proper  objection  was  made  to  the  introduction  in 
evidence  of  what  the  witness  said  to  her  mother,  and  the  objection  was 
overruled,  and  this  action  of  the  court  is  made  the  basis  of  appellant's 
tenth  assignment  of  error.  The  testimony  was  incompetent  and  the  as- 
signment must  be  sustained. 

By  his  thirteenth  assignment  appellant  complains  of  the  action  of  the 
court  in  permitting  several  witnesses  to  testify  to  the  character  of  Mrs. 
Waterman,  a  daughter  of  Christine  Peterson  and  one  of  the  defendants, 
for  gentleness,  kindness  and  unselfishness,  over  the  objection  that  the 
testimony  was  irrelevant  and  immaterial.  The  character  of  Mrs.  Water- 
man was  not  in  issue  in  the  case,  and  under  the  issues  raised  bv  the 
pleadings  and  evidence  the  materiality  and  relevancy  of  the  testimony  is 
not  perceived.    The  assignment  is  sustained. 

The  other  assignments  not  herein  referred  to  present  no  reversible  er- 
ror and  are  overruled. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


B.  E.  MooRB  V.  John  H.  Kirby. 

Decided  November  2,  1008. 

1. — ^Tmst — Evidence. 

The  issue  being  whether  or  not  a  certain  deed,  although  absolute  in  form, 
was  intended  by  the  parties  thereto  to  convey  the  land  in  trust  for  the  grantor, 
and  the  grantor  having  testified  that  such  was  the  purpose  in  executing  the 
deed,  it  was  competent  for  the  grantee  to  testify  to  the  contrary,  and  to  dis- 
prove the  statement  of  the  grantor  by  any  proper  evidence. 

2. — ^Beed — ^Proof  by  Parol. 

While  the  deed  itself  is  the  best  evidence,  and  ordinarily  the  only  com- 
petent evidence,  of  a  conveyance  of  land,  still,  when  a  defendant  in  a  cross- 
action  alleges  that  he  executed  a  deed  to  the  plaintiff,  or  to  one  under  whom 
the  plain tilf  claims,  and  the  proof  of  this  allegation  is  necessary  to  make  his 
case,  he  can  not  complain  that  the  plaintiff  was  allowed  to  testify  that  such  a 
deed  had  been  mad^ 
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S.— Eitoppel — ^EvldeiLoe. 

The  issue  being  whether  or  not  a  certain  deed  was  in  trust  or  in  fee  sim- 
ple, a  letter  by  the  grantor  to  the  grantee  stating,  in  effect,  that  the  conveyance 
was  in  fee  simple,  was  competent  evidence  upon  a  plea  of  estoppel. 

4.— Trial — Opening  and  Concluding. 

In  the  absence  of  a  bill  of  exception  showing  that  a  request  by  defendant 
to  be  allowed  to  open  and  conclude  the  argument  in  a  trial  was  called  to  the 
attention  of  the  court,  and  that  the  request  was  refused  by  the  court,  an  as- 
signment of  error  based  upon  an  alleged  refusal  of  said  request,  can  not  be 
considered. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  before 
Hon.  W.  B.  Powell. 

«/.  J.  O'Fxel  and  B.  E.  Moore,  for  appellant. 

Joe  H.  Eagle  and  J.  A.  Mooney,  for  appellee. 

McMEANS,  Associate  Justice. — Appellee  John  H.  Kirby  sued  the 
appellant  B.  E.  Moore  on  a  promissoiy  note  for  $800  and  to  foreclose  a 
deed  of  trust  on  a  tract  of  land  in  Tyler  County,  given  as  security  for 
the  payment  thereof. 

Appellant  pleaded  payment  by  him  of  the  notes  in  question  by  the 
conveyance  to  Kirby  of  320  acres  of  the  Collier  headright;  and,  by  way 
of  cross-bill,  further  pleaded  that  in  October,  1896,  he  had  conveyed,  or 
caused  to  be  conveyed,  to  Kirby,  or  W.  L.  Moody  &  Co.,  a  tract  of  1,476 
acres  of  land  in  Hardin  County,  known  as  the  Washington  K.  GriflSn 
headright  survey,  in  trust  and  only  in  trust,  with  the  understanding 
that  Kirby  should  sell  the  land  at  the  best  price  obtainable,  and  of  the 
proceeds  of  the  sale  he  should  retain  the  amount  of  a  debt  due  by  ap- 
pellant to  him,  which  arose  by  reason  of  Kirby  having  endorsed  and 
thereby  becoming  liable  upon  a  note  made  by  appellant  to  W.  L.  Moody 
&  Co.,  which  appellant  alleged  to  be  about  $3,000,  and  the  balance 
should  be  turned  over  by  Kirby  to  appellant ;  that  such  trust  relationship 
existed  over  said  land  as  long  as  Kirby  retained  it,  and  over  the  proceeds 
after  he  sold  it ;  that  Kirby  sold  the  land  for  $30  per  acre,  which  netted 
a  sum  sufficient  to  pay  the  debt  and  left  a  remainder  in  Kirby's  hands 
in  excess  of  $40,000 ;  that  appellant  had  at  different  times  paid  to  Kirby 
certain  sums  of  money  to  be  applied  as  a  credit  on  the  sum  Kirby  had 
become  liable  to  pay  for  appellant  to  W.  L.  Moody  &  Co.  Appellant 
prayed  that  an  accounting  be  had,  that  he  have  judgment  against  Kirby 
canceling  the  note  sued  on,  and  for  the  balance  due  him  by  Kirby  of  the 
proceeds  of  sale  of  the  Griffin  and  Collier  tracts  after  paying  the  Moody 
&  Co.  debt. 

Appellee  Kirby,  by  way  of  replication,  denied  that  the  Collier  tract 
was  deeded  by  Moore  to  him  in  payment  of  the  $800  note  sued  on,  and 
specially  denied  that  the  Griffin  tract  was  conveyed  to  him  in  trust  for 
any  purpose,  and,  in  special  answer  to  the  allegation  to  the  effect  that 
said  Griffin  1,476  acres  was  conveyed  by  Moore  to  him  in  trust,  Kirby 
Bet  up  the  general  status  of  the  business  affairs  of  Moore  with  him,  to 
the  general  effect  that,  over  and  above  the  $800  note  forming  the  basis 
of  tMs  suit,  Moore  owed  him  more  than  $1,800  open-account  indebted- 
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ness  for  accommodation  loans,  and  that  he  had  paid  to  Aldridge  for 
Moore  more  than  $600,  and  the  de  Shazo  claim  for  about  $900,  and  had 
endorsed  Moore's  note  to  Moody  for  about  $4,500,  which  had  matured, 
and  that  Moody  had  sued  Moore  as  maker,  and  Kirby  as  surety  thereon, 
and  obtained  judgment,  which  was  abstracted  in  different  counties  in 
Texas  where  Kirby  had  property,  thus  legally  requiring  him  to  discharge 
the  judgment,  and,  in  that  connection,  that  Moody  refused  to  release 
said  judgment  without  satisfactory  security,  and  tliat,  as  such  security, 
^foore  caused  the  GriflSn  1,476  acres  of  land  to  be  deeded  to  Moody  as 
security  for  said  debt,  and  that  thereupon  Moore  proposed  to  Kirby 
that,  if  Kirby  would  pay  Moody's  judgment  of  about  $4,500,  Moore 
would  cause  Moody,  upon  the  payment  of  same,  to  deed  said  Griffin 
1,476  acres  to  Kirby  in  repayment  of  said  sum,  as  Kirby's  property  ab- 
solutely, and  that  Kirby  paid  Moody  $4,539.65  for  Moore,  and  in  satis- 
faction and  reimbursement  Moody,  at  the  instance  and  request  of  Moore, 
deeded  the  said  tract  of  land  to  plaintiff;  and  that  said  transaction  by 
which  the  title  to  the  Griffin  1,476  acres  went  from  ^loore  into  Kirby  was 
not  a  trust  in  any  sense,  but  that  the  same  was  a  sale  absolute,  and  that 
Kirby  owed  Moore  no  sum  of  money  consequent  thereon. 

Thereafter  appellant,  by  his  amended  answer,  alleged  that  the  $800 
note  sued  on  had  been  paid  long  prior  to  the  filing  of  the  suit,  and  fur- 
ther, that  Kirby  having  endorsed  a  note  for  him  to  W.  L.  Moody  &  Co. 
for  the  principal  sum  of  $3,600,  appellant  sold  his  stock  of  merchandise 
to  Yotaw,  taking  as  pay  a  special  warranty  deed  from  Votaw  for  the 
Griffin  1,476  acres,  and  that,  for  the  purpose  of  securing  Kirby  against 
loss  by  reason  of  the  latter's  endorsement  of  the  Moody  &  Co.  note,  he 
forwarded  said  deed  to  Kirby,  and  that  Kirby  afterwards  caused  Votaw 
to  deed  said  land  to  Moody,  to  which  Moore  assented  after  the  fact  was 
explained  to  him;  that  Moody  held  said  land  in  trust,  and  not  by  title 
absolute,  and  only  as  additional  security  for  the  payment  of  the  note  en- 
dorsed by  Kirby;  that  Moore  caused  a  deed  to  the  Collier  320  acres  and 
the  Baker  160  acres  to  be  executed  to  Kirby,  the  price  of  which,  less  a 
small  sum  due  by  Moore  for  the  purchase  money,  which  Kirby  assumed, 
and  a  small  amount  in  cash  which  Kirby  paid  to  Moore,  was  agreed  to 
be  applied  to  the  Moody  &  Co.  debt. 

By  supplemental  petition  appellant  specially  excepted  to  so  much  of 
appellee's  answer  as  set  up  the  open-account  indebtedness  alleged  by 
Kirby  to  be  due  him  from  Moore,  the  ground  of  the  exception  being  that 
the  petition  failed  to  show  when  or  to  whom  the  alleged  payment  of 
money  for  Moore  was  made,  and  specially  pleaded  the  statute  of  frauds 
as  to  the  de  Shazo  claim  for  $900. 

On  such  state  of  pleadings  the  case  went  to  trial  before  a  jury,  and 
resulted  in  a  verdict  for  appellee  for  the  principal  and  interest  of  the 
note  sued  on  and  foreclosure  of  the  deed  of  trust,  and  that  appellant  take 
nothing  by  his  cross-bill.  Appellant's  motion  for  new  trial  having  been 
overruled,  he  duly  perfected  this  appeal. 

The  evidence  justifies  the  following  findings  of  fact:  There  had  been 
a  course  of  dealing  between  the  parties  for  many  years,  consisting  in 
the  main  of  loans  of  money  and  other  favors  by  Kirby  to  Moore,  one  of 
the  loans  being  $800,  which  forms  the  basis  of  this  suit.  These  trans- 
actions were  numerous,  and  were  continued  after  Moore  had  become 
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financially  involved^  and  bo  little  expectation  was  then  entertained  by 
Kirby  of  repayment  that  he  ceased  to  set  down  the  item  of  certain  loans 
in  his  account  book,  except  only  the  loan  sued  on,  which  was  closed  by 
note  and  secured  by  a  deed  of  trust  on  real  estate.  At  the  solicitation  of 
Moore,  Kirby  endorsed  Moore's  note  to  W.  L.  Moody  &  Co.  for  $3,600, 
the  proceeds  of  which  went  to  the  purchase  of  a  stock  of  merchandise  by 
Moore,  to  be  under  Moore's  exclusive  ownership  at  Woodville.  The 
Moody  note  matured,  and  Moore  not  being  able  to  pay  same,  suit  was 
instituted  thereon  by  ]iIoody  against  Moore  and  Kirby,  and  judgment  re- 
covered thereon  against  both  in  the  sum  of  more  than  $4,500,  and  an 
abstract  of  this  judgment  was  duly  recorded  in  all  the  counties  in  which 
Kirby  owned  land.  Moore,  desiring  to  protect  Kirby  against  the  pay- 
ment of  the  judgment  as  far  as  he  could,  being  at  the  time  insolvent, 
traded  the  remnant  of  his  stock  of  goods  for  a  title  C.  M.  Votaw  had  to 
the  GriflSn  survey  of  1,476  acres  in  Hardin  County,  which  the  parties 
appear  to  have  regarded  at  that  time  to  be  worth  about  $3,000,  and 
Votaw  made  and  delivered  his  deed  to  Moore  therefor,  and  Moore  sent 
the  deed  to  Kirby,  to  be  used  by  the  latter  in  such  a  way  as  Kirby  saw 
fit  for  his  protection  against  the  payment  of  said  judgment.  Kirby  at 
the  time  had  paid  a  part  of  the  judgment,  and  afterwards,  to  induce 
Moody  to  release  his  property  from  the  judgment  lien,  offered  to  pay 
Moody  $500  every  ninety  days  until  the  judgment  could  in  this  manner 
be  discharged,  and  this  was  assented  to  by  Moody  with  the  understanding 
that  the  Griffin  tract  should  be  included  as  additional  security.  In  the 
meantime  Kirby  had  sent  to  Votaw  the  deed  executed  by  him  to  Moore, 
and  before  the  transaction  between  Kirby  and  Moody,  just  related,  the 
deed  had  been  destroyed  by  fire  which  burned  the  desk  in  which  Votaw 
had  placed  it.  Kirby,  with  Moore^s  consent,  directed  that  Votaw  execute 
and  deliver  a  deed  to  Moody  conveying  the  land  to  Moody,  and  this  was 
done,  the  deed  being  one  of  general  warranty  and  the  recited  considera- 
tion being  $25,  the  agreement  between  all  parties  being  that  the  title 
should  stand  as  additional  security  for  Moody's  judgment,  Kirby  after- 
wards paid  off  Moody's  judgment  in  full.  Afterwards,  on  July  7,  1900, 
Moore  wrote  to  Moody  the  following  letter : 

"Col.  W.  L.  Moody, 

"Galveston,  Texas. 

"Dear  Sir:  Several  years  ago  C.  M.  Votaw  at  my  request  conveyed 
to  you  the  Washington  R.  Griffin  1,476  acres  of  land  in  Hardin  County. 
This  land  was  conveyed  to  you  as  part  security  for  a  debt  which  I  owed 
you  and  upon  which  debt  you  had  obtained  judgment,  both  against  my- 
self and  against  my  surety,  Mr.  Jno.  H.  Kirby,  of  Harris  County,  Texas. 
I  had  an  agreement  with  Mr.  Kirby  under  which,  if  I  failed  to  pay  the 
debt  and  he  paid  it,  the  land  was  to  be  conveyed  by  you  to  him.  Mr. 
Kirby  has  paid  that  debt  and  is  entitled  to  receive  conveyance  to  the  land. 
You  will  therefore  please  convey  it  to  him,  as  I  have  no  interest  therein 
and  have  never  had." 

By  the  authority  conferred  in  the  foregoing  letter  Moody  conveyed' 
the  land  to  Kirby. 

When  Moore  sold  to  Kirby  the  320-acre  Collier  survey,  the  160-acre 
Baker  survey,  and  when  he  made  certain  other  payments  to  Kirby  shown 
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by  the  evidence,  he  did  not  direct  Kirby  to  apply  the  proceeds  of  the 
sale  or  the  payments  to  either  the  note  for  $800  or  to  the  Moody  note, 
nor  did  he  direct  the  application  of  said  payments,  and  Kirby  in  fact 
applied  the  same  to  the  payment  of  the  open-account  indebtedness  due 
him  by  Moore. 

Whether  Kirby  held  the  title  to  the  GriflBn  survey  in  trust  for  Moore 
was  a  question  which  was  submitted  to  the  jury  by  an  accurate  charge; 
and  the  jury^s  verdict,  finding  against  Moore,  settles  that  issue  adversely 
to  appellant^s  contention. 

The  verdict  also  settles  in  favor  of  appellee  his  contention  that  the 
proceeds  of  the  sale  of  the  320-acre  Collier  survey  and  of  the  160-acre 
Baker  su^rvey,  as  well  as  other  sums  paid  by  appellant  to  him,  were 
properly  applied  to  indebtedness  due  by  appellant  to  him  other  than  the 
$800  note  sued  on  and  the  note  of  W.  L.  Moody  &  Co. 

By  his  first  assignment  appellant  complains  that  the  court  erred  in 
permitting  appellee  to  testify,  over  objection,  that  appellant  told  him 
that  if  he,  appellee,  would  pay  the  Moody  debt,  he  could  have  the  land. 
The  assignment  can  not  be  sustained.  The  pleadings  of  both  parties 
raised  the  issue  of  whether  the  deed  from  Moody  to  Kirby  vested  the 
title  to  the  land  in  the  latter  in  trust  for  Moore,  or  whether  said  deed 
vested  in  Kirby  the  absolute  title.  Moore  having  testified  that  the  land 
was  deeded  to  Kirby  in  trust  only,  it  was  competent  for  Kirby  to  con- 
tradict this  statement,  if  he  could,  by  proper  evidence  showing  that  the 
true  intent  of  the  parties  was  otherwise. 

By  his  second  assignment  appellant  complains  of  the  action  of  the 
court  in  permitting  appellee  to  testify,  over  the  objection  that  there  ex- 
isted better  evidence,  that  Moody  had  conveyed  to  him  the  Qrif&i  sur- 
vey of  land.  While  the  deed  itself  was  the  best  evidence,  and  ordinarily, 
where  it  can  be  produced,  is  the  only  proper  evidence  of  the  conveyance 
of  land  from  one  person  to  another,  still  we  think  that  if  it  was  error  to 
admit  the  evidence  it  was  not  an  error  of  which  appellant  caCn  complain. 
He  himself  had  alleged  that  the  land  had  been  conveyed  to  Moody  or 
Kirby,  and  that,  after  being  so  conveyed,  was  held  by  the  grantee  in 
trust.  It  was  a  part  of  his  case  to  prove  the  conveyance  as  alleged,  and 
he,  having  failed  to  do  so,  can  not  complain  that  his  adversary  had  done 
so  for  him,  and  thus  supplied  testimony  of  a  fact  necessary  to  be  proved 
in  attempting  to  make  out  the  case  alleged  by  him  in  his  cross-action. 
The  assignment  is  overruled. 

By  the  thirteenth  assignment  appellant  complains  that  "the  court 
erred  in  admitting  in  evidence  the  letter  of  July  7,  1900,  from  Moore 
to  Moody  (hereinbefore  set  out),  because  it  had  been  shown  that  Moody 
held  the  land  in  trust  for  defendant;  that  the  letter  was  written  by  Kirby 
at  Houston,  and  sent  to  Moore  at  Beaumont,  and  it  could  not  deceive 
him ;  that  it  was  not  sufficient  to  pass  out  of  defendant  the  title  to  said 
land.'' 

The  introduction,  of  the  letter  was  not  objected  to  when  offered,  nor 
was  any  bill  of  exception  to  its  admission  reserved.  The  assignment 
will  not  therefore  be  considered.  But,  should  we  consider  it  for  any  pur- 
pose, a  sufficient  answer  to  it  would  be  that  the  letter  was  not  introduced 
for  the  purpose  of  showing  that  the  letter  itself  passed  the  title  out  of 
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defendant  and  into  Kirby,  but  on  the  general  issue  of  estoppel  pleaded 
by  Kirby. 

Nor  was  it  error  for  the  court  to  refuse  to  give  defendant's  special 
charge  No.  2,  as  complained  of  in  the  nineteenth  assignment.  The  re- 
quested charge  assumed  as  true  facts  which  the  jury  were  necessarily  re- 
quired to  decide^  and  was,  therefore,  upon  the  weight  of  the  evidence. 

The  seventeenth  assignment  is  as  follows:  "The  court  erred  in  re- 
fusing defendant  the  right  to  open  and  conclude  the  argument  in  this 
cause,  defendant  having  filed  admission  of  plaintiff's  claim  unless  de- 
feated by  payment.^'  No  bill  of  exception  was  reserved  to  the  alleged 
action  of  the  court,  nor  does  the  record  otherwise  show  that  the  request 
was  in  any  way  disposed  of.    The  assignment  can  not  be  considered. 

Other  assignments  presented  in  the  brief  of  appellant  have  been  con- 
sidered by  us,  and  we  are  of  the  opinion  that  there  is  no  reversible  error 
shown  in  any  of  them.    The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  E.  Pierce  y.  Texas  Bice  Development  Company  et  al. 

Decided  November  2,  1908. 

l.*-TrefpaM  to  Try  Title— Estoppel — ^Pleading. 

Under  the  general  allegation  of  title  in  an  action  of  trespass  to  try  title 
in  this  State,  the  rights  of  the  plaintiff  are  as  broad  as  the  rights  of  the  de- 
fendant under  a  plea  of  not  guilty.  Either  party  is  entitled  to  show  any  title 
they  may  have,  legal  or  equitable,  or  any  facts  which  would  defeat  the  title 
shown  by  his  opponent.  It  is  therefore  not  necessary  for  the  plaintiff  in  such 
action  to  plead  title  by  estoppel  against  the  defendant. 

1— Same— Defense  by  Warrantor. 

A  warrantor  of  title  to  land,  when  made  a  party  to  a  suit  of  trespass  to 
try  title  involving  the  title  conveyed  by  him,  may  interpose  any  defense  that 
his  warrantee  might  interpose,  including  estoppel. 

9^— Estoppel  In  Pais — JMj  to  Speak. 

If  one  remain  silent  when  it  is  his  duty  to  speak,  he  will  not  be  heard  to 
speak  thereafter  to  the  injury  of  one  who  was  induced  to  act  by  his  silence. 
But  in  the  absence  of  the  duty  to  speak,  no  rights  can  be  lost  or  acquired  by 
silence. 

4. — Same— Possetiion  of  lAnd  as  Hotioe  of  Title. 

Actual  possession  of  land  by  the  owner  is  notice  to  all  the  world  of  his 
claim.  One  who  buys  land  in  the  possession  of  another  from  a  person  other 
than  the  partv  in  possession,  will  not  be  heard  to  say,  for  the  purpose  of 
estoppel,  that  he  did  not  know  of  the  claim  of  the  party  in  possession.  Such 
possession  is  equivalent  to  actual  notice  and,  having  notice,  the  purchaser  could 
not  claim  that  he  was  misled  by  the  silence  of  the  party  in  possession.  Under 
such  circumstances  no  duty  rests  upon  the  owner  to  give  other  notice  of  his 
title  to  a  prospective  purchaser. 

fn — Ssino    Oharge — ^EYidenoe. 

In  an  action  of  trespass  to  try  title  wherein  the  plaintiff  relied  upon  title 
by  estoppel  in  pais,  evidence  considered,  and  held  insufficient  to  justify  the 
oonrt  in  submitting  the  issue  to  the  jury. 
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Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Wells  Thimpson. 

Oaines  &  Corbett  and  Lane,  Jackson,  Kelly  &  Wolters,  for  appellant.— 
Under  the  state  of  the  pleadings  of  all  the  parties  in  this  case,  no  issue 
of  estoppel  could  properly  have  been  raised  by  plaintiff  or  its  warrantors, 
and  it  was  error  for  the  court  to  submit  a  charge  upon  such  issue. 
Hartley's  Digest,  art.  3236 ;  Bev.  Stats.,  art.  6257 ;  Mims  v.  Mitchell,  1 
Texas,  443;  Bamsey  v.  McCauley,  2  Texas,  189;  Coles  v.  Kelsey,  2 
Texas,  541;  Caldwell  v.  Haley,  3  Texas,  317;  Bivers  v.  Foote,  11  Texas, 
662;  Hollingsworth  v.  Holshousen,  17  Texas,  41;  McSween  v.  Yett,  60 
Texas,  183;  Hines  v.  Lumpkins,  47  S.  W.,  818;  Willie  v.  McNeill,  57 
Texas,  474;  Leach  v.  Millard,  9  Texas,  551;  Hubby  v.  Camplin,  22 
Texas,  582;  Stroud  v.  Springfield,  28  Texas,  671;  Pilcher  v.  Kirk,  55 
Texas,  208;  Joyner  v.  Johnson,  84  Texas,  465;  Jones  v.  Andrews,  62 
Texas,  667;  Johns  v.  Hardin,  81  Texas,  41;  Blume  v.  Bice,  12  Texas 
Civ.  App.,  4;  Holland  v.  Thompson,  12  Texas  Civ.  App.,  475;  Dalby  v. 
Booth,  16  Texas,  565;  Morrow  v.  Fleming,  69  S.  W.,  244;  McDonald  v. 
Downs,  45  Texas  Civ.  App.,  215. 

The  court  erred  in  submitting  the  special  charge  asked  by  the  ex- 
ecutors of  the  Pierce  estate,  because  it  was  based  upon  a  state  of  facts 
unsupported  by  the  evidence  in  the  case,  and  the  evidence  adduced  upon 
the  question  of  estoppel  was  wholly  insuflBcient  to  create  an  estoppel 
against  defendant  Pierce,  and  same  should  not  have  been  submitted  as 
an  issue  to  the  jury.  Bridges  v.  Johnson,  69  Texas,  717;  Edwards  v. 
Dickson,  66  Texas,  617;  Bynum  v.  Preston,  69  Texas,  291;  Equitable 
Mortgage  Co.  v.  Norton,  71  Texas,  689 ;  Nichols-Steuart  v.  Crosby,  87 
Texas,  453;  Bagsdale  v.  Gohlke,  36  Texas,  288;  Williams  v.  Chandler, 
25  Texas,  11;  Page  v.  Arnim,  29  Texas,  72;  Mayer  v.  Bamsey,  46  Texas, 
375;  Echols  v.  McKie,  60  Texas,  42;  Love  v.  Barber,  17  Texas,  317; 
Scoby  V.  Sweatt,  28  Texas,  730 ;  Lewis  v.  Brown,  87  S.  W.,  705 ;  Boggs 
V.  Merced,  14  Cal.,  367;  Hill  v.  Epley,  31  Pa.,  334;  Thayer  v.  Bacon,  3 
Allen,  163;  Brewer  v.  Boston  &  W.  B.  B.  Co.,  5  Metcalf  (Mass.),  478; 
2  Pomeroy's  Equity  (3d  ed.),  sees.  804  and  805. 

Proctors,  Vandenberge  &  Crain,  for  appellees. — ^Where  plaintiff  sues 
in  trespass  to  try  title,  and  the  defendant  pleads  "not  guilty"  and  the 
statutes  of  limitation,  without  specially  pleading  the  defendant's  title, 
it  is  wholly  unnecessary  and  improper  for  plaintiff  to  plead  estoppel, 
inasmuch  as  he  can  prove  same  under  his  petition  in  trespass  to  try 
title.  McSween  v.  Yett,  60  Texas,  183;  Lybrand  v.  Fuller,  59  S.  W., 
50;  Howe  v.  O'Brien,  45  S.  W.,  813;  Edwards  v.  Barwise,  69  Texas,  84; 
Bumpass  v.  McLendon,  101  S.  W.,  491. 

Being  vendor  and  warrantor  of  the  Holmes  survey,  wherever  situated, 
when  the  appellant  became  apprised  of  the  fact  that  his  vendee  was 
about  to  convey  this  particular  one  hundred  and  twenty-nine  acres  of 
land  as  a  part  of  the  Holmes  tract,  based  upon  a  survey  and  field  notes 
which  so  located  the  Holmes  as  to  include  this  one  hundred  and  twenty- 
nine  acres,  it  was  appellant's  affirmative  duty  to  call  to  the  attention  of 
the  purchaser,  Moore,  the  error,  if  any,  in  the  location  of  the  Holmes 
survey,  and  if  appellant  did  not  do  this  he  is  in  the  attitude  of  having 
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knowingly  suffered  Moore  to  purchase  and  expend  money  on  a  tract  of 
land  in  the  belief-  that  it  constituted  a  part  of  a  particular  original  sur- 
vey as  to  which  the  appellant  was  himself  both  vendor  and  warrantor, 
and  even  if  appellant  did  this  passively  he  should  not  afterwards  be 
permitted  to  exercise  his  legal  right  against  Moore.  11  Am.  &  Eng. 
Ency.,  pp.  429-431;  16  Cyc,  pp.  765-767,  773  and  791-795;  nate  to  57 
Am.  Eep.,  428-433;  note  to  10  Am.  St.  Eep.,  21-22;  Burleson  v.  Burle- 
son, 28  Texas,  383 ;  Kirk  v.  Hamilton,  102  U.  S.,  68. 

PLEASANTS,  Chief  Justice. — This  is  a  suit  in  form  of  an  action 
of  trespass  to  try  title  brought  by  the  Texas  Bice  Development  Company 
against  appellant  J.  E.  Pierce,  to  recover  129  acres  of  land  alleged  to  be 
a  part  of  the  Edward  L.  Holmes  survey  in  Matagorda  County.  In  ad- 
dition to  the  usual  allegations  in  an  action  of  trespass  to  try  title,  plain- 
tiff alleges,  in  substance,  that  it  purchased  the  land  in  controversy  from 
W.  C.  Moore,  paying  him  therefor  the  sum  of  $9  per  acre;  that  said 
Moore  purchased  same  from  the  executors  of  the  will  of  Abel  H.  Pierce, 
deceased,  paying  therefor  the  sum  of  $5  per  acre,  and  that  the  said  Moore 
and  the  said  executors,  in  conveying  said  land,  entered  into  covenants  of 
general  warranty  binding  themselves  to  warrant  and  forever  defend  the 
title  to  said  land  in  their  said  vendees,  their  heirs  and  assigns.  The 
prayer  of  the  petition  is  for  service  upon  the  said  Moore  and  said  execu- 
tors, and  for  judgment  against  Pierce  for  all  of  the  land  sued  for,  and 
in  the  alternative  for  judgment  against  said  Moore  and  said  executors 
on  their  said  warranties  for  the  purchase  price  of  any  portion  of  said 
land  in  which  plaintiff  may  fail  to  show  title. 

The  defendant  Pierce  answered  by  plea  of  not  guilty  and  by  special 
pleas  of  limitation  of  three,  five  and  ten  years. 

The  defendants,  Moore  and  executors  of  the  estate  of  Abel  H.  Pierce, 
by  their  answers  admitted  the  execution  of  the  warranty  deeds  as  al- 
leged in  plaintiff's  petition,  and  each  of  said  defendants  especially  de- 
nied that  the  defendant  J.  E.  Pierce  had  any  title  to  the  land,  and  joined 
in  plaintiff's  prayer  for  the  recovery  of  the  land  against  him. 

The  trial  in  the  court  below  was  by  a  jury,  and  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiff. 

The  only  issue  raised  by  the  evidence  was  that  of  boundary.  If  the 
land  in  controversy  is  a  part  of  the  Holmes  survey,  plaintiff  was  entitled 
to  recover.  If  not  included  in  the  boundaries  of  said  survev,  defendant 
Pierce  was  entitled  to  a  verdict,  unless  estopped  from  asserting  title 
thereto  by  reason  of  facts  hereinafter  set  out. 

The  evidence  was  conflicting  upon  the  issue  of  boundary,  and  the  rec- 
ord shows  that  that  issue  was  not  passed  upon  by  the  jury,  and  it  would 
therefore  be  improper  for  us  to  express  any  conclusion  upon  this  fact 
issue. 

The  Holmes  survey,  which,  according  to  the  patent  by  which  it  was 
granted  by  the  State,  contains  258  acres  of  land,  was  conveyed  by  the 
defendant  J.  E.  Pierce  to  Abel  H.  Pierce  by  deed  of  general  warranty 
on  July  24,  1887.  This  deed  describes  the  land  as  follows :  "That  cer- 
tain tract  of  land  containing  two  hundred  and  fifty-eight  acres  granted 
to  Edward  L.  Holmes,  lying  and  being  situated  in  Matagorda  County, 
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and  is  situated  between  Cash's  creek  and  the  east  Coranchua^  and  ad- 
joins the  G.  Payne  and  Nathaniel  Beed  grants.*' 

After  the  death  of  Abel  H.  Pierce  his  executors  sold  the  Holmes  sur- 
vey, along  with  other  lands  belonging  to  said  estate,  to  the  defendant, 
W.  C.  Moore.  After  executing  the  contract  of  sale  to  Moore,  but  before 
the  execution  of  the  deed  to  him,  the  executors  had  the  land,  surveyed. 
According  to  this  survey  the  129  acres  in  controversy,  which  is  within 
the  inclosure  and  in  the  possession  of  the  defendant  J.  E.  Pierce,  is  a 
part  of  the  Holmes  survey.  After  this  survey  was  made,  and  before  the 
execution  of  the  deed  to  Moore,  A.  P.  Borden,  one  of  the  executors,  had 
a  conversation  with  the  defendant  Pierce  which  is  thus  detailed  by  Bor- 
den: 

"I  saw  him  (meaning  J.  E.  Pierce)  in  the  hospital  at  Galveston.  I 
think  it  was  in  March  sometime.  Mr.  Leckie  had  made  a  survey  before — 
the  year  previous — and  he  had  compiled  his  field  notes,  and  I  was  down 
at  Galveston  one  day  and  met  Mr.  John  E.  Pierce  out  at  the  hospital. 
I  went  out  to  see  Mr.  Pierce.  He  asked  me  how  much  the  survey 
(meaning  the  part  of  the  E.  L.  Holmes  survey)  covered.  I  told  him 
129  acres,  and  he  said  that  Leckie  did  not  get  within  a  mile  of  it.  I  said, 
*You  gave  him  the  starting  point;'  and  he  said  (meaning  Mr.  Pierce) 
that  he  (Leckie)  did  not  get  within  a  mile  of  it,  and  that  he  (Pierce) 
knew  right  where  it  was  (meaning  the  Holmes  survey).  I  said,  *I  want 
to  get  it  right  before  we  deed  this  property.'  Mr.  Pierce  said,  *Send  him 
back  out  there;  I  will  show  him  right  where  it  is'  (meaning  Mr.  Leckie). 
Mr.  Pierce  says,  *He  won't  survey  for  me'  (meaning  Leckie).  I  says, 
^Yes,  he  will.'  I  told  him  I  would  have  Mr.  Leckie  go  back  down  there ; 
if  he  could  convince  him  (Leckie)  that  he  was  wrong  in  the  first  sur- 
vey I  would  pay  all  expenses,  and  that  if  he  did  not  convince  him 
(meaning  Leckie)  that  he  (meaning  Mr.  Pierce)  was  right,  that  he 
would  have  to  pay  him  (Leckie).  I  told  him  that,  and  he  said  that  it 
was  a  very  satisfactory  agreement  with  him ;  that  was  the  understanding 
we  had." 

Borden  further  testified  as  follows:  **Mr.  Leckie  made  another  sur- 
vey. After  the  second  survey  Mr.  Leckie  made  no  report  to  me,  and  I 
did  not  pay  him  for  the  survey.  Was  never  called  upon  to  pay  it.  Our 
agreement  was  this:  If  Mr.  Pierce  convinced  Leckie  that  he  (Leckie) 
was  wrong,  I  was  to  pay  for  the  survey;  otherwise  Mr.  Pierce  was  to 
pay  for  it.  I  do  not  know  whether  the  survey  was  ever  paid  for  or  not. 
I  never  was  called  on  to  pay  for  it  and  never  asked  any  questions  about 
who  paid  for  it.  I  did  not  make  a  deed  to  Mr.  Moore  until  after  the 
second  survey  had  been  made  under  that  agreement.  Mr.  Pierce  never 
made  any  complaint  to  me  after  the  survey  was  made,  and  I  conveyed 
the  land  to  Mr.  Moore  afterwards.  I  held  up  the  deed  until  the  survey 
was  made.  I  depended  upon  the  agreement  with  Mr.  Pierce  as  to  the 
second  survey." 

At  the  time  of  the  conversation  above  quoted  the  defendant  Pierce 
knew  that  Borden  was  having  the  land  surveyed  for  the  purpose  of  con- 
veying it  to  Moore.  Pierce  testified  in  the  case,  and  did  not  deny  this 
conversation  further  than  to  say  he  did  not  remember  it.  He  admitted, 
however,  that  he  paid  Leckie  for  making  the  second  survey. 

The  land  in  controversy  is  included  within  the  field  notes  of  the 
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Holmes  survey^  as  set  out  in  the  deed  from  the  executors  of  Abel  H. 
Pierce  to  defendant  Moore.  As  before  stated,  the  testimony  as  to 
whether  it  is  included  in  the  original  field  notes  of  the  Holmes  survey  is 
conflicting,  and  that  issue  was  not  determined  by  the  jury.  Upon  this 
evidence  the  trial  court,  at  the  request  of  the  executors  of  Abel  H. 
Pierce,  gave  the  jury  the  following  instruction : 

"If  you  believe  from  the  evidence  that  the  executors  of  the  will  of  A. 
H.  Pierce  were  contemplating  a  sale  of  a  certain  tract  of  land  in  Mata- 
gorda County  to  W.  C.  Moore,  in  which  tract  was  included  that  portion 
of  the  E.  L.  Holmes  survey  for  which  plaintiflf  sues  herein,  and  that  the 
defendant  J.  E.  Pierce  knew  of  such  contemplated  sale;  and  if  you  be- 
lieve that  the  defendant  A.  P.  Borden  and  Mamie  P.  Withers  had  said 
land  surveyed,  and  that  J.  E.  Pierce  knew  where  the  lines  of  said  Holmes 
were  located,  and  the  said  J.  E.  Pierce  complained  of  such  location ;  and 
if  you  believe  that  subsequently  A.  P.  Borden  and  J.  E.  Pierce  agreed 
upon  a  resurvey  of  said  survey,  and  that  they  agreed  that,  if  such  re- 
survey  should  determine  the  true  location  of  the  Holmes  survey  to  be 
in  the  position  as  shown  by  the  first  survey,  that  J.  E.  Pierce  should  pay 
for  such  survey,  but  the  location  should  be  determined  to  be  in  another 
and  different  position ;  and  if  you  further  believe  that  such  resurvey  de- 
termined the  location  of  the  said  Holmes  survey  to  be  in  the  same  po- 
sition in  which  it  was  located  by  the  first  survey;  and  if  you  believe  that 
said  J.  E.  Pierce,  being  informed  of  the  result  of  the  second  survey,  then 
paid  for  such  survey,  and  made  no  protest  against  same  either  to  the 
said  A.  P.  Borden  or  Mamie  Withers,  or  to  W.  C.  Moore,  but  permitted 
said  sale  to  be  made  to  said  W.  C.  Moore,  and  permitted  said  Moore  to 
pay  for  same,  then  you  are  charged  that  the  said  J.  E.  Pierce  is  now  es- 
topped from  denying  the  correctness  of  said  resurvey/* 

There  is  an  evident  omission  of  a  clause  in  this  charge  as  copied  in 
the  record,  but  in  view  of  the  testimony  as  to  the  agreement  between 
Borden  and  Pierce  it  can  be  readily  supplied. 

The  verdict  returned  by  the  jury  is  as  follows :  "We,  the  jury,  find 
for  plaintiff  as  prayed  for  in  original  petition.  This  decision  is  ar- 
rived at  by  special  charge  as  to  estoppel.    S.  M.  Jeter,  foreman.'' 

Appellant  complains  of  the  charge  above  set  out  on  the  ground  that 
the  issue  of  estoppel  was  not  raised  either  by  the  pleading  or  the  evi- 
dence in  the  case. 

There  is  no  merit  in  the  objection  that  estoppel  was  not  pleaded. 
Plaintiff  not  having  specially  pleaded  its  title,  it  could,  under  the  gen- 
eral allegations  of  its  petition,  prove  any  title  legal  or  equitable  which  it 
might  have  to  land,  or  any  fact  tending  to  prove  title  either  legal  or 
equitable.  We  understand  the  rule  to  be  that  the  rights  of  a  plaintiff 
under  the  general  allegation  of  title  in  an  action  of  trespass  to  try  title, 
when  no  special  title  is  pleaded,  and  the  defendant  answers  by  a  plea  of 
not  guilty  and  pleads  no  special  defense  other  than  limitation,  are  as 
broad  as  the  rights  of  the  defendant  in  such  case  under  his  plea'  of  not 
guilty.  In  this  state  of  pleading  either  party  is  entitled  to  show  any 
title  they  may  have,  either  legal  or  equitable,  or  any  facts  which  would 
defeat  the  title  shown  by  his  opponent.  McSween  v.  Yett,  60  Texas, 
183;  Edwards  v.  Barwise,  69  Texas,  85;  Lybrand  v.  PttUer,  24  Texas 
Vol.  LII.  Civil— 14. 
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Civ.  App.,  296;  Wade  v.  Boyd,  24  Texas  Civ.  App.,  492;  Welder  v. 
Lambert,  91  Texas,  510. 

It  is  clear  that  if  Moore  acquired  title  to  the  land  by  estoppel  that 
the  title  thus  acquired  by  him  passed  to  his  grantee,  the  plaintiff,  and 
it  is  equally  clear  that  the  executors  of  the  Pierce  estate,  who  are  bound 
to  Moore  on  their  warranty,  can,  as  against  the  defendant  Pierce,  show 
any  title  which  Moore  might  have  to  the  land. 

We  agree  with  appellant,  however,  that  the  evidence  does  not  raise 
the  issue  of  estoppel.  It  is  not  contended  by  appellee  that  the  agreement 
between  Pierce  and  Borden,  before  set  out,  would  estop  Pierce  from  claim- 
ing the  land  as  against  the  executors  of  the  A.  H.  Pierce  estate,  but  it  is 
earnestly  insisted  that  the  failure  of  Pierce  to  notify  Moore  of  his  claim 
to  the  land,  when  he  knew  that  Moore  was  about  to  purchase  it  from  said 
executors,  would  estop  him  from  afterwards  setting  up  his  claim  thereto 
against  Moore,  who  purchased  without  actual  knowledge  of  Pierce's 
claim  so  far  as  is  shown  by  the  record. 

No  principle  of  equity  is  better  established,  and  none  appeals  more 
strongly  to  the  enlightened  conscience  than  that  embodied  in  the  rule 
that,  if  one  remains  silent  when  it  is  his  duty  to  speak,  he  will  not  be 
heard  to  speak  thereafter  to  the  injury  of  one  who  was  induced  to  act 
on  the  faith  of  his  silence.  From  the  statement  of  the  rule  it  is  mani- 
fest that,  unless  the  duty  to  speak  exists,  no  rights  can  be  lost  or  ac- 
quired by  silence. 

In  considering  the  question  of  estoppel  against  defendant  Pierce,  by 
reason  of  his  failure  to  notify  Moore  before  his  purchase  of  his  claim  to 
the  land,  the  title  to  the  land  must  be  regarded  as  in  said  defendant  at 
the  time  Moore  purchased,  otherwise  no  issue  of  estoppel  could  arise, 
because  no  one  can  be  held  to  be  estopped  from  claiming  rights  he  never 
possessed.  The  evidence  shows  that  Pierce  was  in  possession  of  the 
land.  If  appellee's  contention  is  correct,  then  it  must, be  held  that  when- 
ever one  who  owns  and  is  in  possession  of  land  leaiiis  that  another  is 
claiming  same,  and  intends  to  convey  it  to  a  third  party,  it  is  the  duty 
of  the  owner  in  possession  to  notify  the  third  party  of  his  claim  and 
warn  him  not  to  purchase  the  land. 

We  can  not  believe  that  any  such  duty  devolves  upon  the  owner  of 
the  land.  His  possession  is  notice  of  his  claim  to  all  the  world,  and  in 
the  absence  of  such  possession  the  registration  of  his  deed  is  such  no- 
tice, and  one  who  buys  land  in  the  possession  of  another  from  a  person 
other  than  the  party  in  possession  will  not  be  heard  to  say  that  he  did 
not  know  of  the  claim  of  the  party  in  possession. 

We  do  not  think  that  the  fact  that  the  defendant  Pierce  had  con- 
veyed the  Holmes  survey  to  A.  H.  Pierce,  the  testator  of  the  executors, 
by  warranty  deed,  in  any  way  affects  the  question.  If  the  land  was  a 
part  of  the  Holmes  survey  there  can  be  no  question  of  estoppel  in  the 
case,  and  if  it  is  not,  Pierce's  deed  conveying  said  survey  in  no  way 
affected  the  notice  which  his  possession  gave  of  his  claim  to  the  land  in 
controversy.  Moore  bought  charged  with  notice  of  all  the  facts  shown 
in  his  chain  of  title,  among  which  were  the  bounfiaries  of  the  Holmes 
survey  conveyed  by  the  defendant  Pierce  to  A.  H.  Pierce,  and  he  would 
not  be  heard,  as  against  the  defendant  Pierce,  to  deny  knowledge  of  such 
boundaries. 
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We  think  the  facts  relied  upon  by  appellees  are  lacking  in  two  of  the 
necessary  elements  of  an  estoppel,  viz. :  Moore,  the  party  in  whose  favor 
the  estoppel  is  asserted,  was  charged  with  notice  of  appellant's  claim, 
and  will  not  be  heard  to  say  that  he  did  not  have  notice  thereof,  and 
there  is  no  evidence  that  he  relied  and  acted  upon  the  failure  of  de- 
fendant Pierce  to  give  him  notice  of  the  fact  that  he  would  not  be  bound 
by  the  second  survey  of  the  land  under  his  agreement  with  Borden.  There 
is  no  evidence  that  Moore  ever  heard  of  said  agreement,  and  if  it  had 
been  made  known  to  him  there  is  nothing  in  the  agreement  or  in  the 
subsequent  action  of  the  parties  thereunder  which  would  have  justified 
the  conclusion  on  his  part  that  Pierce  had  abandoned  his  claim  to  the 
land.  The  only  fair  presumption  from  the  evidence  is  that  in  the  pur- 
chase of  the  land  Moore  did  not  rely  upon  any  act  or  failure  to  act  or 
speak  on  the  part  of  defendant  Pierce,  but  purchased  solely  on  the  faith 
of  the  record  and  the  claim  and  warranty  of  his  grantors. 

The  cases  cited  by  appellee  fall  far  short  of  sustaining  their  conten- 
tion. In  the  first  case  cited,  Burleson  v.  Burleson,  28  Texas,  383,  a  land 
certificate  was  issued  to  John  Burleson,  Sr.,  and  was  subsequently  trans- 
ferred by  him  to  John  Burleson,  Jr.  Margaret  Burleson,  who  was  the 
wife  of  John  Burleson,  Sr.,  at  the  time  the  certificate  was  acquired, 
died  prior  to  the  transfer  above  mentioned.  At  the  time  this  transfer 
was  made  the  plaintiffs  in  the  case,  who  were  the  heirs  of  Margaret 
Burleson,  were  present,  and  made  no  objection  to  the  transfer  by  their 
father.  The  defendant,  John  Burleson,  Jr.,  and  the  other  defendants 
who  claimed  under  him,  pleaded  that  plaintiffs  were  estopped  under 
these  facts  from  asserting  their  claim  to  a  one-half  interest  in  the  land 
patented  under  said  certificate.  It  was  shown  that  John  Burleson,  Jr., 
knew  of  plaintiff's  interest  in  the  land  at  the  time  of  his  purchase.  In 
discussing  the  claim  of  estoppel  predicated  upon  these  facts  the  court 
says:  "The  effect  of  an  estoppel  in  pais  is  to  prevent  the  assertion  of  an 
unequivocal  right,  or  preclude  a  good  defense,  and  justice  demands  that 
it  should  not  be  enforced  unless  substantiated  in  every  particular.  12 
Barb.,  1287.  The  ground  upon  which  the  estoppel  proceeds  is  fraud, 
actual  or  constructive,  on  the  part  of  the  persons  sought  to  be  estopped. 
What  will  amount  to  the  suggestion  of  a  falsehood,  or  the  suppression  of 
the  truth,  may  be  diflBcult  to  determine  in  all  cases ;  but  some  turpitude, 
some  inexcusable  wrong,  that  constituted  the  direct  motive  or  induced 
the  outlay  or  purchase,  is  necessary  to  give  silence  or  acquiescence  the 
force  of  an  estoppel  in  pais.  Hence,  the  ignorance  of  the  true  state  of 
the  title  on  the  part  of  the  purchaser  must  concur  with  willful  misrepre- 
sentation or  concealment  on  the  part  of  the -persons  estopped.  1  Gil., 
430.  If  the  real  owner  knowingly  permit  a  third  person  to  purchase 
property  without  notice  of  his  claim  from  the  apparent  owner,  he  will  be 
estopped  from  asserting  his  title  against  such  innocent  bona  fide  pur- 
chaser.   8  B.  Mon.,  539. 

'The  true  doctrine  is  well  expressed  in  Story,  Eq.,  section  386.  In 
order  to  apply  an  estoppel  it  is  indispensable  that  the  party  standing  by 
and  concealing  his  rights  should  be  fully  apprised  of  them,  and  should, 
by  his  conduct  or  gross  neglect,  encourage  or  influence  a  purchaser ;  for 
if  he  be  wholly  ignorant  of  his  right,  or  the  purchaser  know  them,  or  if 
his  acts,  silence,  or  negligence  do  not  mislead,  or  in  any  manner  affect 
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the  transaction,  there  can  be  no  just  inference  of  actual  or  confltrnctive 
fraud  on  his  part.  Rights  can  be  lost  or  forfeited  only  by  such  conduct 
as  should  make  it  fraudulent  and  against  conscience  to  assert  them. 

"If  one  act  in  such  a  manner  as  i(itentionally  to  make  another  be- 
lieve that  he  has  no  rights,  or  has  abandoned  them,  and  the  other,  trust- 
ing to  that  belief,  does  an  act  which  he  otherwise  would  not  have  done, 
the  fraudulent  party  will  be  estopped  from  asserting  his  right.  6  Ired., 
Eq.,  355/'  The  plea  of  estoppel  was  not  sustained  in  this  case  because 
the  defendant  had  notice  of  plaintiflfs'  claim. 

Certainly  the  failure  of  Pierce  to  notify  Moore  that  he  was  claiming 
the  land  in  his  possession,  which  the  executors  of  A.  H.  Pierce  were  pro- 
posing to  sell  Moore,  was  not  "actual  or  constructive  fraud'*  on  his  part, 
nor  did  it  amount  to  "turpitude,  inexcusable  wrong*'  or  "gross  negli- 
gence." 

In  the  case  of  Kirk  v.  Hamilton,  102  TJ.  S.,  68,  the  party  against  whom 
the  estoppel  was  asserted  was  a  party  in  the  receivership  suit  in  which 
the  property  in  controversy  was  sold,  and  with  knowledge  of  said  sale 
made  no  objection  to  its  approval.  After  the  sale  he  made  claim  to  a 
small  strip  of  the  property  which  adjoined  that  on  which  he  resided, 
but  subsequently  abandoned  his  claim  thereto,  and  stood  by  and  per- 
mitted the  purchaser  to  expend  large  sums  of  money  in  improving  the 
property.  Subsequently  he  brought  suit  for  the  property,  claiming  that 
the  sale  by  the  receiver  was  a  nullity.  In  deciding  this  case  the  court 
says: 

"He  knew,  as  we  have  seen,  that  the  defendants  claimed  the  property 
under  a  sale  made  in  an  equity  suit  to  which  he  was  an  original  party. 
The  sale  may  have  been  a  nullity,  and  it  may  be  that  he  could  have  re- 
pudiated it  as  a  valid  transfer  of  his  right  of  property.  Instead  of  pur- 
suing that  course  he,  with  a  knowledge  of  all  the  facts,  appeared  before 
the  auditor  and  disputed  the  right  of  certain  creditors  to  be  paid  out  of 
the  fund  which  had  been  raised  by  the  sale  of  his  property.  He  forbore 
to  raise  any  question  whatever  as  to  the  validity  of  the  sale,  and  by  his 
conduct  indicated  his  purpose  not  to  make  any  issue  in  reference  to  the 
proceedings  in  the  equity  suit.  Knowing  that  the  defendants'  claim  to 
the  premises  rested  upon  that  sale,  he  remained  silent  while  the  latter 
expended  large  sums  in  their  improvement,  and,  in  effect,  disclaimed 
title  in  himself.  He  was  silent  when  good  faith  required  him  to  put 
the  purchaser  on  guard.  He  should  not  now  be  heard  to  say  that  that 
is  not  true  which  his  conduct  unmistakably  declared  was  true  and  upon 
the  faith  of  which  others  acted." 

In  the  case  of  Johnson  v.  Byler,  38  Texas,  606,  Byler  conveyed  the 
land  in  controversy  to  Swan,  reserving  a  vendor's  lien  to  secure  three 
promissory  notes  executed  in  part  payment  of  the  purchase  money. 
When  the  notes  became  due  Byler  demanded  payment,  and  Swan  in- 
formed him  that  he  did  not  have  the  money,  but  that  he  could  sell  the 
land  to  Johnson  for  Confederate  money,  which  he  would  do,  provided 
Byler  would  accept  such  money  in  payment  of  his  notes.  Byler  agreed 
to  this,  and  Swan  sold  to  Johnson  for  Confederate  money  and  tendered 
the  amount  diie  on  the  notes  to  Byler,  who  refused  to  accept  it.  There- 
after Byler  sued  Swan  on  the  notes,  foreclosed  his  vendor's  lien,  bid  in 
the  land  at  the  foreclosure  sale  on  his  judgment,  and  then  sued  Johnson, 
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who  was  not  made  a  party  to  the  foreclosure  suit,  in  trespass  to  try  title. 
TJpon  these  facts  the  court  held  that  Byler  was  estopped  from  denying 
the  "validity  of  the  sale  to  Johnson.'' 

We  have  copied  from  the  cases  cited  by  appellee  at  this  length  because 
they  clearly  recognize  the  rule  that,  to  create  an  estoppel  of  this  kind, 
there  must  be  want  of  notice  of  the  truth  on  the  part  of  the  person  claim- 
ing the  estoppel,  and  he  must  have  relied  upon  and  been  deceived  by  the 
silence  of  the  person  sought  to  be  estopped. 

We  think  the  charge  of  the  court  cleaVly  and  fully  presented  the  issues 
raised  by  the  evidence  upon  the  question  of  boundary,  and  none  of  the 
assignments  complaining  of  the  refusal  of  the  court  to  give  special  in- 
structions requested  by  the  appellant  should  be  sustained. 

If  any  error  is  shown  by  any  of  the  remaining  assignments  it  is  not 
such  as  is  likely  to  occur  upon  another  trial,  and  it  is  therefore  unneces- 
sary to  discuss  said  assignments. 

Because  the  court  erred  in  giving  the  instruction  upon  the  issue  of 
estoppel  above  set  out  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


South  Tbxas  Telbphone  Company  v.  Pearl  P.  C.  Tabb. 

Decided  November  4,  1908. 

1.— Svidenoe— Objeotions  not  Made. 

The  only  objection  urged  on  the  trial  to  testimony  as  to  declarations  by 
the  injured  person  being  that  the  question  was  leading,  the  inadmissibility  of 
the  declarations  as  res  gestae  could  not  be  considered  on  appeal. 

S. — ^Evidence— -Declarations— Expreuions  of  Bodily  Pain. 

-  Complaints  of  pain  by  the   injured   person  were   admissible  in  evidence, 
though  made  on  the  day  after  the  injury. 

S.^Fiibllc  Boad — Obstmotion — Ony  Wire. 

A  telephone  companv  so  placing  its  guy  wire  in  a  public  road  as  to  cause 
injury  to  one  lawfully  driving  thereon,  was  not  relieved  from  liability  by  the 
fact  that  no  obstruction  was  caused  to  the  part  of  the  road  graded  and  trav- 
eled. It  was  proper  to  refuse  a  charge  so  relieving  it,  and  to  submit  to  the 
jury  whether  the  wire  was  so  placed  as  to  incommode  the  public. 

4. — ^Vegligence — ^Beilnition. 

Charges  defining  negligence  and  contributory  negligence  held  substantially 
correct. 

0. — ^Pnblic  Street — ^Liability  for  Obitmctlons. 

Evidence  considered  and  held  sufficient  to  connect  defendant,  a  telephone 
company,  with  the  ownership  and  maintenance  of  a  wire  obstructing  a  public 
road,  where  such  connection  was,  apparently,  not  a  controverted  question. 

<l— Prattloe  on  Appeal. 

A  judgment  will  not  be  reversed  on  account  of  mere  conflict  in  the  tes- 
timony. 

Appeal  from  the  District  Court  of  Liberty  County.    Tried  below  be- 
fore Hon.  L.  B.  Hightower. 
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Stevens  &  Pickett  and  Sleeper,  Boynton  &  Kendall,  for  appellant. — 
Since  telephone  companies  are  permitted  by  statute  to  place  their  poles 
and  wires  in  the  public  roads,  provided  the  same  is  done  in  such  a  man- 
ner as  not  to- incommode  the  public,  the  placing  of  such  wires  and  poles 
within  the  right  of  way  of  a  public  road  owned  by  the  county,  but  not 
upon  the  graded  and  traveled  portions  of  such  public  road,  is  not  negli- 
gence, hence  where  a  person  is  injured  by  coming  in  contact  with  an  ob- 
struction placed  by  a  telephone  company  on  the  right  of  way,  but  not 
on  the  traveled  part  of  the  public  road,  she  is  not  entitled  to  recover 
damages. — Art.  698,  Sayles'  Statutes;  City  of  Austin  v.  Bitz,  72  Texas, 
391 ;  Sheffield  v.  Central  Union  Tel.  Co.  (Ohio),  36  Fed.,  164;  Marshall 
V.  Ipswich,  110  Mass.,  552;  Hull  v.  Eichmond,  2  Woodb.  &  M.  (U.  S.), 
337 ;  Wellington  v.  Gregson,  31  Kan.,  99,  47  Am.  Bep.,  482 ;  Dickey  v. 
Maine  Tel.  Co.,  46  Me.,  483 ;  Philbrick  v.  Pittson,  63  Me.,  447 ;  Perkms 
V.  Fayette,  68  Me.,  152,  28  Am.  Bep.,  84;  Blake  v.  Newfield,  68  Me., 
365;  Farrell  v.  Oldtown,  69  Me.,  72;  Morse  v.  Belfast,  77  Me.,  44; 
Brown  v.  Skowhegan,  82  Me.,  273;  Tasker  v.  Farmingdale,  85  Me.,  523; 
Macomber  v.  Taunton,  100  Mass.,  255 ;  Harwood  v.  Oakham,  125  Mass., 
421;  Carey  v.  Hubbardston,  172  Mass.,  106;  Kellogg  v.  Northampton, 
4  Gray  (Mass.),  65;  Smith  v.  Wendell,  7  Cush.  (Mass.),  498;  Howard  v. 
North  Bridgewater,  16  Pick.  (Mass.),  189;  Pringle  v.  Miller,  111  Mich., 
663 ;  Keyes  v.  Marcellus,  50  Mich.,  439 ;  Wiley  v.  Portsmouth,  35  N.  H., 
303;  Graves  v.  Shattuck,  35  N.  H.,  258,  69  Am.  Dec,  536;  Dougherty  v. 
Horseheads,  159  N.  Y.,  154;  Scranton  v.  Hill,  102  Pa.  St.,  378,  48  Am. 
Bep.,  211;  Monongahela  City  v.  Fischer,  11  Pa.  St.,  9,  56  Am.  Bep., 
241,  13  Am.  &  Eng.  Corp.  Cas.,  431;  Bice  v.  Montpelier,  19  Vt.,  470; 
Sykes  v.  Paulet,  43  Vt.,  446,  5  Am.  Bep.,  295 ;  Ozier  v.  Hinesburgh,  44 
Vt.,  220;  Kelley  v.  Fond  du  Lac,  31  Wis.,  179;  Hawes  v.  Fox  Lake,  33 
Wis.,  443;  Matthews  v.  Baraboo,  39  Wis.,  677;  Prideaux  v.  Mineral 
Point,  43  Wis.,  523,  28  Am.  Bep.,  558 ;  James  v.  Portage,  48  Wis.,  681 ; 
Cartright  v.  Belmont,  58  Wis.,  373;  Goeltz  v.  Ashland,  75  Wis.,  642; 
Bhyner  v.  Menasha,  97  Wis.,  523. 

[Sixth  assignment  of  error].  The  court  erred  in  the  second  para- 
graph of  his  charge,  as  follows :  "The  term  'negligence,*  as  the  same  is 
used  in  this  charge,  is  the  failure  to  use  that  degree  of  care  which  per- 
sons of  ordinary  prudence  would  use  under  the  same  or  like  circum- 
stances.*' Houston  &  T.  C.  By.  Co.  v.  Oram,  49  Texas,  341;  Texas  & 
N.  0.  B.  Co.  V.  Black,  44  S.  W.,  675. 

[Seventh  assignment  of  error.]  The  court  erred  in  the  third  para- 
graph of  his  charge,  as  follows :  "  'Contributory  negligence'  is  negligence 
which  contributes  toward  causing  the  accident  and  without  which  the 
accident  would  not  have  happened."  Missouri,  K.  &  T.  By.  Co.  v.  Oslin, 
26  Texas  Civ.  App.,  370. 

Proof  that  the  telephone  line  which  caused  the  injury  was  known  as 
the  "South  Texas"  is  not  sufficient  to  show  that  such  line  was  placed  in 
a  public  road  by  the  South  Texas  Telephone  Company,  and  to  entitle  the 
plaintiff  to  recover  against  the  South  Texas  Telephone  Companv.     Car- 
hart  V.  Britt,  3  Texas  App.  C,  sec.  373 ;  Shields  v.  Hunt,  46  Texas,  427 
McBee  v.  Brown,  45  Texas,  506;  Brown  v.  Marquez,  30  Texas,  78 
Townsend  v.  BatclifF,  50  Texas,  152;  Selman  v.  Orr,  75  Texas,  530 
Paver  v.  Bobinson,  46  Texas,  205;  Harkness  v.  Devine,  73  Texas,  628 
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Collins  V.  Ball,  82  Texas,  267 ;  Dodge  v.  Phelan,  2  Texas  Civ.  App.,  448 ; 
Southern  Pac.  Co.  v.  Block,  84  Texas,  22. 

Marshall  &  Marshall,  for  appellee. — The  charge  requested  asked  the 
court  to  instruct  affirmatively  that  the  location  of  the  guy  wire  and 
pole  in  the  manner  so  located  was  not  in  a  manner  that  incommoded 
the  public  in  the  use  of  the  road;  while  it  is  a  question  for  the  jury, 
under  all  the  facts  and  circumstances,  to  say  whether  it  was  located 
in  a  manner  to  incommode  the  public  in  the  free  use  of  said  road. 
And  this  issue  was  submitted  by  the  court  in  its  general  charge.  Alice, 
W.  C.  &  C.  C.  Tel.  Co.  V.  Billingsley,  33  Texas  Civ.  App.,  452;  City 
of  Austin  V.  Bitz,  72  Texas,  391;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Butchek,  3  Texas  Ct.  Bep.,  953;  Bobinson  v.  State,  44  S.  W.,  509; 
Wellington  v.  Qregson,  47  Am.  Bep.,  482;  Perkins  v.  Fayette,  68 
Me.,  152;  Graves  v.  Shattuck,  69  Am.  Dec,  536;  Wyandotte  v.  Gibson, 
.  25  Kans.,  236 ;  Osage  City  v.  Brown,  27  Kans.,  74 ;  Winter  v.  Peterson, 
61  Am.  Dec.,  678;  Stete  v.  Mobile,  30  Am.  Dec,  564;  Allegheny  v. 
Zimmerman,  95  Pa.  St.,  287 ;  '2  Dill,  on  Corp.,  sec.  1019 ;  15  Am.  & 
Eng.  Ency.,  491 ;  Kelly  v.  Fond  du  Lac,  31  Wis.,  186 ;  Joyce  v.  Barring- 
ton,  118  Mass.,  463. 

The  telephone  company  has  no  right  to  use  the  public  roads  except 
as  that  right  is  given  by  statute,  and  that  right  must  be  construed  and 
followed  strictly,  and  if  the  use  is  beyond  the  mode  prescribed  by  stat- 
ute the  company  is  a  trespasser;  and  that  all  the  road  is  intended  pri- 
marily for  the  use  of  the  public,  and  the  telephone  company  is  merely  a 
licensee,  and  what  part  of  same  is  actually  used  and  should  be  used  by 
the  public  is  a  question  to  be  decided  from  all  the  facts  and  circumstances 
of  the  particular  case.  City  of  Austin  v.  Bitz,  72  Texas,  391 ;  Bobinson 
V.  Stete,  44  S.  W.,  509 ;  Alice,  W.  C.  &  C.  C.  Tel.  Co.  v.  Billingsley,  33 
Texas  Civ.  App.,  452;  Wellington  v.  Gregson,  47  Am.  Bep.,  482;  15 
Am.  &  Eng.  Ency.  Law,  491. 

The  proof  was  amply  sufficient  to  show  that  the  guy  wire  and  tele- 
phone line  in  question  was  that  of  the  South  Texas  Telephone  Company, 
and  that'  it  was  maintained  and  operated  by  said  company.  The  witness 
Hanshaw,  after  testifying  as  to  there  being  a  telephone  line  from  Dayton 
to  Stilson  along  the  public  road,  in  answer  to  the  question,  "What  tele- 
phone line  is  that  ?'*  answered,  "The  South  Texas.'*  Charles  Wilson  tes- 
tified that  he  went  out  there  and  took  measuremente  at  the  instance  of 
the  defendant  company,  and  that  the  wire  was  pointed  out  to  him  by 
Mr.  Hunnicutt  and  representetives  of  the  South  Texas  Telephone  Com- 
pany. Where  the  evidence  is  shown  by  the  record  to  be  meager,  consid- 
ering the  whole  case,  the  appellate  court  will  not  reverse  the  case,  and 
this  especially  on  an  issue  that  is  not  contested.  Boss  v.  Fitch,  58  Texas, 
151 ;  Bailway  Co.  v.  Lee,  69  Texas,  560 ;  Bedwell  v.  Bedwell,  71  S.  W., 
983. 

nSHEB,  Chief  Justioe. — ^This  is  a  suit  by  appellee  against  the 
telephone  company  to  recover  damages  on  account  of  injuries  susteined 
by  being  thrown  from  a  buggy  in  which  she  was  riding  coming  in  con- 
tact with  a  guy-wire  extending  from  a  telephone  pole  on  and  to  a  pub- 
lic road  in  such  a  manner  as  to  incommode  the  public    The  ground  of 
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negligence  alleged  is  that  the  telephone  company  negligently  placed  its 
guy-wires  such  a  distance  within  the  public  road  as  to  incommode  the 
traveling  public.  There  was  a  verdict  and  judgment  in  favor  of  appellee 
for  $2,000. 

We  find  that  there  is  evidence  which  supports  the  verdict  on  the 
ground  of  negligence  substantially  as  alleged.  The  telephone  company 
located  the  guy-wire  partially  in  the  public  road,  and  the  appellee,  in  the 
nighttime,  in  attempting  to  pass  another  vehicle  while  riding  in  a  buggy, 
came  in  contact  with  the  wire  and  was  thrown  from  the  buggy  and  sus- 
tained injuries  substantially  as  described  by  her.  There  is  evidence 
which  justifies  the  conclusion  that  she  was  in  the  exercise  of  ordinary 
care  when  she  was  injured,  and  that  the  telephone  company,  while  hav- 
ing the  right  to  use  the  public  road,  was  guilty  of  negligence  in  locating 
the  wire  where  it  was  placed,  and  that  such  location  was  of  a  nature  cal- 
culated to  incommode  the  traveling  public  in  the  use  of  the  public  road. 

Appellant^s  first  assignment  of  error  is  that  the  court  erred  in  per- 
mitting Mr.  and  Mrs.  Tabb  to  testify  as  to  what  the  plaintiff  told  them 
about  her  injuries.  Mr.  Tabb  was  the  father  of  the  plaintifiE,  and  testi- 
fied that  he  saw  his  daughter  the  next  day  after  the  injury,  and  that  she 
seemed  to  be  complaining  of  her  head — complained  that  the  pain  com- 
menced where  the  neck  joins  the  head  and  went  to  the  front,  over  one  of 
the  eyes.  The  proposition  submitted  under  this  assignment  complains 
that  it  was  not  admissible,  because  it  does  not  fall  within  the  rule  of 
res  gestae.  No  such  objection  as  this  was  made  at  the  time  of  the  intro- 
duction of  this  testimony.  The  bill  of  exception  shows  merely  that  it 
was  objected  to  as  leading,  and  that  it  called  for  the  conclusion  of  the 
witness.  It  is  well  established  that  the  appellsj^e  court  will  not  consider 
an  objection  to  the  evidence  not  urged  in  the  court  below.  Wheeler  v. 
Tyler  S.  E.  Ry.  Co.,  91  Texas,  356.  While  the  assignment  also  com- 
plains of  the  admission  of  the  evidence  of  Mrs.  Tabb,  we  do  not  find 
that  any  objection  was  urged  in  the  court  below  to  her  testimony.  This 
is  all  that  it  is  necessary  to  say  in  order  to  dispose  of  this  assignment; 
but,  however,  if  the  question  was  presented  so  that  we  would  have  to  pass 
upon  it,  we  are  clearly  of  the  opinion  that  the  evidence  was  admissible. 
St.  Louis  S.  W.  Ry.  v.  Gill,  55  S.  W.,  386 ;  Wheeler  v.  Tyler  S.  E.  Ry., 
91  Texas,  356 ;  St.  Louis  Ry.  Co.  v.  Haynes,  13  Texas  Ct.  Rep.,  25.,  The 
evidence  as  to  what  was  said  by  the  daughter  is  not  a  mere  recital  of  a 
past  occurrence  or  condition,  but  was  a  statement  accompanying  and  ex- 
plaining a  present  physical  condition  from  which  she  was  then  suffering. 

The  proposition  submitted  under  appellant's  third  and  fourth  assign- 
ments of  error  is  to  the  effect  that  the  plaintiff  should  not  be  permitted 
to  recover  because  the  wire  which  caused  her  injuries  was  not  upon  the 
graded  and  traveled  portion  of  the  public  road.  In  other  words,  that 
the  public  is  confined  in  the  use  of  the  road  to  that  part  of  it  which  is 
graded  and  traveled  by  the  public.  Article  698  of  Sayles*  Civil  Statutes 
provides  that  corporations  created  for  the  purpose  of  constructing  and 
maintaining  telegraph  lines,  poles,  etc.,  are  granted  the  privilege  of 
using  the  public  roads,  streets  and  waters  of  the  State,  provided  they  do 
so  in  such  a  manner  as  not  to  incommode  the  public.  The  court  submit- 
ted to  the  jury  the  question  as  to  whether  the  guy-wire  was  so  located  in 
the  road  as  to  incommode  the  traveling  public,  and  the  effect  of  the  find- 
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ing  of  the  jury  is  that  the  telephone  company  was  guilty  of  negligence 
in  locating  the  guy-wire  where  it  was  placed.  There  is  abundant  evi- 
dence in  tiie  record  establishing  this  proposition.  The  public  is  not  in 
aU  instances  confined  to  the  graded  portion  of  the  road,  or  the  part 
habitually  used  by  the  public,  but  circumstances  might  arise  in  which 
the  public  would  be  entitled  to  use  that  part  of  the  road  which  has  not 
been  graded.  There  is  nothing  in  the  law  that  confines  the  public  solely 
to  the  graded  part  of  the  road,  but  the  right  conferred  upon  the  tele- 
phone company  is  merely  a  privilege  to  use  the  public  road  under  cir- 
cumstances so  as  not  to  discommode  the  public,  and  that,  as  before  said, 
was  a  question  for  the  jury  to  determine. 

Appellant's  sixth  assignment  of  error  complains  of  the  court's  defini- 
tion of  negligence.  The  seventh  assignment  complains  of  the  court's 
definition  of  contributory  negligence.  Both  of  these  assignments  are 
overruled.  The  definitions  given  in  the  charge  were  substantially  cor- 
rect. 

The  twelfth  assignment  is  to  the  effect  that  the  evidence  fails  to  show 
that  the  South  Texas  Telephone  Company  placed  obstructions  in  the 
road.  The  evidence,  in  our  opinion,  is  suflScient  to  establish  the  fact 
that  the  South  Texas  Telephone  Company  was  guilty  of  placing  the  ob- 
struction in  the  road.  It  is  unnecessary  to  set  out  the  evidence  bearing 
upon  this  question;  enough  is  said  in  appellee's  brief  in  reply  to  this 
assignment  to  show  the  identity  and  connection  of  this  company  with 
the  act  of  negligence  complained  of. 

The  eleventh  assignment  of  error  is  overruled.  Mere  conflicting  or 
contradictory  statements  of  witnesses  for  plaintiff  is  not  sufiQcient  ground 
for  setting  aside  the  verdict;  but,  however,  in  this  respect  we  are  not 
prepared  to  say  that  the  contradiction  was  of  such  a  character  that  it 
could  not  be  explained,  or  was  of  a  nature  to  discredit  the  testimony  of 
the  witnesses  in  behalf  of  the  plaintiff. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Oeoboe  Williams  st  al.  v.  Texas  &  New  Obleans  Railboad 

Company. 

Decided  November  4,  1908. 

L— Umitation — ^Posiession^-Claim  of  Title. 

llie  fact  that  one  in  possession  of  land  was  mistaken  in  the  right  under 
which  he  held  it  would  not  prevent  him  from  acquiring  title  under  the  ten 
years  statute  of  limitation,  provided  the  possession  was  actual  and  adverse 
to  the  true  owner. 

1— limitation — ^Pleading — ^Boundaries. 

Though  the  plea  of  limitation  does  not  identify  or  describe  the  tract  claimed 
by  defendant  out  of  a  larger  survey  sued  for,  yet  if  it  is  identified  and  described 
in  the  evidence  the  issue  of  limitation  as  to  the  part  held  in  actual  possession 
for  ten  years  must  be  submitted  to  the  jury.  Thompson  v.  Dutton,  96  Texas, 
207,  followed. 

S*— Pnetiee  on  Appeal — Judgment — ^Damages — ^Reoovery  of  Land. 

A  judgment  for  damages  against  defendants  charged  with  unlawfully  cut- 
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ting  timber,  partly  on  land  claimed  by  a  co-defendant  against  whom  plaintiff 
also  recovered  in  trespass  to  try  title,  must  be  reversed  where  the  recovery 
against  the  latter  is  reversed  for  failure  to  submit  to  the  jury  his  claim  of 
title  by  limitation. 

Appeal  from  the  District  Court  of  Jasper  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Holland  &  Holland,  for  appellant. 

r.  D.  Cobb8,  Ira  P.  Hildebrand  and  Baker,  BotU,  Parker  &  Oarwood, 
for  appellee,  cited:  Holding  slight  encroachment  where  line  undeter- 
mined not  adverse:  Blassingame  v.  Davis,  68  Texas,  595;  Hand  v. 
Swann,  1  Texas  Civ.  App.,  241 ;  Tucker  v.  Smith,  68  Texas,  482 ;  Mont- 
gomery V.  Gunther,  81  Texas,  325;  Porter  v.  Miller,  76  Texas,  596; 
Bartlett  v.  Brown,  25  S.  W.,  1110. 

Holding  that  the  evidence  of  the  squatter  who  claims  under  limitation 
title  must  show  that  his  claim  was  open,  adverse  and  continuous :  Rich- 
ards V.  Smith,  67  Texas,  612;  Parker  v.  Baines,  65  Texas,  609;  Rhodes 
V.  Whitehead,  27  Texas,  31C;  Wheeler  v.  Moody,  9  Texas,  377. 

Holding  squatter  must  plead  and  prove  his  boundaries:  Giddings  v. 
Fisher,  77  S.  W.,  219 ;  Doom  v.  Taylor,  35  Texas  Civ.  App.,  251 ;  Titel 
V.  Garland,  27  S.  W.,  1152;  Webb  v.  Lyerla,  43  Texas  Civ.  App.,  124; 
Texas  &  N.  0.  By.  Co.  v.  Haines,  97  S.  W.,  249;  Bice,  Executor,  v. 
Goolsbee,  99  S.  W.,  1031. 

FISHER,  Chief  Justice. — ^This  is  a  suit  by  the  appellee,  the  railway 
company,  against  George  Williams  and  others,  in  trespass  to  try  title, 
and  to  recover  damages  for  trespass  committed  by  appellants  in  the  cut- 
ting and  appropriation  of  certain  timber  on  the  lands  described  in  the 
plaintiff's  petition.  The  plaintiff's  petition  seeks  to  recover  from  the 
appellant  George  Williams  and  his  oodefendants  a  section  of  640  acres, 
described  in  the  petition,  and  it  is  alleged  that  the  defendants  cut  and 
appropriated,  and  converted  to  their  own  use,  a  certain  quantity  of  tim- 
ber growing  on  the  land  in  question. 

All  of  the  defendants  except  Henry  Williams  disclaimed  title.  Henry 
Williams  pleaded  the  ten  years  statute  of  limitation,  and  that  plea  is 
general  as  to  all  of  the  land  sued  for  by  the  plaintiff. 

Verdict  and  judgment  below  was  in  favor  of  the  railway  company 
against  all  of  the  appellants  on  the  subject  of  damages  except  George 
Williams.    There  was  no  recovery  whatever  against  him. 

On  the  subject  of  title  the  court  instructed  the  jury  to  return  a  ver- 
dict against  Henry  Williams,  and  did  not  submit  to  the  jury  the  ques- 
tion as  to  whether  there  is  any  merit  in  the  plea  of  limitation  asserted 
by  him.  This  peremptory  instruction  of  the  court  on  the  subject  of 
title  is  the  question  that  we  will  first  deal  with. 

There  is  evidence  which  tends  to  show  that  Henry  Williams  was  in 
actual  possession  of  a  part  of  the  land  sued  for.  There  is  a  conflict  in 
the  evidence  as  to  the  quantity  of  land  which  he  was  in  actual  possession 
of.  There  is  some  testimony  limiting  it  to  about  two  or  three  acres,  and 
other  evidence  stating  the  number  of  acres  as  about  twelve ;  but  it  is  un- 
disputed that  he  was  in  actual  possession  of  some  of  the  land,  and  if  the 
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evidesce  is  sufficient  to  submit  the  question  of  limitation  the  quantity 
would  be  a  question  to  be  passed  upon  by  the  jury.  Henry  Williams 
connects  his  possession  with  his  father^  George  Williams,  and  George 
Williams,  about  twelve  or  thirteen  years  prior  to  the  time  of  trial,  so  he 
testifies,  acquired  the  right  to  this  land  from  another  party  who  then  had 
possession  of  the  same.  George  Williams  testified  that  the  part  claimed 
by  Henry  Williams,  of  which  he  was  in  actual  possession,  was  used  and 
cultivated  by  George  Williams  prior  to  the  time  that  he  gave  to  his  son, 
Henry  Williams,  whatever  right  or  claim  he  possessed;  and  it  is  clear 
from  the  evidence  that  the  two  possessions — ^that  is,  of  George  Williams 
and  Henry— extended  over  a  period  of  ten  years  prior  to  the  time  that 
appellee  filed  its  suit.  The  land  which  was  in  actual  possession  of  these 
parties  was  not  described  in  the  appellant  Henry  Williams'  plea  of  limi- 
tation. The  fact  that  George  Williams  may  have  been  mistaken  in  the 
right  under  which  he  held  the  land  prior  to  the  time  that  he  gave  it  to 
his  son  Henry  would  not  deprive  him  or  Henry  W^illiams  of  the  right  of 
asserting  a  claim  under  the  ten  years  statute,  provided  the  possession  was 
actual,  and  adverse  to  the  true  owner  (Converse  v.  Ringer,  6  Texas  Civ. 
App.,  51;  Longley  v.  Warren,  11  Texas  Civ.  App.,  269;  Price  v.  Eard- 
ley,  34  Texas  Civ.  App.,  60;  Morgan  v.  White,  110  S.  W.,  492) ;  and  the 
evidence  upon  this  issue  is  of  such  a  nature  as  would  entitle  the  appellant 
Henry  Williams  to  have  that  question  passed  upon  by  the  jury.  Since 
the  decision  of  Thompson  v.  Button,  96  Texas,  207,  we  have  recognized 
the  rule  to  be  that,  although  the  plea  asserting  the  ten  years  limitation 
fails  to  sufficiently  identify  and  describe  the  particular  land  in  actual 
possession  of  the  defendant,  yet,  if  it  is  sufficiently  identified  and  de- 
scribed by  the  evidence,  the  issue  of  limitation  must  be  submitted  to  the 
jury.  In  the  case  cited,  the  defendant  disclaimed  as  to  all  of  the  land 
sued  for  except  a  tract  of  about  nine  acres,  which  he  attempted  to  de- 
scribe in  his  plea  of  limitation  by  metes  and  bounds.  This  court  held 
that  that  description  was  so  imperfect  that  it  did  not  identify  the  land 
to  which  the  right  was  asserted,  and,  for  that  reason,  that  the  trial  court 
committed  no  error  in  instructing  a  verdict  for  the  plaintiff.  It  was  es- 
tablished by  the  facts  in  that  case  that  the  defendant  actually  and  con- 
tinually occupied  a  dwelling  house  located  upon  the  nine  acres.  The 
Supreme  Court,  in  differing  with  this -court  and  in  reversing  the  judg- 
ment below,  used  this  language :  "We  think  that  the  ruling  of  the  court 
to  the  effect  that  the  defendant,  under  his  plea  of  limitation  of  ten  years, 
could  only  hold  so  much  of  the  land  as  was  actually  occupied  by  him  and 
those  under  whom  he  claimed,  was  correct ;  but  we  are  also  of  the  opinion 
that  the  evidence  tended  to  show  that  the  dwelling  house  was  so  continu- 
ously occupied,  and  that,  therefore,  as  to  the  land,  at  least,  upon  which 
the  house  stood,  he  was  entitled  to  a  judgment,  provided  the  jury,  upon 
a  proper  submission  of  the  issue,  had  found  that  there  had  been  adverse 
and  continuous  occupancy  for  ten  years  before  defendant  was  brought 
into  the  suit.^' 

The  plea  of  limitation  in  that  case  did  not  separately  describe  and 
identify  the  ground  upon  which  the  dwelling  house  was  located.  The 
principle  decided  in  that  case  is  applicable  here,  and  the  court  should 
have  submitted  the  question  of  limitation  to  the  jury.  And  we  are  also 
of  the  opinion  that  the  case  referred  to  is  further  applicable  to  the  facts 
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of  this  case  in  justifying  us  to  conclude  that  there  is  nothing  in  the  evi- 
dence here  that  would  authorize  the  plea  to  be  extended  beyond  tlie  quan- 
tity of  land  in  the  actual  adverse  possession  of  the  defendant.  We  say 
this  much,  in  view  of  the  fact  that  the  rule  is  generally  recognized  that, 
when  the  defendant  is  in  actual  adverse  possession  of  a  few  acres,  he 
would  be  authorized  under  the  statute  to  recover  160  acres,  but  that  con- 
struction of  the  statute  only  arises  in  a  case  in  which  there  is  an  assertion 
and  claim  to  the  160  acres.  As  before  said,  the  facts  do  not  justify  the 
contention  that  appellant  was  asserting  a  claim  by  limitation  beyond 
the  quantity  of  which  he  was  in  actual  possession.  These  expressions 
are  merely  intended  to  limit  the  plea  to  the  facts  as  shown  by  the  record, 
which  is  an  assertion  of  claim  only  to  the  land  in  actual  possession,  and 
it  is  not  intended  to  restrict  or  control  the  right  of  appellant  Henry 
Williams  upon  another  trial,  if  he  can  do  so,  to  assert  a  right  to  the  160 
aeres,  the  quantity  allowed  by  law  to  a  naked  trespasser  who  may  be  in 
actual  adverse  possession  of  a  part,  claiming  all. 

These  views  lead  to  the  conclusion  that  the  trial  court  erred  in  not 
submitting  to  the  jury  the  question  of  limitation.  This  view  will  neces- 
sitate a  reversal  also  of  that  branch  of  the  case  which  asserts  a  claim  for 
damages.  If  Henry  Williams  is  entitled  to  recover  on  his  plea  of  limi- 
tation the  plaintiff  could  not  recover  for  the  appropriation  of  the  tim- 
ber taken  from  the  land  that  Williams  should  recover — that  is,  the  tim- 
ber that  was  appropriated  since  his  right  was  acquired  under  the  ten 
years  adverse  occupancy.  There  is  evidence  which  tends  to  show  that 
Henry  Williams  and  his  codefendants,  other  than  his  father,  George 
Williams,  either  cut  and  appropriated  or  purchased  from  Henry  Wu- 
liams  timber  growing  upon  the  quarter  section,  a  part  of  which  Henry 
Williams  was  in  actual  possession.  If  Henry  Williams*  plea  of  limitation 
should  prevail  either  to  the  three  or  twelve  acres,  or  if  upon  another 
trial  it  should  be  determined  that  he  is  entitled  to  recover  160  acres,  of 
course  he,  nor  those  that  purchased  from  him,  could  not  be  held  liable 
to  the  plaintiff  for  the  value  of  the  timber  taken  from  the  land  that  he 
should  recover.  When  we  recognize  the  right  of  Henry  Williams  to  have 
the  question  of  limitation  passed  upon  by  the  jury  for  the  recovery  by 
him  of  a  part  of  the  land  upon  which  it  is  alleged  the  trespass  was  com- 
mitted, of  course,  we  materially  limit  the  plaintiflf's  recovery  for  dam- 
ages. 

The  question  as  to  the  uncertainty  of  the  evidence  urged  in  some  of 
appellants  assignments  fixing  the  amount  of  damages  need  not,  in  view 
of  the  disposition  that  we  make  of  the  case,  be  passed  upon.  That  is  a 
question  of  fact  that  will  doubtless  be  determined  iand  made  certain  upon 
another  trial. 

For  the  reasons  stated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 
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Nanoy  a.  Behbens  v.  W.  E.  Bbiob  bt  al. 

Decided  November  4,  1908. 

1.— Honxeiideiit — Servioe  Outside  State — ^Personal  Jndgmeiit. 

No  personal  judgment  can  be  rendered  against  one  who  neither  resides  in 
nor  owns  property  within  the  State,  upon  personal  service  obtained  upon  him 
in  another  State. 

S. — ^Veiiiie— Plea  of  Priyilege. 

A  corporation  can  not  be  sued  in  a  county  where  it  maintains  no  office  or 
agent,  where  the  cause  of  action  did  not  originate,  and  on  .an  action  showing 
no  joint  liability  with  the  other  defendants  (as  where  distinct  acts  of  negli- 
gence of  various  parties  combine  to  inflict  injury)  if  it  claims  its  privilege  by 
proper  plea. 

S.— Syidenoe— Bet  Inter  Alios. 

Transactions  between  others  than  those  souffht  to  be  affected  by  them  are 
not  admissible  (statements  by  the  agent  of  employer  to  servant  that  the  work 
was  not  dangerous,  the  case  having  been  dismissed  as  to  the  employer  and  the 
other  defendants  not  being  present  at  the  conversation). 

4— Hegligenoe— Esoape  of  Noxious  Gas. 

Evidence  considered  and  held  sufficient  to  require  a  submission  to  the  jury 
and  forbid  a  peremptory  instruction  in  favor  of  defendant,  in  a  case  where  the 
escape  of  noxious  gases  from  defendant's  oil  tank,  collecting  near  the  surface 
of  the  ground,  caused  the  death  of  one  working  in  the  vicinity  and  not  in  de- 
fendant's employ. 

Appeal  from  the  District  Court  of  Harris  County.    Tried  below  be- 
'  fore  Hon.  Norman  Q.  Kittrell. 

W.  A.  Fred.  Cook;  for  appellant. — The  court  erred  in  refusing  to  per- 
mit the  plaintiff^  now  appellant,  to  take  judgment  by  default  against 
W.  E.  Brice.  Bev.  Stats.,  art.  1194,  subdivisions  2,  4,  9;  Bice  v.  Peteet, 
66  Texas,  560;  Wilson  v.  Zingler,  44  Texas,  657;  Wilson  v.  National 
Bank  of  Cleburne,  63  S.  W.,  1067. 

The  court  erred  in  sustaining  the  plea  of  privilege  of  the  Heywood 
Oil  Company.  Bev.  Stats.,  art.  1194,  subdivisions  4  and  23;  Markham 
V.  Navigation  Co.,  73  Texas,  250;  City  of  San  Antonio  v.  Smith,  94 
Texas,  271 ;  Morrill  v.  Hopkins,  35  Texas,  687 ;  Edwards  v.  Buchanan,  14 
Texas  Civ.  App.,  268 ;  Taylor  Water  Company  v.  Dillard,  29  S.  W.,  662 ; 
Dillingham  v.  Crank,  83  Texas,  509 ;  Oshea  v.  Twohig,  9  Texas,  342-6 ; 
Navigation  Co.  v.  Dwyer,  29  Texas,  376;  Hardy  v.  Broadus,  35  Texas, 
686 ;  Snvder  v.  Witt,  99  Tenn.,  618.  On  question  of  agency :  Bradstreet 
V.  Gill,  72  Texas,  118. 

The  court  erred  in  excluding  the  testimony  of  witness  Gallaher.  In- 
ternational &  G.  N.  By.  Co.  V.  Hinzie,  82  Texas,  623;  City  of  Austin 
V.  Forbis,  12  Texas  Ct.  Bep.,  146,  13  Id.,  818,  17  Id.,  235-6. 

There  was  room  for  difference  of  opinion  or  belief  as  to  whether  the 
defendants  were  guilty  of  negligence  causing  the  death  of  the  plaintiff's 
son,  and  the  court  should  have  submitted  the  issue  of  negligence  to  the 
jury.  Negligence  a  question  for  the  jury :  Texas  &  P.  By.  Co.  v.  Mur- 
.  phy,  46  Texas,  366 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Smith,  59  Texas, 
407 ;  San  Antonio  &  A.  P.  By.  Co.  v.  Mertink,  18  Texas  Ct.  Bep.,  201. 
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Duty  of  those  engaged  in  handling  dangerous  elements :  Defiance  Water 
Co.  V.  Olinger,  64  Ohio,  632;  Woolen  Manufacturing  Co.  v.  Glycerine 
Co.,  14  Ohio  C.  C.  B.,  522;  Bonham  v.  Gas  Light  Co.,  122  N.  Y.,  18; 
Brady  v.  Detroit  Steel  Co.,  102  Mich.,  277,  26  L.  B.  A.,  175 ;  Bryan's 
Law  of  Petroleum  and  Natural  Gas,  373-385. 

If  any  one  of  the  defendants  contributed  to  the  death  of  the  plaintiffs 
son,  the  one  so  contributing  or  helping  cause  the  death  is  liable  for  all 
damages.  Though  all  of  the  defendants  act  separately,  their  permitting 
their  gas  to  escape  concurrently,  and  thereby  cause  the  death,  makes  them 
joint  tort  feasors,  and  each  tort  feasor  is  liable  for  the  whole  damage. 
City  of  San  Antonio  v.  Mackey,  14  Texas  Civ.  App.,  210;  City  of  San 
Antonio  v.  Smith,  94  Texas,  271;  Morrell  v.  Hoskins,  35  Texas.  687; 
Markham  v.  Houston  Navigation  Co.,  73  Texas,  250 ;  Navigation  Co.  v. 
Dwyer,  29  Texas,  376 ;  Snyder  v.  DeWitt,  99  Tenn.,  618. 

If  W.  B.  Sharp,  acting  as  general  manager  of  the  Moonshine  Co.,  per- 
mitted poisonous  gas  to  escape  from  the  tanks  of  the  Moonshine  Co.  in  a 
negligent  manner,  and  thereby  committed  a  tort,  he  would  be  liable  per- 
sonally for  the  tort  so  committed.  Diamond  v.  Smith,  27  Texas  Civ. 
'  App.,  558;  Baker  v.  Wasson,  53  Texas,  150;  Martin  v.  Empire  Loan 
Co.,  18  Texas  Ct.  Bep.,  205;  2  Clark  &  Skyles  on  Agency,  sec.  597. 

Spotta  &  Matthews,  for  appellees. — There  was  no  evidence  that  these 
appellees  were  guilty  of  any  negligence  causing  the  death.  Neville  v. 
Mitchell,  28  Texas  Civ.  App.,  89;  Southern  Salt  Co.  v.  Bobertson,  97 
S.  W.,  107 ;  Brennan  v.  Corsicana  Cotton  Oil  Co.,  44  S.  W.,  588 ;  Mis- 
souri, K.  &  T.  By.  Co.  V.  Greenwood,  89  S.  W.,  810 ;  Chapman  v.  Palmer, 
77  N.  Y.,  51,  33  Am.  Bep.,  566;  Slogg  v.  Dilworth,  38  Minn.,  179,  8 
Am.  St.  Bep.,  656 ;  21  Am.  &  Eng.  Ency.  of  Law,  719,  and  authorities 
cited;  Tennessee  Coal,  Iron  &  B.  Co.  v.  Hamilton,  14  So.,  167;  Lull  v. 
Fox  &  Wise  Improvement  Co.,  19  Wis.,  112;  Little  Schuylkill  Nav. 
E.  B.  &  Coal  Co.  V.  Bichards,  67  Pa.  St.,  142,  98  Am.  Dec,  209 ;  Swain 
V.  Tennessee  Copper  Co.,  78  S.  W.,  93 ;  Miller  v.  Highland  Ditch  Co.,  26 
Pac,  550 ;  Harlay  v.  Merril  Brick  Co.,  48  N.  W.,  1000 ;  Warner  v.  Bail- 
way  Co.,  77  S.  W.,  67;  Caudle  v.  Kirkbridge,  93  S.  W.,  868. 

Every  man  is  entitled  to  the  ordinary  and  natural  use  and  enjoyment 
of  his  property;  the  appellees  were,  in  mining  for  oil  on  their  own 
lands,  in  such  use  and  enjoyment  of  their  property,  and  conducting  a 
lawful  business.  They  were,  therefore,  not  liable  for  the  injury  com- 
plained of  unless  such  injury  resulted  from  the  negligence  of  appellees 
in  conducting  said  business,  and  there  being  no  proof  of  such  negligence, 
the  court  did  not  err  in  instructing  a  verdict  for  appellees.  Pennsvl- 
vania  Coal  Co.  v.  Sanderson,  6  Atl.,  453;  Gulf,  C.  &  S.  F.  By.  Co.\. 
Oakes,  94  Texas,  155;  Snively  v.  Cedar  Bapids,  etc..  By.  Co.,  74  Iowa, 
169,  7  Am.  St.  Bep.,  471;  Kinnev  v.  Koopman,  116  Ala.,  310,  67  Am. 
St.  Bep.^  119;  Consulich  v.  Standard  Oil  Co.,  122  N.  Y.,  118,  19  Am. 
St.  Bep.,  475. 

BICE,  Associate  Justice. — This  suit  was  brought  by  appellant, 
plaintiff  below,  against  W.  E.  Brice,  Howard  B.  Hughes,  W.  B.  Sharp 
and  the  Heywood  Oil  Company,  for  the  recovery  of  damages  sustained 
by  her  on  account  of  the  death  of  her  son,  Andrew  J.  Hennigan,  Jr., 
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whose  death  was  alleged  to  be  due  to  poisonous  gases  inhaled  by  him, 
negligently  permitted  to  escape  from  defendants'  oil  wells  and  tanks. 
It  was  alleged  that  at  the  time  of  his  death,  to  wit,  August  15,  1903, 
each  and  all  of  the  defendants  were  oil  producers,  being  owners  of  oil 
wells  and  tanks  located  in  the  Shoestring  district  of  the  Sour  Lake  Oil 
Field.  It  was  further  alleged  that,  when  oil  was  pumped  from  the  wells, 
a  large  amount  of  gas  permeated  the  same  and  passed  through  the  pipes 
into  what  are  termed  '^settling  tanks,'*  and  if  not  prevented  from  escap- 
ing therefrom,  that  the  same  settles  down  at  and  near  the  ground,  and 
is  of  such  poisonous  and  deadly  nature  as  to  jeopardize  the  health  and 
lives  of  persons  near  thereto.  It  was  further  alleged  that  plaintiff's  son, 
just  before  his  death,  together  with  one  Williams,  had  been  employed  by 
said  Brice  to  aid  in  running  an  engine  and  boiler  used  in  operating  one 
of  said  pumping  plants,  or  in  keeping  the  pumps  running  that  were 
,  used  in  drilling  a  well  at  said  place;  and  that  while  so  engaged  defend- 
ants unlawfully  and  negligently  permitted  the  gas  to  escape  from  their 
several  wells  and  settling  tanks  in  such  great  volume  as  to  poison  the 
air,  which  was  inhaled  by  deceased,  thereby  causing  his  death.  It  was 
also  alleged  that  the  work  in  said  oil  field  was  very  dangerous  by  reason 
of  the  escaping  gas,  and  that  the  two  boys  were  unaccustomed  to  such 
work  and  unacquainted  with  the  danger  pertaining  thereto ;  that  it  was 
the  duty  of  said  defendants,  by  the  use  of  certain  methods,  fully  set  out 
in  plaintiflPs  petition,  to  have  prevented  the  escape  of  said  gas,  w'hich 
defendants  had  wholly  failed  to  do,  by  reason  of  which  negligence  on 
their  part  her  said  son  lost  his  life.  It  was  further  alleged  that  said 
wells  and  tanks  were  separately  owned  and  used  by  said  defendants,  ex- 
cept Hughes  and  Sharp,  who  it  was  alleged  conjointly  owned  and  op- 
erated certain  wells  in  said  oil  field. 

The  defendants,  except  Brice,  answered  by  general  denial,  general  and 
special  exceptions,  pleas  of  not  guilty,  contributory  negligence  and  as- 
sumed risk ;  and  the  Heywood  Oil  Company,  in  addition  to  said  pleas,  in- 
terposed its  plea  of  personal  privilege  to  be  sued  in  the  county  of  its 
residence,  to  wit,  in  Jefferson  County.  The  defendant  Brice  filed  no  an- 
swer, but  made  default. 

The  court  sustained  the  plea  of  personal  privilege  urged  by  the  Hey- 
wood Oil  Company,  refused  to  permit  judgment  by  default  to  be  taken 
by  the  plaintiff  as  against  Brice,  but  dismissed  him  from  the  case,  and, 
at  the  request  of  the  defendants  Hughes  and  Sharp,  after  hearing  the 
evidence,  instructed  a  verdict  in  their  behalf,  and  judgment  was  rendered 
in  accordance  with  said  proceedings,  from  which  judgment  and  rulings 
of  the  court  plaintiff  has  appealed,  and  by  her  first  assignment  of  error 
complains  of  the  action  of  the  court  in  refusing  to  permit  her  to  take 
judgment  by  default  against  defendant  Brice. 

It  appears  from  the  petition  that  Brice  was  a  transient  person,  doing 
business  in  Harris  County,  Texas,  but  the  place  of  his  residence  was  not 
stated.  It  is  shown  from  the  bill  of  exceptions  taken  to  this  ruling  of 
the  court  that  Brice  was  served  without  the  State  with  citation  by  per- 
sonal notice,  as  permitted  under  the  statute,  service  being  had  upon  him 
in  the  State  of  Iowa  more  than  ten  days  before  the  convening  of  the 
court ;  said  bill  of  exception  further  reciting  that  plaintiff's  pleading  al- 
leged that  the  place  of  residence  of  said  Brice  was  unknown  to  her,  and 
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that  said  Brice  did  not  appear  and  answer  in  said  cause.  We  regard  the 
law  as  well  settled  that  no  personal  judgment  can  be  rendered  against  a 
nonresident  defendant  who  is  served  by  process  without  the  St^te,  it 
not  appearing  that  he  owns  property  within  the  State,  upon  his  failure 
to  appear  and  answer;  and,  therefore,  we  conclude  that  there  was  no  er- 
ror in  the  action  of  the  court  below  in  refusing  to  render  judgment  by 
default  against  Brice.  (Pennoyer  v,  Nefif,  95  U.  S.,  714;  Donovan  v. 
Hinzie,  60  &.  W.,  994.) 

By  her  second  assignment  appellant  complains  of  the  action  of  the 
court  in  sustaining  the  plea  of  privilege  presented  by  the  Heywood  Oil 
Company.  By  reference  to  said  company's  plea  of  privilege  it  appears 
that  it  was  a  resident  of  Jefferson  County;  that  the  cause  of  action  as- 
serted against  it,  and  no  part  thereof,  arose  in  Harris  County,  and  that 
it  had  no  agent  or  representative  in  said  county ;  that  its  principal  oflSce 
was  never  at  any  time  in  Harris  County,  but  was  at  all  times  located  in 
Jefferson  County.  It  negatived  all  of  the  other  exceptions  in  the  statute 
permitting  it  to  be  sued  out  of  the  county  of  its  residence,  among  other 
things  alleging  that  it  was  not  jointly  liable  with  any  of  its  co-defendants 
on  account  of  the  alleged  cause  of  action  set  up  in  plaintiff's  pleading, 
and  that  plaintiff's  pleading  does  not  allege  or  show  any  joint  liability 
on  its  part.  Prom  the  bill  of  exceptions  taken  to  this  ruling  of  the  court 
it  appears  that  the  oil  company  had  no  agent  or  representative  in  Harris 
County;  and  further,  that  there  was  no  joint  liability  on  the  part  of  this 
defendant  with  the  other  defendants  sued  herein.  No  defendant  6an  be 
sued  out  of  the  county  of  its  residence,  except  in  certain  special  instances 
enumerated  in  article  1194  of  the  Ee vised  Statutes.  It  appearing  that 
the  oil  company  had  its  place  of  residence  or  domicile  in  Jefferson  Coun- 
ty, in  order  for  it  to  be  sued  in  Harris  County  on  a  cause  of  action  which 
arose  in  Hardin  County,  it  must  be  shown  that  it  came  within  some  of 
said  exceptions,  all  of  which  were  negatived  by  its  plea  of  privilege,  duly 
filed  by  it  in  limine.  It  appearing  from  the  recitations  of  said  bill  of 
exceptions  that  defendant  had  no  representative  or  agency  in  Harris 
County,  and  was  not  a  joint  tort  feasor  with  the  other  defendants,  but 
was  separately  operating  its  wells,  tanks  and  pumps,  it  seems  to  us  that 
the  ruling  of  the  court  sustaining  its  plea  was  correct.  We  therefore 
overrule  this  assignment.  (Behrens  Drug  Co.  v.  Hamilton  &  McCarty, 
92  Texas,  284;  Zapp  v.  Davidson,  54  S.  W.,  366.) 

We  overrule  the  fourth  and  fifth  assignments  of  error,  complaining 
of  the  action  of  the  court  in  excluding  the  statement  of  the  witness 
Qallaher  as  to  what  was  said  by  Wagner,  the  agent  of  Brice,  to  the  de- 
ceased at  the  time  he  was  employed  by  him,  to  the  effect  that  the  work 
was  not  dangerous,  because  it  appears  from  the  bill  of  exception  taken 
to  said  ruling  that,  at  the  time  said  statement  was  made  by  Wagner, 
none  of  the  other  defendants  were  present,  and  because  it  further  ap- 
peared that  when  this  testimony  was  offered  Brice  was  no  longer  a 
party  to  the  suit,  he  having  been  dismissed  therefrom  on  account  of  not 
having  been  properly  served. 

The  only  remaining  assignment  which  we  deem  it  necessary  to  con- 
sider is  the  eighth,  wherein  it  is  urged  by  appellant  that  the  court  erred 
in  instructing  the  jury  to  return  a  verdict  for  the  defendants.  It  ap- 
pears from  the  evidence  in  this  case  that  the  wells  and  tanks  of  the  de- 
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fendants  were  located  within  a  few  hundred  feet  of  each  other;  that  the 
tanks  of  Hughes  and  Sharp  were  located  within  about  100  or  160  feet 
from  where  Hennigan  and  Williams  had  been  working  when  found  dead. 
It  is  further  shown  that  in  the  operation  of  the  business  in  which  de- 
fendants were  engaged  the  gas  was  conveyed  along  with  the  oil  from  the 
wells  by  pipes  into  settling  tanks,  and  that  this  gas,  if  allowed  to  escape, 
was  very  dangerous,  and  likely  to  destroy  the.  lives  of  people  nearby; 
that  it  was  most  dangerous  in  foggy  or  damp  weather,  at  which  time  the 
gas  would  descend  to  the  ground ;  that  the  night  in  question  was  both 
foggy  and  cloudy.  It  appeared  that  the  deceased  was  employed  at  the 
time,  and  at  work  for  the  defendant  Brice,  in  the  immediate  vicinity  of 
the  several  wells  and  tanks  owned  and  operated  by  the  other  defendants, 
and  that  the  deceased,  Hennigan,  while  possessing  sufficient  knowledge 
to  run  an  engine  or  pump,  knew  nothing  of  the  hazard  or  danger  from 
the  escape  of  gas  in  the  oil  fields.  It  was  shown  that  gas  thus  conveyed 
from  the  wells  to  the  settling  tanks,  if  not  properly  safeguarded,  would, 
and  very  often  did,  escape  therefrom;  that  many  persons  before  this 
had  been  '^knocked  out'^  by  the  escape  of  gas  in  said  oil  field.  At  the 
time  of  the  injury  it  appeared  from  the  evidence  tliat  there  were  several 
ways  by  which  gas  could  be  prevented  from  escaping  from  said  tanks,  or 
by  which  its  dangerous  agency  and  injurious  effect  could  be  lessened. 
Among  others,  it  was  shown  that  it  could  be  conducted  by  means  of  a 
flume  extending  to  such  a  distance  up  in  the  air  that,  when  discharged, 
it  would  float  away  in  the  atmosphere  and  would  not  become  dangerous ; 
or  that,  by  the  use  of  a  steam  jet  inserted  into  the  fumes,  it  could  be 
more  or  less  destroyed  or  neutralized  by  steam.  As  to  whether  or  not 
these  tanks  were  sufficiently  covered,  and  the  best  known  agencies  re- 
sorted to  by  the  defendants  to  prevent  the  escape  of  gas  from  their  re- 
spective tanks  on  the  night  in  question,  there  is  conflict  of  testimony; 
and  while  it  ift  not  affirmativelv  shown  that  the  death  of  the  deceased 
was  due  to  gas  escaping  from  any  particular  well,  yet  we  are  constrained 
to  believe  that  there  are  circumstances  in  the  record  from  which  a  jury 
might  determine  from  whence  the  same  came. 

Under  the  facts  of  this  case  we  are  inclined  to  believe  that  the  prin- 
ciple invoked  by  the  appellant  obtains,  to  wit :  That  where  there  is  any 
evidence  upon  which  the  jury,  if  the  issue  were  submitted  to  them,  might 
find  a  verdict  in  behalf  of  plaintiff,  or  from  which  they  might  draw  dif- 
ferent conclusions  as  to  the  issue  of  negligence,  then  it  becomes  the  im- 
perative duty  of  the  court  to  submit  such  issue  to  the  jury.  In  the 
present  case  we  are  of  the  opinion  that  this  issue,  to  wit,  as  to  whether 
or  not  the  defendants  Hughes  and  Sharp  so  negligently  permitted  the 
escape  of  gas  from  their  oil  tanks  as  to  cause  the  death  of  Hennigan, 
should  have  been  submitted  to  the  jury ;  and  we  say  this  without  intend- 
ing to  intimate  any  opinion  as  to  the  sufficiency  of  the  evidence  to  sup- 
port or  defeat  this  issue.  (Bonn  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  82 
S.  W.,  808;  Lamberida  v.  Barnum,  90  S.  W.,  698.)  In  Bonn  v.  Gal- 
veston, H.  &  S.  A.,  supra,  it  is  said  by  the  court:  "It  is  well  settled 
that  the  question  of  negligence  dependent  on  evidence  should  not  be 
taken  from  the  jury,  except  in  cases  where  there  is  no  material  conflict, 
and  where  there  is  no  room  for  different  minds  to  draw  different  infer- 
Vol.  LH.  Civil— 15. 
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ences  from  it.  The  question  is  one  of  law  for  the  court  only  where  the 
facts  are  such  that  all  reasonable  men  must  draw  the  same  conclusion 
from  them^  and  unless  the  conclusion  follows  as  a  matter  of  law  that  no 
recovery  can  be  had  upon  any  view  that  can  be  properly  taken  of  the 
facts  which  the  evidence  tends  to  establish/*  (Choate  v.  San  Antonio 
&  A.  P.  By.  Co.,  90  Texas,  82 ;  Lee  v.  International  &  G.  N.  By.  Co.,  89 
Texas,  583 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Gasscamp,  69  Texas,  645,  and 
other  authorities  there  cited.) 

Believing  that  the  court  erred  in  directing  a  verdict  in  behalf  of  said 
defendants,  this  assignment  is  sustained;  and,  on  account  of  this  error 
in  the  ruling  of  the  court,  its  judgment,  so  far  as  it  affects  defendants 
Hughes  and  Sharp,  is  reversed  and  the  cause  remanded;  but  as  to  the 
rulings  dismissing  the  defendant  Brice,  and  sustaining  the  plea  of  privi- 
lege filed  by  the  Heywood  Oil  Company,  the  same  is  afi&rmed. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


W.  B.  FoBDTRAN  V.  G.  W.  Stowbrs. 

Decided  November  4«  1908. 

1. — ^Trlal — Charge — Bubmiiiion  of  Undisputed  Faot — ^Harmlesi  Error. 

When  the  complaining  party  would  not  be  entitled  to  a  verdict,  under  any 
possible  view  or  construction  of  the  evidence,  the  submission  by  the  court  of  an 
undisputed  fact  as  an  issue,  is  harmless  error. 

S. — Contract — ^Essential  Element. 

One  of  the  essential  elements  of  a  contract  is  an  agreement  or  meeting  of 
the  minds  of  the  parties  by  an  offer  on  the  one  hand  and  an  acceptance  on 
the  other.  This  element  must  be  present  in  every  contract  whether  express  or 
implied. 

S. — Same — ^Broker — ^Bight  to  Commlttioni. 

A  real  estate  broker  is  not  entitled  to  commissions  on  a  sale  of  property 
when  his  conduct,  acts  and  services  concerning  the  sale  were  voluntary  and 
without  authority  or  promise  of  compensation  from  the  owner,  even  though 
his  conduct,  acts  and  services  were  conducive  to  the  consummation  of  the  sale. 

4. — ^Trlal — Limiting  Effect  of  Evidence — ^Practice. 

When  teslimonv  is  evidence  upon  only  one  issue,  and  it  is  apprehended  it 
might  be  considerea  by  the  jury  in  determining  other  issues,  it  is  the  duty  of 
the  party  desiring  to  limit  the  effect  of  the  testimony  to  the  proper  issue,  to 
ask  a  special  charge  to  that  effect. 

5. — ^Principal  and  Agent — ^Implied  Contract — ^Pleading. 

When,  in  an  action  by  an  agent  against  his  principal  for  commissions  on 
a  sale  of  property,  the  agent  relies  on  an  implied  contract,  he  should  plead 
the  same  by  specifically  alleging  the  facts  and  circumstances  from  which  the 
contract  might  be  implied  so  as  to  enable  the  court  to  determine  from  the  alle- 
gations whether  they  were  such  as  would  constitute  a  contract.  An  implied 
contract  can  not  be  proved  under  allegations  of  an  express  contract. 

6. — ^Principal  and  Agent — ^Appointment  of  Agent — ^Proof— Volunteer. 

A  broker,  or  other  agent,  has  authority  to  act  for  his  principal  only  by 
virtue  of  an  appointment,  express  or  implied,  by  the  latter.  No  particular  form 
of  appointment  is  necessary;  it  is  sufficient,  ordinarily,  to  show  that  the  agent 
acted  with  the  consent  of  his  principal,  and  this  may  be  shown  by  written 
instrument,  by  words  or  by  implication  from  the  conduct  of  the  parties.    But 
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proof  of  this  appointment  or-  consent  in  some  form  is  indispensable  in  an  ac- 
tion by  an  agent  against  his  principal  for  compensation  for  services  rendered. 
A  volunteer  is  not  entitled  to  compensation  for  services  rendered. 

7.— Contract — ^Breaoh — ^Pleadii^?  and  Proof. 

To  authorize  a  recovery  for  breach  of  a  contract  the  proof  must  show 
that  the  very  contract  declared  upon  was  breached,  and  the  charge  of  the 
court  should  so  instruct  the  jury. 

8.— Trial — Improper  Argument — ^Blll  of  Exception — ^Beqnisite. 

A  bill  of  exception  which  shows  on  its  face  that  improper  language  or 
argument  of  opposing  counsel  was  not  excepted  to  at  the  time  it  was  used,  and 
possibly  not  until  after  court  adjourned,  will  not  be  considered  on  appeal. 
Such  exception  should  be  taken  at  the  time  the  language  is  used  or,  at  least, 
during  the  trial. 

Appeal  from  the  Fifty-seventh  Judicial  District,  Bexar  County.  Tried 
below  before  Hon.  A.  W.  Seeligson. 

Masterson,  Atkinson  &  Masterson,  Cobbs  &  Cobbs,  John  H.  Cunning- 
ham and  E.  T.  Chew,  for  appellant. — When  defendant  below  gave  to 
appellant,  as  a  real  estate  broker,  for  sale,  his  property,  and  gave  his 
minimum  price  for  the  same,  and  conferred,  consulted  and  advised  with 
him  concerning  the  sale  thereof  at  said  price,  and  accepted  the  fruits  of 
appellant's  labor  and  the  money  expended  by  him  in  the  efforts  he  made 
to  effect  the  sale  of  said  property,  and  availed  himself  of  the  oppor- 
tunity to  sell  by  making  the  sale  to  the  purchaser  found  and  procured 
by  appellant,  the  Taw  implied  that  he,  as  such  owner  of  the  property, 
would  pay  said  real  estate  broker  the  usual  fees  for  such  character  of 
services  at  the  time  and  place  such  sale  was  made  and  service  performed, 
and  such  implied  contract  of  employment  had  all  the  force  and  effect  of 
an  express  contract;  and  the  testimony  offered  was  material  and  neces- 
sary to  maintain  said  implied  contract,  should  the  jury  fail  to  find  evi- 
dence of  consent  upon  Stowers'  part  to  pay  the  2^/^  percent  commission 
asked  by  the  broker.  Harrell  v.  J^impleman,  66  Texas,  294;  Byrd  v. 
Frost,  29  S.  W.,  46;  Conkling  v.  Krakauer,  70  Texas,  739;  Gibson  v. 
Gray,  43  S.  W.,  925;  Boche  v.  Smith,  176  Mass.,  597;  Kyle  v.  Eippey, 
20  Ore.,  453 ;  Graves  v.  Bains,  78  Texas,  92. 

Nat  B.  Jones,  for  appellee. 

NEILL,  Associate  Justice. — The  appellant  sued  appellee  to  recover 
$5,000  as  commissions  alleged  due  him  as  a  real  estate  broker  for  serv- 
ices rendered  in  effecting  a  sale  of  certain  real  property  of  the  latter. 

Plaintiff's  petition,  after  alleging  that  on  September  16,  1906,  he  was 
pursuing  the  business  of  a  real  estate  broker  in  the  city  of  Houston, 
Harris  County,  Texas,  avers  substantially:  That  on  the  day  aforesaid 
he  entered  into  a  verbal  contract  with  defendant  whereby  he  agreed  and 
undertook  to  sell,  for  a  commission  hereinafter  stated,  certain  desig- 
nated real  estate  for  the  defendant  which  the  latter  represented  to  plain- 
tiff that  he  owned,  and  would  sell,  and  convey  a  good  title  thereto  to  any 
purchaser  plaintiff  could  procure  for  him. 

That  plaintiff,  being  engaged  in  such  business  and  learning  that  de- 
fendant was  desirous  of  selling  the  property,  after  making  inquiries  and 
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ascertaining  that  he  had  a  client  in  the  market  for  such  property,  en* 
deavored  to  make  arrangements  with  defendant  whereby  he  could  sell 
such  property.  That  he  had  various  negotiations,  beginning  in  the  early 
part  of  September,  1906,  with  defendant,  and  that,  finally,  on  or  about 
October  4, 1906,  he  went  to  San  Antonio  to  see  the  defendant,  when  and 
where  it  was  agreed  between  plaintiff  and  defendant  that,  in  case  the 
former  should  procure  a  purchaser  for  the  latter  able  to  purchase  it,  the 
property  could  be  sold  for  a  sum  not  less  than  $200,000,  part  cash,  and 
the  balance  to  be  paid  for  by  the  purchaser's  assuming  an  outstanding 
obligation  against  it  of  $75,000,  and  that  plaintiff  was  to  receive  in  com- 
pensation for  his  services  in  effecting  the  sale  a  commission  of  two  and 
one-half  percent  on  the  sum  of  $200,000.  That  in  the  conversation, 
culminating  in  the  agreement,  plaintiff  represented  to  defendant  that 
n.  Masterson  was  a  customer  of  his  (plaintiff's)  whom  he  had  induced 
to  make  an  offer  to  purchase  the  property  for  the  sum  of  $210,000,  to 
be  paid  by  his  assuming  the  $75,000  debt  against  the  same,  by  paying 
defendant  $85,000  cash,  and  conveying  him  Houston  real  estate  to  the 
value  of  $50,000 ;  that  defendant  was  not  willing  to  accept  the  trade  as 
an  entirety  which  would  compel  him  to  take  any  real  estate  as  a  part  of 
the  consideration,  but  agreed  with  plaintiff  that  he  might  continue  his 
agency  to  make  the  sale  if  he  could  convert  any  of  the  property  Master- 
son  proposed  to  convey  into  money  so  the  trade  could  be  carried  out,  and 
to  that  end  defendant  allowed  plaintiff  thirty  days  to  consummate  the 
trade  and  convert  the  property  proposed  by  Masterson  as  a  part  of  the 
consideration  into  money.  That  notwithstanding  the  agreement  that 
plaintiff  was  to. have  more  time  to  consummate  such  trade  with  Master- 
son,  defendant  himself,  before  the  time  had  elapsed,  closed  the  trade 
with  him. 

That  defendant  fully  understood  the  terms  upon  which  the  sale  was 
to  be  made  by  plaintiff  to  Masterson,  and  fully  ratified  such  terms,  and 
authorized  plaintiff  to  make  the  same;  whereby  defendant  agreed  and 
obligated  himself  to  pay  plaintiff  two  and  one-half  percent  commission 
on  $200,000,  the  price  for  which  the  property  was  sold. 

That  the  refusal  of  defendant  to  accept  said  proposition  upon  the 
terms  and  conditions  as  alleged  made  for  Masterson  was  for  the  purpose 
of  depriving  plaintiff  of  his  justly  earned  commission  and  defeat  him  by 
selling  the  property  .himself;  that  thereafter  defendant  went  to  H. 
Masterson  and  sold  the  property  to  him  for  $200,000,  which  was  the 
amount  paid  and  assumed  by  the  purchaser  to  defendant  for  the  prop- 
erty, such  being  the  sum  defendant  had  agreed  with  plaintiff  to  accept 
upon  his  procuring  a  purchaser.  That  when  defendant  made  the  sale  he 
had  full  knowledge  of  the  fact  that  H.  Masterson  was  a  customer  of 
plaintiff,  and  had  been  by  him  interested  in  the  property,  induced  to 
consider  the  purchase,  and  procured  as  a  purchaser  of  the.  property, 
plaintiff  being  the  real  and  moving  cause  of  bringing  defendant  and 
Masterson  together  and  effecting  the  sale. 

That  plaintiff  procured  Masterson  as  a  purchaser,  who  was  ready  and 
able  to  carry  out  at  any  time  the  contract  in  accordance  with  the  terms 
and  stipulations  made  to  him  by  plaintiff,  as  before  alleged;  and  that, 
therefore,  plaintiff  has  become  entitled  to  the  sum  of  $5,000  as  his  com- 
mission, together  with  interest  from  date  of  sale. 
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After  making  the  averments  as  above  stated^  the  petition  continues, 
verbatim,  as  follows:  "Plaintiff  further  represents  that,  in  pursuance 
of  the  said  contract  so  entered  into  by  and  between  him  and  the  defend- 
ant, he  used  his  utmost  diligence  and  worked  faithfully  to  secure  a  pur- 
chaser for  the  property  who  was  able  to  comply  with  the  terms  thereof, 
and  that  he  did  procure  and  bring  to  the  said  defendant  the  said  H. 
Masterson,  who  agreed  to  take  said  property  upon  the  terms  and  stipu- 
lations required  as  hereinbefore  set  out,  and  could  have,  and  would  have, 
within  the  said  thirty  days,  sold  said  land  received  from  said  Mas- 
terson for  not  less  than  $45,000,  but  said  defendant,  so  your  petitioner 
believes,  for  the  purpose  of  preventing  your  petitioner  from  receiving 
the  amount  of  his  compensation  for  the  services  performed  to  earn  the 
commission  upon  said  sale,  rejected  the  said  Masterson,  and  endeavored 
to  cancel  his  contract  with  plaintiff,  although  he  knew  plaintiff  had  per- 
formed the  services  faithfully  and  well,  and  that  thereafter  that-  said  de- 
fendant himself,  ignoring  the  rights  of  your  petitioner,  took  up  the  sale 
with  said  Masterson,  who  would  not  have  purchased  from  the  defendant 
bad  it  not  been  for  plaintiff,  and  closed  the  trade  for  some  less  than  he 
was  willing  to  take  for  the  property  from  plaintiff  by  closing  the  trade 
with  said  Masterson  for  the  sum  of  $200,000.  aforesaid.  Wherefore,  for 
the  reasons  stated  hereinbefore,  the  said  defendant,  by  virtue  of  said 
contract,  became  indebted  to  the  said  plaintiff  in  the  sum  of  $5,000  as 
commission.  The  plaintiff  further  represents  that  said  sum  of  $5,000 
commission  is  a  reasonable  value  of  said  services  performed,  and  that 
said  services  performed  as  hereinbefore  stated  are  reasonably  worth  the 
sun  of  $5,000,  and  that  said  sum  was  and  is  the  usual  and  customary 
amount  paid  for  such  services  on  such  contracts  in  the  city  of  Houston, 
Harris  County,  Texas/'  It  concludes  with  a  prayer  for  $5,000,  with  in- 
terest thereon  at  the  rate  of  six  percent  per  annum  from  date  of  sale. 

The  defendant  answered  by  general  and  special  exceptions  (none  of 
which  was  presented  to  the  court)  to  plaintiff's  petition,  a  general  de- 
nial, and  specially,  that  if  plaintiff  was  instrumental  in  making  the 
sale,  his  conduct,  acts  and  services  in  effecting  it  were  purely  voluntary, 
without  authority  from  defendant  or  promise  of  compensation  therefor, 
and  that  if  any  compensation  is  due  plaintiff  it  is  by  the  purchaser,  H. 
Masterson,  and  not  defendant,  and  that  the  sale  was  made  oy  one  Morse 
&  Stowers,  and  not  by  plaintiff. 

The  case  was  tried  before  a  jury,  who  returned  a  verdict  for  defendant, 
upon  which  the  judgment  appealed  from  was  entered. 

Conclusion  of  fact, — ^The  evidence  wholly  fails  to  show  that  any  such 
agreement  or  contract  as  is  declared  upon  was  ever  made  by  the  plain- 
tiff and  defendant. 

Conclusions  of  law. — 1.  Under  our  view  of  the  case,  which  will  be 
exposed  in  considering  other  assignments,  it  is  immaterial  whether 
plaintiff  was  the  procuring  cause  of  the  alleged  sale  or  not*  For,  if  our 
view  of  it  is  correct,  it  may  be  conceded  that  the  undisputed  evidence 
shows  he  was  the  procuring  cause ;  still,  as  there  was  an  absolute  failure 
of  evidence  to  prove  other  f^cts  essential  to  his  recovery,  a  verdict  in  no 
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event  could  have  been  rendered  for  him.  Therefore,  the  plaintiff  could 
not  have  been  prejudiced  by  the  third  paragraph  of  the  court's  charge, 
as  is  complained  of  in  the  second  assignment,  even  should  it  be  construed 
to  have  submitted  as  an  issue  a  fact  proved  by  the  xmdisputed  evidence. 

2.  There  was  no  error  affording  plaintiff  any  just  ground  of  com- 
plaint in  the  court's  charging  the  jury  that  if  they  believed  from  the  evi- 
dence plaintiff's  conduct,  acts  and  services  concerning  the  sale  of  de- 
fendant's property  were  voluntary,  and  Without  authority  or  promise 
from  the  defendant,  that  their  verdict  must  be  for  him. 

One  of  the  essential  elements  of  a  contract  is  an  agreement  or  meeting 
of  the  minds  of  the  parties,  by  an  offer  on  the  one  hand  and  an  accept- 
ance on  the  other.  This  necessary  element  must  be  present  in  an  im- 
plied as  well  as  in  an  express  contract.  If  it  is  absent  in  either,  no  ob- 
ligation is  created.  The  terms  "express  contracts"  and  "contracts  im- 
plied in  fact"  are  used  to  indicate,  not  a  distinction  in  the  principles  of 
contract,  but  a  difference  in  the  character  of  the  evidence  by  which  a 
simple  contract  is  proved.  The  same  elements  essential  to  constitute  a 
contract  of  the  one  character  are  necessary  to  the  existence  of  the  other. 
If,  then,  the  plaintiff's  services  in  effecting  the  sale  were  voluntary,  and 
without  authority  or  promise  from  the  defendant,  as  the  jury  found  and 
as  we  believe  the  evidence  clearly  shows,  there  was  an  absence  of  an  es- 
sential element — "a  meeting  of  the  minds  by  an  offer  on  the  one  hand 
and  acceptance  on  the  other" — of  a  contract,  either  express  or  implied, 
and  no  obligation  rested  upon  the  defendant  to  pay  plaintiff  anything, 
though  he  may  have  rendered  services  in  effecting  the  sale.  It  is  for 
these  reasons  we  have  held  the  charge,  complained  of  by  the  third  as- 
signment, not  erroneous  in  so  far  as  it  affects  plaintiff. 

3.  What  was  said  in  the  conversation  between  plaintiff  and  H.  Mas- 
terson  in  Houston  on  October  5th  and  6th,  regarding  the  sale  of  the 
property,  the  defendant  not  being  present,  was  not  admissible  as  evi- 
dence for  any  purpose  save  to  show  what  efforts,  if  any,  plaintiff  made 
to  sell  the  property  to  Masterson.  Where  testimony  is  evidence  only 
upon  one  issue,  and  it  is  apprehended  it  may  be  considerd  by  the  jury 
in  determining  other  questions,  it  is  the  'duty  of  a  party  who  desires  to 
limit  the  jury  in  its  consideration  to  such  issue  to  ask  a  special  charge 
to  that  end.  Therefore  the  special  charge  given  at  defendant's  request, 
which  is  complained  of  in  the  fourth  assignment  of  error  on  the  ground 
that  it  so  limits  the  effect  of  such  testimony,  was  proper. 

4.  The  court  did  not  err  in  instructing  the  jury  that  unless  they  be- 
lieved from  a  preponderance  of  the  evidence  that  the  defendant  ex- 
pressly employed  plaintiff  on  October  4,  1906,  as  his  agent  to  sell  the 
property,  they  should  find  for  the  defendant.  For  it  will  be  observed 
that  the  petition  declares  upon  a  verbal  contract  made  on  the  day  re- 
ferred to  in  the  charge,  and  specifically  sets  forth  the  terms  of  the 
agreement  entered  into  between  the  parties  and  its  performance  by  the 
plaintiff.  It,  in  connection  with  defendant's  answer,  presented  the  is- 
sues: (1)  Was  such  contract  made?  and  (2)  if  it  were,  was  it  per- 
formed by  the  defendant  ?  Unless  the  first  was  established  in  the  affirma- 
tive there  was  an  end  of  the  case,  for  no  one  can  ever  perform  an  agree- 
ment that  never  existed.    If  there  was  an  implied  agreement  constitut- 
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ing  plaintiff  defendant's  agent  to  effect  the  sale,  it  should  have  been 
pleaded  by  specifically  alleging  the  facts  and  circumstances  from  which 
the  contract  might  be  implied,  so  as  to  enable  the  court  to  determine 
from  the  allegations  whether  they  were  such  as,  if  proved,  would  con- 
stitute a  contract.  Certain  it  is  that  one  can  not  declare  upon  an  ex- 
press contract,  and,  failing  to  prove  it,  recover  upon  the  same  allegations, 
by  reason  of  such  failure,  on  an  implied  agreement.  If  the  language 
used  by  plaintiff  and  defendant  in  the  conversation  between  them  on 
October  4,  1906,  which  plaintiff  introduced  in  evidence  in  support  of  his 
allegations  as  to  an  express  contract,  did  not  show  a  verbal  contract,  it 
certainly  can  not  be  taken  as  proof  of  an  implied  one, 

5.  The  seventh  assignment  of  error  complains  of  the  court's  refusing 
this  special  charge:  "The  plaintiff  would  be  entitled  to  recover  if  you 
believe  from  all  the  evidence  that  he  was  the  moving  and  efficient  cause, 
of  the  sale,  even  though  the  sale  was  made  by  the  defendant  at  a  price 
and  upon  terms  different  from  those  originally  stipulated,  and  if  you 
find  that  the  plaintiff  was  the  moving  and  efficient  cause  of  the  sale  you 
will  find  in  favor  of  him  for  the  amount  sued  for,"  requested  by  plain- 
tiff. 

The  effect  of  this  charge  is  to  assume  as  a  fixed  fact  the  affirmative 
of  a  controverted  issue,  that  is,  that  plaintiff  was  authorized  by  the  de- 
fendant to  effect  the  sale.  Unless,  as  we  have  before  held,  there  was  a 
contract,  express  or  implied  (in  this  case  it  must  have  been  express,  as  it 
was  so  alleged),  between  the  parties  creating  plaintiff  defendants  agent 
to  effect  the  sale,  the  former,  though  he  may  have  been  the  efficient 
cause  of  its  consummation,  was  not  entitled  to  recover  anything  for  his 
services.  As  in  all  classes  of  agents,  a  broker  has  authority  to  act  for 
his  principal  only  by  virtue  of  an  appointment,  express  or  implied,  by 
the  latter.  True,  no  particular  form  is  necessary  for  such  appointment. 
Ordinarily,  all  that  is  necessary  to  show  is  that  the  broker  acted  with  the 
consent  of  his  principal,  whether  given  by  a  written  instrument,  by 
words,  or  by  implication  from  the  conduct  of  the  parties.  This  consent 
is  the  sine  qua  non  to  the  broker's  right  to  recover  commissions  for 
making  a  sale.  For  if  the  broker  renders  services  as  a  mere  volunteer, 
without  authority  express  or  implied,  the  owner  of  the  property  is  not 
bound  to  pay  him  anything  for  such  services.  (Pipkin  v.  Home,  68  S. 
W.,  1000;  Ehrenworth  v.  Putnam,  55  S.  W.,  190;  Dunn  v.  Price,  87 
Texas,  319 ;  Cook  v.  Welch,  91  Mass.,  350 ;  Hinds  v.  Henry,  36  N*.  J. 
Law,  328;  McVickar  v.  Eoche,  74  App.  Div.  (N.  Y.),  397;  Viley  v. 
Pettit,  96  Ky.,  576,  29  S.  W.,  438;  Walton  v.  Clark,  56  N.  W.  (Minn.), 
40;  Barton  v.  Powers,  182  Mass.,  467,  65  N.  E.,  286.) 

6.  The  same  vice  is  apparent  in  special  charges  Nos.  3  and  6,  the 
refusal  of  which  is  the  subject,  respectively,  of  the  eighth  and  eleventh 
assignments  of  en*or. 

7.  The  ninth,  tenth,  fourteenth  and  fifteenth  assignments  of  error 
complain  of  the  court^s  refusal  to  give  certain  special  instructions  re- 
quested by  plaintiff,  submitting  the  case  to  the  jury  upon  the  theory  of 
an  implied  contract.  The  requests  were  properly  denied,  because  the 
theory  upon  which  they  were  based  was  not  deducible  from  plaintiff's 
petition,  as  is  apparent  from  whiit  we  have  said  in  disposing  of  other 
assignments^ 
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8.  The  substance  of  special  charge  Xo.  8^  which  the  thirteenth  as- 
signment complains  of  being  refused^  is  embraced  in  the  second  para- 
graph of  the  main  charge,  which  fully,  clearly  and  accurately  states  the 
law  upon  the  phase  of  the  case  the  special  charge  was  intended  to  cover. 
Besides,  the  requested  charge  does  not  confine  the  jury  in  its  delibera- 
tions to  the  contract  pleaded  by  the  plaintiff,  but  would  have  authorized 
a  verdict  for  him  upon  the  proof  of  any  contract  defendant  might  have 
made  with  plaintiff  to  find  a  purchaser  for  the  property  described  in  the 
pleading,  in  which  it  was  agreed  to  pay  the  latter  two  and  one-half  per- 
cent commission  on  the  amount  the  property  was  to  be  sold  for,  provided 
he  procured  a  purchaser  ready,  willing  and  ^ble  to  buy  upon  the  terms 
specified  in  such  contract.  To  authorize  a  recovery  for  a  breach  of  con- 
tract the  proof  must  show  that  the  very  contract  declared  upon  was 
breached.  Consequently,  the  charge  should  be  so  drawn  as  to  identify 
the  contract  sued  upon  and  confine  the  jury  to  it  in  its  deliberations  as 
to  the  issues  of  whether  or  not  such  contract  was  made,  whether  it  was 
broken,  and  the  damage  ensuing  from  its  breach.  As  there  is  no  state- 
ment annexed  to  appellant's  propositions  under  this  assignment,  as  is 
required  by  rule  36,  we  are  not  able  to  say,  without  reading  the  entire 
statement  of  facts,  that  there  was  not  evidence  of  other  contracts  be- 
tween the  parties  to  which  the  requested  charge  would  be  as  applicable 
as  it  is  to  the  one  declared  upon. 

9.  The  sixteenth  assignment  complains  that  the  court  erred  in  per- 
mitting counsel  for  defendant  in  his  argument  to  state  to  the  jury :  "That 
he  believed  the  testimony  showed  the  claim  of  plaintiff  was  a  concocted 
scheme  to  defraud  defendant  of  $5,000,  and  an  unholy  alliance  between 
a  real  estate  man  and  a  lawyer.'*  The  bill  of  exception  upon  which  tliis 
assignment  is  based  shows  upon  its  face  that  the  language  was  not  ex- 
cepted to  when  used,  nor  until  the  bill  of  exception  was  drawn,  which 
may  have  been,  for  aught  that  appears  from  the  record,  after  the  court 
adjourned.  For  the  record  shows  that  plaintiff  was  allowed  twenty  days 
from  adjournment  of  court  to  prepare  and  file  bills  of  exceptions ;  that 
the  court  adjourned  on  February  1,  1908,  and  that  the  bill  of  exception 
was  not  filed  until  the  19th  of  that  month. 

It  is  hardly  necessary  to  say  that  a  remark  of  the  nature  of  the  one 
in  question  should  be  excepted  to  when  made,  or,  at  least,  during  the 
trial.  However,  as  the  objection,  shown  by  the  bill  of  exception,  was 
that  there  was  no  evidence  of  any  such  conspiracy  between  the  land  agent 
and  the  lawyer,  and  there  is  no  statement  subjoined  to  the  proposition 
under  the  assignment  in  appellant's  brief  showing  the  lack  of  such  evi- 
dence, we  are  not  able  to  say  as  a  matter  of  law  that,  notwithstanding 
the  exalted  character  of  their  professions,  an  unholy  alliance  may  not 
possibly  exist  between  a  real  estate  man  and  a  lawyer.  If,  however,  such 
an  alliance  is  once  shown  to  exist  between  them,  it  might  be  regarded 
by  a  lawyer,  whose  client  is  the  victim  of  the  conspiracy,  as  fraudulent 
per  86. 

10.  The  seventeenth  and  eighteenth  assignments  of  error  complain 
of  the  court's  excluding  certain  testimony  offered  by  plaintiff  for  the 
purpose  of  showing  the  value  of  his  services.  If  the  contract  sued  upon 
was  ever  made  by  the  parties  it  fixed  the  compensation  he  was  to  receive 
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for  his  services.    If  it  was  not  made  he  was  entitled  to  nothing  on  a 
quantum  meruit    Therefore  the  testimony  was  properly  excluded. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


L.  AOUIRBE  DB  BOAOH  ET  AL.  Y.  AlLIE  D.  ClABDY  ET  AL. 

Decided  November  4«  1908. 

1.— Deed — Granting  Clause — ^Ezoeptlon  from  Orant — Conitmetion. 

A  deed  contained  the  following  language  in  its  granting  clause:  'llave 
granted,  sold  and  conveyed  ...  all  that  certain  piece  or  parcel  of  land 
.  .  .  being  all  that  portion  of  a  tract  of  150  acres  .  .  .  conveyed  to  A. 
by  M.  .  .  .  except  certain  pieces  or  parcels  of  land  out  of  said  tract  which 
we  have  heretofore  conveyed  by  deed  to  ...  all  of  said  deeds  to  said 
grantees^  being  recorded  in  the  deed  records  of  said  county  .  .  .  and  except- 
ing further  three  acres  upon  which  our  residence  now  is  and  adjoining  the 
same,  and  which  said  tract  is  to  be  hereafter  surveyed  for  us."  Held,  said 
clause  when  read  in  its  entirety  evidenced  an  intention  on  the  part  of  the 
grantors  to  convey  the  entire  tract  of  150  acres,  excepting  only  therefrom  the 
tracts  that  had  been  previously  conveyed  and  the  three  acres,  and  hence  was 
not  void  for  uncertainty  as  to  the  particular  land  on  which  the  grant  was  to 
operate.  If  there  was  any  uncertainty  it  attached  to  the  parts  which  were  to 
be  excepted,  but  these  parts  being  capable  of  identification  by  the  aid  of  ex- 
trinsic evidence,  the  deed  was  valid. 


a. — Same— Excepted  Part — ^Dnty  to  Designate. 

The  granting  clause  of  a  deed  contained  the  following  language:  ''And  ex- 
cepting further  three  acres  upon  which  our  residence  now  is  and  adjoining  the 
same,  and  which  said  tract  is  to  be  hereafter  surveyed  for  us."  Held,  said 
language  did  not  necessarily  impose  upon  the  grantees  the  duty  of  surveying 
and  segregating  said  three  acres  from  the  remainder  of  the  tract.  Evidence 
as  to  the  conduct  of  the  grantors  themselves  considered,  and  held  competent 
and  sufficient  to  show  that  the  grantors  recognized  the  duty  as  devolving  upon 
them  to  segregate  said  homestead  tract  from  the  land  conveyed. 

S. — 8ame — ^Exeontory  Orant — Stale  Demand. 

When  the  duty  rests  upon  the  grantor  in  a  deed  to  select  and  segregate  a 
particular  part  or  portion  reserved  to  himself  out  of  a  larger  tract,  he  can 
not,  by  his  own  failure  to  make  the  selection  for  twenty  years,  defeat  the 
grant  on  the  ground  that  it  is  executory  and  the  right  to  execute  it  was  barred 
by  Hmitation. 

4. — ^Trespass  to  Try  Title— Pleading — Judgment — Description  of  Land. 

Where  the  plaintiffs  in  trespass  to  try  title  seek  to  have  a  deed  executed 
by  their  ancestor  set  aside  and  to  recover  the  entire  tract  of  land  thereby  con- 
veyed, they  can  not  complain  that  the  judgment  which  awards  to  them  only 
a  small  portion  of  the  tract  sued  for  does  not  describe  the  same  by  metes  and 
bounds. 

5. — ^Trespait  to  Try  Title— Pleading  by  Defendant — ^Bight  of  PlaintilT  to  Re- 

oorer. 

The  fact  that  a  defendant  in  trespass  to  try  title  pleads  his  title  spe- 
cially and  fails  in  his  proof  of  the  same  will  not  entitle  the  plaintiff  to  a  judg- 
ment for  the  land  in  controversy  unless  he  proves  a  right  in  himself  to  do  so. 

Appeal  from  the  District  Court  of  El  Paso  County.    Tried  below  be- 
fore Hon.  J.  M.  Qoggin. 

P.  0.  Morris,  for  appellant. — The  court  erred  in  the  conclusion  of  law 
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that  the  deed  from  Pedro  Aguirre  and  wife,  Ysabel  Aguirre,  to  Zeno  B. 
Clardy  and  P.  Desloge,  vested  title  in  them  to  all  the  land  described  as 
unsold  in  said  deed  except  three  acres  adjoining  the  house  in  which  said 
Aguirre  and  wife  resided  at  the  time  said  deed  was  executed  to  said 
Clardy  and  Desloge  on  the  14th  day  of  July,  1887.  Greenleaf  s  Lessee 
V.  Birth,  6  Peters,  302,  L.  Ed.  Book  8,  406 ;  Dull  v.  Blum,  68  Texas, 
299 ;  Gorham  v.  Settegast,  98  S.  W.,  669 ;  Tayler  v.  Taul,  88  Texas,  665 ; 
Pierson  v.  Sanger,  51  S.  W.,  869 ;  Dwyre  v.  Speer,  27  S.  W.,  585 ;  Ox- 
sheer  V.  Watt,  91  Texas,  124;  Clapp  v.  Beardsley,  1  Vt.,  150;  Preston  v. 
Kobinson,  24  Vt.,  583 ;  Wheeler  v.  Ladd,  40  Ark.,  108 ;  Adams  v.  Edger- 
ton,  3  S.  W.,  628;  Devlin  on  Deeds,  sees.  852  and  1019;  Grogan  v. 
Vache,  45  Cal.,  610;  Adams  v.  Hopkins  (Calif.),  77  Pac,  720  and  721; 
Cravens  v.  White,  73  Texas,  577;  Koenigheim  v.  Miles,  67  Texas,  121; 
Watkins  v.  Tucker,  84  Texas,  430;  Zundel  v.  Baldwin  (Ala.),  21  So., 
420;  Mutual  Building  &  Loan  Ass'n  v.  Wyeth  (Ala.),  17  So.,  45;  Plenny 
v.  Perrill  (Miss.),  11  So.,  6. 

The  deed  under  which  defendants  claim  not  having  vested  any  title 
when  executed,  but  having  remained  executory,  the  right  of  defendants 
to  tender  performance  by  selecting  and  surveying  for  plaintiffs,  especially 
as  to  J.  A.  Lowe,  who  holds  by  purchase  from  the  heirs  of  the  grantor, 
after  twenty  years  from  the  accrual  of  a  cause  of  action  for  specific  per- 
form'ance  accrued,  is  barred  by  the  four  years  statute  of  limitation,  and 
has  become  a  stale  demand  and  could  not  now  be  exercised,  nor  was  any 
offer  or  tender  of  performance  made  in  this  suit,  therefore  judgment 
should  have  been  for  plaintiffs.  Dull  v.  Blum,  68  Texas,  299 ;  New  York 
&  T.  Land  Co.  v.  Hyland,  28  S.  W.,  206. 

A.  0.  Foster  and  Tumey  &  Surges,  for  appellees. — ^The  court  did  not 
err  in  the  conclusion  of  law  that  the  deed  from  Aguirre  and  wife  to  Des- 
loge and  Clardy  was  a  valid  deed  vesting  title  in  grantees,  because  said 
deed  was  certain  in  its  terms,  and  the  property  conveyed  certain  of  as- 
certainment. Benn  v.  Hatcher,  81  Va.,  25  (59  Am.  Eep.,  645)  ;  Do- 
honey  V.  Womack,  20  S.  W.,  950;  Cravens  v.  White,  73  Texas,  577; 
Kingston  v.  Pickins,  46  Texas,  99;  Henry  v.  Whitaker,  82  Texas,  5; 
Palls  L.  &  C.  Co.  V.  Chisholm,  9  S.  W.,  479;  Watkins  v.  Tucker,  84 
Texas,  429;  Koenigheim  v.  Miles,  67  Texas,  113;  Herman  v.  Likens, 
90  Texas,  448. 

The  deed  from  Aguirre  and  wife  to  Desloge  and  Clardy  was  not  void 
on  account  of  the  exception  of  three  acres  to  grantors  in  general  terms 
and  not  by  definite  boundaries,  out  of  the  whole  tract  conveyed,  because 
the  identity  of  the  land  reserved  from  sale  was  capable  of  identification 
by  extrinsic  proof.  Kingston  v.  Pickins,  46  Texas,  99 ;  Wilson  v.  Smith, 
50  Texas,  365 ;  Giddings  v.  Day,  84  Texas,  605 ;  Vineyard  v.  O'Connor, 
90  Texas,  63 ;  McWhirter  v.  Allen,  20  S.  W.,  1007 ;  Minor  v.  Powers,  24 
S.  W.,  711;  Stone  v.  Clark,  35  Am.  Dec,  370;  Linney  v.  Wood,  66 
Texas,  22. 

JAMES,  Chief  Justice. — Appellants  were  the  plaintiffs  in  an  action 
of  trespass  to  try  title  against  Mrs.  Allie  D.  Clardy  and  F.  Desloge. 
Plaintiffs  alleged  possession  in  themselves  of  a  certain  tract  of  53% 
^cres  of  land,  which  remained  of  a  larger  tract  of  J50  acres  described  in 
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a  deed  from  Pedro  Aguirre  and  wife  to  Zeno  B.  Clardy  and  P.  Desloge, 
less  parts  thereof  previously  conveyed  by  Aguirre  and  wife  and  three 
acres  in  a  certain  locality. 

The  amended  petition  set  forth  said  deed;  that  plaintiffs  were  the 
heirs  of  Pedro  Aguirre  and  wife;  that  defendant,  Allie  B.  Clardy,  was 
the  sole  devisee  and  independent  executrix  of  Zeno  B.  Clardy,  and  al- 
leged that  said  deed  never  took  effect  as  a  conveyance  of  any  land,  for 
that  there  was  never  surveyed  for  the  said  Pedro  Aguirre  and  wife  three 
acres  of  land  upon  which  their  residence  was  at  the  time  the  deed  was 
signed  and  adjoining  said  residence,  and  without  such  survey  being 
made  for  them  of  said  land  said  deed  did  not  identify  any  land  so  as  to 
operate  as  a  conveyance  thereof.  That  no  survey  of  said  three  acres 
having  ever  been  made,  said  deed,  if  it  had  any  effect,  remained  execu- 
tor}'', and  did  not  take  effect  as  to  any  land,  and  has  so  remained  for 
four  years,  more  than  ten  years,  and  nineteen  years  after  its  execution ; 
wherefore  the  right  of  the  vendees,  if  any  such  right  existed  to  have 
said  survey  made  of  said  three  acres  for  Pedro  Aguirre  or  his  heirs  so 
as  to  give  effect  to  said  deed,  has  long  since  become  a  stale  demand,  and 
said  right  is  also  barred  by  the  statute  of  four  years.  The  prayer  was 
for  decree  setting  aside  said  deed ;  that  plaintiffs  have  their  title  to  said 
land  established,  and  defendants^claim  thereto,  constituting  a  cloud  on 
plaintiffs'  title,  removed,  and  for  general  relief. 

The  above  indicates  the  nature  of  the  case.  The  result  of  the  trial 
will  be  shown  by  a  brief  statement  from  the  judge's  conclusions,  there 
being  otherwise  no  statement  of  facts. 

The  court  found  that  the  deed,  as  above  described,  was  executed  by 
Pedro  Aguirre  and  wife  on  July  14,  1887;  "that  neither  plaintiffs  nor 
defendants  at  any  time  have  surveyed,  or  otherwise  segregated  the  three 
acres  for  Pedro  Aguirre  or  his  heirs  adjoining  his  residence,  except  that 
sufficient  land  remains  unsold  around  the  residence  of  Pedro  Aguirre 
to  make  the  quantity  of  three  acres,  and  that  possession  of  the  land 
around  the  residence  of  said  Pedro  Aguirre  has  at  all  times  remained 
in  Pedro  Aguirre  and  wife,  and  since  their  deaths  in  their  heirs,  and 
that  such  possession  of  said  land  has  always  been  respected  by  said  de- 
fendants, and  that  said  defendants  have  treated  the  land  so  held  by 
plaintiffs  as  the  property  of  Pedro  Aguirre,  his  wife  and  their  heirs,  and 
it  was  generally  understood  by  the  parties  that  the  three  acres  meant 
were  three  acres  immediately  surrounding  the  house;  that  the  plaintiffs 
executed  a  deed  to  a  portion  of  the  land  lying  east  of  the  Aguirre  home, 
describing  said  land  as  being  bounded  on  the  east  119  feet  with  the 
lands  of  Mr.  Clardy,  and  bounded  on  the  north  56  feet  with  land  of 
Mr.  Clardy,  which  deed  was  the  confirmation  deed  of  one  given  by 
Ysabel  Aguirre  in  her  lifetime  on  February  7,  1891."  That  Pedro 
Aguirre  and  his  wife  remained  in  possession  of  said  homestead  and  re- 
sided there  until  their  death,  the  latter  dying  in  1892,  and  that  there- 
after and  up  to  this  time  their  daughter  has  remained  there,  but  not  by 
such  assertion  of  claim  as  makes  title  to  land  by  limitation,  and  that 
neither  plaintiffs  nor  defendants  had  any  title  by  that  character  of  pos- 
session. 

The  court  also  found  that  Z.  B.  Clardy  and  P.  Desloge  paid  taxes  on 
170  acres  out  of  the  Elijah  Bennett  survey  No.  11,  in  the  years  1887 
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and  in  1888^  and  all  subsequent  years^  on  250  acres  out  of  the  said  sur- 
vey, and  that  Victoriano  Martinez  (husband  of  one  of  the  plaintiffs) 
rendered  for  taxes  in  1888,  in  the  name  of  Pedro  Aguirre,  30  acres  of 
said  survey,  and  in  1890  there  was  rendered  and  paid  on  three  acres  of 
said  survey  in  the  name  of  Pedro  Aguirre,  and  that  for  the  years  1904, 
1905,  1906  and  1907  Chona  Lucero,  who  remained  in  possession  of  the 
Aguirre  house,  rendered  and  paid  taxes  on  three  acres  of  said  survey 
and  stated  that  her  claim  was  for  three  acres  of  land. 

The  court's  conclusion  of  law  was  that  the  deed  by  Pedro  Aguirre  and 
wife  operated  to  vest  title  in  Clardy  and  Desloge  to  all  the  land  de- 
scribed as  unsold  except  three  acres  adjoining  the  house  in  which 
Aguirre  and  wife  resided  at  the  time  the  deed  was  executed.  The  judg- 
ment rendered  was  that  plaintiffs  take  nothing,  and  that  defendants  have 
and  recover  of  plaintiffs  the  land  involved,  describing  .the  6314  acres  by 
metes  and  bounds,  '^except  three  acres  of  land  upon  which  was  situated 
on  the  14th  day  of  July,  1887,  the  residence  of  Pedro  Aguirre  and  wife 
and  adjoining  said  residence.^^    Plaintiffs  have  appealed. 

The  two  propositions  upon  which  appellants  rely  in  this  court  under 
their  assignments  are : 

X  First  proposition. — ^**The  granting  clause  of  the  deed  from  Aguirre 
and  wife  to  Clardy  and  Desloge  being  operative  only  on  Hhat  portion  of 
a  tract  of  150  acres  .  .  .  except  (certain  tracts  before  sold),  'and 
excepting  further  three  acres  upon  which  our  residence  now  is  and  ad- 
joining the  same,  and  which  said  tract  is  to  be  hereafter  surveyed  for 
us,'  the  grant  could  not  take  effect  without  identifying  that  on  which  the 
grant  was  to  operate  by  eliminating  that  on  which  the  grant  did  not 
operate.  The  grantors  did  not  convey  the  150-acre  tract  hj  the  granting 
clause  and  then  provide  for  exceptions  out  of  it  of  certain  parts,  but  the 
granting  clause  only  operated  on  that  portion  which  remained  after 
withholding  from  the  operative  words  of  conveyance  all  except  that 
part  remaining  after  eliminating  certain  parts;  and  the  three  acres  to 
oe  surveyed  adjoining  and  to  include  the  house,  not  being  described  so 
that  they  could  be  identified  at  the  time  the  deed  was  executed,  the  deed 
attempted  to  convey  a  particular  part  of  a  larger  survey  and  not  an  undi- 
vided interest,  and  the  part  on  which  the  granting  clause  was  intended 
to  operate  not  being  susceptible  to  identification  otherwise  than  by  de- 
scribing the  parts  on  which  the  granting  clause  did  not  operate,  the 
deed  constituted  an  attempt  to  convey  and  describe  a  particular  part  of 
a  larger  tract  of  land,  and  was  void  for  uncertainty  as  to  the  particular 
part  on  which  the  conveyance  was  intended  to  operate,  and  did  not  con- 
vey an  undivided  interest,  this  not  being  intended  by  the  parties;  and 
the  right  given  the  grantees  to  select  and  survey  for  the  grantors  three 
acres  adjoining  and  to  include  the  grantors'  house,  never  having  been 
exercised,  the  deed  never  took  effect  as  a  conveyance  of  any  land,  but  re- 
mained executory.  Without  such  selection  and  survey,  or  pleading  the 
right  and  offering  to  specifically  perform  the  same,  said  deed  was  no  ob- 
stacle to  a  recovery  by  plaintiffs,  the  successors  in  title  of  the  grantors, 
in  an  action  of  trespass  to  try  title.'* 

Second  proposition, — ^**The  deed  under  which  defendants  claim  act 
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having  vested  any  title  when  executed^  but  having  remained  executory, 
the  right  of  defendants  to  tender  performance  by  selecting  and  survey- 
ing for  plaintiffs,  especially  as  to  J.  A.  Lowe,  who  holds  by  purchase 
from  the  heirs  of  the  grantor,  after  twenty  years  from  the  accrual  of  a 
cause  of  action  for  specific  performance  accrued,  is  barred  by  the  four 
years  statute  of  limitation,  and  has  become  a  stale  demand  and  could 
not  now  be  exercised,  nor  was  any  offer  or  tender  of  performance  made 
in  this  suit,  therefore  judgment  should  have  been  for  plaintiffs/' 

The  exceptions  in  the  granting  clause  are  in  the  following  language : 
''Have  granted,  sold  and  conveyed  and  by  these  presents  do  grant,  sell  and 
convey  unto  the  said  F.  Desloge  and  Zeno  B.  Clardy  ...  all  that 
certain  piece  or  parcel  of  land  situated  in  the  county  of  El  Paso  and 
State  of  Texas,  and  being  all  that  portion  of  a  tract  of  150  acres,  part  of 
survey  No.  11^  conveyed  to  said  Pedro  Aguirre  by  Joseph  Magaffin 
.  .  .  except  certain  pieces  or  parcels  of  land  out  of  said  tract  which 
we  have  heretofore  conveyed  by  deed  to  .  .  .  ,  all  of  said  deeds  to 
said  grantees  being  recorded  in  the  deed  records  of  said  county  ,  .  ,  , 
and  excepting  further  three  acres  upon  which  our  residence  now  is  and 
adjoining  the  same,  and  which  said  tract  is  to  be  hereafter  surveyed  for 
ns."    The  parts  referred  to  as  previously  sold  off  were  identified. 

The  primary  contention  of  appellants  is  that  the  granting  clause  did 
not  purport  to  grant  the  entire  tract  of  150  acres  less  the  exceptions; 
but  in  express  language  operated  only  upon  what  land  was  left  after 
taking  from  the  150-acre  tract  the  parcels  excepted. 

The  rule  is  that  a  grant  of  a  certain  entire  tract,  excepting  a  portion, 
is  not  executory  in  any  sense,  and  if  the  land  sought  to  be  excepted  is 
80  described  as  to  be  unascertainable,  it  is  the  exception  that  will  fail 
and  not  the  grant,  as  the  uncertainty  affects  the  exception  only.  (Loyd 
V.  Gates  (Ala.),  38  So.,  1022;  McAllister  v.  Honea,  14  So.,  264.)  The 
converse  of  this  proposition  is  what  appellants  invoke  as  applicable  to 
the  granting  clause  m  question.  The  position  is  made  clear  by  a  quo- 
tation from  Frank  v.  Myers  (Ala.),  11  So.,  835,  in  discussing  certain 
cited  cases:  **In  neither  of  these  cases  did  the  vendor  sell  a  certain 
whole  excepting  an  uncertain  part,  but  attempted  to  sell  an  uncertain 
part  of  a  certain  whole.  The  uncertainty  and  infirmity  which  render 
inoperative  a  sale  like  these  lie  in  the  grant  itself,  and  not  in  any  un- 
certain exception  from  the  grant.*' 

There  is,  therefore,  some  ground  for  appellant's  construction  of  the 
clause,  because  it  uses  the  words  "that  portion"  of  the  tract  of  150 
acres,  from  which  it  would  appear  that  this  granting  clause  operated 
upon,  and  was  in  terms  addressed,  only  to  that  portion  of  the  150  acres 
which  remained  after  taking  off  the  excepted  parts,  using  the  excepted 
parts  of  the  150  acres  merely  as  a  matter  of  description  of  "that  por- 
tion" which  was  granted,  that  making  uncertainty  exist  in  the  grant 
itself. 

The  contention  just  referred  to  is,  however,  dealing  with  the  clause 
upon  the  abstract  theory  that  the  three-acre  exception  as  described  in 
the  deed  is  incapable  of  identification.  As  we  think  the  said  three-acre 
tract  was  left,  and  is  susceptible  of  identification,  there  is  really  no  need 
of  our  holding  that  this  granting  clause  is  or  is  not  entitled  to  the  ef- 
fect contended  for.    We  will  state,  nevertheless,  that  the  clause,  when 
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read  in  its  entirety,  shows  that  the  intention  of  the  grantors  was  to  pass 
title  to  all  of  the  150  acres,  excepting  therefrom  what  had  previously 
been  conveyed  and  the  three  acres.  The  very  use  of  the  word  "except*' 
indicates  this.  The  exception  reads :  "And  excepting  further  three  acres 
upon  which  our  residence  now  is  and  adjoining  the  same,  and  which 
said  tract  is  to  be  hereafter  surveyed  for  us." 

The  facts  are  that  the  deed  was  made  in  July,  1887 ;  that  the  grantors 
were  living  in  a  house  upon  the  three  acres  at  the  time  and  up  to  their 
death,  the  husband  dying  first  and  the  wife  dying  in  1892,  and  their 
heirs  have  since  been  living  there  using  the  surrounding  land,  it  being 
treated  as  theirs^ by  defendants;  that  it  was  generally  understood  that 
the  three  acres  'meant  the  three  acres  immediately  surrounding  the 
house,  and  that  in  November,  1906,  the  plaintiff,  Carolina  Aguirre  Mar- 
tinez, and  her  husband  executed  a  deed  to  a  portion  of  land  lying  east 
of  the  Aguirre  house,  describing  the  same  as  being  bounded  on  the  east 
119  feet  with  the  lands  of  Mr.  Clardy,  and  bounded  on  the  north  56  feet 
with  land  of  Mr.  Clardy,  which  deed  was  a  confirmation  deed  of  one 
given  by  Ysabel  Aguirre  in  her  lifetime  in  1891. 

In  the  first  place,  we  believe  that  appellants  counsel  is  in  error  in 
saying  that  the  deed  imposed  upon  the  grantees  the  duty  to  survey  the 
three-acre  tract  for  the  grantors.  The  deed  does  not  say  so.  It  says  that 
it  was  to  be  surveyed  for  the  grantors.  We  take  this  to  mean  that  it 
was  to  be  surveyed  in  their  behalf,  or  in  their  interest.  It  meant  that 
the  grantors  were  to  have  the  three  acres  about  the  house  as  they  wished 
it.  Jt  would  be  wholly  unreasonable  to  say  (unless  the  deed  had  ex- 
pressed otherwise)  that  the  grantees  were  authorized  to  survey  off  any 
three  acres  including  the  house  in  any  shape  they  saw  fit  for  the  grantors, 
when  both  the  exception  and  the  mode  of  its  ascertainment  were  mani- 
festly to  be  in  the  interest  of  the  grantors,  they  alone  knowing  their 
desires  in  that  respect. 

But  we  are  not  left  to  the  bare  language  of  the  deed.  In  questions  of 
this  kind,  light  is  thrown  upon  what  was  intended  by  the  practical  con- 
struction placed  upon  the  clause  by  the  parties.  Neither  party  called 
upon  the  other  to  make  any  designation.  The  surrounding  land  re- 
mained open  except  as  used  by  the  occupants  of  the  Aguirre  house.  But 
in  1891  Mrs.  Aguirre,  who  had  survived  her  husband,  deeded  a  lot  east 
of  the  house  and  bounded  it  on  the  east  and  north  by  the  land  of  Mr. 
Clardy,  which  deed  was  long  afterward  confirmed  by  another  deed. 
This  would  appear  to  have  been  in  respect  to  the  excepted  three  acres 
and  a  selection  or  designation  in  respect  to  it,  at  least,  so  far  as  fixing 
one  corner  was  concerned,  and  the  north  and  east  lines  to  some  extent. 
We  thus  have  the  grantors  acting  upon  the  theory  that  the  deed  gave 
them  the  right  of  selection,  and  it  does  not  appear  that  this  exercise  of 
the  right  was  ever  questioned. 

Accordingly  we  conclude  that  it  was  not  necessary  for  the  grantees 
to  designate  the  three  acres  in  order  to  give  the  deed  validity.  The 
matter  involved  here  is  essentially  different  from  a  grant  such  as  of  a 
certain  number  of  acres  to  be  selected  by  the  grantee  out  of  a  ttract, 
which  is  held  to  be  executory  and  as  not  confirming  any  title  until  the 
selection  is  made,  and  that  such  right  of  selection  in  the  grantee  may 
not  be  enforced  after  the  lapse  of  too  long  a  time.    The  present  is  the 
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case  of  a  grant,  depending  upon  the  selection  or  description  by  the 
grantor  of  a  certain  excepted  number  of  acres  at  a  certain  locality,  and 
he  and  his  heirs  can  not  defeat  the  grant  by  their  own  failure  to  make 
the  selection. 

Enough  has  been  said  to  dispose  of  both  the  propositions.  The  judg- 
ment rendered  does  not  adjudicate  the  boundaries  of  ^the  three  acres. 
The  plaintiff  did  not  seek  such  adjudication,  but  sought  to  have  the 
deed  declared  void,  and  to  have  the  entire  land  attempted  to  be  con- 
veyed by  it  adjudged  to  them.  This  they  were  not  entitled  to,  and  under 
the  pleadings  and  evidence  they  have  no  just  reason  to  complain  of  the 
judgment  as  rendered. 

ON  MOTION  FOB  REHEARINO. 

The  amended  petition,  on  which  the  case  was  tried,  set  forth  the  con- 
veyance from  plaintiffs'  ancestors  to  defendants,  and  alleged  that  it  was 
not  signed  by  the  ancestors,  and,  if  signed,  was  void  for  indefinite  de- 
scription. We  might  presume  that  plaintiffs  introduced  the  deed  in 
evidence.  The  fact  is,  it  was  introduced  and  was  the  basis  of  the  con- 
troversy; and,  by  whomsoever  introduced,  it  precluded  plaintiffs  from 
recovering  upon  their  pleadings,  in  so  far  as  it  had  validity  as  a  con- 
veyance. 

It  is  true  that  defendants  pleaded  and  sought  to  establish  that  the 
three  acres  had  been  agreed  upon,  or  had  been  selected,  and  that  the 
proof  failed  to  show  this.  Nevertheless,  defendants  were  entitled  to  the 
benefits  the  deed  conferred  on  them,  and  plaintiffs  were  not  entitled  to 
relief  contrary  to  its  effect.  The  judgment  entered  was  in  accordance 
with  a  correct  construction  of  the  deed,  and  the  court,  evidently  from 
lack  of  proof,  was  ungfble  to  correctly  go  further  than  to  make  the  ad- 
judication it  did. 

It  is  undoubtedly  true  that  when,  in  trespass  to  try  title,  defendant 
pleads  title  specially,  he  can  rely  on  no  other.  But,  viewing  the  amended 
pleading  as  embodying  the  statutory  action  of  trespass  to  try  title  (which 
we  think  it  was  not),  it  is  equally  true  that  plaintiff  in  such  an  action, 
even  when  defendant  pleads  specially  a  title  which  he  fails  to  prove, 
can  not  recover  if  the  evidence  develops  he  has  no  right  to  the  relief  he 
asks.  Hayes  v.  Gallaher,  21  Texas  Civ.  App.,  90;  Hutcheson  v.  Chand- 
ler, 47  Texas  Civ.  App.,  124.    The  motion  is  overruled. 

Affirmed. 

Writ  of  error  refused. 


W.  F.  Klumpp  et  al.  v.  M.  A.  Stanley  et  al. 

Deckled  November  4,  1908. 

1. — ^Deed— Invalid  Acknowledgment' of  Married  Woman — ^Act  of  Kay  28,  1907, 

Gonstmed. 

The  Act  of  May  23,  1907,  amending  article  2312  of  the  Revised  Civil  Stat- 
utes eonceming  defective  acknowledgments  to  deeds,  was  simply  intended  to 
Tender,  in  certain  cases,  instruments  and  copies  of  them  which  had  been  re- 
corded a  designated  period  of  time  admissible  in  evidence  which  could  not  be 
introduced  before  said  article  was  amended  except  upon  proof  as  at  common 
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law.    The  effect  of  such  evidence  was  not  chansed  nor  intended  to  be.     If  the 
instrument  was  invalid  before,  it  remained  so  afterwards. 


2. 

.An  attempted  conveyance  by  a  married  woman  of  her  land  in  this  State 
without  the  privy  acknowledgment  prescribed  and  required  by  our  statutes,  is 
an  absolute  nullity,  and  can  not  be  vitalized  by  Act  of  the  Legislature. 

Appeal  from  the  District  Court  of  Leon  County.  Tried  below  before 
Hon.  Gordon  Boone. 

W.  D.  Lacey  and  Joe  H.  Seale,  for  appellants. — The  acknowledgment 
of  the  married  women^  M.  A.  Stanley  and  T.  B.  Brandin,  taken  ac- 
cording to  the  Louisiana  statute,  was  cured  by  the  Acts  of  the  Thirtieth 
Legislature,  page  308.  Sutherland  on  Statutory  Construction,  sec. 
483 ;  Watson  v.  Mercer,  8  Peters,  86,  33  U.  S.  L.  Ed.,  876 ;  Johnson  v. 
Taylor,  60  Texas,  360;  Johnson  v.  Parker,  US.  W.,  681;  McDannell 
V.  Harrell,  1  Posey,  Unreported  Cases,  526;  Tate  v.  Stooltzfoos,  16  Am. 
Dec,  646 ;  Brownson  v.  Schanlan,  59  Texas,  222 ;  Morris  v.  Turner,  24 
S.  W.,  959. 

Wm.  Watson  and  5.  TF.  Dean,  for  appellees. — Any  attempted  convey- 
ance by  a  married  woman  of  her  separate  estate  in  lands,  when  not  ac- 
companied by  the  separate  acknowledgment  and  privy  examination  pro- 
vided by  article  635  of  the  Revised  Statute,  was,  in  1873,  and  has  since 
said  time  been,  absolutely  void  and  mere  waste  paper.  Bev.  Stats.,  art. 
635;  Stone  v.  Sledge,  24  S.  W.,  697;  Cross  v.  Everts,  28  Texas,  532 
Fisher  v.  Bowser,  41  Texas,  223;  Cauble  v.  Worsham,  70  S.  W.,  737 
Berry  v.  Donley,  26  Texas,  737;  Chester  v.  Breitling,  32  S.  W.,  527 
Am.  &  Eng.  Ency.  of  Law,  vol.  9,  page  11. 

NEILL,  Associate  Justice. — This  was  a  suit  in  trespass  to  try  title, 
and  also  for  partition  brought  on  January  22,  1906,  by  appellees,  M.  A* 
Stanley,  T.  B.  Brandin,  S.  B.  Brandin,  J.  E.  Therrell  and  Earnest  Ir- 
vin,  the  heirs  of  J.  E.  Therrell,  deceased,  in  the  District  Court  of  Leon 
County,  Texas,  against  W.  F.  Klumpp,  G.  W.  Burkett,  W.  E.  Beene, 
W.  T.  Mattison,  Israel  Fulsom,  J.  W.  Beene,  The  Singer  Sewing  Ma- 
chine Company,  L.  Higgins,  W.  W.  Higgins,  Jas.  Fulsom,  W.  Harmes, 
Mary  Mills,  Eobt.  G.  Mills,  Amanda  Davis,  E.  G.  Davis,  Windsor  Pipes, 
Jack  Redhead,  Joe  Redhead,  Julia  Redhead,  Ella  Redhead,  E.  K. 
Street,  Thos.  R.  Street,  Mary  Lyons,  Tom  Lyons,  Joe  Norwood,  A.  D, 
Norwood,  A.  J.  Norwood,  I.  D.  Norwood,  Louisa  S.  Klumpp,  Kate 
Klumpp  Stahl  and  her  husband,  Mr.  Stahl,  C.  C.  Klumpp,  Julius  G. 
Klumpp,  F.  B.  Enochs,  Felice  Enochs  and  Mrs.  W.  N.  Parks,  to  re- 
cover the  lands  described  in  plaintiff's  original  petition,  which  said  lands 
were  patented  to  J.  B.  and  J,  E.  Therrell  by  the  State  of  Texas,  in  which 
suit  Mrs.  Mary  E.  Therrell  intervened,  claiming  that  she  was  entitled 
to  an  undivided  one-half  interest  in  the  lands  described  in  intervener's 
petition,  as  against  both  plaintiffs  and  defendants. 

The  defendant  G.  W.  Burkett  answered  by  a  plea  of  not  guilty,  and 
also  plead  for  a  repartition  in  case  the  deed  from  M.  A.  Stanley  et  al- 
to A.  J.  Norwood  should  from  any  cause  be  declared  to  be  a  forgery.  The 
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defendants  Norwood,  Klumpp  and  Singer  Sewing  Machine  Company 
plead  not  guilty. 

There  was  a  trial  in  which  a  jury  was  empaneled  and  sworn  to  try 
the  cause,  and  heard  the  evidence,  or  a  part  of  it,  but  the  jury  was 
withdrawn  and  the  court  rendered  judgment  as  follows,  to  wit:  Plain- 
tiffs  M.  A.  Stanley  and  T.  B,  Brandin  own  an  undivided  one-fourth  in- 
terest. The  defendants  G.  W.  Burkett,  W.  E.  Beene,  W.  T.  Mattison, 
Israel  Fulsom  and  J.  W.  Beene  own  an  undivided  one-fourth  interest. 
That  the  defendant  The  Singer  Sewing  Machine  Company  owns  an  un- 
divided one-seventeenth  interest,  and  the  defendants  L.  Higgins,  W.  W. 
Higgins,  Jas.  Pulsom  and  W.  Harmes  own  an  undivided  one-eighth 
interest,  and  that  the  intervener  Mary  E.  Therrell  owns  an  undivided 
five-sixteenths  interest  in  the  lands  described  in  plaintiff^s  petition,  and 
that  all  the  other  parties  hereto,  both  plaintiffs  and  defendants,  own  no 
interest  in  the  lands  in  this  suit. 

The  land  in  controversy  was  patented  to  J.  B.  and  J.  E.  Therrell, 
both  of  whom  are  dead.  The  latter  having  died  prior  to  January  23, 
1873,  his  undivided  one-half  interest  in  the  premises  having  descended 
by  inheritance  to  plaintiffs  M.  A.  Stanley,  T.  B.  Brandin,  J.  E.  Therrell, 
and  to  Sarah  E.  Irvi'n,  deceased,  who  was  the  mother  of  the  plaintiff 
Earnest  Irvin.  On  the  date  stated  M.  A.  Stanley  was  the  wife  of  C.  A. 
Stanley,  and  T.  B.  Brandin  was  the  wife  of  S.  B.  Brandin,  and  Sarah 
E.  Irvin  was  a  widow. 

There  is  no  controversy  in  regard  to  the  one-half  interest  in  the  lands 
of  the  patentee  J.  B.  Therrell,  it  being  held  by  defendants,  or  some  of 
them.  The  only  controversy  in  the  court  below  being  as  to  the  interest 
of  J.  E.  Therrell  inherited  by  plaintiffs,  and  that  controversy  is  confined 
on  this  appeal  to  the  interests  of  M.  A.  Stanley  and  Theresa  B.  Brandin. 
Their  interest  is  claimed  by  appellants  under  a  certain  instrument  or 
deed,  generally  designated  as  a  "protocol,**  made  on  January  23,  1873, 
in  the  State  of  Louisiana,  East  Feliciana  Parish,  by  M.  A.  Stanley  in 
person,  and  by  Theresa  B.  Brandin  by  her  agent,  C.  A.  Stanley,  and  , 
Sarah  E.  Irvin,  to  Abel  J.  Norwood  before  Tony  M.  J.  Clark,  the  re- 
corder of  said  parish,  purporting  to  convey  their  interest  in  the  lands 
sued  for,  which  instrument  was  recorded  in  Leon  County,  Texas,  Febru- 
ary 2,  1873.  The  original,  as  well  as  the  record  thereof  on  the  deed 
records  of  Leon  Counfy,  was  introduced  in  evidence  by  the  appellants 
over  certain  objections  of  the  appellee,  not  necessary  to  mention  or  con- 
sider here.  This  document,  together  with  the  power  of  attorney  made  by 
Theresa  B.  Brandin,  appointing  C.  A.  Stanley  her  agent  to  sell  and  con- 
vey the  land  to  A.  J.  Norwood,  and  other  writings  attached  thereto,  ap- 
pear at  length  in  the  trial  court^s  conclusions  of  fact.  It  is  deemed  suffi- 
cient to  say  that  such  instrument  and  the  certificates  attached  to  it  are 
in  the  ordinary  form  of  a  protocol,  or  such  as  are  employed  in  the  State 
of  Louisiana  for  conveying  land  situated  in  that  State;  that  it  appears 
upon  its  face  that  M.  A.  Stanley  and  Theresa  Brandin  were  at  the  time 
it  was  made  both  married  women;  that  it  does  not  appear,  either  from 
the  face  of  the  protocol,  nor  froni  any  certificate  attached  to  or  accom- 
panying it,  that  either  Mrs.  Stanley  or  Mrs.  Brandin  appeared  before 
an  officer  authorized  to  take  acknowledgments  of  deeds  affecting  lands 
Vol.  LIT.  Civil— 16. 
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situated  in  this  State  and  acknowledged  the  execution  of  the  instrument 
in  the  manner  required  by  the  Act  of  April  30,  1846,  in  order  to  make  a 
deed  of  a  married  woman  conveying  her  separate  property  eflfective. 
(Pas.  Dig.,  arts.  1003,  1004.)  On  the  contrary,  it  affirmatively  appears 
that  no  such  acknowledgment  was  taken  of  either  of  these  women,  nor  of 
Mrs.  Brandin  to  the  power  of  attorney  by  virtue  of  which  C.  A.  Stanley, 
as  her  agent,  sought  to  convey  by  such  instrument  her  interest  in  the 
property. 

The  trial  court  held,  as  a  matter  of  law,  as  follows :  "The  so-called 
deed  or  act  between  Sarah  E.  Irvin,  M.  A.  (or  M.  M.)  Stanley  and 
Theresa  B.  Brandin  on  the  one  part,  and  A.  J.  Norwood  on  the  other 
part,  was  admissible  in  evidence  as  an  ancient  instrument,  but  was  not 
sufficient  to  convey  the  title  of  the  married  women,  M.  A.  Stanley  and 
T.  B.  Brandin,  and  they  are  therefore  entitled  to  recover  a  one-fourth 
interest  in  the  lands  in  controversy.*' 

The  assignment  of  error  attacks  this  conclusion  upon  the  ground  that 
the  Act  of  May  23,  1907,  amending  article  2312  of  Revised  Civil  Stat- 
utes, operated  upon  the  deed  so  as  to  convey  the  title  of  these  married 
women.  The  Act  referred  to  was  not  intended  to  have  any  such  effect, 
nor  could  it,  if  such  were  the  legislative  intent,  be  given  any  such  force 
by  the  courts.  The  instrument,  as  to  these  married  women,  was,  from 
its  inception,  absolutely  void  (Berry  v.  Donley,  26  Texas,  737;  Zeraple- 
man  v.  Portwood,  107  S.  W.,  584),  and  no  Act  that  could  be  passed  by 
the  Legislature  would  give  it  any  validity  at  all.  When  the  instrument 
was  executed  title  remained  in  Mrs.  Stanley  and  Mrs.  Brandin  just  as 
it  was  before,  and  could  not  be  taken  from  them  by  the  Legislature  if  it 
wanted  to;  but  no  such  assault  was  intended  or  contemplated  by  the 
Legislature  upon  the  rights  of  individuals.  It  was  simply  intended  by 
the  Act  to  render,  in  certain  cases,  instruments  and  copies  of  them, 
which  had  been  recorded  a  designated  period  of  time,  admissible  in  evi- 
dence, which  could  not  be  introduced  in  evidence  before  under  the  arti- 
cle amended,  but  would  otherwise  have  to  be  proved  as  at  common  law. 
The  effect  of  such  evidence  was  not  changed  nor  intended  to*  be.  If  the 
instrument  was  invalid  before,  it  remained  so,  and  would  so  remain  for- 
ever, unless  validated  by  the  parties  themselves.  The  judgment  is  af- 
firmed. 

Affimied, 


Samuel  Beboeb  y.  A.  B.  DeLoach  et  al. 

Decided  November  6,  1908. 

Injunotion— Appeal — ^Znterlooutory  Order. 

On  the  filing  of  a  petition  for  injunction  the  court  set  a  day,  giving 
notice  to  the  parties,  for  hearing  as  to  the  granting  of  a  temporary  writ,  upon 
which  hearing  it  was  refused.  Held  that  no  appeal  lay  from  such  interlocutory 
order,  the  right  thereto  existing  only  as  to  final  orders  granting  or  dissolving 
temporary  injunctions. 

Appeal  from  the  District  Court  of  Bowie  County.    Tried  below  before 
Hon.  R.  W.  Simpson. 

Todd  &  Hurley,  for  appellant. 


1908.]  Williams  v.  Detroit  Oil  &  Cotton  Co.  243 

Thomas  N.  Oraham,  for  appellees^ 

LEVY,  Associate  Justice. — Appellant  brought  this  suit  by  petition 
or  bill  for  injunction  to  restrain  the  members  of  the  city  council  of  the 
city  of  Texarkana,  Texas,  from  '^closing  or  in  any  manner  interfering 
with  the  operation  of  plaintiff's  business'*  in  pursuit  of  his  occupation 
as  a  retail  liquor  dealer  at  No.  210  Broad  street  in  the  said  city ;  also  for 
mandamus  to  compel  said  city  council  to  grant  him  a  license  to  pursue 
said  occupation  at  said  place.  Upon  the  presentation  of  the  petition,  on 
August  19,  1908,  to  the  district  judge  at  chambers,  he  made  the  order 
fixing  August  22  at  9  o'clock  at  chambers  as  the  time  and  place  for  hear- 
ing and  determining  whether  the  relief  prayed  for  should  be  granted, 
and  requiring  the  clerk  to  forthwith  serve  the  defendants  in  the  suit 
with  notice.  At  the  time  and  place  named  all  the  parties  appeared,  the 
defendants  filed  answer,  and  the  judge  heard  the  evidence,  and  there- 
after rendered  his  judgment  refusing  the  relief  prayed  for,  and  such 
judgment  was  entered  upon  the  record.  Appeal  was  taken  by  the  plain- 
tiff in  the  suit  from  the  action  of  the  judge. 

After  statement  of  the  facts. — This  appeal  is  taken  under  Acts  of 
1907,  page  206,  authorizing  appeal  from  interlocutory  judgments  grant- 
ing or  dissolving  injunctions.  The  appellees  moved  to  dismiss  the  ap- 
peal. In  reply  to  appellees'  motion  to  dismiss,  the  appellant  says  that 
the  action  of  the  judge  in  assuming  jurisdiction,  fixing  a  time  and  place 
for  hearing,  and  notifying  defendants  to  appear  and  show  cause,  con- 
stituted in  legal  effect  the  granting  of  a  temporary  restraining  order,  or 
limited  injunction  restraining  defendants,  until  siich  hearing,  from 
taking  any  action  interfering  with  plaintiff's  business,  and  the  order  of 
the  judge,  August  22d,  refusing  the  relief  prayed  for  was,  in  legal  effect, 
the  "dissolution"  of  such  preliminary  injunction. 

It  might  be  a  proper  legal  contention  in  a  given  proceeding  that  the 
recited  action  and  order  of  the  judge  had  the  legal  effect  of  preserving 
the  status  quo  and  protecting  the  plaintiff's  rights,  if  any  he  had,  pend- 
ing the  interim  of  hearing  on  August  22d;  but  we  are  of  the  opinion 
that  the  statute  provides  only  for  an  appeal  from  the  final  order  of  the 
judge  wherein  a  temporary  injunction  may  be  granted  or  dissolved  in 
the  suit.  Baumberger  v.  Allen,  101  Texas,  352;  Walstein  v.  Nichol- 
son, 47  Texas  Civ.  App.,  359. 

The  appeal  was  ordered  dismissed. 

Dismissed, 


0.  C.  Williams  v.  Detboit  Oil  &  Cotton  Company  et  al. 

Decided  November  5«  1008. 

Valie  Kepresentations— KeasTire  of  Damages — ^Accident  Insuranoe. 

An  employer,  representing  that  he  was  carrying  accident  insurance  for  the 
benefit  of  his  employes  in  case  of  their  injury,  retained  twenty  cents  per  week 
from  their  wages  in  payment  therefor.  One  of  them,  being  injured,  and  finding 
that  the  employer  had  taken  out  no  insurance  except  a  policy  indemnifying 
himself  against  damage  suits  by  his  servants,  sued  to  recover  damages  from 
such  false  representations.    Held: 
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( 1 )  That  the  measure  of  damages  was  not  what  plaintiff  would  have  been 
entitled  to  receive  from  an  accident  insurance  policy,  had  one  been  taken  out. 

(2)  He  was  entitled  only  to  such  damages  as  would  place  him  in  statu 
quo,  a  recovery  of  what  he  had  lost. 

(3)  He  could  recover  no  more  than  the  sums  kept  out  of  his  wages,  at 
least  in  the  absence  of  all^^tion  that  the  deceit  had  prevented  him  from  him- 
self taking  out  a  policy. 

(4)  If  entitled  to  recover  for  value  of  the  insurance  which  the  master 
had  promised  to  carry,  no  recovery  could  be  had  where  the  undertaking  was 
wholly  indefinite  as  to  the  amount  and  terms  of  the  policy  undertaken  to  be 
secured,  and  where  there  was  no  allegation  or  proof  as  to  the  amount  of  in- 
surance the  sums  deducted  from  his  wages  would  suffice  to  carry. 

(6)  And  having  brought  his  action  for  no  actual  damages  which  he  was 
legally  entitled  to  recover,  no  claim  for  exemplary  damages  for  the  fraud  could 
be  submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Red  Biver  County.  Tried  below 
before  Hon.  Ben  H.  Denton. 

Dudley  dc  Dudley,  E.  8.  Chambers  and  C  M.  Chambers,  for  appel- 
lant.— The  defendants  having  falsely  and  fraudulently  represented  to 
plaintiff  that  they  had  taken  out  an  insurance  or  accident  policy  for 
the  benefit  of  any  of  the  hands  that  might  get  injured  while  at  work  in 
defendants'  oil  mill^  and  having  retained  out  of  the  weekly  wages  of  said 
hands  money  to  pay  for  said  policy^  they  must  make  good  such  repre* 
sentations  as  though  they  had  given  a  warranty  to  that  effect.  Mitchell 
V.  Zimmerman,  4  Texas,  372;  Wintz  v,  Morrison,  17  Texas,  372;  Blythe 
V.  Speak,  23  Texas,  429;  Mills  v.  Johnson,  3  Texas  Civ.  App.,  359; 
Grabenheimer  v.  Blum,  63  Texas,  374;  Sharon  v.  Mosher,  17  Barb.  (N. 
Y.),  618;  5  Amer.  &  Eng.  Ency.  of  Law  (1st  ed.),  title,  Deceit,  345, 
346,  and  authorities  in  note  4;  3  Sutherhind  on  Damages,  689.  As  to 
whaf  constitutes  the  loss  of  a  hand,  see  Sheanon  v.  Pacific  Mutual  Ins. 
Co.,  77  Wis.,  618;  On  exemplary  damages,  see  Connor  v.  Sewell,  90 
Texas,  275;  3  Sutherland  on  Damages,  698. 

Lennox  &  Lennox,  for  appellees. — If  any  fraud  or  deceit  were  ever 
in  fact  perpetrated  upon  the  appellant  by  the  appellees,  he  was  only  en- 
titled to  recover  the  amounts  thus  obtained  by  them  from  him  by  rea- 
son thereof,  and  the  court  did  not,  therefore,  err  in  so  instructing  the 
jury,  because,  having  admitted  that  he  was  not  prevented  from  procuring 
insurance  on  account  of  said  representation,  the  wages  thus  obtained 
were  the  natural  and  proximate  result  of  such  fraud  and  deceit  and  com- 
mensurate with  the  injury  sustained.  Baker  v.  Ash,  80  Texas,  359; 
Smith  V.  Bolles,  132  U.  S.  (Law.  ed.),  281;  Rockefeller  v.  Merritt,  35 
L.  B.  A.,  637,  639;  3  Sutherland  on  Damages,  sees.  1168,  1171,  1175. 

It  being  shown  by  the  uncontradicted  evidence  that  appellant^s  inju- 
ries to  his  hand  were  occasioned  by  coming  in  contact  with  the  saws  of 
a  revolving  gin,  which  unfortunate  accident  was  neither  the  direct  nor 
remote  result  of  any  fraud  or  deceit  on  the  part  of  the  appellees,  or 
either  of  them,  and  there  being  absolutely  no  evidence  to  show  that  the 
representations  of  Dean  prevented  him  from  procuring  at;cident  insur- 
ance to  cover  the  loss  thus  sustained,  the  court  did  not  en  in  limiting 
his  right  to  recover  to  the  wages  so  retained,  and  in  refusing  to  give  the 
two  special  charges  requested  or  anything  similar  thereto.    Jones  Lum- 
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ber  Co.  v.  ViUegas,  8  Texas  Civ.  App.,  669 ;  Moore  v.  Cross,  87  Texas, 
561;  Bremond  v.  McLean,  45  Texas,  17;  Bigelow  on  Frauds,  540-542. 

There  was  no  such  meeting  of  the  minds  of  the  contracting  parties 
upon  anything  sufficiently  definite  and  certain  to  create  a  valid  and  bind- 
ing contract  of  or  for  insurance,  and,  therefore,  there  was  no  basis  for 
specific  performance,  or  to  require  the  appellees  to  make  good  such  rep- 
resentation, as  though  they  had  given  a  warranty  to  that  effect.  Zander- 
son  V.  Sullivan,  91  Texas,  500,  503;  Piedmont  &  A.  Life  Ins.  Co.  v. 
Ewing,  92  U.  S.  (Law  ed.),  612;  Clark  v.  Insurance  Co.,  35  L.  E.  A., 
277,  279 ;  May  on  Insurance,  46,  48,  74,  75,  83. 

HODGES,  Associate  Justice. — The  Detroit  Oil  &  Cotton  Company, 
one  of  the  appellees  herein,  is  a  private  corporation  located  at  Detroit, 
and  is  engaged  in  the  business  of  ginning  cotton  and  crushing  cotton 
seed.  The  appellee  Qeo.  B.  Dean  is  now,  and  was  at  the  time  of  the 
transactions  hereinafter  detailed,  the  agent  and  general  manager  of  the 
oil  mill  company.  The  appellant,  Williams,  was  employed  as  a  linter, 
whose  duty  it  was  to  work  at  night  in  and  around  the  gins  operated  by 
the  oil  mill.  On  the  23d  day  of  December,  1903,  the  appellant  was  in- 
jured by  having  his  hand  caught  in  the  saws  of  one  of  the  gin  stands, 
resulting  in  the  loss  of  the  thumb  and  two  fingers.  After  the  accident 
Williams  instituted  a  suit  in  the  District  Court  of  Bed  Eiver  County 
against  the  oil  mill,  in  which  he  sought  to  recover  damages  for  his  in- 
juries. At  or  about  the  same  time  he  instituted  this  suit  against  both 
of  the  appellees,  asking  for  damages  against  them  ^^for  false  and  fraudu- 
lent representation  and  deceit,*^  which,  he  alleges,  "was  made  and  prac- 
ticed by  the  appellees  by  which  they  represented  and  stated  to  him  that 
they  had  taken  out,  or  would  take  out,  an  insurance  or  accident  policy 
in  the  name  of  and  for  the  benefit  of  the  employes  of  the  Detroit  Oil  & 
Cotton  Company  on  the  life  and  limbs  of  all  the  employes  of  said  Oil 
&  Cotton  Company  at  work  in  its  said  oil  plant  and  mill.^'  The  petition 
alleges  that  the  appellees  represented  to  its  employes  that  if  each  of 
them,  including  the  appellant,  would  pay  out,  or  have  deducted  from  his 
weekly  wages  due  him  from  the  company,  the  sum  of  twenty  cents  per 
week,  which  amount  should  be  paid  by  the  appellees  as  a  premium  on 
said  insurance  or  accident  policy,  they  would  carry  an  accident  or  in- 
surance policy  for  the  protection  of  the  employes  against  injuries  such 
as  might  thereafter  result  while  they  were  at  work  in  and  about  the  oil 
mill.  It  is  also  alleged  that  the  appellant  believed  those  representations 
to  be  true,  and  permitted  twenty  cents  per  week  to  be  deducted  from  his 
wages.  The  petition  described  the  accident  and  its  results,  and 
says  that  after  the  injury  the  appellant,  for  the  first  time,  discovered 
that  the  representations  made  to  the  effect  that  the  appellees  were  car- 
rying a  policy  of  insurance  for  his  benefit  were  false,  and  that  they  had 
not  taken  out,  or  carried,  or  paid  for,  any  kind  of  insurance  whatever 
for  the  benefit  of  the  appellant  or  any  of  the  other  employes,  but  that 
tliey  had  used  the  money  so  retained  out  of  the  wages  of  the  mill  em- 
ployes for  the  purpose  of  taking  out  an  indemnity  policy  in  favor  of  and 
payable  to  the  Detroit  Oil  &  Cotton  Company,  by  which  it  was  indem- 
nified to  the  amount  of  $10,000  in  case  it  had  to  pay  a  judgment  ren- 
dered against  it  for  the  negligent  killing  of  any  one  or  more  of  its  em- 
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ployes,  and  for  the-  amount  of  $5,000  in  case  it  had  to  pay  a  judg- 
ment rendered  against  it  for  injuries  to  any  one  or  more  of  its  em- 
ployes not  resulting  in  death.  The  concluding  portion  of  the  petition 
material  to  be  considered  in  this  connection  is  as  follows :  ^That  your 
petitioner  was  the  first  and  only  employe  of  defendant  corporation  to 
be  injured  while  at  work  in  its  said  mill  or  plant,  and  that  if  defendants 
had  expended  the  money  retained  from  your  petitioner  and  the  other 
employes  of  the  defendant  corporation  for  an  insurance  or  accident 
policy  for  the  benefit  of  petitioner  and  other  employes,  and  carried  out 
their  representations  and  promises  in  good  faith,  your  petitioner  would 
have  received  on  said  insurance  or  accident  policy  on  account  of  and  for 
his  said  injuries  the  sum  of  three  thousand  dollars.  Your  petitioner 
alleges  that,  by  reason  of  the  deceit  and  fraud  of  the  defendant  as  here- 
inbefore alleged,  he  has  suffered  damages  not  in  common  with  the  other 
employes  of  the  defendant,  but  to  himself  individually,  in  the  amount 
of  three  thousand  dollars  actual  damages.  Your  petitioner  further  al- 
leges that  said  representations  and  promises  of  defendant  were  know- 
ingly made,  the  defendants  knowing  the  same  to  be  false,  and  the  money 
so  retained  by  defendant  corporation  out  of  the  wages  of  the  petitioner 
and  the  other  employes  of  the  defendant  corporation  was  done  for  the 
purpose  of  oppressing  your  petitioner  and  the  other  said  employes,  the 
defendants  and  each  of  them  then  and  there  knowing  that  they  were 
carrying  no  insurance  or  indemnity  for  the  protection  of  your  petitioner 
and  the  other  said  employes.'^  There  was  also  a  prayer  for  exemplary 
damages  in  the  sum  of  $5,000.  After  the  conclusion  of  the  testimony 
and  argument  the  court  instructed  the  jury  that  if  they  found  in  favor 
of  the  appellant  they  would  assess  his  damage  at  such  a  sum  as  the  evi- 
dence showed  had  been  retained  out  of  his  weekly  wages  by  the  appel- 
lees, defendants  below.  A  verdict  was  accordingly  returned  for  the  sum 
of  $1.80.  From  the  judgment  entered  thereon  the  appellant,  Williams, 
has  appealed  to  the  court. 

The  assignments  of  error  attack  the  charge  of  the  court  in  restricting 
the  latitude  of  the  jury  in  assessing  the  damages  to  what  had  been  re- 
tained out  of  his  wages,  claiming  that  the  defendant  below,  having 
falsely  and  fraudulently  represented  to  the  appellant  that  they  had  taken 
out  an  accident  policy  for  the  benefit  of  him  and  the  other  employes,  and 
having  retained  out  of  their  weekly  wages  money  to  pay  the  premiums 
on  said  policy,  should  be  required  to  make  their  representations  good, 
as  though  they  had  given  a  warranty  to  that  effect.  It  is  also  contended 
tha,t  the  court  should  have  permitted  the  jury  to  find  exemplary  dam- 
ages in  the  event  they  should  find  in  favor  of  the  appellant  on  the  issue 
of  actual  damages. 

In  the  investigation  of  this  case  we  must  regard  the  testimony  from 
the  standpoint  most  favorable  to  the  appellant,  inasmuch  as  the  charge 
of  the  court  was  tantamount  to  a  peremptory  instruction  that  no  other 
damages  could  be  found  under  the  evidence  except  that  which  was 
awarded. 

As  to  the  representations  made  by  Dean,  the  appellant  testified  as 
follows :  "Mr.  Dean  said  I  have  got  you  boys  insured,  so  that  if  you  get 
hurt  you  will  get  something  out  of  it  ...  I  had-  you  insured  last 
year,  but  did  not  make  you  pay  for  it,  but  I  find  that  other  mills  are 
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making  their  men  pay  for  it^  and  I  thought  I  would  do  just  like  they 
did.  He  just  kept  the  money  out  of  my  wages.  He,  Dean,  said  he  had 
taken  out  insurance,  but  I  did  not  see  the  policy  till  after  I  was  hurt. 
By  *you  boys'  he  meant  the  hands  working  at  the  mill.  He  said  he 
wanted  each  of  us  to  pay  twenty  cents  a  week  out  of.  our  wages  as  our 
pro  rata  toward  paying  the  premiums  on  said  insurance.  I  replied  that 
I  was  one  of  the  boys,  and  paid  it."  On  further  examination  the  appel- 
lant said :  ''All  Mr.  Dean  said  to  me  was :  'I  have  got  you  boys  insured. 
I  had  you  all  insured  last  year  but  I  didn't  say  anything  to  you  about  it ; 
but  I  find  other  mills  are  making  their  men  pay,  and  I  thought  I  would 
do  just  like  they  did.'  I  says,  'I  don't  know  that  I  will  get  hurt,  but  I 
am  one  of  the  boys,  and  I  am  willing  to  throw  in  and  help  pay  for  who- 
ever does  get  hurt.'  .  .  .  He  said  nothing  about  the  date  of  the 
policy,  nor  the  amount,  nor  how  long  it  would  run,  nor  the  name  of  the 
company  in  which  it  had  been  taken  out,  nor  in  whose  name  it  was  is- 
sued, nor  the  amount  that  each  employe  would  receive  in  case  of  an  ac- 
cident and  he  was  injured,  nor  any  of  the  terms  and  conditions  thereof, 
nor  the  amount  of  the  premium  to  be  paid,  except  twenty  cents  per  week, 
which  I  contributed,  but  did  not  state  how  long  such  payments  should 
continue.  He  did  not  tell  me  when  he  had  taken  out  such  insurance. 
I  did  not  ask  him  to  show  me  the  policy  at  any  time  prior  to  the  acci- 
dent. I  simply  went  along  and  paid  the  twenty  cents  a  week  until  the 
close  of  the  week  of  the  accident  without  asking  him  anything  about 
the  character  of  the  policy  he  was  carrying  or  anything  about  it.  •  .  . 
He  did  not  say  anything  about  how  much  I  would  get  out  of  it  in  case 
of  an  accident,  and  I  do  not  know  how  much  twenty  cents  will  buy  in 
accident  insurance.  I  can  not  say  that  the  statements  of  Mr.  Dean  to 
me  prevented  me  from  taking  out  and  carrying  accident  insurance.  1 
had  thought  about  getting  an  accident  policy,  and  might  have  taken 
out  one  if  an  opportunity  had  offered  in  the  right  kind  of  a  company. 
I  had  made  no  effort  up  to  that  time  to  secure  such  insurance,  and  no 
one  offered  to  sell  me  such  insurance  prior  to  the  accident."  The  testi- 
mony shows  that  the  appellant  and  some  of  the  other  mill  employes  did 
pay  twenty  cents  per  week  in  the  manner  as  testified.  It  further  shows 
that  a  policy  of  insurance  was  taken  out  by  the  oil  mill  company  for  its 
own  benefit  substantially  as  set  forth  in  the  appellant's  petition.  The 
accuracy  of  the  appellant's  statement  as  to  what  was  said  by  Dean  in 
the  conversation  alluded  to  is  denied  by  Dean,  but,  as  before  stated,  in 
disposing  of  the  assignments  of  error  in  the  present  state  Df  the  record, 
we  must  regard  appellant's  testimony  as  being  of  suflScient  weight  to 
authorize  a  jury  in  finding  it  to  be  true.  The  action  of  the  court  can  be 
justified  only  upon  the  hypothesis  that  it  was  immaterial  whether  Dean 
made  or  did  not  make  the  false  and  fraudulent  representations  with 
which  the  petition  charges  him  concerning  the  taking  out  of  the  acci- 
dent policy. 

The  pivotal  question  is,  what  constitutes  the  true  measure  of  actual 
damages  under  this  state  of  facts?  Counsel  for  appellant  insists  that 
Williams  is  entitled  to  that  which  he  would  have  gotten  had  the  repre- 
sentations of  Dean,  as  testified  by  the  appellant,  been  true — protection 
against  accidental  injuries,  such  as  is  afforded  by  companies  transact- 
ing that  sort  of  business.    In  other  words,  they  say  appellant  was  en- 
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titled  to  recover  the  value  of  that  which  he  had  been  promised  and 
which  he  expected,  and  legitimately  expected,  to  get.  There  are  de- 
cisions which  support  that  view  of  the  law  in  action  for  fraud  and  de- 
ceit; but  the  greater  weight  of  authority,  and  especially  in  this  State, 
seems  to  support  a  contrary  view.  George  v.  Hesse,  100  Texas,  44; 
Greenwood  v.  Pierce,  58  Texas,  133;  Smith  v.  Bolles,  132  U.  S.,  125; 
Sigafus  V.  Porter,  179  U.  S.,  116;  Eockfeller  v.  Merritt,  76  Fed.,  909, 
35  L.  E.  A.,  633;  McKindley  v.  Drew,  37  Atl.,  285.  In  the  case  of 
George  v.  Hesse,  supra,  our  Supreme  Court  was  called  upon  to  answer 
a  certified  question  and  to  settle  a  discrepancy  which  had  arisen  between 
some  of  the  Courts  of  Civil  Appeals  of  this  State  and  the  case  above  cited 
regarding  the  proper  measure  in  action  for  damages  occasioned  by 
fraud  and  deceit.  After  reviewing  the  cases  out  of  which  the  diflfer- 
ences  arose,  the  court  adopts  the  rule  that  a  party  seeking  redress  for 
fraud  is  entitled  only  to  be  placed  in  statu  quo  to  recover  that  which 
he  had  lost.  In  Sigafus  v.  Porter,  supra,  the  court  used  this  language : 
"The  true  measure  of  the  damages  suffered  by  one  who  is  fraudulently 
induced  to  make  a  contract  of  sale,  purchase  or  exchange  of  property, 
is  the  difference  between  the  actual  value  of  that  which  he  parts  with  and 
the  actual  value  of  that  which  he  receives  under  the  contract.  It  is  the 
loss  which  he  has  sustained,  and  not  the  profit  which  he  might  have 
made  by  the  transaction.  It  excludes  all  speculation,  and  is  limited  to 
compensation.' ''  Assuming  that  the  representations  of  Dean  were  false, 
and  were  fraudulently  made  for  the  purpose  of  deceiving  the  appellant, 
what  did  the  appellant  lose  by  relying  and  acting  upon  them?  Evi- 
dently the  money  which  had  been  retained  out  of  his  weekly  wages.  Did 
he  lose  more?  Did  he  lose  the  benefits  of  an  accident  insurance  policy 
as  well?  Not  unless  Dean's  representations  prevented  him  from  secur- 
ing one.  His  own  testimony  negatives  that  inference,  for  he  says  that 
he  could  not  say  that  he  would  have  taken  out  a  policy  himself  if  Dean 
had  not  made  the  representations  he  did.  Hence  we  must  conclude  that 
Dean's  fraud,  if  any,  did  not  deprive  him  of  any  contemplated  protec- 
tion against  accidental  injuries.  If  it  did  not,  then  appellant  did  not 
lose  that  protection  on  account  of  what  Dean  said  to  him,  and  therefore 
has  no  right  to  recover  the  value  of  such  protection  in  this  suit. 

But  even  if  the  rule  is  as  contended  for  by  appellant,  that  the  appel- 
lees should  be  required  to  make  their  promise  good,  as  though  they  had 
given  warranty  to  that  effect,  it  is  difficult  to  see  how,  in  this  case,  dam- 
ages could  be  awarded  with  any  degree  of  accuracy.  To  the  inquiry, 
what  protection  did  the  appellees. represent  as  having  been  provided? 
the  evidence  furnishes  no  answer.  If  the  jury  had- been  called  upon  to 
assess  the  value  of  the  protection  promised,  or  alleged  to  have  been 
given,  the  court  could  have  given  no  rule  for  their  guidance.  The  appel- 
lant himself  stated  that  nothing  was  said  about  what  kind  of  a  policy 
Dean  said  he  was  carrying,  what  its  date  or  duration,  or  the  benefits 
specified,  or  what  company  it  was  in.  Neither  was  there  any  testimony 
offered  as  to  what  amount  of  protection  a  premium  of  twenty  cents  per 
week  would  procure  for  one  employed  as  was  the  appellant.  C.  W. 
Walker,  a  witness  for  the  appellant,  testified  that  there  was  no  standard 
form  in  accident  policies  used  by  tlie  companies  doing  business  in  this 
State.    The  testimony  of  this  witness,  and  also  of  another  offered  by  the 
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appellees,  justifies  the  conclusion  that  each  company  had  its  own  form, 
Bchedule  of  rates  and  classification  of  benefits  to  be  paid.  If  the  repre- 
sentations made  by  Dean  embodied  a  promise  or  an  assurance  of  some- 
thing done  so  indefinite  that  it  could  not  be  capable  of  being  enforced, 
it  is  too  indefinite  to  furnish  the  basis  for  recovery  of  damages  in  a  suit 
like  the  present.    Zanderson  v.  Sullivan,  91  Texas,  500. 

It  is  also  urged  by  the  appellant  that  the  jury  should  have  been  al- 
lowed to  return  the  verdict  for  exemplary  damages  in  the  event  they 
found  in  his  favor.  As  stated  by  appellant's  counsel  in  his  brief,  this  is 
not  an  action  to  recover  back  what  the  appellant  had  permitted  appellees 
to  retain  out  of  his  wages  while  under  the  impression  that  they  were 
carrj'ing  insurance  for  his  benefit.  But,  as  the  petition  avers,  it  is  to  re- 
cover damages  for  deceit,  which  is  charged  to  be  commensurate  with  the 
value  of  the  protection  appellant  should  have  had  and  which  he  placed 
at  $3,000.  Clearly  the  appellant  would  not  be  entitled  to  recover  the 
value  of  such  insurance  and  also  the  premiums  he  had  paid  for  it.  If 
he  sues  for  the  return  of  the  premiums  he  is  not  entitled  to  the  insur- 
ance, or  if  he  sues  for  the  value  of  the  insurance  he  is  not  entitled  in 
that  action  to  recover  the  premiums  unless  he  should  do  so  by  an  alterna- 
tive pleading.  Whittier  v.  Collins,  23  Atl.,  47;  Bank  v.  Taylor,  29  Atl., 
1012.  Inasmuch  as  this  is  not  an  action  to  recover  the  value  of  the  pre- 
miums paid,  no  judgment  for  that  value  could  legally  have  been  ren- 
dered. The  case  is  therefore  before  us  in  the  attitude  of  one  in  which 
there  had  been  no  recovery  of  actual  damages,  and  for  that  reason  there 
can  be  no  exemplary  damages  allowed.  *  There  seems  to  be  no  well-de- 
fined rule  for  determining  when  exemplary  damages  should  be  permitted 
in  suits  of  this  character.  We  are  inclined  to  the  opinion  that  this 
should  not  be  done  except  in  those  cases  where  the  misrepresentation  has 
been  attended  by  malicious  or  oppressive  conduct,  or  the  abuse  of  the 
relation  of  the  trust  or  confidence,  and  followed  by  special  damages 
apart  from  the  mere  loss  of  the  money  or  property  forming  the  subject 
matter  of  the  fraud.  Neill  v.  Newton,  24  Texas,  202 ;  Shaw  v.  Brown, 
41  Texas,  446 ;  Hoffman  v.  Gill,  77  S.  W.,  146. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  granted  by  Supreme  Court  December  22,  1909. 

Affirmed. 


George  Spbingman  v.  J.  D.  Hawkins  et  jll. 

Decided  November  6,  1908. 

1.— Appeal — ^Practice — ^Auignment  of  Error — Preponderance  of  Evldenoe. 

A  Court  of  Civil  Appeals  will  not  reverse  a  judgment  merely  because  it 
may  appear  from  the  record  that  the  evidence  preponderates  in  favor  of  the 
losing  party  or  against  the  findings  of  fact  of  the  trial  court;  and  an  assign- 
iDent  of  error  which  only  complains  that  the  preponderance  of  the  evidence  is 
against  a  finding  of  the  trial  court  upon  which  judgment  was  rendered,  is 
not  sufficient  to  require  consideration. 

2.— Vendor  and  Yendee — ^Purchase  Honey— Equitable  Lien— Waiver. 

The  grantor  of  land  who  has  delivered  possession  to  the  grantee  retains  an 
equitable  lien  upon  the  land  for  the  unpaid  purchase  money  although  he  has 
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taken  no  distinct  agreement  or  separate  security  for  it,  and  even  though  the 
deed  recites  that  the  consideration  has  been  fully  paid.  The  burden  is  on  the 
vendee  to  show  that  this  lien  has  been  waived,  and  the  mere  fact  that  the  ven- 
dor's lien  clause  in  a  blank  form  of  deed  was  erased  when  the  deed  was  pre- 
pared, does  not  establish  such  waiver  when  the  vendee,  after  obtaining  posses- 
sion of  the  deed  and  the  land,  refused  to  pay  the  cash  recited  in  the  deed. 

8. — ^Deed — ConsideratioiL — ^Eeoltal  not  Conclniiye— Pleading. 

Parol  evidence  is  admissible  to  contradict  the  recited  consideration  in  a 
deed  and  to  prove  the  real  consideration  in  an  action  between  the  original 
parties  to  the  instrument,  nor  is  it  necessary  to  plead  fraud,  accident  or  mis- 
take  as  to  the  recital  to  admit  such  proof. 

Appeal  from  the  District  Court  of  Houston  County.  Tried  below  be- 
fore Hon.  Benjamin  H.  Gardner, 

Aldrich  &  Crook,  for  appellant. 

Adams  &  Adams,  for  appellees. 

McMEANS,  Associate  Justice. — Appellees  J.  D,  Hawkins  and 
Oscar  Woodworth  brought  this  suit  against  appellant  George  Spring- 
man,  alleging  that  tliey  had  sold  to  appellant  sixty-seven  acres  of  land 
of  the  Marsh  survey,  one  hundred  and  ten  acres  of  the  W.  H.  L.  Burton 
survey  and  two  hundred  and  thirteen  acres  of  the  William  Watson  sur- 
vey, in  Houston  County,  executing  and  delivering  to  him  their  general 
warranty  deed  therefor  for  the  recited  consideration  of  $866.66,  and  for 
the  further  consideration,  which  was  not  recited  in  the  deed,  of  the  as- 
sumption and  agreement  by  appellant  to  pay  two-thirds  of  four  out- 
standing vendor's  lien  notes  against  the  land ;  that  upon  the  delivery  of 
the  deed  to  appellant  he  executed  and  delivered  to  appellees  his  check 
on  Robinson*  Bros.,  of  Palestine,  for  the  amount  of  the  recited  cash  con- 
sideration, and  immediately  went  into  possession  of  the  land,  and  then 
stopped  payment  of  the  check  and  refused  to  pay  same  or  any  part 
thereof,  and  refused  to  surrender  the  land  to  appellees;  that  the  check 
was  protested  at  the  expense  of  $6.10,  and  that  the  check,  having  been 
given  in  part  payment  for  the  land  constituted  a  vendor's  lien  on  the 
same.  They  prayed  for  judgment  for  their  debt  and  for  foreclosure  of 
the  lien  on  the  land. 

Appellant  answered,  admitting  the  execution  and  delivery  of  the  check 
sued  on  and  that  it  was  given  for  the  purchase  money  of  the  land  sued 
for,  and  for  certain  personal  property  situated  on  the  land,  and  further 
pleaded  that,  believing  he  was  getting  a  good  and  perfect  title  to  the 
property,  free  from  all  liens  and  encumbrances,  he  executed  and  deliv- 
ered the  check  in  question,  but  afterwards  discovered,  and  charged  the 
fact  to  be,  that  at  the  date  of  the  sale  there  was  an  unsatisfied  vendor's 
lien  on  the  land  for  the  sum  of  $1,600  and  interest,  and  that  since  the 
sale  to  him  the  land  had  been  sold  in  satisfaction  of  said  lien,  and  that 
the  purchasers  of  same  under  the  foreclosure  proceedings  held  the  supe- 
rior title,  and  that  appellant's  title  so  acquired  by  him  from  appellees 
had  wholly  failed ;  that  the  appellees  had  designedly  and  wrongfully  con- 
cealed from  him  the  existence  of  said  outstanding  vendor's  lien  notes 
for  the  purpose  of  cheating  and  defrauding  him  and  of  obtaining  said 
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sum  of  $866.66,  and  that  they  did  actually  deceive  and  lead  him  to  be- 
lieve that  he  was  getting  a  good  title  to  the  land  free  from  encumbrance. 
He  prayed  that,  in  the  event  appellees  recovered  against  him  on  said 
check,  that  he  be  given  judgment  on  the  warranty  for  a  sum  equal  to 
the  amount  of  the  check* 

,  Appellees,  by  their  first  supplemental  petition,  charged  that  appel- 
lant had  actual  nptice  of  the  outstanding  vendor's  lien  notes,  and  had 
agreed  and  assumed  to  pay  two-thirds  of  the  amount  of  same  as  part  of 
the  consideration  for  the  land. 

The  case  was  tried  by  the  court  without  a  jury,  and  resulted  in  a 
judgment  for  appellees  for  the  amount  of  the  check,  interest  and  protest 
fees,  and  from  the  judgment  appellant  prosecutes  this  appeal. 

The  trial  judge  filed  his  findings  of  fact,  which  are  fully  sustained  by 
the  evidence  in  the  record,  and  which  findings  are  as  follows : 

"1.  I  find  that  the  plaintiff  sold  to  defendant  certain  personal  prop- 
erty and  land  fully  described  in  plaintiff's  petition,  and  that  tiie  con- 
sideration was  the  check  for  $866.66  sued  on  and  the  assumption  by  the 
defendant  of  two-thirds  of  the  $1,600  vendor's  lien  notes  held  by  Rob- 
inson Bros. 

"2.  I  find  that  defendant  Springmdn  knew  of  the  vendor's  lien  notes 
held  by  Eobinson,  and  bought  the  land  subject  to  such  vendor's  lien; 
and  that  he  agreed  to  pay  the  part  of  said  notes  which  Woodworth  and 
Hawkins  were  bound  to  pay  (that  is,  two-thirds  of  such  notes)  as  part 
of  the  purchase  price  that  he  was  to  pay  for  the  land,  and  that  he  stopped 
the  payment  of  the  check  sued  on. 

"3.  I  find  that  when  Springman  first  raised  objection  to  the  trade, 
which  was  after  the  deed  was  made  to'^him,  that  the  plaintiffs  offered 
to  give  back  the  check  if  he  would  deed  them  back  the  property,  and  that 
Springman  refused  to  do  this,  and  that  at  this  time  he  had  suffered  no 
loss,  nor  had  he  paid  anything  on  the  purchase  price.  After  stopping 
the  payment  of  the  check  Springman  contracted  to  sell  the  two-thirds 
interest  in  said  property  for  $2,000  to  A.  K.  Pretz. 

"4.  I  find  that  Springman  went  into  possession  of  the  property  and 
refused  to  give  it  up  to  Hawkins  and  Woodworth,  and  has  ever  since 
been  in  possession  of  all  of  the  property.  He  has  used  up  much  of  the 
personal  property  and  refuses  to  pay  the  check  for  which  this  suit  is 
brought. 

"5.'  I  find  that  the  property,  a  two-thirds  interest  in  which  was  sold 
to  Springman  by  Hawkins  and  Woodworth,  was  worth  at  the  time  of 
that  sale  the  sum  of  $3,000  or  more. 

**6.  I  find  that  suit  \^as  brought  by  Eobinson  Bros.,  and  their  lien 
was  foreclosed,  and  the  land  sold,  and  that  Bobinson  Bros,  became  the 
purchasers  thereat. 

"7.  I  find  that  defendant  stopped  payment  of  the  check  forcing  pro- 
test, and  refused  either  to  cancel  the  trade  or  pay  the  consideration,  and 
that  the  costs  of  protest  was  $6.10." 

By  his  first  and  second  assignments  of  error  appellant  attacks  the 
trial  judge's  first  and  second  findings  of  fact,  the  ground  of  his  conten- 
tion being  that  the  preponderance  of  the  evidence  shows  that  appellant 
did  not  ^ow  of  the  existence  of  the  outstanding  vendor's  lien  notes^  and 
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that  he  did  not  assume  or  agree  to  pay  two-thirds  of  the  amotuit  of 
same. 

This  court  will  not  reverse  a  judgment  merely  because  it  may  appear 
from  the  record  that  the  evidence  preponderates  in  favor  of  the  losing 
party  or  against  the  findings  of  fact  of  the  trial  court;  and  an  assign- 
ment of  error  which  only  complains  that  the  preponderance  of  the  evi- 
dence is  against  a  finding  of  a  trial  court,  upon  which  judgment  was 
rendered,  is  not  suflBcient  to  require  consideration.  (Texas  &  N.^0.  By. 
V.  Lee,  32  Texas  Civ.  App.,  23;  Houston  &  T.  C.  By.  v.  Eowell,  45 
S.  W.,  763;  Gulf,  C.  &  S.  F.  By.  v.  Holland,  27  Texas  Civ.  App.,  397.) 
The  assignments  will  not  be  considered. 

Appellant's  third  assignment  is  as  follows:  "The  court  erred  in  its 
conclusion  of  law  as  follows:  'I  find  that  defendant  is  bound  to  plain- 
tiffs for  the  amount  of  check,  with  six  percent  interest  from  its  date  and 
costs  of  protest.  I  find  that  plaintiffs  are  entitled  to  their  judgment 
for  said  amount  and  foreclosure  of  their  attachment  lien,  and  judgment 
is  entered  to  that  eflfect,'  because  the  uncontradicted  evidence  shows  that 
plaintiffs  executed  and  delivered  to  defendant  a  warranty  deed  to  the 
land  described  in  plaintiffs'  petition,  in  which  the  consideration  was  re- 
cited, the  sum  of  $866.66,  and  that  this  deed  was  written  upon  a  blank 
in  which  a  vendor's  lien  was  provided  for,  but  that  the  vendor's  lien 
clause  was  stricken  out  of  said  deed,  showing  clear  intention  on  the  part 
of  both  vendors  and  vendee  that  no  lien  existed,  and  that  the  recited 
consideration  was  the  full  consideration,  and  it  was  not  competent  to 
contradict  said  deed  by  parol  testimony." 

The  evidence  shows  that  the  deed  recited  the  payment  of  $866.66  as 
the  consideration  for  the  land,*  and  that  no  express  vendor's  lien  was 
retained ;  that  in  payment  of  said  sum  appellant  gave  his  check  on  Bob- 
inson  Bros.,  and  that  through  his  own  initiative  the  check  was  not  paid 
on  presentment, 'nor  was  said  sum  of  money  otherwise  paid  to  appellees; 
that  in  drawing  the  deed  a  blank  form  of  deed  was  used  in  which  was 
a  clause  providing  for  the  retention  of  an  express  vendor's  lien,  but  that 
this  clause  was  stricken  out  before  the  deed  was  executed. 

It  is  well  established  law  that  the  grantor  of  land  who  has  delivered 
possession  te  the  grantee  retains  an  equitable  lien  upon  the  land  for  the 
unpaid  purchase  money,  although  he  has  taken  no  distinct  agreement  or 
separate  security  for  it,  and  even  though  the  deed  recites  that  the  con- 
sideration has  been  fully  paid  (Marshall  v.  Marshall,  42  S.  W.,  354), 
and  it  reste  upon  the  vendee,  in  a  suit  brought  by  his  vendor  to  enforce 
such  a  lien,  to  show  that  the  equitable  lien  with  which  the  land  stands 
charged  has  been  waived.  This,  we  think,  was  not  established  in  the 
case  under  consideration  by  the  mere  fact  that  the  clause  in  the  form 
used,  providing  for  the  retention  of  the  lien,  was  eliminated  in  drawing 
the  deed. 

The  further  contention  that  parol  evidence  of  the  consideration  other 
than  that  recited  in  the  deed  was  not  admissible  is  without  merit.  As 
said  in  Johnson  v.  Elmen,  24  Texas  Civ.  App.,  45 :  "It  is  a  well-estab- 
lished and  long-recognized  principle  of  law  tliat  parol  evidence  is  admis- 
sible to  show  the  real  consideration  for  a  deed,  and  in  an  action  .  .  . 
between  the  original  parties  to  the  instrument  the  recital  in  the  deed  of 
the  amount  of  the  consideration  is  not  conclusive,  nor  is  it  necessary 
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that  allegations  of  frauds  accident  or  mistake  should  be  made  to  ac- 
count for  the  failure  to  express  the  full  consideration  in  the  instrument. 
This  is  a  common  law  rule  and  is  well  established^  as  is  the  general 
rule  that  parol  evidence  is  inadmissible  to  contradict  or  vary  the  terms 
of  a  written  instrument.  2  Whart.  on  Ev.,  1044 ;  Greenl.  on  E v.,  sees. 
284a,  285;  Hitz  v.  National  Met.  Bank,  111  TJ.  S.,  725;  McLean  v.  El- 
lis, 79  Texas,  398;  Allison  v.  Pilkins,  11  Texas  Civ.  App.,  655;  Taylor 
V.  Merrill,  64  Texas,  494;  Womack  v.  Wamble,  7  Texas  Civ.  App.,  273; 
Garrett  v.  Bobinson,  43  S.  W.,  288 ;  Lanier  v.  Poust,  81  Texas,  186.'' 

There  being  no  reversible  error  presented,  the  judgment  of  the  Dis- 
trict Court  is  afSrmed. 

A'ffirmed, 


Chemical  National  Bank  v.  Edward  Ktam, 

Decided  November  7,  1908. 

1.— Xanhaling  Beonrltlet. 

The  doctrine  of  marshaling  Becurities  has,  as  a  general  rule,  no  applica- 
tion as  between  a  debtor  and  a  creditor;  but  where  the  creditor  holds  a  claim 
against  the  debtor  only  as  collateral  security  for  the  debt  of  a  third  party,  and 
both  the  creditor  and  the  debtor  are  creditors  of  such  third  party,  the  doctrine 
may  be  invoked  by  the  debtor. 


Stated. 

H.  being  indebted  to  a  bank  transferred  to  it  the  note  of  K.  and  certain 
stocks  and  bonds  as  collateral  security;  II.  was  adjudged  a  bankrupt,  and  at 
the  time  of  the  adjudication  was  indebted  to  K.  in  an  amount  larger  than 
the  amount  of  K.'s  note  transferred  to  the  bank;  the  bank  sued  K.  on  the  note; 
K.  invoked  the  doctrine  of  marshaling  securities,  alleging,  among  other  matters, 
that  the  stocks  and  bonds  and  other  securities  held  by  the  bank  and  in  which 
it  alone  was  interested,  were  more  than  sufficient  to  pay  the  indebtedness  of  H. 
to  it.  Held,  that  while  K.  occupied  the  relation  of  debtor  to  the  bank  they 
were  both  creditors  of  H.  and  the  doctrine  of  marshaling  securities  was  ap- 
plicable. 

S.^I]iadeqiiate  Kemedy — Injunotlon.  ^ 

When  the  remedy  or  right  of  subrogation  will  not  afford  as  practical, 
prompt  and  efficient  protection  and  relief  as  injunction,  the  remedy  by  injunc- 
tion may  be  invoked. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

0.  T.  Holt  and  W.  H,  Haynes,  for  appellant. 

Baker,  Bolts,  Parker  &  Qarwood,  for  appellee. 

PLEASANTS,  Chief  Justice. — The  appellant  brought  this  suit  to 
recover  upon  a  note  for  $10,000  executed  by  appellee  in  favor  of  T.  W. 
House  and  transferred  by  House  to  appellant. 

Appellee  answered  by  general  demurrer  and  general  denial,  and  by 
cross-action  sought  affirmative  relief.  The  allegations  of  the  cross-bill 
are,  in  substance,  that  the  note  sued  on  was  transferred  to  appellant  by 
T,  W.  House  along  with  other  notes  payable  to  said  House,  and  certain 
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stocks  and  bonds  owned  by  him^  as  collateral  to  secure  the  pajnnent  of 
notes  due  by  said  House  to  appellant,  of  the  aggregate  amount  of  $110,- 
000 ;  that  since  the  transfer  of  said  notes  and  other  collateral  to  appel- 
lant the  said  House,  who  was  engaged  in  the  banking  business  in  the 
city  of  Houston  as  a  private  banker,  has  been  adjudged  a  bankrupt,  and 
his  estate  is  now  being  administered  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Texas  by  J.  S.  Rice,  trustee  ap- 
pointed by  said  court;  that  at  the  time  House  was  so  adjudged  a  bank- 
rupt the  appellant  had  in  its  possession  as  collateral  to  secure  House's 
said  indebtedness  to  it  notes,  stocks  and  bonds  of  value  in  excess  of  said 
indebtedness,  and  in  addition  thereto  had  a  cash  deposit  in  its  hands  of 
$36,131.44,  which  it  was  duly  authorized  to  apply  to  said  indebtedness; 
that  since  said  adjudication  in  bankruptcy  appellant  has  applied  said 
cash  upon  said  indebtedness,  and  has  made  collections  upon  other  of  the 
notes  held  by  it  as  collateral,  and  has  applied  same  upon  said  indebted- 
ness, the  total  amount  of  collections  and  cash  deposit  so  applied  being 
$85,979.89,  leaving  a  balance  due  on  said  indebtedness  of  House  to  it  of 
not  exceeding  $24,920.11;  that  to  secure  said  balance  due  it  by  said 
House  appellant  had  in  its  hands,  in  addition  to  the  note  herein  sued  on 
and  the  other  notes  transferred  to  it  by  House  as  aforesaid,  stocks  and 
bonds  of  the  aggregate  value  of  $78,900;  that  said  stocks  and  bonds 
have  a  fixed  definite  cash  market  value  of  not  less  than  the  amount 
above  stated,  and  that  under  the  terms  of  the  assignment  from  House  to 
appellant  it  is  fully  authorized  to  sell  said  securities  without  notice  and 
apply  the  proceeds  to  the  payment  of  said  indebtedness  due  it  by  House; 
that  the  note  herein  sued  on  was  not  due  at  the  time  House  was  ad- 
judged a  bankrupt,  and  that  appellee  at  said  time  had  on  deposit  in  the 
bank  of  said  House  the  sum  of  $16,860.42 ;  that  under  the  law  the  de- 
fendant is  entitled  against  the  said  T.  W.  House  and  his  estate,  and  the 
trustee  thereof,  to  a  lien  on  the  note  herein  sued  upon  for  the  payment 
of  the  amount  due  from  said  estate  of  House  to  this  defendant  on  ac- 
count at  the  date  of  the  bankruptcy  of  the  said  House,  and  is  entitled 
to  have  the  note  sued  on  herein  canceled,  and  the  amount  thereof  set  oflf 
and  applied  to  the  payment  of  appellee's  claim  against  the  estate  of  the 
said  House;  that  the  note  sued  on  herein,  therefore,  is  charged  with  a 
double  lien,  to  wit,  a  lien  in  favor  of  said  appellant  to  secure  the  pay- 
ment of  the  indebtedness  of  said  House  to  it,  and  a  lien  in  favor  of  the 
appellee  to  secure  the  payment  of  his  claim  against  the  estate  of  said 
House;  that  said  stocks  and  bonds  are  not  subject  to  a  double  lien  or 
double  liability,  no  one  having  a  lien  upon  them  except  appellant,  and 
that,  in  equity,  the  appellee  is  entitled  to  have  the  assets  in  the  hands  of 
appellant  to  secure  its  indebtedness  marshaled,  and  to  have  said  stocks 
and  bonds,  upon  which  no  lien  exists  in  favor  of  any  person  except  ap- 
pellant, first  sold  or  realized  upon,  under  the  terms  of  said  contract  be- 
tween said  House  and  appellant,  and  the  proceeds  applied  to  the  pay- 
ment of  the  remainder  of  the  indebtedness  of  said  House  to  appellant, 
before  appellant  is  entitled  to  resort  to  the  note  sued  on  in  this  cause, 
and  if  said  stocks  and  bonds  should  produce  suflSpient  funds,  as  appellee 
alleged  they  would  do,  to  pay  off  the  remainder  of  said  indebtedness  of 
House  to  appellant,  then  appellant  could  not,  in  equity,  collect  the  note 
sued  on  and  apply  ^he  proceeds  to  pajrment  of  its  claim,  but  appellee 
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would  be  entitled  to  have  said  note  canceled  and  surrendered  to  him, 
and  the  amount  thereof  set  off  and  entered  as  part  payment  of  his  claim 
against  said  House's  estate.  It  is  further  alleged  that,  among  the  notes 
of  said  House^s  customers  held  by  appellant  as  collateral,  there  are  many 
which  are  not  subject  to  any  equities  or  rights  of  setoff  on  the  part  of  the 
makers  of  said  notes,  and  these  notes  furnish  additional  security,  to 
which  said  appellant  should  resort  before  attempting  to  enforce  collec- 
tion of  the  note  sued  on  'in  this  case ;  but  that,  ignoring  appellee's  rights 
and  equities,  appellant  has  reached  some  kind  of  agreement  or  under- 
etanding  wi^  said  trustees  of  said  House's  estate  and  his  attorneys,  to 
the  effect  that  appellant  would  not  proceed  to  realize  upon  said  stocks 
and  bonds  and  notes,  upon  which  it  and  it  alone  has  a  lien,  but  instead, 
would  proceed  to  bring  this  suit  for  the  unjust  and  inequitable  purpose 
of  obtaining  judgment  against  appellee  and  cutting  off  and  depriving 
him  of  his  equitable  rights  in  the  note  herein  sued  upon,  to  wit,  his 
right  to  have  said  notes  subjected  to  a  lien  in  his  favor,  and  set  off  and 
applied  to  the  discharge  and  payment  pro  tanto  of  the  claim  and  ac- 
count which  this  defendant  has  against  said  estate  of  House  on  his  de- 
posit account,  as  before  explained;  that  to  permit  this  would  work  a 
manifest  wrong  and  injury  upon  appellee,  and  deprive  him  of  his  right 
of  setoff  without  producing  any  benefit  whatever  to  the  estate  of  said 
House  or  to  said  plaintiffs. 

It  is  further  alleged  that  appellant  has  filed  a  claim  in  the  bankruptcy 
court  admitting  that  it  holds  the  stocks  and  bonds  and  notes  above  re- 
ferred to  as  collateral  to  secure  the  payment  of  an  alleged  indebtedness 
of  T.  W.  House  to  it ;  that  if  appellant  be  required  to  proceed  upon  the 
other  collateral  held  by  it  it  will  be  able  to  collect  its  notes  in  full,  with- 
out realizing  upon  the  note  herein  sued  upon,  and  thereupon  this  note 
will  revert  to  the  estate  of  said  House,  and  defendant  will  be  enabled  to 
assert  his  right  to  said  note  as  a  security  for  the  payment  pro  tanto  of 
his  account  against  said  House's  estate,  but  that  the  estate  of  House  is 
insolvent,  and  will  not  pay  its  general  creditors  exceeding  forty  cents 
on  the  dollar,  and  if  the  appellant  is  allowed  to  proceed  and  take  judg- 
ment against  the  appellee  on  the  note  sued  on  herein,  and  exact  payment 
thereof  from  him,  he  will  entirely  lose  the  benefit  of  his  security,  and 
will  be  obliged  to  accept  forty  cents  on  the  dollar,  or  less,  upon  his  in- 
debtedness against  the  said  House,  but  if  appellant  is  required  to  realize 
upon  said  stocks  and  bonds  they  will  more  than  pay  off  the  indebtedness 
of  said  House  to  appellant,  and  it  will  be  compelled  to  return  the  note 
sued  on  to  the  trustee  of  said  House,  and  the  said  trustee  will  be  com- 
pelled to  settle  with  appellee  by  surrendering  said  note  and  deducting 
the  amount  thereof  from  his  claim  against  said  House,  and  appellee  will 
only  be  required  to  accept  dividends  on  the  remainder  of  his  said  claim 
against  House  after  deducting  said  note. 

The  prayer  of  the  cross-bill  is  for  process,  and  that  the  court  will  en- 
ter an  order  staying  proceedings  in  this  suit  and  grant  an  injunction 
restraining  the  appellant,  its  agents,  attorneys,  employes  and  successors 
from  proceeding  further  with  this  suit,  or  in  any  manner  attempting  to 
institute  suits,  actions  or  proceedings  of  any  kind,  in  any  court  or 
tribunal  for  the  purpose  of  attempting  to  collect  the  note  sued  on  in 
this  case,  until  the  further  orders  of  the  court  may  permit;  that  the 
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court  will  require  appellant  to  make  an  exhibit  showing  in  detail  all 
amounts  owing  by  the  estate  of  said  House  to  appellant  on  the  notes 
and  indebtedness  before  mentioned,  showing  all  collections  made  by  it 
from  the  securities  which  it  held  at  the  time  House  became  bankrupt, 
showing,  also,  a  complete  list  of  the  securities  it  now  holds  of  said 
House,  which  are  not  subject  to  a  lien  in  favor  of  any  other  person  by 
way  of  security,  setoff  or  otherwise,  including  a  complete  list  of  the 
stocks  and  bonds  held  by  it,  and  that  the  court  will  further  order  that, 
before  proceeding  further  with  this  suit  or  with  any  action  or  proceed- 
ing to  collect  the  indebtedness  sued  on  herein,  it  shall  realize  upon  said 
stocks  and  bonds,  and  other  securities  in  its  hands  which  are  subject  only 
to  a  lien  in  its  favor,  and  if  said  stoek  and  bonds  and  other  securities 
which  are  subject  only  to  its  lien  produce  a  suflScient  amount  to  pay  off 
the  remainder  of  the  indebtedness  of  House  to  it,  then  the  further 
prosecution  of  this  suit,  or  of  any  suit  by  the  appellant  to  collect  the 
indebtedness  herein  sued  on,  may  be  permanently  stayed  and  enjoined, 
and  that  appellant  be  directed  and  required  by  the  court  to  turn  back 
the  note  sued  on  herein  to  said  trustee,  or  to  deliver  the  same  to  the 
appellee,  in  order  that  the  amount  thereof  may  be  set  oflf  and  applied 
pro  tanto  to  the  appellee's  claim  on  the  estate  of  T.  W.  House.  This 
cross-bill  was  verified  by  affidavit  of  appellee. 

Appellant  replied  to  appellee's  cross-bill  by  general  demurrer  and 
general  denial,  and  by  special  plea  in  which  it  admits  that  it  holds  the 
note  sued  on  as  collateral  to  secure  an  indebtedness  due  it  by  T.  W. 
House,  which  it  alleges  is  about  $50,000.  It  is  further  alleged  in  said 
special  plea  that  appellant  holds  collateral  of  the  face  value  of  about 
$133,000,  including  the  note  sued  on,  to  secure  the  payment  of  said 
indebtedness,  said  collateral  consisting  of  promissory  notes,  stocks  and 
bonds,  but  alleges  that  some  of  the  notes  are  almost  worthless,  the 
makers  having  been  adjudged  bankrupts ;  that  if  appellant  is  forced  to 
sell  the  stocks  and  bonds  held  by  it  at  this  time  the  same  will  have  to 
be  sacrificed  and  sold  at  a  discount,  which  loss  will  fall  on  the  creditors 
of  the  bankrupt  estate  of  T.  W.  House.    This  pleading  is  not  verified. 

The  cause  was  heard  on  the  pleadings,  the  substance  of  which  has 
just  been  stated,  and  the  court  entered  an  order  reciting  that  "The  court, 
being  of  the  opinion  that  the  proceedings  in  this  suit  ought  to  be  sus- 
pended temporarily  until  the  said  plaintiff  (appellant)  shall  exhaust  its 
recourse  against  the  stocks  and  bonds  held  by  it  as  collateral  to  secure 
the  indebtedness  of  the  estate  of  T.  W.  House,  bankrupt,  to  it,  as  prayed 
for  in  the  defendant's  cross-petition,  and  it  appearing  that  the  defend- 
ant has  given  bond  in  the  sum  of  $25,000,  the  amount  fixed  by  the  court, 
and  that  said  bond  has  been  approved  by  the  clerk  of  this  court;  it  is 
therefore  ordered,  adjudged  and  decreed  by  the  court  that  said  plaintiff, 
the  Chemical  National  Bank,  its  agents  and  attorneys  be,  and  they,  and 
each  of  them  are,  hereby  enjoined  and  restrained  from  the  further  prose- 
cution of  this  suit  until  the  siaid  Chemical  National  Bank  shall  have  ex- 
hausted its  recourse  against  the  stocks  and  bonds  held  by  it  as  collateral  to 
secure  the  indebtedness  of  the  estate  of  T.  W.  House,  bankrupt,  to  it; 
that  further  proceedings  in  this  suit  be,  and  the  same  are,  hereby  sus- 
pended temporarily,  and  the  suit  shall  stand  continued  from  t6rm  to 
term  of  this  court,  without  further  order,  until  said  plaintiff  shall  have 
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exhausted  its  remedies  against  said  collateral^  as  hereinbefore  provided, 
after  which  this  cause  shall  stand  for  the  further  orders  of  this  court." 
Then  follows  a  description  of  the  stocks  and  bonds  referred  to,  which  it 
is  unnecessaiy  to  set  out.  This  appeal  is  prosecuted  from  the  order  above 
set  out. 

We  are  strongly  inclined  to  the  opinion  that  no  appeal  lies  from  this 
order,  and  that,  therefore,  the  appeal  should  be  dismissed,  but  as  both 
parties  insist  that  the  order,  is  one  from  which  the  right  of  appeal  is 
given  by  our  statute,  and  that  we  have  jurisdiction,  we  have  deemed  it 
proper  to  resolve  the  doubt  in  favor  of  our  jurisdiction. 

Under  the  single  assignment  presented  in  its  brief  appellant  assails 
the  order  above  set  out  on  the  ground  that  the  doctrine  of  marshaling 
securities,  upon  which  said  order  is  based,  can  only  be  applied  as  between 
creditors,  and  appellee,  being  a  debtor  of  appellant,  can  not  invoke  such 
doctrine  against  it. 

It  is  unquestionably  true  that  the  doctrine  of  marshaling  securities 
has,  as  a  general  rule,  no  application  as  between  a  debtor  and  creditor, 
and  as  between  a  creditor  and  one  who  occupies,  as  to  him  and  the  sub- 
ject matter  of  the  suit,  only  the  relation  of  an  original  and  primary 
debtor,  there  can  be  no  exception  to  this  general  rule.  We  think  the 
facta  of  this  case,  however,  distinguish  it  from  those  cited  and  relied  on 
by  appellant  in  which  the  general  rule  above  stated  is  enforced.  Appel- 
lee and  appellant  are  both  creditors  of  the  estate  of  the  bankrupt  T.  W. 
House,  and  by  the  plain  and  unambiguous  terms  of  the  bankrupt  stat- 
ute, as  against  said  estate  and  its  general  creditors,  appellee  had  the  right 
to  a  credit  at  par  of  a  sufficient  amount  of  the  sum  due  him  by  said  es- 
tate to  cancel  and  discharge  his  indebtedness  thereto  evidenced  by  the 
note  sued  on.  Bankruptcy  Act,  1898,  sec.  68,  subd.  A ;  Collier  on  Bank- 
ruptcy, page  573 ;  In  re  Little,  6  Am.  Bank.  Eep.,  682 ;  In  re  Meyer  & 
Dickinson,  5  Am.  Bank.  Bep.,  593;  in  re  Shults,  13  Am.  Bank.  Bep.,  84. 

While  this  right  to  have  this  claim  against  said  estate  paid  in  full  to 
the  amount  necessary  to  discharge  his  note  may  not  be  considered  tech- 
nically as  giving  him  a  lien  upon  said  note,  it  gave  him  such  an  interest 
in  the  note  as  entitled  him,  we  think,  to  invoke,  as  against  appellant, 
who  holds  said  note  only  as  collateral  security,  the  equitable  doctrine  of 
marshaling  securities  which,  to  quote  from  the  16  Am.  &  Eng.  Ency.  of 
Law,  page  1256,  *T)epends  upon  the  principle  that  a  person  having  two 
funds  to  satisfy  his  demands  shall  not  by  his  election  disappoint  a  party 
having  but  one  fund.  The  general  rule  is  that  if  one  creditor,  by  virtue 
of  lien  or  interest,  can  resort  to  two  funds,  and  another  to  one  of  them 
only,  the  former  must  seek  satisfaction  out  of  that  fund  which  the  latter 
cau  not  touch.^^ 

Again,  on  the  same  page,  the  author  says :  ''The  basis  of  the  doctrine 
of  marshaling  is  the  equitable  principle  that  a  person  having  a  right  to 
satisfy  his  debt  or  claim  out  of  two  funds,  to  but  one  of  which  another 
person  can  resort,  shall  be  compelled  first  to  exhaust  the  fund  to  which 
the  other  can  not  resort  before  coming  upon  one  available  to  b6th.  Thus, 
the  person  having  an  interest  in  the  double  fund  is  prevented  by  a  court 
of  equity  from  exercising  his  right  to  enforce  that  interest,  to  the  preju- 
dice of  a  person  having  an  interest  in  the  single  fund  only.  In  cases 
Vol.  LH.  Civil— 17. 
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where  the  claim  of  paramount  creditor  would,  if  satisfied  out  of  the  sin- 
gle fund,  defeat  wholly  or  in  part  the  claim  of  the  other  creditor,  a 
court  of  equity,  proceeding  upon  the  principle  that  such  an  exercise  of 
the  paramount  creditor's  power  would  be  most  unjust  and  unconscientious, 
will  interfere  not,  indeea,  to  alter  ^or  destroy  the  power,  but  to  prevent 
it  from  being  made  an  instrument  of  injustice.^' 

Again  on  page  1259  the  same  author  says :  ^'The  right  of  marshaling 
is  not  founded  on  what  may  be  considered  as  a  contract  between  debtor 
and  creditor,  but  rests  upon  a  natural  and  moral  equity  that  the  will  and 
caprice  of  one  creditor,  who  has  within  his  reach  a  double  fund,  shall 
not  be  allowed  to  determine  whether  another  creditor  is  to  be  disap- 
pointed of  his  pajTnent.'^ 

Still  further  the  same  author,  on  page  1263,  says:   "If  the  senior 
creditor  will  not  thereby  be  unreasonably  dela.yed  or  inconvenienced,  or 

Erevented  from  obtaining  full  payment  of  his  debt,  he  may  be  restrained 
y  injunction  from  proceeding  against  the  doubly  charged  security." 

The  doctrine  of  marshaling  of  securities,  as  well  as  the  principle  upon 
which  it  rests,  as  stated  in  the  above  quotation,  is  recognized  and  ap- 
plied in  authorities  too  numerous  to  cite,  and  has  been  expressly  applied 
by  decisions  of  the  higher  courts  of  this  State.  (Brown  v.  Thompson,  79 
Texas,  68;  Ohio  Cultivator  Co.  v.  People's  Nat'l  Bank,  22  Texas  Civ. 
App.,  643 ;  Willis  v.  Holland,  13  Texas  Civ.  App.,  689 ;  Wahrmund  v. 
Edgewood  Distilling  Co.,  32  S.  W.,  228.) 

In  support  of  his  order  the  trial  judge  must  be  presumed  to  have 
found  that  the  allegations  of  appellee's  cross-bill,  to  the  eflEect  that  ap- 
pellant would  not  be  delayed  or  inconvenienced  in  the  collection  of  its 
debt  by  requiring  it  to  first  exhaust  its  other  securities  before  proceeding 
to  enforce  the  collection  of  the  note  sued  on,  are  true,  and  such  being 
the  case  no  wrong  or  injustice  will  be  done  appellant  by  the  enforcement 
of  said  order. 

It  seems  clear  from  the  authorities  before  mentioned  that,  unless  the 
fact  that  appellee  occupies  the  dual  relation  of  a  debtor  to  appellant  as 
well  as  that  of  a  creditor  with  appellant  of  their  common  debtor,  T.  W. 
House,  so  shortens  the  arm  of  equity  as  to  render  it  impotent  to  prevent 
appellant  from  using  its  power  as  a  paramount  creditor  as  an  instrument 
of  injustice  to  appellee,  the  trial  court  did  not  err  in  granting  the  re- 
lief prayed  for  by  appellee. 

In  none  of  the  cases  relied  on  by  appellant  to  sustain  its  contention 
did  the  debtor  bear  any  relation  to  the  party  against  whom  the  doctrine 
of  marshaling  of  securities  was  invoked,  other  than  that  of  a  primary 
debtor  who  had  no  lien  upon,  and  no  interest  in,  the  suBject  matter  of 
the  suit  other  than  that  of  maker  of  the  obligation  sued  on. 

In  the  case  of  Sogers  v.  Meyers,  68  111.,  92,  the  maker  of  the  note 
sought  to  enjoin  suit  for  its  collection  by  an  assignee  thereof  until  such 
assignee  should  first  foreclose  a  mortgage  on  real  estate  given  by  the 
maker  to  secure  the  payment  of  said  note,  the  equity  of  redemption  in 
said  real  estate  having  been  previously  purchased  by  a  third  party  at  a 
sale  under  execution  against  the  maker  of  the  note  and  mortgage.  In 
deciding  the  case  the  court  says:  ^^We  are  unable  to  perceive  any  right 
held  by  Meyers  to  which  appellant  has  any  just  claim  to  be  subrogated. 
He  is  legally  and  equitably  bound  to  pay  the  debt  to  Meyers,  and  should 
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pay  the  bank  (the  purchaser  of  the  equity  of  redemption)  or  lose  the 
property  they  have  purchased.  We  do  not  see  that  the  principle  that 
where  a  creditor  has  a  lien  on  two  funds,  and  another  creditor  has  a  lien 
on  one  of  those  funds^  the  former  will  be  required  to  satisfy  his  claim 
out  of  the  fund  upon  which  the  other  has  no  lien,  can  be  applied  in  this 
case.  That  is  a  rule  that  may  be  invoked  as  between  different  cred- 
itors, but  has,  so  far  as  we  are  aware,  never  been  applied  as  between 
debtor  and  creditor.  There  is  no  pretense  that  appellant  does  not  justly 
owe  the  debt,  nor  is  any  just  reason  urged  T^hy  he  should  not  pay  it  or 
why  it  should  not  be  enforced  in  the  suit  at  law.  We  can  see  no  ground 
for  enjoining  the  suit  on  the  note,  and  the  court  below  did  right  in  dis- 
missing the  bill,  and  the  decree  is  affirmed.'^ 

As  before  said,  we  think  this  case  easily  distinguishable  from  the  one 
we  are  considering,  in  that  no  other  relation  than  that  of  debtor  to  cred- 
itor was  shown  between  the  party  invoking  the  doctrine  of  marshaling 
securities  and  the  defendant  who  was  sought  to  be  enjoined  from  the 
collection  of  his  debt,  and  the  plaintiff  had  no  lien  of  any  kind  upon 
said  note,  nor  interest  therein  other  than  as  the  maker.  The  case  of 
Haas  V.  Bank  of  Commerce,  60  N.  AV.,  85,  can  be  distinguished  in  the 
same  way. 

There  is  no  merit  in  the  contention  that  because  appellee  may,  upon 
payment  of  the  note,  be  entitled  to  subrogation  pro  tanto  to  appellant's 
rights  in  the  other  securities  held  by  it,  that  he  is  therefore  not  entitled 
to  the  remedy  of  injunction.  The  remedy  by  subrogation  not  affording 
as  practical,  prompt  and  efficient  protection  to  appellee  as  the  relief  af- 
forded by  injunction,  its  existence  can  not  defeat  his  right  to  injunc- 
tion.   Sumner  v.  Crawford,  91  Texas,  129. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
afiSrmed,  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


John  Davis  v.  Mtba  B.  Shebbill. 

Decided  November  7>  1908. 

Attaehment — ^Defeotive  Aflldavit — ^Amendment. 

Since  the  adoption  of  the  Revised  Statutes  in  1879  an  affidavit  for  attach- 
ment must  be  signed  by  the  affiant  before  the  issuance  of  the  writ.  A  failure 
to  sign  the  affidavit  is  fatal  to  the  writ,  and  it  can  not  be  subsequently  amended 
by  attaching  the  signature  thereto. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  E.  B.  Muse. 

Albert  W.  Wehb,  for  appellant. — The  afiSdavit  must  be  in  writing 
and  signed  (art.  6,  Be  v.  Stats,  of  Texas,  1895)  ;  Gordon  v.  State,  16  S. 
W.,  337 ;  Lanier  v.  Taylor,  41  S.  W.,  516 ;  Kohn  v.  Washer,  6  S.  W.,  551 ; 
Anderson  v.  Cochran,  93  Texas,  583. 

An  af&dayit  in  attachment  can  not  be  amended.  Sydnor  v.  Chambers, 
Dallam,  605;  Marx  v.  Abramson,  53  Texas,  264;  Avery  v.  Zander,  77 
Texas,  209 ;  Smith  v.  Wallis,  45  S.  W.,  820. 
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Saner  £  Saner  and  Don  Robinson,  for  appellee. — ^An  aflBdavit  de- 
fective because  of  errors  or  omissions  in  its  formal  parts^  such  as  the 
failure  of  the  affiant  to  subscribe  his  name  thereto,  may  be  cured  by 
amendment.  May  v.  Ferrill,  22  Texas,  340;  Eyan  v.  Goldfrank,  58 
Texas,  356 ;  Simms  v.  Redding,  20  Texas,  388 ;  Arnold  v.  Kreissler,  22 
Texas,  581 ;  Gray  v.  Steedman,  63  Texas,  95. 

BOOKHOUT,  Associate  Justice. — The  following  statement  of  the 
case  is  taken  from  the  brief  of  appellant,  and  the  same  appearing  to  be 
correct,  it  is  adopted: 

Appellee,  plaintiflf  below,  filed  her  suit  against  John  Davis  on  a  note 
for  five  hundred  dollars,  dated  September  15,  1903,  due  two  years  after 
date,  with  eight  percent  interest,  and  the  usual  provisions  for  attor- 
ney's fees,  and  at  the  same  time  filed  an  instrument  which  she  styled  an 
affidavit  and  bond  in  attachment,  and  proceeded  to  have  issued  a  writ 
of  attachment.  In  her  prayer  she  asks  judgment  for  her  debt  with  the 
foreclosure  of  the  attachment  upon  the  property  seized.  There  was  not 
in  the  trial  court,  nor  is  there  any  controveray  here,  as  to  the  money 
judgment  proper  to  be  rendered  in  favor  of  the  plaintiff  below,  Mrs. 
Myra  B.  Sherrill,  and  against  the  defendant,  John  Davis.  The  only 
question  is  as  to  the  writ  of  attachment. 

The  purported  affidavit  is  in  words  as  follows : 

**State  of  Texas,  County  of  Dallas. 

"Mrs.  Myra  B.  Sherrill,  plaintiff, 

"vs. 
"John  Davis,  defendant. 

"Before  me,  the  undersigned  authority,  on  this  day  personally  ap- 
peared R.  E.  L.  Saner,  who,  being  by  me  duly  sworn,  says  that  he  is  the 
attorney  for  Mrs.  Myra  B.  Sherrill,  plaintiff  in  the  above  entitled  cause; 
that  the  defendant,  John  Davis,  is  justly  indebted  to  the  plaintiff  in  the 
sum  of  four  hundred  and  ninety  ($490)  dollars,  with  interest  thereon 
at  the  rate  of  eight  percent  per  annum  from  the  15th  day  of  September, 
A.  D.  1903,  together  with  an  additional  amount  of  ten  percent  as  attor- 
ney's fees,  which  amount  at  this  date  is  seven  hundred  and  four  and 
seventy-seven  one-hundredths  dollars,  and  that  the  said  John  Davis  is 
about  to  convert  this  property,  or  a  part  thereof,  into  money  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  his  creditors;  that  the  attachment 
is  not  sued  out  for  the  purpose  of  injuring  or  harassing  the  defendant; 
that  the  plaintiff  will  probably  lose  her  debt  unless  this  attachment  is 
issued. 

"Sworn  to  and  subscribed  before  me  this,  the  22d  day  of  March,  A.  D. 
1907. 

"George  W.  Mitchell, 
"(Seal.)  "Notary  Public  in  and  for  Dallas  County,  Texas.^ 


y> 


Same  being  regular,  except  that  it  was  neither  signed  by  plaintiff  be- 
low or  anyone  else.  The  defendant  below  called  the  attention  of  the 
court  to  the  defect  by  a  motion  to  quash  the  writ ;  plaintiff  below  replied 
by  a  motion  to  be  allowed  to  amend  her  affidavit  by  having  Saner,  her 
attorney,  attach  his  signature  to  the  instrument.    The  motion  to  quash 
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was  overruled.  The  motion  to  amend  was  granted,  and  the  court  ren- 
dered judgment  for  the  debt  and  ordered  the  land  seized  in  attachment 
to  be  sold  in  satisfaction  of  the  debt ;  thereafter  defendant's  motion  for 
a  new  trial  was  overruled,  to  all  of  which  said  John  Davis  excepted  and 
gave  notice  of  appeal,  which  was  duly  perfected. 

The  only  question  presented  by  this  appeal  is,  was  the  purported  aflB- 
davit  for  attachment  sufficient,  and  if  not,  could  it  be  amended  ?  Article 
186  of  the  Bevised  Statutes  authorizes  the  issuance  of  a  writ  of  attach- 
ment upon  the  plaintiff,  his  agent  or  attorney  making  an  affidavit  in 
writing,  setting  up  the  existence  of  some  one  of  the  statutory  grounds 
therein  set  out  for  the  issuance  of  the  writ.  The  making  of  the  affidavit 
is  the  basis  for  the  issuance  of  the  writ  and  without  the  affidavit  the  writ 
is  unauthorized.  Article  6  of  the  Bevised  Statutes  provides  that  "All 
aiSdavits  provided  for  in  this  title  shall  be  in  writing  and  signed  by  the 
party  making  the  same.'^ 

It  is  held  that  the  words,  "all  affidavits  provided  for  in  this  title,*' 
mean  all  those  concerning  nr  relating  to  which  the  provisions  of  the  title 
are  made.  It  is  further  held  that  the  language  is  mandatory,  and  neces- 
sarily has  the  effect  .to  make  the  signature  of  the  affiant  a  necessary  part 
of  all  affidavits  embraced  within  its  provisions.  Anderson  v.  Cochran,  93 
Texas,  683. 

In  the  case  cited  it  was  held  that  an  affidavit  required  to  establish  a 
claim  against  an  estate  must  comply  with  said  article  6,  and  must  be  in 
writing  and  signed  by  the  party  making  the  same.  It  is  also  clear  from 
the  opinion  in  that  case  that  article  6  of  the  Bevised  Statutes  applies  to 
affidavits  for  attachment,  and  that  a  writ  of  attachment  issued  upon  an 
affidavit  not  signed  by  the  party  making  the  same,  is  unauthorized  and 
void. 

Article  6  of  the  Bevised  Statutes  was  not  adopted  until  1879,  and  the 
decisions  prior  to  its  adoption  held  that  the  signature  of  the  affiant  was 
not  an  essential  part  of  an  affidavit.  Shelton  v.  Berry,  19  Texas,  154; 
Crist  V.  Parks,  19  Texas,  234. 

The  purported  affidavit  in  this  case  not  being  signed  by  the  affiant,  it 
was  not  an  affidavit  within  the  meaning  of  the  statute.  Not  being  an 
affidavit,  it  could  not  be  amended,  and  the  trial  court  erred  in  permitting 
the  amendment,  allowing  the  affiant  to  attach  his  signature  thereto. 

It  follows  that  the  trial  court  erred  in  overruling  the  motion  to  quash 
the  writ  of  attachment. 

The  judgment  is  reformed  and  the  writ  of  attachment  is  quashed,  and 
that  part  of  the  judgment  foreclosing  the  attachment  lien  is  held  error 
and  is  set  aside.  The  money  judgment  on  the  note  in  favor  of  appellee 
is  affirmed. 

Reformed  and  affirmed. 


Dud  Sandehs  bt  al.  v.  Jim  Caulby  et  al. 

Decided  November  7,  1908. 

Iw— Bqulty  Jnrlidletion — ^Injnnotion. 

A  court  of  eqnity  never  aids  in  the  commission  of  a  wrong,  nor  will  it  lend 
its  aid  in  the  protection  or  preservation  of  an  unjust  advantage  wrongfully 
obtained.    Wlii^t^^r  ^  the  nature  of  the  plaintiff's  claim  and  of  the  relief 
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which  he  seekB,  if  his  claim  grows  out  of,  or  depends  upon,  or  is  inseparably 
connected  with  his  own  prior  fraud  or  unconscionable  conduct,  a  court  of 
equity  will  in  general  deny  him  any  relief,  but  will  leave  him  to  whatever 
remedies  and  defenses  he  may  have  at  law. 

8. — School  Property — ^Dedication — Evidence. 

The  owner  of  a  tract  of  land  verbally  donated  it  to  a  school  community 
to  be  used  for  school,  religious  and  cemetery  purposes;  the  citia^ns  of  the  com- 
munity by  voluntary  contributions  built  a  house  thereon  suitable  for  school 
and  church  purposes;  on  several  occasions  thereafter  the  donor  offered  to  execute 
a  deed  to  the  lot  if  the  donees  would  have  the  deed  prepared;  this  was  never 
done,  but  for  twenty-tive  years  the  lot,  with  the  knowledge  and  acquiescence 
of  the  donor,  was  used  and  controlled  for  school  purposes.  Held,  that  these 
facts  constituted  a  dedication  of  the  property  to  the  school  community  for 
school  purposes. 

8. — ^Injnnction — ^Treipait  upon  Realty. 

Parties  who  had  wrongfully  and  unlawfully  moved  a  school  building  from 
the  land  which  had  been  dedicated  to  its  use,  onto  land  owned  by  them,  and 
so  attempted  to  convert  the  same,  are  not  entitled  to  a  writ  of  injunction  to 
prevent  the  lawful  owners  of  the  house  from  repossessing  themselves  of  the 
house  and  removing  it  to  the  original  lot. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  0.  L.  Lockett. 

Davis  &  Davis,  for  appellants. 

Poindexter  &  Padleford  and  J.  M.  Moore,  for  appellees. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  appel- 
lants to  enjoin  appellees  from  removing  a  house  from  land  alleged  to 
be  owned  by  appellants.  A  temporary  writ  of  injunction  was  granted, 
and,  upon  motion  of  appellees  was,  on  the  12th  day  of  September,  1908, 
dissolved.    From  this  judgment  appellants  have  appealed. 

The  grounds  of  the  motion  are:  (1)  that  "the  bill  or  petition  is  void 
of  equity  and  shows  no  ground  for  the  relief  sought,  for  the  reasons  ap- 
pearing in  defendants'  answer  herewith  filed  and  here  referred  to  and 
made  a  part  hereof;'*  (2)  that  "all  the  material  allegations  contained  in 
plaintiffs'  petition  are  denied  and  traversed  by  defendants  in  their  sworn 
answer  herewith  filed  and  made  a  part  hereof."  In  support  of  and 
against  the  motion  to  dissolve,  in  addition  to  the  sworn  pleadings, 
numerous  aflSdavits  were  filed  by  the  respective  parties,  and  from  these 
afiidavits  and  pleadings  the  following  facts  may  be  adduced. 

About  thirty  years  prior  to  the  institution  of  this  suit  0.  P.  Arnold 
gave  and  dedicated  five  acres  of  land  situated  in  the  Hopewell  public 
school  community  or  district  in  Johnson  County,  Texas,  to  be  used  for 
school,  religious  and  cemetery  purposes.  No  deed  was  ever  made  con- 
veying said  land,  but  shortly  after  Arnold  donated  the  land  for  said 
purposes  the  resident  citizens  of  said  community,  by  voluntary  contribu- 
tions and  subscription,  erected  thereon  a  house  24  by  18  feet,  which  was 
thereafter  used  for  school  purposes,  and  sometimes  church  purposes,  until 
sometime  during  the  year  1907.  For  twenty-five  years  or  more  before 
the  institution  of  this  suit  the  said  house  was  used  for  school  purposes 
and  controlled  by  the  trustees  of  the  said  Hopewell  public  school  district^ 
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and  was  known  and  recognized  during  that  time  as  public  school  prop- 
erty of  said  district  For  said  number  of  years  the  said  0.  P.  Arnold, 
who  died  before  this  suit  was  brought,  set  up  no  claim  to  said  property, 
but  acquiesced  in  the  use  being  made  of  it,  and  recognized  it  at  all  times 
as  public  school  property,  and  repeatedly  offered  to  convey  it  to  the 
school  trustees,  as  such  property,  if  they  would  prepare  and  present  to 
him  a  deed  to  that  effect.  During  the  year  1907  the  boundaries  of  the 
said  public  school  district  were  extended,  and  the  school  patrons  of  said 
district  thereafter  met  in  a  mass  meeting,  and  by  a  majority  vote  f^greed 
to  move  said  school  house  off  the  said  school  and  cemetery  lot  donated 
by  0.  P.  Arnold,  to  a  more  desirable  point  to  them  in  said  school  dis- 
trict, the  plaintiffs  voting  with  the  minority  to  keep  said  house  on  said 
school  and  cemetery  lot.  It  is  alleged  by  appellees,  and  proof  in  support 
thereof  by  affidavits  was  introduced  by  them,  to  the  effect  that,  by  the 
action  thus  taken  at  the  mass  meeting  of  the  patrons,  a  controversy  arose 
about  the  moving  of  said  school  house,  and  that  by  common  consent  it 
was  agreed  that  said  house  should  remain  where  it  was  during  the  year 
1907,  and  until  new  school  trustees  were  elected;  that  thereafter  the 
plaintiffs,  appellants  in  this  court,  or  a  portion  of  them,  of  their  own 
motion  and  in  violation  of  the  agreement  that  said  school  house  should 
remain  on  the  school  and  cemetery  tract  of  land,  moved  said  house 
across  the  line  of  said  five  acres  and  on  to  the  small  piece  of  land  de- 
scribed in  plaintiff's  petition,  containing  only  about  one-fourth  of  an 
acre. 

It  is  alleged  by  plaintiffs  in  a  supplemental  petition,  and  evidence  by 
affidavits  in  support  thereof  was  offered,  that  the  house  in  question  and 
the  five  acres  of  land  upon  which  it  was  originally  built  were  not  built 
for  and  dedicated  to  public  school  purposes,  and  was  not  turned  over  to 
the  trustees  of  said  public  school  district  to  be  controlled  by  them,  but 
that  said  land  was  dedicated  to  cemetery  purposes,  and  that  the  house 
in  question  was  built  by  public  donations  and  subscriptions,  to  be  used 
for  holding  religious  services  in,  and  burial  services,  and  to  teach  public 
or  private  school  in,  as  the  community  might  desire.  It  is  conceded  by 
plaintiffs  in  their  said  pleading  and  in  argument,  however,  that  said 
house  had  been  used  for  school  purposes  by  the  school  district,  as  well  as 
for  the  other  purposes  mentioned,  since  it  was  built,  about  twenty-five 
years,  and  that  notwithstanding  the  trustees  of  said  district  did  not  have 
the  exclusive  control  of  said  house,  yet  they  did  have  the  right  to  have 
the  public  school  of  said  district  taught  therein.  Plaintiffs  do  not  deny, 
but  admit,  as  we  understand,  that  they  removed  said  house  from  the 
five-acre  tract  of  land  and  placed  it  on  the  land  now  claimed  by  them; 
but  they  alleged,  and  offered  evidence  in  support  of  such  allegations, 
that  they  had  not  agreed  that  the  house  should  remain  on  said  five-acre 
tract ;  that  they  obtained  the  consent  of  two  of  the  trustees  of  said  school 
district  and  the  consent  of  three  of  the  six  surviving  children  of  the  said 
0.  P.  Arnold,  to  move  said  house.  The  instrument  by  which  the  plain- 
tiffs acquired  the  one-fourth  acre  of  land  upon  which  they  placed  the 
school  house  was  attached  to  and  made  a  part  of  their  petition.  This 
instrument  conveyed  said  tract  of  land  to  plaintiffs  Sanders  and  Teeters 
in  trust  for  their  use  and  the  use  of  the  trustees  of  the  Hopewell  school 
district  and  a  minority  of  the  patrons  of  the  school,  and  provided  that 
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"said  property,  land  and  all  improvements  placed  thereon  shall  be  used, 
maintained  and  perpetuated  as  a  school  house  and  for  such  public  gather- 
ings of  the  community  and  others  as  said  beneficiaries  shall  provide  for, 
and  for  public  worship  of  God,  and  for  conducting  of  funeral  services, 
all  these  to  be  conducted  at  said  place  only,  it  being  hereby  expressly 
agreed  by  and  between  the  grantor  herein,  said  trustees  and  their  suc- 
cessors, and  the  above-named  beneficiaries  of  this  trust,  that  any  house 
or  improvements  placed  by  said  beneficiaries  on  said  land  is  their  own 
property,  and  upon  the  unanimous  vote  of  all  of  said  beneficiaries  for 
such  removal,  may  be  removed  therefrom  at  any  time  upon  and  to  said 
five-acre  cemetery  lot,  but  to  no  other  place,  and  by  authority  of  no  other 
persons.'* 

Appellants  contend  that  by  their  act  in  moving  the  house  on  to  the 
land  deeded  to  them  by  Shellhorse  and  wife  the  same  became  a  fixture, 
a  part  of  their  land,  and  that  they  may  justly  invoke  the  aid  of  a  court 
of  equity  to  restrain  appellees  from  invading  their  premises  and  retaking 
said  house.  It  is  well  said  in  argument  by  counsel  for  appellees  that  a 
court  of  equity  never  aids  in  the  commission  of  a  wrong,  nor  will  it  lend 
its  aid  in  the  protection  or  preservation  of  an  unjust  advantage  wrong- 
fully obtained.  It  is  a  fundamental  principle  of  equity  jurisprudence 
that  "he  who  comes  into  a  court  of  equity  must  come  with  clean  hands.*' 
Mr.  Pomeroy  says:  "Whatever  may  be  the  strictly  accurate  theory  con- 
cerning the  nature  of  equitable  interference,  the  principle  was  estab- 
lished from  the  earliest  days  that,  while  the  Court  of  Chancery  could 
interpose  and  compel  a  defendant  to  comply  with  the  dictates  of  con- 
science and  good  faith  with  regard  to  matters  outside  of  the  strict  rules 
of  the  law,  or  even  in  contradiction  to  those  rules,  while  it  could  act 
upon  the  conscience  of  a  defendant  and  force  him  to  do  right  and  jus- 
tice, it  would  never  thus  interfere  on  behalf  of  a  plaintijff  whose  own 
conduct  in  connection  with  the  same  matter  or  transaction  had  been  un- 
conscientious or  unjust,  or  marked  by  a  want  of  good  faith,  or  had  vio- 
lated any  of  the  principles  of  equity  and  righteous  dealing  which  it  is 
the  purpose  of  the  jurisdiction  to  sustain."  Pomeroy  Eq.  Jur.  (3d 
ed.),  sec.  398.  The  principle  does  not,  of  course,  apply  to  every  uncon- 
scientious, inequitable  or  wrongful  act  on  the  part  of  the  plaintiff;  it 
will  be  confined  in  its  operation  to  misconduct  connected  with  the  mat- 
ter in  litigation  "so  that  it  has  in  some  measure  affected  the  equitable 
relations  subsisting  between  the  parties  and  arising  out  of  the  transac- 
tion." Pom.  Eq.  Jur.  (3d  ed.),  sec.  399.  Many  illustrations  of  the 
principle  are  given  in  the  books,  one  of  the  most  familiar  being  cases 
where  the  plaintiff's  claim  is  affected  by  his  own  fraud.  So  that  it  is 
said  that  whatever  be  tbe  nature  of  the  plaintiff's  claim  and  of  the  re- 
lief which  he  seeks,  if  his  claim  grows  out  of  or  depends  upon,  or  is  in- 
separably connected  with,  his  own  prior  fraud,  a  court  of  equity  will  in 
general  deny  him  any  relief,  and  will  leave  him  to  whatever  remedies 
and  defenses  at  law  he  may  have.  Pom.  Eq.  Jur.  (3d  ed.),  sec.  401,  and 
cases  cited  in  note.  In  such  cases  a  court  of  equity  will  refuse  all  af- 
firmative  relief.  But  it  is  not  alone  fraud  which  will  prevent  a  litigant 
from  obtaining  relief  in  a  court  of  equity :  "Any  really  unconscientious 
conduct,  connected  with  the  controversy  to  which  he  is  a  party,  will  re- 
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pel  him  from  the  fonun  whose  very  foundation  is  good  conscience/* 
Pom.  Eq.  Jur.  (3d.  ed.),  sec.  404. 

We  think  the  conduct  of  appellees  in  removing  the  house  on  to  their 
land  in  the  manner  and  under  the  circumstances  shown  by  the  undis- 
puted evidence  brings  them  within  the  operation  of  the  equitable  prin- 
ciples announced,  and  that  the  writ  of  injunction  was  properly  dis- 
solved. The  house  and  the  five-acre  tract  of  land  upon  which  it  origin- 
ally stood  had  become  dedicated  to'  the  uses  to  which  it  was  being  put 
before  its  removal.  The  uncontradicted  facts  show  that  0.  P.  Arnold 
for  about  twenty-five  years  or  more  before  his  death  not  only  knew  and 
acquiesced  in  the  use  of  said  land  and  house  for  public  school  purposes, 
but  proffered  more  than  once  to  make  title  thereto  to  the  school  trustees 
for  such  purposes.  Such  knowledge  and  acquiescence  is  also  shown  by 
appellants*  pleadings,  and  the  fact  that  said  property  may  have  been  used 
also  for  religious  and  cemetery  purposes  does  not,  in  our  opinion,  mate- 
rially affect  the  question  of  its  dedication  to  school  purposes,  and  neither 
the  consent  of  the  trustees  of  the  school  district  nor  of  0.  P.  Arnold's 
children  justified  the  removal  of  the  house  and  the  placing  of  it  upon  land 
held  by  appellants  (even  though  it  be  in  trust  for  school  purposes),  un- 
der a  conveyance  or  instrument  which  by  its  express  terms  provides  that 
it  may  be  used  for  purposes  other  than  those  to  which  it  was  dedicated 
by  0.  P.  Arnold,  and  that  any  house  or  improvements  placed  on  said 
land  by  the  beneficiaries  named  therein  is  their  own  property,  and 
should  only  be  removed  from  said  land  by  the  authority  of  said  bene- 
ficiaries. As  has  been  seen,  the  instrument  by  which  the  one-fourth  acre 
of  land  upon  which  the  school  house  was  placed  by  plaintiffs,  and  from 
which  they  seek  to  restrain  its  removal,  provides  that  said  land  is  con- 
veyed to  the  beneficiaries  named,  among  whom  are  the  two  trustees  of 
the  Hopewell  public  school  district  who  consented  to  the  removal  of  the 
school  house  off  the  five-acre  tract,  *'and  in  trust  that  said  property, 
land  and  all  improvements  placed  thereon  shall  be  used  ...  as  a 
school  house  and  for  such  public  gatherings  of  the  community  and  others, 
as  said  beneficiaries  shall  provide  for,  and  for  public  worship,  etc.,"  all 
these  to  be  conducted  at  said  place  only,  it  being  further  expressly  stipu- 
lated that  any  house  or  improvements  placed  by  said  beneficiaries  on  said 
land  is  their  own  property,  and  shall  be  removed  therefrom  only  by  the 
unanimous  vote  of  all  of  said  beneficiaries^  and  then  only  to  and  upon 
said  five-acre  cemetery  lot  adjoining,  and  by  authority  of  no  other  per- 
tons. 

The  sanction  of  the  two  school  trustees  of  the  Hopewell  public  school 
district  of  this  unwarranted  appropriation  of  property  which  had  been 
dedicated  to  school  purposes  for  the  benefit  of  all  the  patrons  of  the  school 
of  said  district  could  give  no  validity  to  the  unlawful  and  wrongful  act; 
and  the  participation  in  such  act  on  the  part  of  said  trustees  was  a  viola- 
tion of  duty,  and  in  legal  effect  a  perversion  of  the  trust  which  had  been 
committed  to  them'  as  school  trustees,  and  constituted  such  a  legal  fraud 
in  relation  to  the  subject  matter  of  this  litigation  as  will  prevent  them 
from  entering  a  court  of  equity  for  the  relief  sought.  By  their  wrong- 
ful conduct  they  have  practically  confiscated  the  house  which  they  now 
call  on  a  court  of  equity  to  assist  them  in  holding.  They  have  sought  to 
wrest  the  control  of  said  house  from  the  trustees  of  the  school  district 
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and  confer  it  upon  the  beneficiaries  named  in  their  deed,  who  are  a  part, 
if  not  all,  of  the  minority  patrons  of  the  Hopewell  school  and  who  op- 
posed a  majority  of  such  patrons  in  their  desire  to  locate  said  house  at  a 
point  in  the  school  district  which,  at  least,  appeared  to  them  to  be  more 
convenient  and  accessible  for  all.  They  have,  by  placing  said  house  upon 
tlie  one-fourth  acre  tract  of  land,  attempted  to  make  it  a  part  of  said 
land,  and  thereby,  and  by  the  written  agreement  contained  in  the  deed 
from  Shellhorse,  converted  said  house  and  endeavored  to  make  it  their 
own.  The  trustees  who  became  parties  to  this  transaction  and  unlawful  re- 
moval of  said  house  from  the  five-acre  tract  have  thereby  abandoned 
said  last-named  tract  for  school  purposes  and  assisted  in  placing  it  prob- 
ably within  the  power  of  Arnold's  heirs,  two  of  whom,  it  seems,  are  bene- 
ficiaries in  said  deed,  to  not  only  secure  the  land  by  reversion,  but  also, 
if  it  sliould  please  the  other  beneficiaries  in  said  deed  to  act*  with  them, 
by  moving  said  house  back  on  the  abandoned  five-acre  tract,  acquire  the 
title  to  and  possession  of  said  house.  Clearly,  it  can  not  be  said  that 
under  these  circumstances  the  plaintiffs  came  into  court  in  the  prosecu- 
tion of  this  suit  "with  clean  hands,"  and  hence  we  think  they  are  in  no 
position  to  invoke  in  a  court  of  equity  the  relief  asked. 

This  effectually  disposes  of  the  appeal  and  other  questions  discussed  in 
the  briefs,  and  arguments  of  counsel  need  not  be  noticed. 

The  judgment  of  the  court  below  is  aflSrmed. 

Affirtned. 


M.  E.  Trimble  v.  J.  B.  Burroughs. 

Decided  June  10«  November  11,  1908. 

1. — School  Land — ^Leate — Cancellation — Sale. 

Evidence  considered  and  held  to  require  the  submission  of  the  issue  as  to 
whether  there  had  been  an  informal  cancellation  of  a  previous  lease  of  school 
land  at  the  time  plaintiff  made  application  to  purchase  it.  There  was  no 
formal  entry  of  cancellation;  but  the  two  lessees  had  ceased  to  pay  rent,  one 
had  transferred  his  rights  to  the  other,  and  the  Land  Commissioner  had  noti- 
fied the  county  clerk  that  the  lease  had  been  cancelled  and  that  the  land  was 
again  on  the  market,  and  had  accepted  an  application  for  the  purchase. 

2. — Ontstandingr  Eqnitable  Title. 

Defendant  in  trespass  to  try  title  can  introduce  evidence  of  an  outstanding 
equitable  title  in  a  third  party  only  when  he  shows  that  he  claims  under  it. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  J.  W.  Timmins. 

Wright  &  Wynn,  Brightman  &  Upton  and  E.  Cartledge,  for  appellant 
— That  land  leased,  such  as  that  here  involved,  was  not  subject  to  sale 
during  the  life  of  the  lease.  Batts'  Rev.  Stats.,  art.  4218s;  Tolleson  v. 
Rogan,  96  Texas,  42  i;  Reed  v.  Rogan,  94  Texas,  177. 

That  there  was  not  sufficient  evidence  to  show  that  lease  No.  11252 
was  canceled  before  appellee  applied  for  this  land,  and  that  under  the 
evidence,  about  which  there  is  no  dispute,  the  trial  court  should  have  in- 
structed a  verdict  for  appellant.  Patterson  v.  Knapp,  99  S.  W.,  126; 
Patterson  v.  Knapp,  17  Texas*  Ct.  Rep.,  96;  Pruitt  v.  Schrivner,  77  S, 
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W.,  976 ;  Trevey  v.  Lowrie,  33  Texas  Civ.  App.,  606 ;  Stokes  v.  Riley,  29 
Texas  Civ.  App.,  373;  Martin  v.  Terrell,  97  Texas,  122. 

The  court  erred  in  refusing  to  admit  in  evidence  the  copy  of  the  ap- 
plication by  P.  L.  Harris  to  purchase  the  land  in  controversy,  which  ap- 
plication was  filed  in  the  Land  Office  on  July  8,  1899,  and  was  awarded 
November  14,  1899,  said  copy  being  duly  certified  to  under  the  hand 
and  seal  of  the  Commissioner  of  the  General  Land  Office  as  being  a 
trae  copy  of  the  original  on  file  in  his  office.  As  to  P.  L.  Harris'  applica- 
tion being  in  form  of  law:  Arts.  4218f,  4218fff,  Sayles'  Texas  Civ. 
Stats.  That  the  burden  would  fall  on  appellant  to  show  the  award  to 
P.  L.  Harris  was  illegal:  Smithers  v.  Lowrance,  100  Texas,  77.  That 
if  sale  to  P.  L.  Harris  was  legal  it  would  devolve  upon  appellee  to  show 
Harris*  purchase  had  been  canceled  and  the  land  placed  on  market  for 
resale  by  the  Land  Commissioner  before  appellant  applied  for  it.  Bates 
V.  Bratton,  96  Texas,  283. 

W.  C.  Merchant  and  Hill  £  Lee,  for  appellee. 

BICE,  Associate  Justice. — This  was  a  suit  in  trespass  to  try  title, 
originally  brought  in  the  District  Court  of  Coke  County,  Texas,  against 
appellant  for  title  and  possession  of  fractional  section  No.  4,  certificate 
No.  5/121,  H.  T.  &  C.  By.  Co.,  containing  460  1-10  acres  of  land,  situ- 
ated in  said  county,  and  for  $500  as  damages  for  removing  certain  fence 
posts  and  wire  therefrom,  as  well  as  to  recover  the  rental  value  thereof, 
alleged  to  be  reasonably  worth  ten  cents  per  acre  per  month.  The  venue 
of  the  suit,  on  appellant's  application  therefor,  was  changed  to  Tom 
Green  County,  wherein  the  same  was  tried. 

On  a  former  appeal  of  this  case  the  same  was  reversed  and  remanded, 
principally  on  account  of  the  error  of  the  trial  court  in  sustaining  ex- 
ceptions to  defendant's  application  for  change  of  venue.  (See  41  Texa& 
Civ.  App.,  554.) 

Defendant  answered  by  general  demurrer,  general  denial  and  plea  of 
not  guilty. 

A  jury  trial  resulted  in  a  verdict  in  favor  of  appellee  for  the  land 
sued  for  and  for  rents  thereon,  in  the  sum  of  $391,  and  judgment  was 
rendered  in  accordance  therewith,  from  which  this  appeal  is  prosecuted. 

The  land  involved  in  this  suit  is  what  is  known  as  public  school  land, 
situated  in  the  absolute  lease  district.  The  controlling  question  in  this 
appeal,  in  our  judgment,  raised  by  appellant's  first  and  thirteenth  as- 
Eignmenta  of  error,  is  whether  or  not  the  court  erred  in  refusing  to  give 
appellant's  peremptory  instruction  directing  a  verdict  in  his  behalf,  but 
instead  thereof,  submitting  to  the  jury  the  question  whether  or  not  lease 
No.  11252,  to  P.  L.  and  B.  H.  Harris,  of  said  land  for  a  term  of  ten 
years  from  October  1,  1895,  had  been  canceled  at  the  time  the  plaintiff 
made  his  first  file  on  said  land  on  the  29th  of  September,  1899,  or  at 
the  time  he  made  his  second  file  thereon  on  the  18th  of  September,  1901. 

The  facts,  briefly  stated,  are  that  appellee,  being  an  actual  settler  on 
and  owner  of  the  west  half  of  survey  314  in  block  2,  H.  &  T,  C.  By,  Co., 
which  being  within  the  proper  radius,  on  September  26,  1899,  in  due 
form  of  law,  applied  to  purchase  the  survey  in  question  as  an  additional 
section  to  his  home  tract,  which  application  was  filed  in  the  Land  Ofiice 
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September  29,  1899.  Thereafter,  on  September  18,  1901,  appellee  made 
another  application  in  due  form  to  purchase  the  same  land,  which  on  the 
same  day  was  filed  in  the  clerk's  oflBce  and  duly  recorded,  and  there- 
after, on  the  24th  day  of  September,  1901,  was  filed  in  the  Land  Office. 
It  was  shown  that  he  had  made  his  first  payment  of  1-40  of  the  purchase 
price  and  executed  his  obligations  in  due  form  under  each  of  said  ap- 
plications. This  land  was  awarded  to  appellee  September  24,  1901,  on 
his  first  application,  his  second  having  been  rejected.  He  paid  all  of 
the  interest  that  accrued  on  said  obligations  to  November  1,  1902,  testi- 
fying that  since  1902  he  sent  each  year  the  necessary  amount  of  money 
to  the  State  Treasurer  to  pay  the  annual  interest  thereon,  and  that  the 
money  had  never  been  returned  to  him. 

It  was  shown  on  the  part  of  appellant  that  the  Commissioner  of  the 
Land  Office,  on  October  24,  1895,  by  lease  No.  11252,  of  that  date,  had 
duly  leased  said  land  for  a  term  of  ten  years  therefrom  to  F.  L.  and  B. 
H.  Harris,  but  it  appeared  from  a  certificate  of  the  State  Treasurer  that 
the  last  rental  payment  was  made  thereon  September  3,  1898;  and  it 
was  likewise  shown  that  said  lease  was  duly  canceled  by  the  Commis- 
sioner of  the  Land  Office  September  22,  1902.  Appellant's  application 
to  purchase  said  land,  duly  filed  in  the  Land  Office  of  date  September 
23,  1902,  accompanied  with  proof  of  payment  of  1-40  of  the  purchase 
money,  the  execution  of  his  obligation  therefor  and  interest  payments 
thereon,  and  the  award  of  same  to  him  October  10,  1902,  were  all  fully 
shown,  and  he  testified  that  at  the  date  of  his  application  he  was  an  ac- 
tual settler  upon  said  land. 

The  following  evidence  was  introduced  by  appellee  in  rebuttal : 

1.  A  relinquishment  of  said  lease  executed  in  July,  1899,  and  filed 
in  the  Land  Office,  by  B.  H.  Harris  to  P.  L.  Harris,  of  his  leasehold  in- 
terest in  said  land. 

2.  A  letter  from  the  Commissioner  of  the  Land  Office  to  the  County 
Clerk  of  Coke  County,  under  date  of  July  10,  1900,  informing  said 
Clerk  that  lease  No.  11252  had  been  canceled,  instructing  him  to  enter 
a  cancellation  thereof  upon  his  records. 

3.  A  notice  from  the  Commissioner  of  the  Land  Office,  of  date  Sep- 
tember 16,  1901,  addressed  to  the  County  Clerk  of  Coke  County,  stating 
that  the  land  in  suit  was  again  placed  on  the  market,  classifying  the 
same  as  grazing  land,  valued  at  $1  per  acre,  but  at  this  time  the  rents 
on  said  lease  were  about  two  years  in  arrears,  and  soon  after  said  last 
letter  from"  the  Commissioner  to  said  clerk,  to  wit,  September  24,  1901, 
an  award  was  made  of  said  land  to  appellee. 

It  appears  from  the  testimony  of  one  of  the  attorneys  for  the  appellant 
that  soon  after  the  decision  in  the  case  of  Schwarz  v.  McCall  was  ren- 
dered, which  was  on  the  24th  of  March,  1900,  he  told  the  State  Treas- 
urer that  he  wanted  to  pay  the  rentals  on  said  lease,  but  the  Treasurer 
informed  him  that  he  could  not  accept  it,  *'as  his  books  showed  that  the 
lease  was  at  an  end,"  and  that  he  was  informed  by  Mr.  Bogan,  Commis- 
sioner of  the  Land  Office,  that  a  sale  of  land  out  of  the  lease,  though  il- 
legal, had  the  effect  to  cancel  the  lease.  There  was  no  evidence  on  the 
part  of  appellant  to  show  any  rights  under  said  leas^  nor  was  it  shown 
that  the  same  had  ever  been  recorded  in  Coke  County. 

The  court,  among  other  instructions,  charged  the  jury  as  follows: 
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^^ou  are  ingtrncted  that  in  thia  case  you  will  return  a  verdict  for  the 
plaintiff  (who  is  the  appellee  herein)  for  the  land  sued  for,  unless  you 
find  for  defendant  under  instructions  hereinafter  given  you.  You  are 
further  instructed  that  if  you  do  not  find  from  the  evidence  that  the 
lease  introduced  in  evidence  to  F.  L.  and  B.  H.  Harris  had  heen  can- 
celed at  the  time  plaintiff  made  his  first  file,  to  wit,  on  the  29th  of  Sep- 
tember, 1899,  or  at  the  time  he  made  his  second  file  to  wit:  on  the 
18th  of  September,  1901,  then  you  will  return  a  verdict  for  the  defend- 
ant, M.  E.  Trimble.  There  are  two  ways  to  cancel  a  lease :  One  is  statu- 
tory, as  where  the  Land  Commissioner  under  his  hand  and  seal  cancels 
a  lease  and  files  said  cancellation  with  the  papers  pertaining  to  said 
lease.  The  other  is  what  our  Supreme  Court  has  denominated  an  in- 
formal cancellation.  On  the  question  of  an  informal  cancellation  of  a 
lease  you  are  charged  that  if  the  Land  Commissioner  and  the  lessees 
(that  is,  the  parties  owning  the  lease)  agree  together  that  said  lease  shall 
be  canceled  generally,  and  as  to  all  persons,  then  said  lease  would  be 
canceled;  or  if  the  facts  exist  that  authorize  a  cancellation,  which  fact 
is  the  nonpayment  of  the  lease  money  for  sixty  days  after  the  same  is 
due,  and  the  Land  Commissioner  treats  said  lease  as  canceled,  and  the 
lessees  acquiesce  in  said  Commissioner's  action  in  said  matter,  then  said 
lease  would  be  canceled.  If  you  do  not  find  that  said  lease  had  been 
canceled  as  the  same  is  hereinabove  explained  to  you  at  the  time  the 
plaintiff  made  his  first  file,  on  the  29th  day  of  September,  1899,  or  at  the 
time  he  made  his  second  file  on  the  18ih  day  of  September,  1901,  then 
you  will  return  a  verdict  for  defendant,  M.  E.  Trimble.*' 

Belative  to  the  refusal  of  the  court  to  give,  in  charge  to  the  jury,  ap- 
pellant's peremptory  instruction,  we  understand  the  law  to  be  well  set- 
tled that,  where  the  evidence  presents  any  issue  under  the  pleadings,  it 
is  always  the  duty  of  the  court  to  submit  the  same  to  the  jury.  The 
facts  in  this  case  raise  the  issue  as  to  whether  or  not  there  had  been  an 
informal  cancellation  of  the  Harris  lease  at  the  time  of  the  filing  of  ap- 
pellee's applications  therefor  and  the  award  thereon,  and  it  was  the  duty 
of  the  court  to  present  this  issue  as  raised  by  the  evidence  by  appropriate 
instructions  for  the  determination  of  the  jurv.  (Wallace  v.  Southern 
Oil  Co.,  91  Texas,  21.) 

Therefore,  if  the  court  gave  a  proper  instruction  on  the  law  of  in- 
formal cancellation,  as  raised  by  the  evidence^  and  the  evidence  is  suffi- 
cient to  warrant  the  verdict  thereunder,  then  it  would  seem  to  us  that 
appellant  has  no  just  grounds  of  complaint  as  raised  by  his  said  assign- 
ments of  error. 

The  law  provides  (article  4218v,  Bev.  Civ.  Stats.)  as  follows:  "If 
any  lessee  shall  fail  to  pay  the  annual  rental  due  in  advance  for  any 
year  within  sixty  days  after  such  rents  shall  become  due,  the  Commis- 
sioner of  the  Land  Office  may  declare  such  lease  canceled  by  a  writing 
under  his  hand  and  seal  of  office,  which  writing  shall  be  filed  with  the 
other  papers  relating  to  such  lease,  and  thereupon  such  lease  shall  imme- 
diately terminate,  and  the  land  so  leased  shall  become  subject  to  pur- 
chase or  lease  under  the  provisions  of  this  chapter." 

It  is  not  contended  by  appellee  in  this  case  that  there  was  any  formal 
cancellation  of  the  Harris  lease  at  the  time  of  the  filing  of  his  several 
applications  and  the  award  thereon ;  but  it  is  insisted  in  his  behalf  that 
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the  evidence  shows  an  informal  cancellation  thereof^  and  sustains  the 
action  of  the  Commissioner  in  making  said  award  to  him,  because  at 
said  time  the  annual  rental  thereon  was  past  due  over  sixty  days,  the 
rent  being  in  arrears  for  about  two  years.  And  it  is  further  contended 
by  appellee  that  the  failure  to  pay  the  annual  rental  on  said  lease  for 
sixty  days  after  it  accrued,  the  relinquishment  of  his  interest  in  the  lease 
to  P.  L.  Harris  by  B.  H.  Harris,  above  alluded  to,  together  with  the 
silence  and  apparent  acquiescence  of  the  said  lessees  and  the  letters  re- 
ferred to  by  the  Commissioner  to  the  County  Clerk  of  Coke  County  au- 
thorizing its  cancellation  upon  the  records  and  again  placing  same  on 
the  market,  and  his  action  thereon  in  making  the  award  to  appellee,  con- 
stituted a  sufficient  basis  for  a  valid  cancellation  of  said  lease,  and  justi- 
fied the  action  of  the  Commissioner  of  the  Land  Office  in  making  said 
award. 

In  discussing  the  law  with  reference  to  an  informal  cancellation  of  a 
lease  by  the  Commissioner  of  the  Land  Office,  Mr.  Justice  Williams, 
speaking  for  the  court  in  West  v.  Terrell,  96  Texas,  548,  after  discussing 
the  facts  that  the  record  disclosed  no  formal  cancellation  of  the  lease  in 
that  case  on  the  part  of  the  Commissioner,  said:  "But,  aside  from  this 
view,  we  are  of  the  opinion  that,  even  if  it  be  conceded  that,  in  order  to 
put  an  end  to  the  rights  of  a  lessee  under  his  lease  by  the  mere  action  of 
the  Commissioner,  this  formal  declaration  of  cancellation  is  essential. 
It  is  also  true  that  such  rights  may  be  terminated  by  an  informal  can- 
cellation, when  the  power  to  cancel  exists  and  all  parties  concerned  agree 
to  or  acquiesce  in  it.  It  is  certainly  not  the  law  that  a  lease  must  con- 
tinue in  existence  notwithstanding  facts  have  arisen  authorizing  its 
cancellation,  and  all  parties  consent  to  and  submit  to  an  informal  can- 
cellation and  a  letting  or  sale  of  the  property  as  subject  to  sale  or  lease. 
The  facts  show  that  such  was  the  character  of  this  transaction,  if  the 
formal  cancellation  was  not  made;  and  it  is  not  permissible  for  a  third 
party,  if  it  would  be  for  the  lessee  after  this  lapse  of  time,  to  reopen  the 
subject.*' 

In  the  present  case  it  appears  that,  while  there  was  no  formal  cancel- 
lation of  the  lease  at  the  time  appellant's  applications  were  made,  nor 
at  the  time  of  his  award,  still  it  clearly  appears  that  at  said  time  the 
rents  upon  said  lease  were  in  arrears  for  about  two  years,  and  one  of  the 
lessees  had  relinquished  his  rights  thereunder.  They  knew  that  the 
rents  were  unpaid,  and  they  likewise  knew  or  could  have  known  that  the 
Commissioner  had  taken  such  action  as  to  again  place  the  land  upon  the 
market,  and  he  did  make  an  award  thereof  to  appellee.  It  seems  to  us 
these  facts  were  sufficient  to  authorize  the  court  in  giving  the  charge 
upon  the  subject  of  an  informal  cancellation,  and  the  jury  having  found 
in  favor  of  appellee  thereon,  we  are  not  disposed  to  disturb  their  ver- 
dict. 

We  do  not  believe  that  the  court  erred  in  refusing  to  permit  appel- 
lant to  introduce  in  evidence  the  application  for  and  the  award  of  the 
land  to  F.  L.  Harris  by  the  Commissioner,  for  the  reason  that  if  the 
same  had  been  shown  it  would  constitute  only  an  outstanding  equitable 
title  in  said  Harris,  which,  in  the  absence  of  evidence  showing  anv  con- 
nection therewith  on  the  part  of  appellant,  would  constitute  no  defense 
to  this  action.    Where  an  outstanding  valid  legal  title  is  shown,  a  party 
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not  connected  therewith  can  plead  and  offer  the  same  in  bar  of  an  ac- 
tion of  trespass  to  try  title^  but  this  is  not  true  of  only  an  equitable  title. 
(Capt  V.  Stubbs,  68  Texas,  222.) 

This  case  is  easily  distinguishable  from  that  of  Patterson  v.  Kn^p, 
99  S.  W.,  125,  and  other  cases  cited  in  support  of  the  doctrine  therein  an- 
nounced, in  this,  that  in  the  present  case  the  lessees  are  not  complaining 
of  the  action  of  the  Commissioner  in  making  an  award  adverse  to  their 
lease;  but  in  Patterson  v.  Knapp,  supra,  and  other  cases  cited  by  ap- 
pellant, the  lessees,  or  the  parties  in  interest  thereunder,  were  asserting 
rights  under  the  lease.  Here  appellant  is  shown  to  have  no  connection 
with  nor  claim  to  the  lease  of  the  Harrises,  but  is  interposing  it  as  an 
obstacle  to  the  right  of  the  State  to  make  an  award  of  the  land  to  appel- 
lee, after  the  existence  of  facts  is  shown  authorizing  its  cancellation, 
which  can  not,  as  we  believe,  be  legally  done. 

We  overrule  appellant* s  contention  complaining  of  the  action  of  the 
court  in  refusing  to  allow  him  to  introduce  evidence  showing  the  can- 
cellation of  the  award  to  appellee  by  the  Commissioner,  because  we  be- 
lieve under  the  law  there  was  no  power  or  authority  in  the  Commis- 
sioner, after  making  the  award  to  appellee,  to  cancel  the  same.  This 
would  be  the  doing  of  a  judicial  act  on  the  part  of  the  Commissioner, 
authority  for  which  is  not  vested  in  him  under  the  law,  but  in  the  courts. 

Believing  there  is  no  merit  in  the  questions  presented  by  the  remain- 
ing assignments,  the  same  are  overruled;  and  finding  no  error  in  the 
record,  the  judgment  of  the  trial  court  is  in  all  tilings  affirmed. 

OPINION  ON   MOTION   FOR  REHEARING. 

Appellant  requests  that  in  the  event  his  motion  for  rehearing  herein 
should  be  overruled,  then  that  the  following  additional  facts  be  found  by 
this  court  to  have  been  proven  on  the  trial  below,  which  we  have  con- 
sented to  do,  the  same  being  as  follows,  to  wit : 

1.  We  find  that  the  evidence  shows  that  appellant  made  his  appli- 
cation and  obligation  to  purchase  the  land  in  controversy  on  September 
23,  1902,  and  that  the  same  was  awarded  to  him  by  the  Commissioner 
of  the  Land  Office  October  10,  1902. 

2.  That  the  payment  of  the  first  1-40  of  the  purchase  price  on  said 
application  was  duly  made,  together  with  interest  thereon  as  it  accrued 
regularly  each  year  thereafter  until  1905. 

3.  That  the  appellant  was  living  upon  the  land  in  controversy  prior 
to  the  date  of  his  application,  and  continued  to  occupy  the  same  with  his 
family  for  three  years  thereafter,  and  was  living  on  the  land  in  Septem- 
ber, 1901;  but  we  also  find  in  this  connection  that  at  the  time  of  the 
filing  of  said  application  and  obligation  by  appellant,  as  well  as  at  the 
time  of  the  award  thereon  to  him,  the  land  had  been  previously 
awarded  to  the  appellee  upon  his  applications  and  obligations  thereto- 
fore made,  as  stated  in  the  original  opinion. 

With  these  additional  findings,  appellants  motion  for  rehearing  is 

overruled. 

Affirmed. 

Writ  of  error  refused. 
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Qenebal  Accident  Insurance  Company  v.  Elizabeth  Hayes. 

Decided  November  11«  1008. 

l.-^Aooident  and  nineit  Insuranoe  Policy — ^Byidence — ^Phyiioian'f  Report. 

A  physician's  preliminary  report  as  to  the  cause  of  illness  is  not  competent 
evidence. to  prove  the  cause  of  illness  in  an  action  upon  an  insurance  policy. 

8. — Same — ^Proof  of  Illnesf — ^Waiver. 

The  refusal  of  an  accident  insurance  company  to  pay  a  monthly  indemnity 
demanded  by  the  insured,  on  one  ground  specified  in  the  policy,  is  not  a  waiver 
of  its  right  subsequently  to  refuse  payment  on  another  ground.  The  rule  is 
that  such  conduct  constitutes  a  waiver  only  as  to  the  sufficiency  of  the  proofs  in 
point  of  compliance  with  the  requirements  of  the  policy. 

3. — Same— Defense— Evidence  without  Pleading. 

By  the  terms  of  an  accident  insurance  policy,  the  company,  in  certain  con- 
tingencies, .  was  liable  for  only  one-seventh  of  the  monthly  indemnity  payable 
in  other  cases;  in  an  action  upon  said  policy  the  plaintiff  claimed  the  full 
monthly  indemnity,  and  the  defendant  alleged  that  it  was  liable  for  only  one- 
seventh  of  said  amount  under  a  certain  clause  in  the  policy,  specifying  it;  on 
the  trial  the  evidence  failed  to  sustain  the  defendant's  particular  defense,  but 
did  show  that  it  was  liable  for  only  one-seventh  of  the  amount  claimed  be- 
cause of  another  clause  in  the  policy.  Held,  because  evidence  without  pleading 
will  not  support  a  judgment,  the  court  properly  ignored  the  evidence  and  ren- 
dered judgment  against  the  defendant. 

4. — Same — Nature  of  Disease — Jndidal  Knowledge. 

The  courts  can  not  take  judicial  knowledge  of  the  fact  that  neither  heart 
disease  nor  paralysis  is  a  non-confining  illness. 

.  Appeal  from  the  County  Court  of  Galveston  County.    Tried  below  be- 
fore Hon.  George  E.  Mann. 

W.  F,  Kelly,  for  appellant. 

Wm.  B,  Lockhart,  for  appellee. 

JAMES,  Chief  Justice. — This  action  is  upon  an  accident  and  ill- 
ness policy,  brought  by  Elizabeth  Hayes,  sole  heir  and  beneficiary  of  the 
insured,  Bobert  Hayes,  by  reason  of  an  illness  disability  from  May  14 
to  N"ovember  30,  1906.  Plaintiff  was  awarded  a  judgment  for  $145.83, 
with  interest,  etc. 

There  is  no  merit  in  the  first  assignment  of  error,  which  is  that  the 
policy  provides  for  illness  indemnity  only  in  case  of  illness  beginning 
after  the  policy  had  been  in  force  for  sixty  days,  and  the  uncontradicted 
proof  was  that  the  illness,  claimed  in  the  preliminary  notice  and  final 
proof  furnished  by  the  insured,  was  contracted  and  begun  after  the 
policy  was  issued.  The  case  was  tried  by  the  judge  and  there  are- no  con- 
clusions. There  was  testimony  that  the  sickness  referred  to  began  more 
than  sixty  days  after  the  policy  was  issued,  and  we  must  assume  that  the 
court  so  found  the  fact.  The  same  must  be  said  of  the  third  assignment. 
There  was  testimony  which  admitted  of  finding  that,  during  the  period 
for  which  recovery  was  had.  May  14  to  November  30,  1906,  the  assured 
was  confined  to  the  house  and  regularly  attended  by  a  physician  by  rea- 
son  of  his  illness. 
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The  second  assignment  is  also  overruled.  The  disease  of  paralysis 
was  mentioned  in  the  final  proof  furnished  appellant. 

The  fourth  assignment  is  that  the  court  erred  in  giving  judgment 
for  $145.83^  which  is  indemnity  at  the  rate  of  $35  a  month  For  the  time 
between  said  dates,  for  the  reason  that  the  proofs  at  the  trial  showed 
that  deceased  during  said  period  was  sick  with  paralysis^  and  confined 
to  the  house,  and  therein  attended  by  a  physician  by  reason  of  such  ill- 
ness, and  the  policy  provided  for  the  payment  of  indemnity  for  a  case  of 
paralysis  at  the  rate  of  $7  per  month. 

We  find  that  the  testimony  showed  that  the  assured  was  confined  by 
disease  and  regularly  attended  by  a  physician  for  the  time  claimed,  but 
we  find  that  there  was  no  testimony  that  the  disease  which  confined  him 
was  heart  trouble,  unless  the  physician's  preliminary  reports  furnished 
the  company  are  considered  as  evidence.  They  were  not  competent  evi- 
dence for  that  purpose.  Abbotfs  Trial  Ev.,  p.  603  (2d  ed.).  The  final 
report  sent  in  and  signed  by  the  claimant  himself  stated  his  infirmitj  to 
be  "Heart  Disease  and  Paralysis.^'  Mrs.  Hayes,  the  plaintiff,  testified 
that  the  sickness  which  confined  her  husband  to  the  house  from  July  18 
to  November  30,  1906,  was  caused  by  paralysis,  and  not  heart  disease, 
and  if  he  had  ever  suffered  with  heart  disease  she  did  not  know  it.  This 
forms  all  the  evidence  on  the  subject. 

It  is  contended  by  appellee  that  defendant,  having  refused  to  pay 
(except  at  the  rate  of  $7  per  month)  on  the  ground  that  the  final  proof 
indicated  that  assured  had  not  been  confined  to  the  house  for  the  period 
stated,  waived  its  right  to  object  to  the  proofs  on  any  other  ground.  We 
understand  the  rule  is  that  such  conduct  constitutes  a  waiver  as  to  the 
suflSciency  of  the  proofs  as  being  in  compliance  with  the  requirements  of 
the  policy,  but  not  an  adoption  or  admission  of  the  truth  of  what  is  con- 
tained in  the  statements.  It  is  quite  clear  that  the  proof  established 
that  the  sickness  which  confined  the  insured  was  paralysis. 

The  question  that  arises  is,  whether  or  not  the  pleadings  were  such 
as  to  render  that  fact  available  to  the  defendant.  Clause  "e"  of  the 
policy  provides  for  $35  per  month  where  the  assured  is  confined  to  the 
house  and  regularly  visited  by  a  physician  therein  by  reason  of  illness 
that  is  contracted  and  begins  after  the  policy  has  been  maintained  for 
sixty  days;  or,  if  during  convalescence  immediately  following  said  con- 
finement, or  by  reason  of  any  nonconfining  illness  the  assured  shall  be 
wholly  and  continuously  disabled  from  performing  every  duty  pertain- 
ing to  any  business  or  occupation  and  require  the  regular  attendance  of 
such  physician,  the  company  will  pay  him  indemnity  at  one-fifth  the 
above  rate.  Clause  "h"  under  the  head  of  "General  Agreements" 
reads:  "In  event  of  injury  or  loss,  fatal  or  otherwise,  of  which  there 
shall  be  no  external  or  visible  mark  on  the  body ;  or  injury,  fatal  or  other- 
wise, or  disability  due  wholly  or  in  part,  directly  or  indirectly,  to  disease 
or  bodily  infirmity;  or  injury,  fatal  or  otherwise,  or  disability  resulting 
directly  or  indirectly  from  any  gas,  vapor,  narcotic,  anaesthetic  or  poison; 
or  from  rioting  or  strikes ;  or  from  exposure  to  obvious  risik  of  injury  or 
obvious  danger;  or  death  or  disability  due  to  or  resulting,  directly  or  in- 
directly, from  injuries  intentionally  inflicted  upon  the  assured  by  him- 
self or  by  any  other  person,  or  from  injuries  inflicted  upon  the  assured 
Vol.  LII.  Civil— 18. 
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by  himself^  or  received  by  him  while  insane  or  while  under  the  influence 
of  any  intoxicant  or  narcotic ;  or  while  suffering  from  disease  or  illness, 
or  while  attempting  to  evade  arrest;  or  while  violating  law;  or  while 
violating  the  rules  of  a  corporation,  or  the  rules  of  a  public  carrier  af- 
fecting the  safety  of  its  passengers;  or  disability  or  illness  resulting 
wholly  or  in  part,  directly  or  indirectly,  from  tuberculosis,  rheumatism, 
paralysis,  orchitis,  neuritis,  hernia,  lumbago,  lame  back,  strains,  sciatica, 
caccination,  any  venereal  disease,  dementia,  insanity,  or  from  surgical 
operation  for  any  chronic  ailment,  then  and  in  all  such  cases  referred  to 
in  this  paragraph,  the  limit  of  the  company's  liability  shall  be  one-fifth 
of  the  amount  which  would  otherwise  be  payable  under  this  policy,  any- 
thing herein  to  the  contrary  notwithstanding." 

It  is  contended  by  appellee  that  the  clauses  are  contradictory  and  re- 
pugnant, and  the  latter  should  not  be  given  any  effect,  for  the  reason  that 
that  construction  should  be  given  the  policy  which  is  the  more  favorable 
to  the  insured.  The  clauses  are  not  repugnant,  the  latter  one  being  in 
the  nature  of  an  exception  or  qualification  of  the  former  general  pro- 
vision, and  upon  this  theory  they  both  can,  and  should,  be  given  effect. 
The  proper  construction  of  them  we  find  aptly  set  forth  in  Meadows  v. 
Pacific  Mutual  Life  Ins.  Co.,  31  S.  W.,  582  (Mo.),  as  follows:  "If  such 
instrument  contain  in  it  first  a  general  clause,  and  afterwards  a  separate 
and  distinct  clause  which  has  the  effect  of  taking  out  of  the  general 
clause  something  that  would  otherwise  be  included  in  it,  a  party  relying 
on  the  general  clause,  in  pleading,  may  set  out  that  clause  only  without 
noticing  the  separate  and  distinct  clause  which  operates  as  an  exception; 
but  if  the  exception  be  incorporated  in  the  general  clause,  then  the  party 
relying  on  it  must,  in  pleading,  state  it  together  with  the  exception." 

It  follows  from  this  that  it  devolved  on  the  defendant  to  allege  and 
prove  the  illness  was  one  of  those  enumerated  in  the  latter  clause.  This 
was  not  done.  The  defenses  alleged  were:  1st.  A  false  warranty  that 
the  insured  was  in  sound  physical  condition  and  had  no  physical  in- 
firmity or  defect.  There  was  evidence  that  the  statement  was  true.  2d. 
That  the  disease  which  confined  the  assured  was  contracted  before  the 
policy  was  issued.  This  there  was  evidence  to  negative.  3d.  That  the 
proofs  of  illness  furnished  the  company  did  not  notify  it  of  illness  by 
which  the  assured  was  necessarily  and  continuously  confined  to  the 
house  and  therein  regularly  attended  by  a  physician ;  but  on  the  contrary 
the  illness  was,  according  to  the  proofs  furnished  defendant,  a  noncon- 
fining illness  and  one  which  the  policy  provides  should  be  compensated 
for  at  the  rate  of  seven  dollars  per  month.  It  appears  that  the  prelim- 
inary proof  named  "heart  disease^^  and  the  final  proof  stated  "heart 
disease  and  paralysis.^'  The  sufficiency  of  the  proofs,  as  being  such  as 
the  policy  contemplated,  was  waived  by  defendant  in  passing  on  the 
final  proof  not  finding  fault  with  the  same,  but  directing  a  settlement 
upon  the  basis  of  a  nonconfining  sickness,  claiming  that  the  proof  indi- 
cated that  this  was  the  case.  There  was  no  evidence  to  show  that  neither 
heart  disease  nor  paralysis  was  a  nonconfining  illness  in  support  of  this 
plea,  and  this  is  a  matter  not  the  subject  of  judicial  cognizance. 

In  none  of  the  pleas  is  any  mention  of  the  clause  "h"  or  of  "paraly- 
sis." The  question,  as  before  stated,  is  whether  or  not  defendant  was 
entitled  to  the  benefit  of  testimony  that  the  disease  was  paralysis,  not 
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having  pleaded  it.  On  this  subject  fhe  decisions  have  not  been  uniform. 
The  cases  of  Pelican  Ins.  Co.  v.  Troy  Ass'n,  77  Texas,  225;  Phoenix 
Ins.  Co.  V.  Boren,  83  Texas,  97,  would  sustain  the  right.  But  the  prin- 
ciple of  these  opinions  is  against  the  weight  of  authority  and  has  not 
heen  adhered  to.  See  Burlington  Ins.  Co.  v.  Bivers,  9  Texas  Civ.  App., 
177;  Hartford  Fire  Ins.  Co.  v.  Watt,  39  S.  W.,  200  (writ  of  error  de- 
nied) ;  Continental  Casualty  Company  v.  Jennings,  99  S.  W.,  425. 

For  the  rule  that  the  matter  not  having  been  pleaded,  the  proof,  how- 
ever introduced,  could  not  avail  as  a  defense,  see  Texas  Banking  Co.  v. 
Stone,  49  Texas,  15. 

The  petition  was  based  upon  the  general  clause  in  the  policy  as  for  a 
confining  disease,  and  the  proof  sustained  this.  The  judgment,  so  far 
as  the  plaintiff's  pleading  and  the  proof  were  concerned,  is  sustainable. 
The  only  just  objection  we  perceive  to  the  judgment  is  that  the  court 
ignored  the  fact  that  the  disease  was  paralysis,  but  under  the  authorities 
we  are  constrained  to  hold  that  it  was  correctly  ignored. 

.  Affirmed. 


Sandy  Williams  v.  Delia  Livingston  et  al. 

Decided  November  11,  1008. 

1.— Xentid  Capacity — ^Expert  Testimony — Conclusion  of  Law. 

The  issue  being  as  to  the  mental  capacity  of  the  grantor  to  execute  a  cer- 
tain deed,  a  physician,  duly  qualified  as  an  expert  upon  diseases  and  infirmities 
of  the  mind,  who  was  acquainted  with  the  grantor  and  had  attended  her  profes- 
sionally, was  asked  the  lollowing  question  by  the  grantor's  counsel:  Whether 
between  certain  dates  the  grantor  had,  in  the  judgment  of  the  witness,  mind 
enough  to  comprehend  and  understand  the  legal  effect  of  a  deed  or  legal  instru- 
ment. To  which  the  witness  answered,  "In  my  opinion  she  had  not."  He  was 
also  asked:  "Now,  in  seeing  her  in  the  condition  you  saw  her  in  January, 
in  your  judgment,  would  it  have  been  possible  for  her  to  have  mind  enough 
to  have  understood  and  comprehended  the  legal  effect  of  a  deed  made  in  Sep- 
tember." To  which  he  answered,  "No,  I  do  not  think  she  did."  Held,  the 
questions  and  answers  sought  and  obtained  from  the  witness  a  legal  conclu- 
sion upon  the  very  issue  to  be  determined  by  the  jury,  and  an  obj^ion  upon 
that  ground  should  have  been  sustained. 

S.— 4ame — Same. 

While  the  authorities  are  conflicting  on  the  subject,  it  has  been  held  in 
this  State  that  it  is  not  permissible  to  allow  a  witness  who  was  acquainted 
and  familiar  with  the  grantor,  to  give  in  evidence  his  opinion  that  she  did 
not  have  sufficient  mind  to  execute  a  deed,  or  would  know  its  effect  or  value. 
And  80,  it  is  not  permissible  for  an  expert  to  testify  that  a  certain  person 
whose  mental  capacity  is  in  question,  has  not  in  his  opinion  sufficient  mental 
capacity  to  transact  business,  because  the  opinion  involves  a  conclusion  of  law. 

Appeal  from  the  District  Court  of  Waller  County.    Tried  below  before 
Hon.  Wells  Thompson. 

J.  D.  Harvey,  A.  0.  Lipscomb  and  W.  J.  Poole,  for  appellant. 

No  brief  for  appellees  received  by  the  reporter. 

NEILL,  Associate  Justice. — On  November  22,  1905,  Delia  Living- 
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ston  sued  Sandy  Williams  to  cancel  a  deed  to  certain  lands  made  by  her 
to  him  on  September  14th  of  the  same  year.  The  ground  upon  which 
cancellation  was  asked  was  mental  incapacity  of  the  grantor.  Pending 
the  suit  the  original  plaintiff  died,  and^  her  death  being  suggested, 
Harry  Stubblefield  and  Myra  Downing,  the  heirs  of  deceased,  were  made 
parties  plaintiff. 

Defendant's  answer  consisted  of  a  general  dehiurrer,  a'  disclaimer  as 
to  a  part  of  the  premises,  a  general  denial  and  plea  of  not  guilty. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiffs. 

The  only  issue  in  the  case  was  Delia  Livingston's  mental  capacity  to 
make  the  deed.  Upon  this  issue  there  was  testimony  pro  and  con,  which 
required  it  to  be  submitted  to  the  jury.  Much  opinion  evidence  upon 
the  issue  was  introduced  by  either  side,  of  which  was  the  testimony  of 
Dr.  Osborne,  who,  having  qualified  as  an  expert  upon  diseases  and  infirmi- 
ties of  the  mind  and  having  testified  that  he  observed  Delia  Livingston 
on  several  occasions  between  March,  1905,  and  January,  1906,  having 
been  called  to  treat  her  professionally,  and  that  at  times  he  considered 
her  blank — ^no  mind  at  all ;  her  mind  was  weak — ^was  asked  by  appellee's 
counsel  whether,  during  the  period  between  said  dates  she,  in  his  judg- 
ment, had  mind  enough  to  comprehend  and  understand  the  legal  effect 
of  a  deed  or  legal  instrument,  which  he  answered :  "In  my  opinion  she 
had  not."  Again  he  was  asked:  "Now,  in  seeing  her  in  the  condition 
you  saw  her  in  January,  in  your  judgment,  doctor,  would  it  have  been 
possible  for  her  to  have  mind  enough  to  have  understood  and  compre- 
hended the  legal  effect  of  a  deed  made  in  September?"  which  he  an- 
swered :  "No,  I  do  not  think  she  did."  The  appellant  objected  to  each 
question  and  answer  upon  the  ground  that  it  invoked  and  obtained  a 
legal  conclusion  of  the  witness  upon  the  very  issue  to  be  determined  by 
the  jury,  under  instructions  from  the  court  as  to  the  law,  from  the  evi- 
dence introduced.  The  action  of  the  court,  allowing  the  questions  to  be 
asked  and  answered  over  appellant's  objection,  is  the  basis  of  the  first 
assignment  of  error. 

There  can  be  no  doubt  about  the  assignment  being  well  taken.  The 
first  question  embodies  the  fact  that  the  witness  himself  understood  the 
legal  effect  of  a  deed  or  legal  instrument.  For,  unless  he  knew  its  legal 
effect,  he  could  not  answer  the  question.  The  answer,  then,  embraces 
the  witness'  opinion  on  a  matter  of  law  as  well  as  of  fact ;  that  is  to  say, 
the  legal  effect  of  a  deed  or  legal  instrument,  and  the  condition  or  state 
of  Mrs.  Livingston's  mind  when  she  made  the  deed  sought  to  be  can- 
celed. The  legal  effect  of  a  deed  or  otlier  legal  instrument  is  a  question 
of  law  with  which  a  jury  has  nothing  to  do,  but  can  only  be  decided  by 
the  court.  The  mental  capacity  of  the  maker  of  a  deed  is  a  matter  of 
fact  for  the  jury  with  which  a  court  has  nothing  to  do.  Whenever  it 
may  become  necessary  for  a  jury  to  be  informed  as  to  the  legal  effect  of 
a  written  instrument  in  order  to  enable  it  to  determine  whether  the  party 
who  executed  it  had  sufficient  mental  capacity,  such  information  should 
come  from  the  court  and  not  from  the  witness  stand.  No  witness  should 
be  permitted  to  give  an  opinion  which,  if  the  jury  believes  correct, 
would  determine  the  matters  of  law  as  well  as  the  fact  involved.  The 
opinion  of  the  witness  being,  in  part,  upon  a  question  of  law  addressed 
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to  the  court,  and  in  part  upon  a  matter  of  fact  addressed  to  the  jury, 
was  on  a  mixed  question  of  law  and  fact,  and  should  not  have  been  ad- 
mitted as  evidence.  (Houston  &  T.  C.  Ey.  Co.  v.  Eoberts,  101  Texas, 
418;  Gulf,  C.  &  S.  F.  Ey.  v.  Kimble,  49  Texas  Civ.  App.,  622.) 

What  we  have  just  said  applies  in  all  its  force  to  the  other  question 
and  answer  embraced  in  the  assignment. 

Construing  the  ans5ver  in  connection  with  the  question,  the  witness 
was  permitted  to  give  it  as  his  opinion  that  it  was  not  possible  for  Mrs. 
Livingston  to  have  mind  enough  to  have  understood  the  legal  eflFect  of 
her  deed.  If  this  was  taken  by  the  jury  as  evidence,  as  it  must  have 
done  from  its  being  admitted,  the  case  was  decided,  both  as  to  the  law 
and  facts,  by  the  opinion  of  the  doctor,  and  nothing  remained  for  the 
juiy  to  do  except  register  his  opinion  in  the  form  of  a  verdict,  and  re- 
turn it  to  the  court  so  that  it  might  be  entered  as  a  judgment  on  its 
minutes  in  favor  of  the  plaintiffs. 

In  Brown  v.  Mitchell,  88  Texas,  367,  after  an  exhaustive  review  of 
the  authorities,  it  was  held  by  the  Supreme  Court,  "That  no  witness  will 
be  permitted  to  testify  to  a  legal  conclusion  from  facts  given  either  by 
himself  or  testified  to  by  another.  It  is  the  province  of  the  jury,  from 
the  testimony,  to  find  the  facts ;  but  it  is  the  duty  of  the  court  alone  to 
inform  the  jury  as  to  the  rule  of  law  by  which  they  are  to  be  governed 
in  determining  upon  the  sufficiency  of  the  facts  given  to  them  by  the 
witnesses.  The  conclusions  or  opinions  to  which  witnesses  may  testify 
in  this  character  of  case^*  (one  involving  mental  capacity)  "are  simply 
to  be  treated  as  facts  presented  to  the  jury  by  means  of  the  conclusions 
drawn  by  the  witnesses  from  their  observations,  for  the  reason  alone  that 
the  facts  are  of  such  character  that  they  are  incapable  of  being  presented, 
by  stating  conclusions  drawn  from  their  observation.*'  See;  also.  Metro- 
politan Ins.  Co.  V.  Wagner,  60  Texas  Civ.  App.,  233;  Mills  v.  Cook,  57 
S.  W.,  81 ;  Halff  v.  Curtis,  68  Texas,  642 ;  2  Wigmore  on  Ev.,  sec.  1958. 

The  testimony  complained  of  by  the  fourth,  fifth  and  sixth  assign- 
ments of  error,  each  presents  the  question  whether  it  is  permissible  to 
allow  a  witness,  who  was  acquainted  with  and  familiar  with  the  grantor, 
after  testifying  from  his  observation  of  her  conduct  and  mental  condi- 
tion that  she  was  very  weak-minded,  to  give  in  evidence  his  opinion  that 
she  did  not  have  sufficient  mind  to  execute  a  deed,  or  would  not  know  its 
effect  or  its  value.  While  there  is  perhaps  a  conflict  of  opinion  upon  this 
question,  as  is  indicated  by  the  authorities  collated  in  the  notes  under 
the  section  above  cited  from  Wigmore  on  Evidence,  we  think  in  this 
State  that  it  is  controlled  by  the  opinion  of  the  Supreme  Court  in 
Brown  v.  Mitchell,  supra,  and  that  under  it  such  evidence  is  inadmis- 
sible.   We  therefore  sustain  the  three  assignments  referred  to. 

The  seventh  assignment  of  error  involves  the  question  whether  it  is 
permissible  for  a  witness,  who  has  shown  himself  qualified  to  testify  as 
to  one's  mental  condition  or  state,  to  give  it  as  his  opinion  that  such  a 
one  did  not  have  sufficient  mental  capacity  to  "transact  business.''  It 
is  held  that  "What  is  sufficient  capacity  to  transact  business"  is  a  mat- 
ter of  law,  depending  somewhat  upon  the  nature  of  the  business.  As  is 
said  in  Fairchild  v.  Bascomb,  35  Vt.,  416,  "A  witness  may  not  correctly 
apprehend  the  rule  of  law,  and  if  he  uses  such  an  expression  may  be 
misled  himself  or  may  mislead  the  jury."    See  also  Betts  v.  Betts,  113 
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Iowa,  111,  84  N.  W.,  975;  McGibbons  v.  McGibbons,  119  Iowa,  140,  93 
N.  W.,  55;  Torrey  v.  Burney,  21  So.,  348;  Dominie  v.  Randolph,  27 
So.,  480 ;  Shapter  v.  Pillar,  28  Col.,  209,  63  Pac,  302 ;  Turner's  Appeal, 
72  Conn.,  305,  44  Atl.,  310.  As  is  said  in  Shapter  v.  Pillar,  supra  (a 
case  wherein  the  issue  was  similar  to  the  one  here) :  "The  great  weight 
of  modern  authority,  in  such  eases,  in  the  absence  of  any  statutory  pro- 
vision, is  that  such  capacity  is  not  properly  the  subject  of  opinion  evi- 
dence, but  must  be  determined  by  the  probative  facts  bearing  thereon." 
Prom  the  weight  of  authority  upon  the  question  raised  by  this  assign- 
ment, we  think  such  testimony  inadmissible. 

The  special  instruction  asked  by  appellant  was,  in  substance,  embraced 
in  the  main  charge,  and  its  refusal  was  not  error.  The  test  of  a  grantor's 
capacity  to  make  a  deed,  though  stated  in  different  language,  was  cor- 
rectly given  in  the  court's  charge  and  the  refused  instruction. 

On  account  of  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Mutual  Reserve  Life  Insurance  Company  v.  William  Seidbl. 

Decided  November  11,  1008. 

1. — ^IniTiranoe  Company — ^Anthority  of  Agent — ^Pretnmption. 

In  the  absence  of  any  provisions  in  the  application  for  insurance  or  in 
the  policy  itself  limiting  the  power  of  the  soliciting  agent  in  making  verbal 
contracts  or  agreements  with  persons  seeking  insurance,  such  agents  will  be 
presumed  to  be  authorized  to  make  any  contract  that  the  company  could  make. 

3. — ^Principal  and  Agent — Contract — Frand  of  Agent. 

The  fraud  of  an  authorized  agent  will  invalidate  a  contract  entered  into  by 
him  on  behalf  of  his  principal  though  in  perpetrating  the  fraud  he  acted  with- 
out the  knowledge  or  consent  of  his  principal.  This  rule  applies  to  an  ostensible 
as  well  as  to  an  actual  agent. 

8. — Contract — ^Resoission — ^Promise  of  Fntnre  Act — ^Frand,  when. 

It  is  the  general  rule  that  a  promise  to  perform  some  act  in  the  fnture 
will  not  amount  to  such  fraud  as  can  be  made  the  basis  for  the  rescission 
of  a  contract  induced  thereby.  But  the  rule  is  otherwise  in  this  State  when 
the  promisor,  at  the  time  the  promise  was  made  and  the  contract  entered  into, 
had  no  intention  to  keep  or  perform  the  same  and  the  promise  was  only  made 
to  entrap  the  other  party. 

4. — Corporation — ^Deceit  of  Agent — ^No  Liability. 

An  action  can  not  be  maintained  against  a  corporate  body  for  the  deceit 
or  false  representations  of  its  agents  or  officers  unless  it  be  shown  that  the 
same  were  authorized  by  the  corporate  body. 

5. — Contraot — ^Besoisslon — Conversion — ^Evidenee. 

In  a  suit  against  an  insurance  company  to  recover  the  amount  of  a  promis- 
sory note  delivered  by  the  plaintiff  to  defendant's  agent  and  by  him  negotiated 
and  the  proceeds  paid  over  to  the  company  for  the  amount  of  the  first  premiom, 
evidence  considered,  and  held  to  require'  a  judgment  for  the  plaintiff  on  the 
grounds,  first,  that  the  note  was  obtained  by  such  fraud  as  would  require  a  re- 
scission of  the  contract,  if  any  contract  was  made;  secondly,  the  defendant's 
contention  being  that  the  agent  had  no  authority  to  make  the  agreement  by 
which  the  note  was  obtained,  his  acts  were  binding  on  no  one,  and  the  defeqd- 
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ant  could  not  keep  the  money  and  profit  by  his  acts;  and,  thirdly,  no  contract 
was  in  fact  consununated,  and  the  defendant  was  retaining  money  belonging  to 
plaintiff. 

Appeal  from  the  County  Court  of  Goliad  County.  Tried  below  before 
Hon.  6u8  J.  Patton. 

West,  Chapman  &  West  and  Fowler  &  Fowler,  for  appellant. 

ff.  E.  Pope,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellee  to  re- 
cover of  appellant  $282.63  evidenced  by  a  promissory  note  for  $282.63, 
given  by  appellee  to  one  Underwood,  an  agent  for  appellant,  in  payment 
of  the  first  premium  on  a  policy  for  $10,000,  which  policy  was  rejected 
by  appellee  when  it  was  tendered  to  him  by  appellant.  The  cause  was 
submitted  to  the  court  and  judgment  rendered  in  favor  of  appellee  for 
the  amount  of  his  claim. 

It  was  alleged  by  appellee  that  he  made  an  application  to  appellant 
on  one  of  its  printed  forms,  at  the  instance  and  solicitation  of  its  agent, 
for  a  policy  of  insurance  for  $10,000,  and  at  the  same  time  executed  his 
note  payable  to  the  agent  in  the  sum  of  $282.63  to  pay  the  first  pre- 
mium. It  was  further  alleged  that  appellee  had  an  agreement  with  the 
agent  that  he  would  not  accept  the  policy  after  its  issuance  unless  he  so 
desired,  and  that  he  might  reject  said  policy,  and  that  the  note  was  to 
be  held  by  Underwood,  and  in  case  appellee  concluded  not  to  accept  the 
policy  then  the  note  was  to  be  delivered  to  appellee  and  he  was  not  to  be 
bound  by  the  same.  It  was  alleged  that  a  fraud  was  perpetrated  by  ap- 
pellant's agent  in  obtaining  the  execution  of  the  note,  and  that  on  the 
day  of  its  execution,  before  the  policy  was  issued,  he  had  sold  the  note 
to  the  First  National  Bank  of  Goliad,  which  was  an  innocent  purchaser 
of  the  same,  and  that  the  money  realized  therefrom  was  sent  to  and  ac- 
cepted by  appellant. 

The  testimony  of  appellee  substantiated  the  allegations  of  the  peti- 
tion. He  did  not  accept  the  policy  when  it  was  sent  to  him  through 
the  mail,  but  promptly  rejected  it  and  demanded  return  of  the  note. 
He  afterwards  learned  of  the  negotiation  of  the  note  by  the  agent  of  ap- 
pellant. 

There  is  no  provision  in  the  application  or  policy  copied  into  the  rec- 
ord that  restricts  the  power  of  Underwood,  the  agent  of  appellant,  in 
the  making  of  verbal  .agreements  with  those  seeking  insurance.  The 
parts  copied  into  the  record  have  reference  to  other  matters,  and  do  not 
touch  upon  the  powers  of  the  agent.  Such  being  the  case  Underwood 
was  held  out  to  appellee  and  the  general  public  as  fully  authorized  to 
make  any  contract  that  appellant  could  make.  The  insurance  company 
could  no  doubt  have  entered  into  the  agreement  charged  to  the  agent, 
and  therefore  the  question  must  be  considered  as  though  it  entered  into 
the  agreement  with  appellee. 

There  are  allegations  of  fraud  upon  the  part  of  the  agent,  and,  though 
they  are  not  as  full  and  explicit  as  might  be  desired,  in  the  absence  of 
special  exceptions  b^ing  urged  to  the  allegations  they  will  be  coneiderecl 
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sufficient  to  form  the  basis  for  {he  introduction  of  evidence.  In  this 
connection  it  may  be  stated  that  the  fraud  of  the  authorized  agent  will 
invalidate  a  contract  entered  into  by  him  on  behalf  of  his  principal, 
though  in  perpetrating  the  fraud  he  acted  without  the  knowledge  or  con- 
sent of  the  principal.  (Henderson  v.  San  Antonio  &  M.  G.  Bv.,  17 
Texas,  660;  Wright  v.  Calhoun,  19  Texas,  412;  Aultman  v.  York,  71 
Texas,  261;  McFarland  v.  McGill,  16  Texas  Civ.  App.,  298.)  This 
principle  applies  to  the  ostensible  as  well  as  the  actual  agent,  for,  having 
put  an  agent  in  a  position  where  he  may  perpetrate  a  fraud  upon  inno- 
cent parties,  the  principal  will  not  be  allowed  to  profit  by  such  fraud  by 
the  claim  that  he  had  not  authorized  the  perpetration  of  the  fraud.  Ap- 
pellant in  this  case  having  clothed  Underwood  with  authority  to  solicit 
and  obtain  insurance  on  the  lives  of  persons,  is  responsible  for  the  fraudu- 
lent as  well  as  fair  means  resorted  to  by  him  in  the  line  of  his  agency. 
(Mechem,  Agency,  sec.  7;i3  and  note.) 

It  is  the  general  rule  that  a  promise  to  perform  some  act  in  the  future 
will  not  amount  to  fraud  in  the  eyes  of  the  law,  and  although  it  may 
have  been  the  propelling  inducement  to  the  execution  of  the  contract, 
and  though  it  may  have  been  totally  disregarded,  it  could  not  be  made 
the  basis  for  a  rescission.  There  is,  however,  an  exception  to  the  rule 
recognized  in  Texas,  in  this,  that  if,  at  the  time  the  promise  is  made,  it 
was  the  design  and  intention  of  the  party  making  it  to  disregard  it  and 
no  intention  to  perform  it,  and  it  was  only  made  to  deceive  and  entrap 
the  other  party,  then  such  promise,  in  case  the  refusal  to  perform  took 
place,  would  amount  to  such  actual  fraud  as  would  justify  and  authorize 
the  rescission  of  a  contract  induced  by  such  promise.  (Chicago  T.  &  M. 
By.  V.  Titterington,  84  Texas,  218 ;  CoUinson  v.  Jefferies,  21  Texas  Civ. 
App.,  653;  O'Brien  v.  Camp,  46  Texas  Civ.  App.,  12.) 

JSTow  if  this  be  an  action  of  deceit,  and  not  to  rescind  the  contract, 
the  action  could  iiot  be  maintained  against  appellant  unless  it  was  im- 
pliedly authorized  by  it,  for  an  incorporated  body  can  not,  it  is  stated, 
be  held  for  false  representations  even  of  its  directors,  unless  it  authorized 
such  representations.  (Houston  &  T.  C.  Ey.  v.  McKinney,  55  Texas, 
176.  In  this  case,  while  there  is  no  direct  prayer  for  rescission,  the  ef- 
fect of  granting  the  relief  sought  by  appellee  is  to  destroy  the  contract 
of  insurance  and  render  it  null  and  void.  It  is  to  all  intents  and  pur- 
poses a  suit  to  rescind  the  insurance  contract  and  return  the  premium 
paid  by  appellee. 

The  facts  in  this  case  indicate  clearly  that  the  promise  to  hold  the 
note  was  made  by  Underwood  with  no  intention  to  hold  it,  but  that  it 
was  made  with  the  deliberate  intention  to  mislead  appellee  and  entice 
him  into  giving  a  note  which  Underwood  intended  at  the  time  to  nego- 
tiate and  place  in  the  hands  of  an  innocent  purchaser.  This  is  borne 
out  by  the  fact  that  he  sold  the  note  at  once  and  disappeared,  and  noth- 
ing could  be  definitely  ascertained  as  to  what  became  of  him. 

This  case  may.  be  viewed  from  another  standpoint,  namely:  If  the 
agent.  Underwood,  acted,  as  claimed  by  appellant,  in  excess  of  his  au- 
thority in  entering  into  the  agreement  that  he  did  with  appellee,  then 
his  acts  in  excess  of  his  authority  without  the  knowledge  or  consent  of 
his  principal  rendered  the  contract  nugatory,  and  neither  parly  could 
obtain  any  advantage,  and  appellant  should  be  compelled  to  return  the 
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money  to  appellee  which  it  has  unauthorizedly  obtained  from  him.  It 
should  not  repudiate  the  acts  of  its  agent  and  still  profit  by  those  acts. 
(Mutual  Life  Ins.  Co.  v.  Hargus  (Texas  Civ.  App.),  99  S.  W.,  680.) 

Again,  if  the  evidence  of  appellee  is  true,  and  there  was  no  effort  to 
controvert  it,  no  contract  was  ever  entered  into  between  him  and  appel- 
lant. He  merely  placed  his  promissory  note  in  the  hands  of  the  agent 
to  be  held  until  the  policy  was  returned,  and  then  the  contract  was  to 
be  consummated  if  appellee  so  desired.  He  held  the  power  in  his  own 
hands  to  execute  the  contract,  and  without  such  necessary  action  on  his 
part  no  contract  ever  existed,  and  appellant  is  unlawfully  retaining 
money  belonging  to  appellee. 

The  judgment  is  affirmed. 

Affinned. 


T.  C.  SwoPE  V.  Liberty  County  Bank  et  al. 

Decided  November  11,  1908. 

1.— Written  Contract — ^Evidence  to  Vary  or  Contradict. 

Parol  evidence  ia  inadmissible  to  vary  or  contradict  the  terms  of  a  valid 
written  instrument.  If,  however,  all  the  terms  of  a  contract,  such  as  would 
make  it  complete,  are  not  expressed  in  the  writing,  parol  evidence  is  admissible 
between  the  parties  for  the  purpose  of  showing  the  entire  agreement.  But  where 
a  part  of  a  transaction  has  been  embodied  in  a  single  writing  with  the  inten- 
tion that  it  shall  express  the  agreement  as  to  such  part,  the  rule  against  dis- 
puting the  terms  of  the  document  is  applicable  to  so  much  of  the  transaction 
as  is  so  embodied.  If  the  particular  element  in  the  transaction,  upon  which 
parol  evidence  is  offered,  is  mentioned,  covered  or  dealt  with  in  the  writing, 
then  presumably  the  writing  was  meant  to  represent  all  the  transaction  on 
that  element;  if  it  is  not,  then  probably  the  writing  was  not  intended  to  em- 
body that  element  of  the  negotiations. 

9. — Same — Case  Stated. 

An  applicant  for  life  insurance  signed  an  application  for  the  same,  exe- 
cuted a  note  for  the  premium,  and  received  from  the  agent  of  the  company  a 
receipt  for  the  premium,  setting  forth  fully  the  terms  of  the  contract.  The 
three  instruments  together  constituted  a  contract  complete,  plain,  and  unam- 
biguous. In  a  suit  upon  the  note,  held,  that  the  applicant  or  maker  of  the 
n(rte  should  not  have  been  permitted  to  introduce  testimony  to  show  tiiat  a 
contemporaneous  parol  agreement  was  made  between  himself  and  the  agent 
of  the  company  whereby,  in  certain  contingencies,  the  note  was  not  to  be  paid. 

8.— Same— life  Intnrance— Forfeiture  of  Premium. 

An  applicant  for  life  insurance  who  pays  the  first  premium  at  the  time 
of  signing  the  application  and  afterwards  prevents  the  issuance  of  the  policy 
by  his  own  failure  to  comply  with  the  conditions  of  the  application,  can  not 
recover  the  premium  paid. 

Appeal  from  the  County  Court  of  Liberty  County.    Tried  below  before 
Hon.  I.  B.  Simmons. 

Stevens  &  Pickeit,  for  appellant. 

J,  F.  Dabney,  for  appellee  bank. 

NEILL,  Associate  Justice.— ^The  Liberty  County  Bank  sued  Bob- 
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ert  E.  Bowen  as  the  maker,  and  T.  C.  Swope  as  the  endorser,  on  a  nego- 
tiable promissory  note  made  by  the  former  to  the  latter  on  December 
17, 1906,  for  $329.40,  payable  April  1, 1907,  with  interest  from  maturity 
at  the  rate  of  eight  percent  per  annum,  and  for  ten  percent  additional 
if  not  paid  at  maturity  and  collected  by  an  attorney  or  by  legal  pro- 
ceedings. Plaintiff's  petition  is  in  the  ordinary  form,  alleging  that  the 
note,  before  maturity,  was  transferred  by  the  payee  to  the  bank  for  a 
valuable  consideration. 

Bowen  answered  by  a  general  denial,  and,  after  admitting  the  execu- 
tion of  the  note  to  Swope,  the  answer  contains  a  cross-bill  against  him, 
in  which  it  is  alleged:  That  the  note  was  deliverable  to  take  effect  as  * 
an  obligation  only  in  accordance  with  a  verbal  agreement  and  contract 
made  between  him  and  Swope,  to  whom  the  note  was  executed.  That 
the  circumstances  under  which  it  was  made  and  the  agreement  were, 
substantially:  That  the  note  was  intended  to  be  used  as  the  first  pre- 
mium due  on  an  insurance  policy,  if  he  (Bowen)  decided  to  take  out  a 
policy  in  the  State  Mutual  Life  Insurance  Company,  which  Swope  was 
then  representing  as  its  agent;  that  at  the  time  it  was  signed  it  was 
agreed  between  him  and  Swope  that  he  should  examine  and  investigate 
a  proposition  of  insurance  offered  him  by  Swope  in  said  company  if, 
upon  investigation,  he  (Bowen)  decided  to  accept  the  insurance,  he 
would  make  application  therefor  by  taking  and  submitting  to  the  insur- 
ance company  an  examination  of  his  physical  condition;  and,  in  the 
event  he  should  do  so,  and  be  accepted  by  said  company,  the  note  would 
become  of  full  force  and  effect.  That  it  was  further  agreed  that  Swope 
should  hold  the  note  on  the  condition  stated  and  not  negotiate  the  same 
until  he  (Swope)  should  be  advised  and  notified  by  him  (Bowen)  that 
the  proposition  of  insurance  offered  had  been  accepted  and  an  examina- 
tion taken ;  and  that  Swope  expressly  agreed  and  stipulated  with  him  to 
hold  the  note  on  the  conditions  and  for  the  purposes  stated. 

That  within  a  reasonable  time  he  made  the  investigation  of  Swope's 
proposition  in  regard  to  taking  out  the  insurance,  and  ascertained  it  was 
impossible  of  performance  by  the  insurance  company,  and  that  it  would 
not  issue  a  policy  granting  and  carrying  out  Swope's  flattering  offers. 
Whereupon  he  immediately  notified  Swope  that  he  would  not  accept 
such  proposition  nor  take  the  examination,  and  requested  him  to  return 
the  note ;  and  he  then  learned  that  Swope,  within  a  few  hours  after  he 
received  it,  transferred  the  note  to  the  bank;  that  his  action  in  trans- 
ferring and  selling  the  note  was  wrongful  and  in  violation  of  said  con- 
tract, was  effected  by  Swope  for  the  purpose  of  defrauding  him,  and  that 
he  is  informed  and  believes  that  plaintiff  purchased  the  note  in  the 
usual  course  of  trade  for  a  valuable  consideration,  witl^out  notice  of  his 
equities,  and  is  an  innocent  holder  thereof. 

That  by  reason  of  the  premises  the  note  was  only  conditionally  deliv- 
ered to  take  effect,  and  that  he  (Bowen)  had  the  right  under  said  agree- 
ment to  reject  the  note  and  thereby  prevent  it  from  becoming  an  obli- 
gation ;  and  that,  in  his  exercise  of  such  right,  the  note  became  void  and  * 
of  no  effect  as  between  him  and  Swope. 

The  answer  concluded  with  a  prayer  that,  in  the  event  plaintiff  should 
recover  against  him,  he  have  judgment  over  against  Swope  for  the 
amount  recovered,  and  for  costs,  etc, 
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The  defendant,  Swope,  answered  Bowen's  cross-bill  by  general  and 
special  exceptions,  a  general  denial,  and  pleaded  specially:  That  the 
note  sued  on  was  executed  on  the  day  it  bears  date  for  the  sum  of  money 
therein  stated,  and  was  thereafter,  before  maturity,  for  value,  assigned 
by  him  to  plaintiff.  That  when  executed  he  was  agent  of  the  State 
Mutual  Life  Insurance  Company,  and  that  through  him,  as  such  agent, 
Bowen  made  application  fo  the  company  for  a  life  insurance  policy  in 
the  sum  of  $10,000,  which  application  was  in  writing  and  signed  by 
him ;  that  at  the  time,  and  as  a  part  of  the  same  transaction,  Bowen  exe- 
cuted the  note  in  pa3rment  of  the  first  premium  due  on  the  policy,  and, 
in  addition  thereto  and  as  a  part  of  the  same  contract,  a  further  written 
agreement  in  writing  was  made  between  him,  as  agent  for  the  insurance 
company,  and  Bowen,  which  is  substantially  as  follows : 


"Statement  to  be  Signed  by  Applicant  upon  Payment  op  Premium 

OR  Any  Part  Thereop. 

"Dated  at  Devers,  Texas,  Dec.  15,  '06. 
"I  hereby  declare  that  I  have  paid  to  T.  C.  Swope  $329.40,  and  that 
I  hold  his  receipt  for  sanie,  corresponding  in  number  hereto,  on  the 
form  used  by  the  Mutual  Life  Insurance  Company,  on  application  for 
insurance,  and  that  I  agree  to  the  terms  of  said  receipt. 
"No.  44931.  (Signature  of  Applicant)  "Bobert  E.  Bowen.'' 

And  that  the  said  receipt  mentioned  was  at  the  same  time  signed  by 
this  defendant  as  agent  of  said  company  and  delivered  to  the  said  de- 
fendant, Bowen,  the  same  being  in  writing  and  constituting  a  part  of 
said  agreement  and  contract,  and  is  in  substance  as  follows,  to  wit: 

"Received  from  Bobert  E.  Bowen,  at  Devers,  State  of  Texas,  this  15th 
day  of  December,  1906,  the  sum  of  three  hundred  and  twenty-nine  and 
40-100  dollars,  the  sum  declared  by  applicant  in  his  application  to  have 
been  paid,  on  the  following  conditions  and  agreements : 

"First:  That  if  a  policy  be  issued  on  the  application  for  insurance 
made  by  the  above  this  day,  to»  the  State  Mutual  Life  Insurance  Com- 
pany, corresponding  in  date  and  number  with  this  receipt,  said  company 
shall  accept  this  receipt  towards  payment  of  the  first  premium  on  the 
said  policy.  * 

"Second.  That  this  receipt  will  not  be  valid  if  issued  for  any  sum  in 
excess  of  the  sum  declared  by  applicant  in  such  application  to  have  been 
paid ;  it  will  not  be  valid  if  erasures  or  additions  have  been  made  in  the 
printed  form;  and  it  will  not  be  valid  unless  the  person  to  whom  it  is 
issued  is  promptly  examined  by  an  examiner  of  the  State  Mutual  Life 
Insurance  Company. 

"Third.  That  if  a  policy  be  not  issued  on  said  application  within 
sixty  days  from  this  date  (and  only  in  that  event)  said  sum  will  be 
returned  on  surrender  of  this  receipt  to  the  company. 

*Tourth.  That  the  liability  of  the  company  under  this  receipt  shall 
not  exceed  the  sum  declared  by  the  applicant  in  his  application  to  have 
been  paid,  and  that  this  receipt  is  non-negotiable,  and  can  not  be  as- 
signed or  transferred. 
'^0.  44931.  (Agent  must  sign  here)  "Tom  C.  Swoi'E,  Agent.^ 


5> 


284  Texas  Civil  Appeals  Repobts,  Vol.  62.      [November, 

That  according  to  the  terms  of  said  contract  Bowen  was  to  promptly 
submit  himself  to  an  examination  by  a  physician  acting  as  examiner 
for  the  company,  and  if  the  examination  proved  satisfactory  to  the  com- 
pany the  policy  applied  for  would  be  issued  to  him  in  accordance  with 
the  terms  of  said  contract,  but  that  Bowen,  after  entering  into  said  con- 
tract, delayed  and  postponed,  and  finally  refused  to  have  himself  exam- 
ined, although  Swope  repeatedly  requested  him  to  be,  in  order  that  the 
company  could  determine  whether  it  would  accept  his  application,  ren- 
dering it  impossible  for  defendant  Swope,  as  agent  of  the  company,  to 
comply  with  and  carry  out  the  terms  of-  the  written  contract,  which  he 
would  have  performed  had  Bowen  complied  with  his  agreement  in  re- 
gard to  having  himself  examined,  as  was  incumbent  on  him  before  the 
policy  could  be  issued. 

This  answer  concluded  with  a  prayer  that,  in  the  event  plaintiff  re- 
covered against  defendant  Swope  by  reason  of  his  endorsement  of  the 
note,  he  have  judgment  over  against  his  codefendant  for  such  sum  as 
should  be  adjudged  against  him  (Swope)  in  plaintiff's  favor,  for  costs, 
etc. 

Bowen  replied  to  this  answer  of  Swope  by  a  general  demurrer  and 
general  denial. 

The  case  was  ttied  before  a  jury  and  resulted  in  a  judgment  in  favor 
of  plaintiff  against  both  defendants,  and  in  favor  of  defendant  Bowen 
on  his  cross-action  over  against  Swope  for  the  amount  adjudged  in  favop 
of  the  bank  against  the  former  as  maker  of  the  note  sued  on.  From  this 
judgment,  in  favor  of  Bowen  against  him,  Swope  has  appealed. 

The  undisputed  evidence  shows  that  the  note  sued  on,  the  application 
for  insurance  and  the  receipt  described  in  the  answer  of  Swope,  were  all 
executed  at  the  same  time  and  place,  were  parts  of  the  same  transaction 
between  Swope,  as  agent  of  the  insurance  company,  on  the  one  hand,  and 
Bowen  on  the  other,  in  regard  to  the  contemplated  insurance  policy  re- 
ferred to  in  the  last  two  written  instruments ;  and  that  the  three  docu- 
ments, taken  as  a  whole,  expressed  the  written  agreement  between  the 
parties  in  regard  to  the  contemplated  insurance  for  which  the  note  was 
given  in  payment  of  the  first  premium. 

The  contention  of  appellant  under  his  first  and  second  assignments  of 
error  is  that  these  writings,  when  taken  together,  constitute  a  complete 
and  entire  contract,  plain  and  unambiguous,  the  terms  of  which  can  not 
be  varied  or  contradicted  by  a  contemporaneous  parol  agreement  be- 
tween the  parties;  and  that,  therefore,  the  court  erred  in  admitting  the 
testimony  offered  by  the  appellee  to  prove  the  allegations  in  his  cross-bill 
as  to  the  verbal  agreement  made  between  the  parties  at  the  time  the  note 
was  executed.  Such  testimony  having  been  admitted  over  the  objection 
of  appellant  embodied  in  the  assignments,  we  can  see  no  escape  of  the 
appellee,  Bowen,  from  this  contention. 

Unquestionably,  the  three  instruments  referred  to  are  parts  of  the 
same  transaction,  and,  as  between  the  appellant  and  Bowen,  are  to  be 
viewed  as  an  entirety  just  as  though  they  were  all  written  together  on 
the  same  piece  of  paper,  for  the  purpose  of  expressing  the  terms  of  the 
agreement  between  them.  It  is  a  general  rule  that  parol  contempo- 
raneous evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a 
valid  written  instrument.    If,  however,  all  the  terms  of  a  contract,  such 
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as  would  make  it  complete,  are  not  expressed  in  the  writing,  parol  evi- 
dence is  admissible  between  the  parties  for  the  purpose  of  showing  the 
entire  agreement  between  them.  But  where  a  part  of  a  transaction  has 
been  embodied  in  a  single  writing  with  the  intention  that  it  shall  express 
the  agreement  as  to  such  part  of  it,  the  rule  against  disputing  the  terms 
of  the  document  is  applicable  to  so  much  of  the  transaction  as  is  so  em- 
bodied. If  the  particular  element  in  the  transaction,  uppn  which 
parol  evidence  is  offered,  is  mentioned,  covered  or  dealt  with  in  the 
writing,  then  presumably  the  writing  was  meant  to  represent  all  th« 
transaction  on  that  element;  if  it  is  not,  then  probably  the  writing  was 
not  intended  to  embody  that  element  of  the  negotiation.  Wigmore  on 
Ev.,  sec.  2430. 

Applying  this  test  to  the  writings  taken  as  a  single  instrument,  it  is 
apparent  that  it  was  intended  to  evidence  the  facts  that  application  had 
been  made  by  Bowen  to  the  insurance  company,  represented  by  Swope  as 
its  agent,  for  an  insurance  policy  on  his  life;  that  the  applicant  was  to 
stand  a  medical  examination  satisfactory  to  the  company  before  the 
policy  would  be  issued;  that  the  note  sued  upon  was  executed  for  the 
first  premium  due;  that  it  was  taken  and  considered  as  so  much  money 
to  be  appropriated  by  Swope  to  the  payment  of  the  premium  in  the 
event  of  Bowen^s  standing  the  satisfactory  examination  within  the  time 
designated,  with  the  understanding  that  it  was  to  be  returned  to  the 
•maker  if  the  medical  examination  he  was  to  take  should  prove  unsatis- 
factory and  the  issuance  of  the  policy  refused.  ^ 

The  undisputed  evidence  shows  that  Bowen  did  not  and  would  not 
take  such  examination,  as  he  was  obliged  to  do  under  the  agreement  be- 
fore he  could  demand  the  return  of  the  note. 

Therefore,  evidence  of  the  contemporaneous  verbal  agreement  was  in- 
admissible to  vary  or  contradict  such  written  contract,  and  the  objection 
to  its  introduction  should  have  been  sustained.  As  the  only  evidence 
properly  admitted  indubitably  shows  that  Bowen,  and  not  Swope,  failed 
to  comply  with  the  contract,  the  court  should  have  peremptorily  in- 
structed a  verdict  against  him  on  his  cross-action,  and  directed  the  jury 
to  find  against  him  for  Swope  on  the  latter's  cross-bill. 

There  is  no  question  raised,  nor  can  there  be,  as  to  the  liability  of 
Bowen  as  maker,  and  of  Swope  as  endorser,  of  the  note  sued  on,  and  the 
judgment  of  plaintiff  against  each  will  be  affirmed.  But  the  judgment 
in  Bowen's  favor  against  Swope  is  reversed  and  judgment  here  rendered 
that  he  take  nothing  by  reason  of  his  cross-action  against  Swope.  Tlie 
judgment  against  Swope  on  his  cross-action  is  also  reversed,  and  judg- 
ment is  here  rendered  in  his  favor  against  Bowen  for  the  amount  of  the 
judgment  recovered  by  the  plaintiff,  which  may  be  satisfied  by  Bowen^s 
paying  off  and  discharging  such  judgment,  interest  and  costs;  but  in  the 
event  the  judgment  of  plaintiff  is  not  wholly  discharged  by  Bowen,  and 
Swope  should  pay  it  or  any  part  of  same,  then  he  may  have  his  execu- 
tion against  Bowen  for  such  sum  of  money,  interest  and  costs  as  he  shall 
have  paid,  or  may  be  collected  from  him  on  such  judgment. 

Afflrmed  in  part,  and  reversed  and  rendered  in  part 
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Moore  &  Bridgeman  v.  United  States  Fidelity  &  Guaranty 

Company. 

Decided  November  11,  1908. 

1. — Garnishment — ^Damages — ^Liability  of  Surety. 

The  liability  of  a  surety  on  a  garnishment  bond  extends  only  to  conae- 
quences  which  follow  as  the  proximate  result  of  the  suing  out  of  the  writ. 

2. — Same — Case  Stated. 

A  surety  on  a  garnishment  bond  is  not  liable  for  damages  resulting  to  the 
defendant  in  garnishment  by  the  refusal  of  the  garnishee,  under  a  mistaken  and 
unwarranted  view  of  the  obligations  of  the  writ,  to  proceed  with  and  carry 
out  a  contract  previously  entered  into  with  the  defendant  in  garnishment, 
whereby  said  defendant  was  damaged. 

Appeal  from  the  Sixtieth  Judicial  District,  Jefferson  County.  Tried 
below  before  Hon.  L.  B.  Hightower. 

G,  P.  Dougherty,  for  appellants. 

Crook,  Lord  &  Lawhon,  for  appellees. — ^The  service  of  a  writ  of  gar- 
nishment can  not  have  the  effect  of  altering  or  changing  a  valid  and  sub- 
sisting contract  existing  between  the  garnishee  and  defendant  at  the 
time  of  the  service  of  the  writ.  Mensing  v.  Engelke,  G7  Texas,  537; 
McClellan  v.  Routh,  15  Texas  Civ.  App.,  344;  2  Shinn  on  Attachments 
and  Garnishment,  par.  487,  516;  20  Cyc,  p.  1066, 

A  garnishee  is  liable  to  plaintiff  only  to  the  amount  claimed  in  plain- 
tiff's suit,  with  interest  and  costs  of  court.  The  service  of  the  writ  of 
garnishment  on  the  Port  Arthur  Bice  Milling  Co.  only  required  the 
garnishee  to  hold  funds  in  its  hand?  sufficient  to  pay  a  judgment  of 
$478.50,  with  interest  at  the  rate  of  ten  percent  per  annum  from  Decem- 
ber 1,  1902,  and  for  costs  of  court,  and  defendant  would  not  have  been 
liable  for  a  greater  amount.  Eev.  Stats.,  art.  239 ;  Moursund  v.  Priess, 
84  Texas,  554;  Plowman  v.  Easton,  15  Texas  Civ.  App.,  304;  2  Shinn 
on  Attachment  and  Garnishment,  par.  685  and  686. 

JAMES,  Chief  Justice. — The  circumstances  of  this  proceeding  are 
that  Moore  &  Bridgeman,  rice  growers,  and  the  Port  Arthur  Eice  Mill- 
ing Company,  on  or  about  February  5,  1903,  entered  into  a  contract  by 
which  the  latter  agreed  to  mill  and  prepare  for  market  and  to  sell  for 
the  former  their  crop  of  1903;  that  Moore  &  Bridgeman  had  up  to  Janu- 
ary 22,  1904,  delivered  5,525  sacks,  which  the  milling  company  had  in 
its  possession  under  said  contract  on  said  date;  that  on  January  21, 
1904,  Aultmann,  Miller  &  Co.,  a  corporation,  sued  Moore  &  Bridgeman. 
in  the  County  Court  of  Jefferson  County  for  an  alleged  debt  of  $478.50, 
and  garnisheed  the  milling  company.  The  milling  company,  believing 
it  had  no  authority  to  proceed  with  milling  and  selling  the  rice  after 
thus  garnisheed,  refused  to  do  so  until  an  order  was  entered  by  the 
County  Court  in  which  the  garnishment  was  pending;  that  the  market 
price  of  the  rice  declined  thirty-five  cents  a  sack  between  January  22  and 
March  15,  1904;  that  on  March  16th  the  said  suit  against  Moore   & 
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writs. 
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Bridgeman  was  tried,  and  it  was  adjudged  that  the  debt  sued  on  did  not 
exist. 

The  present  action  was  instituted  by  Moore  &  Bridgeman  against  the 
appellee,  the  surety  on  the  garnishment  bond,  the  petition  alleging,  sub- 
stantially, the  above  facts,  and  that  Aultmann,  Miller  &  Co.,  the  princi- 
pal in  said  bond,  was  beyond  the  jurisdiction  of  the  court  and  was  in- 
solvent, and  prayed  for  damages  in  the  sum  of  $1,933.76,  alleging  as 
the  measure  of  damages  the  difference  between  the  market  price  of  the 
rice  on  January  22,  1904,  when  the  writ  was  served,  and  March  15,  1901, 
when  it  was  decreed  in  the  County  Court  that  Moore  &  Bridgeman  were 
not  indebted  to  Aultmann,  Miller  &  Co. 

The  petition  also  alleged  that  the  garnishment  suit  was  dismissed 
on  May  9,  1905;  that  the  rice  in  question  was  converted  into  money 
under  orders  of  the  County  Court,  and  sold  for  $14,566.91,  which  was 
held  by  the  Port  Arthur  Milling  Company  under  orders  of  the  court,  as 
garnishee,  until  the  garnishment  proceeding  was  dismissed  on  May  9, 
1905,  and  thereby  the  said  Moore  &  Bridgeman  were  wrongfully  and 
unlawfully  deprived  of  the  use  of  the  said  property  from  January  22, 
1904,  until  May  9,  1905,  to  their  damage  in  the  sum  of  six  percent  in- 
terest on  said  sum  between  said  dates. 

The  amended  petition  set  up  substantially  all  the  above  facts,  and 
alleged  that  plaintiffs'  cause  of  action  had  been  assigned  to  Fleming  & 
Fleming,  who  were  admitted  to  prosecute  the  action. 

The  court  sustained  demurrers  to  the  petition,  and,  on  plaintiffs  de- 
clining to  amend,  dismissed  the  cause. 

Appellants'  propositions  are: 

"Ist.  A  garnishee  holds  property  of  the  defendant  in  his  possession 
after  service  upon  him,  as  a  receiver  or  officer  of  the  court,  and  he  can 
not  thereafter  change  the  form  of  the  property  and  thereby  place  an  ad- 
ditional burden  upon  it;  nor  has  he  the  right  to  sell  and  dispose  of  it 
although  he  may  have  authority  from  the  defendant  to  do  so. 

"2d.  Sureties  on  attachment  and  garnishment  bonds  are  liable  for 
actual  damages  resulting  from  a  wrongful  issuance  and  service  of  such 


"3d.  Where  a  writ  of  garnishment  is  wrongfully  sued  out  and  served, 
and  money  of  the  defendant  is  thereby  wrongfully  detained  in  the  pos- 
session of  the  garnishee,  the  defendant  is  entitled  to  recover  as  actual 
damages  six  percent  interest  on  the  money  during  the  period  it  is  un- 
lawfully held  by  such  garnishment  proceeding.*' 

The  above  propositions  are  indisputable,  but  they  find  no  application 
in  this  case.  This  is  an  action  against  the  surety  on  the  garnishment 
bond,  and  its  liability  for  damages  extends  no  further  than  to  conse- 
quences which  followed  as  the  proximate  result  of  the  suing  out  of  the 
writ.  (Shinn  on  Attachment  &  Gar.,  sec.  184.)  If,  notwithstanding  the 
service  of  the  writ  upon  the  milling  company,  it  had  the  right  to  pro- 
ceed to  fulfill  its  contract  with  Moore  &  Bridgeman,  but  it  saw  fit  not  to 
do  so  for  a  reason  unfounded  in  law,  such  act  can  not  legitimately  be  at- 
tributed to  the  suing  out  of  the  writ,  so  as  to  charge  the  surety  for  the 
consequences  thereof. 

That,  notwithstanding  the  writ,  the  milling  company  had  the  right, 
and  was  obligated,  to  proceed  with  the  performance  of  its  contract  pre- 
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viously  entered  into  with  Moore  &  Bridgeman^  is  well  settled.  Mensing 
V.  Engelke,  67  Texas,  637;  McClellan  v.  Bouth,  16  Texas  Civ.  App.,  344; 
Shinn,  Att.  &  Gar.,  sees.  487,  616.  The  garnishment  operated  merely  to 
substitute  the  plaintiff  in  garnishment,  pro  tanto,  to  the  rights  of  Moore 
&  Bridgeman.  The  wisdom  of  the  above  rule  is  clearly  vindicated  in 
the  conditions  exhibited  in  this  proceeding,  when  a  different  rule  would 
arrest  the  performance  of  a  contract  involving  large  interests  on  a  gar- 
nishment for  a  few  hundred  dollars. 

Our  conclusion  is  that  the  surety  on  the  bond  is  not  liable  for  the  con- 
sequences to  plaintiffs  of  a  course  which  the  garnishee  elected  to  pursue 
under  a  mistaken  and  unwarranted  view  of  the  obligations  of  the  writ. 
The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Larkin  p.  Oriffin  et  al.  v.  D.  H.  Zubee  et  al. 

Decided  November  12,  1908. 

1. — ^Indemnity  Bond — Congtmotlon. 

An  indemnity  bond  given  by  a  surety  company  which  prepares  the  instru- 
ment and  selects  the  language  used,  should  be  construed,  it  seems,  most  favor- 
ably to  the  insured. 

8. — ^Postmaster — ^Indemnity  of  Bondsmen — ^Embeszlement. 

In  a  bond  given  by  a  postmaster  and  a  surety  company  to  indemnify  the 
sureties  on  the  official  bond  of  the  former  against  liability  for  acts  of  "em- 
bezzlement" committed  by  him,  the  word  is  to  be  construed  as  defined  and 
used  in  the  laws  of  the  United  States,  not  in  accordance  with  the  Penal  Code 
of  Texas. 

8.— Same. 

Embezzlement  by  a  postmaster,  under  the  laws  of  the  United  States,  in- 
cludes any  conversion  of  the  funds  in  his  hands,  thouch  done  without  criminal 
intent  and  witli  the  intention  of  replacing  them,  and  any  failure  to  account 
for  stamps  intrusted  to  him  for  sale. 

Appeal  from  the  County  Court  of  Gregg  County.  Tried  below  before 
Hon.  Edwin  Lacy. 

Turner  &  Campbell,  for  appellants. — If  the  language  of  a  bond  is 
doubtful,  or  if  the  same  is  ambiguous,  or  if  it  is  hard  to  arrive  at  the  in- 
tent of  the  parties,  all  the  surrounding  circumstances  must  be  looked  to 
to  ascertain  the  intent  of  the  bond,  and  the  acts  of  the  parties  done  in 
carrying  out  the  contract  must  be  looked  to  to  determine  its  intent  and 
purpose.  Parker  v.  McKelvin,  17  Texas,  157;  Bank  v.  Peek,  65  Anu 
Dec,  234,  28  Vt.,  200;  Hotchkiss  v.  Barnes,  91  Am.  Dec,  713;  Marks 
V.  Co-Opera tive  Ass'n,  17  Texas  Civ.  App.,  408;  Fletcher  v.  Jackson,  23 
Vet,  587,  56  Am.  Dec,  98 ;  Steel  Co.  v.  Clark,  87  111.  App.,  658,  24  Am. 
&  Eng.  Ency.  of  Law,  66  H. 

If  a  surety  contract  admits  of  two  fair  interpretations,  one  for  and 
one  against  the  guarantor,  the  words  used  are  to  be  accepted  in  the 
strongest  sense  against  the  guarantor,  but  the  court  accepted  same  in 
the  most  favorable  way  to  the  guarantor.     Guaranty  Co.  v.  Bank^  80 
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Fed.,  772;  Surety  Co.  v.  Pauly,  170  U.  S.,  144;  Cotton  v.  Fidelity  Co., 
41  Fed.,  506;  12  Am.  &  Eng.  Ency.  of  Law,  10;  Marx  v.  Luling  Ass'n, 
17  Texas  Civ.  App.,  408;  Lemp  v.  Armengol,  86  Texas,  691,  693;  John- 
son V.  Bailey,  79  Texas,  517;  Davis  v.  Wells,  104  TJ.  S.,  159;  Page  v. 
Sewing  Machine  Co.,  12  Texas  Civ.  App.,  331. 

As  shown  by  assignment  of  error  No.  2,  the  court  finds  as  a  matter  of 
law  "that  embezzlement  is  purely  a  statutory  oflfense,  and  as  to  such  of- 
fense it  is  said  there  must  be  an  evil  intent,  though  the  statute  is  silent 
on  the  subject.  To  constitute  embezzlement  it  is  necessary  that  there 
shall  be  a  criminal  intent.  There  must  be,  as  in  larceny,  a  fraudulent 
intent  to  deprive  the  owner  of  his  property  and  appropriate  the  same." 
This  is  error,  because  the  better  opinion  is  that  these  terms  should  be 
taken  in  their  ordinary  sense,  and  because  it  is  not  necessary  that  the  acts 
of  Dr.  Zuber  should  have  been  such  as  to  subject  him  to  an  indictment  and 
a  conviction  for  larceny  and  embezzlement,  or  either  of  these  offenses. 
Storage  Co.  v.  Bonding  Co.,  75  S.  W.,  197;  19  Cyc,  518,  par.  C;  Surety 
Co.  V.  Pauly,  170  U.  S.,  133;  Bank  v.  Insurance  Co.,  95  U.  S.,  673;  An- 
derson V.  Fitzgerald,  4  H.  L.  Cas.,  483 ;  Fidelity  Co.  v.  Bank,  33  L.  R. 
A.,  821,  54  Am.  St.  Sep.,  440 ;  Champion  Co.  v.  Am.  Co.,  103  Am.  St. 
Bep.,  356 ;  European  Society  v.  Bank,  77  Rev.  Leg.,  57. 

Young  £  Stinchcomb,  for  appellees. — ^The  liability  of  a  guarantor  can 
not  be  extended  by  implication  beyond  actual  terms  of  the  contract,  and 
the  case  must  be  brought  strictly  within  the  terms  of  the  guaranty,  when 
reasonably  interpreted,  or  the  guarantor  will  not  be  liable.  Smith  v. 
Montgomery,  3  Texas,  209 ;  Durrell  v.  Farwell,  88  Texas,  107 ;  Miller  v. 
Stewart,  9  Wheat.,  680;  Warren  v.  Lyons  (notes  to),  9  L.  R.  A.,  353; 
Best  V.  Johnson  (notes  to),  3  L.  R.  A.,  168. 

When  the  terms  of  the  contract  clearly  show  the  intention  of  the  par- 
ties, the  courts  must  give  effect  to  that  intention,  and  are  not  at  liberty 
to  look  to  the  subject  matter  and  the  attending  circumstances  in  order 
to  give  it  a  different  construction.  Lemp  v.  Armengol,  86  Texas,  692; 
Guarantee  Co.  of  N.  A.  v.  Mechanics  Savings  Bank,  183  U.  S.,  402;  1 
Words  and  Phrases,  251. 

It  is  a  fundamental  principle  that  when  the  intent  of  the  guarantors 
has  been  ascertained,  or  the  terms  of  the  guaranty  are  clearly  defined, 
the  liability  of  the  guarantor  is  absolutely  controlled  by  such  intent,  and 
is  never  to  be  extended  beyond  the  precise  terms.  Bomefield  v.  Wetter- 
mark,  22  S.  W.,  997;  20  Cyclopedia  of  Law  and  Proc,  1426;  Guarantee 
Co.,  etc.,  v.  Mechanics  Savings  Bank,  etc.,  183  U.  S.,  399. 

Embezzlement  is  a  fraudulent  appropriation  of  another's  property  by 
a  person  to  whom  it  has  been  entrusted  or  into  whose  hands  it  has  law- 
fully come ;  and  the  word  ^'embezzlement*'  employed  in  a  bond  guaran- 
teeing against  larceny  or  embezzlement  only  means  embezzlement  as 
defined  in  the  criminal  law,  and  unless  it  is  proved,  the  surety  is  not 
liable.  Reed  v.  Fidelity  &  Casualty  Co.,  42  Atl.,  294 ;  Cyclopedia  of  Law 
and  Proc,  vol.  19,  488. 

The  appellee  bond  company  having  only  indemnified  Zuber's  sureties 
against  personal  act  or  acts  of  larceny  or  embezzlement,  no  judgment 
could  have  been  rendered  against  appellee,  as  no  larceny  or  embezzle- 
Vol.  LIL  Civil— 19. 
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ment  was  proven.    Mitchell  v.  Dallas,  1  Texas  Civ.  App.,  52 ;  Edrington 
V.  Kiger,  4  Texas,  93 ;  Bedwell  v.  Bedwell,  71  S.  W.,  983. 

HODGES,  Associate  Justice. — This  is  a  suit  instituted  by  the  ap- 
pellants, as  sureties  on  the  bond  of  D.  H.  Zuber,  to  recover  of  the  Fidel- 
ity &  Deposit  Company  the  sum  of  $229.44.  The  facts  show  that  during 
the  year  1903  D.  H.  Zuber  was  appointed  postmaster  at  the  town  of  Kil- 
gore;  that  the  appellants  were  sureties  on  his  bond  as  such;  that  they 
became  such  sureties  with  the  understanding  that  they  were  to  be  in- 
demnified against  certain  liabilities  that  might  arise  by  reason  thereof. 
Shortly  after  the  induction  of  Zuber  into  office,  for  the  purpose  of  indem- 
nifying the  appellants,  he  executed  a  bond  with  the  Fidelity  &  Deposit 
Company  as  surety,  conditioned : 

"Whereas,  Daniel  H.  Zuber  has  been  appointed  Postmaster  at  Kilgore, 
Texas;  and 

^TVhereas,  the  rules  and  regulations  of  the  Postoffice  Department  of 
the  United  States  required  said  Daniel  H.  Zuber  (hereinafter  called 
'Postmaster*)  to  file  with  it  a  bond,  with  approved  securities,  guaran- 
teeing the  faithful  discharge  of  all  duties  incumbent  upon  him  by  reason 
of  his  appointment  as  Postmaster,  and  the  honest  accounting  of  all 
moneys  coming  into  his  hands  as  said  Postmaster  belonging  to  the  United 
States  of  America;  and  Whereas,  Larkin  P.  Griffin,  Philip  E.  Barton, 
George  A.  Erwin,  William  A.  Crim  and  Bichard  W.  Wynn,  Jr.  (herein- 
after called  the  'Assured'),  all  of  the  State  of  Texas,  have  qualified  or 
consented  to  qualify  as  sureties  upon  said  bond,  conditioned  as  above  on 
behalf  of  said  Postmaster  with  the  express  understanding  that  a  bond  of 
indemnity  would  be  given  them,  indemnifying  them  to  the  extent  of 
the  sum  of  two  thousand  ($2,000)  dollars  collectively,  and  no  further, 
from  loss  which  might  accrue^  to  them  by  reason  of  any  personal  act  or 
acts  of  larceny  or  embezzlement  committed  by  the  said  Postmaster  in  the 
discharge  of  his  duties  as  Postmaster  as  aforesaid ;  and 

'TV^hereas,  for  a  valuable  consideration  the  Fidelity  and  Deposit  Com- 
pany of  Maryland  (hereinafter  called  the  ^Company*),  a  corporation  of 
the  State  of  Maryland — ^Baltimore,  Maryland — ^has  consented  to  join 
with  said  Postmaster  in  a  bond  of  indemnity,  indemnifying  said  As- 
sured, as  aforesaid ; 

**Now,  therefore,  in  consideration  of  the  foregoing  premises,  and  the 
payment  of  five  ($5.00)  dollars  per  annum  to  the  Company,  receipt  of 
which  is  hereby  acknowledged,  the  said  Postmaster  for  himself,  his  heirs, 
executors  and  administrators,  and  the  said  Company  for  itself,  its  suc- 
cessors and  assigns,  jointly  and  severally  do  hereby  covenant,  promise, 
and  agree  to  indemnify  and  keep  indemnified  the  said  Assured  to  the 
extent  of  the  sum  of  two  thousand  ($2,000)  dollars  collectively,'  and  no 
further,  during  the  period  beginning  December  23,  1903,  and  ending 
December  23,  1907,  from  and  against  any  and  all  loss  which  they  might 
be  put  to,  incur  or  suffer,  by  reason  of  any  personal  act  or  acts  of  larceny 
or  embezzlement  committed  by  the  said  Postmaster  in  the  performance 
of  the  duties  of  Postmaster,  and  committed  during  the  continuance  of 
this  bond,  and  discovered  at  any  time  within  six  months  after  the  expira- 
tion or  cancellation  of  this  bond,  or  in  case  of  the  death,  resignation  or 
removal  of  the  said  Postmaster  from  the  said  office  prior  to  the  expira- 
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tion  or  cancellation  of  this  bond,  within  six  months  after  such  deaths 
resignation  or  removal/'  etc.  Znber  remained  postmaster  at  Kilgore 
until  the  21st  day  of  March,  1906,  at  which  time  he  either  resigned  or 
was  removed  from  oflBce.  It  was  then  found  that  he  was  short  in  his  ac- 
count with  the  government  in  the  sum  sued  for.  This  sum  was  paid  by 
his  sureties,  the  appellants  in  this  case,  and  they  bring  this  suit  against 
Zuber  and  the  Fidelity  &  Deposit  Company  for  reimbursement. 

The  testimony  shows  further  that  Zuber,  as  pastmaster,  kept  two  ac- 
coxmts:  one  called  "the  money-order  account,^'  of  which  he  was  required 
to  make  monthly  reports  to  the  Postoflfice  Department,  the  other  called 
his  '^postal  account,'^  of  which  he  was  required  to  make  quarterly  re- 
ports. An  examination  of  the  reports  of  the  money-order  account  shows 
that  on  the  30th  day  of  August,  1905,  there  was  a  balance  due  from 
Zuber  to  the  government  of  $318.96;  by  the  3l8t  of  October  this  amount 
had  increased  to  $481.28;  on  November  30th  it  was  reduced  to  $166.95, 
and  on  December  31st  it  amounted  to  $234.03;  on  January  31,  1906,  it 
was  $137.90,  and  on  March  21st,  at  the  time  Zuber  went  out  of  office,  it 
amounted  to  $129.41.  The  reports  of  the  postal  account  show  that  for 
the  quarter  ending  September  30,  1905,  Zuber. had  a  credit  of  $80.55; 
that  for  the  quarter  ending  December  31,  1905,  he  was  due  the  govern- 
ment $99.69;  that  for  the  quarter  ending  March  21,  1906,  he  was  due 
$94.81.  The  testimony  fails  to  show  how  these  shortages  occurred.  In 
his  testimony  Zuber  says  that  he  did  not  get  any  of  the  money,  and  when 
asked  the  question  as  to  how  he  accounted  for  the  shortage  if  he  did  not 
get  the  money,  he  answers :  "I  can  not  account  for  it  unless  it  was  er- 
rors in  my  daily  records.  I  attribute  these  errors  to  Mr.  Stanton;  one 
of  them  was  in  his  handwriting,  I  know.^^  In  another  place  he  answers 
that  he  did  not  get  any  of  the  money  of  which  he  was  short. 

The  county  judge  finds — ^and  we  think  it  is  sustained  by  the  statement 
of  facts — ^that  during  the  months  of  October,  November  and  December 
Zuber  was  in  bad  health,  and  was  unable  to  devote  his  entire  time  to  the 
poatofiBce;  that  during  that  time  there  were  other  parties  at  work  in 
the  ofiBce,  among  whom  was  Zuber's  daughter,  who,  the  testimony  shows, 
had  charge  of  the  office  as  assistant  postmaster  during  the  last  eight 
days  of  his  term.  He  also  finds  that  Mr.  Stanton,  who  was  Zuber's  son- 
in-law,  assisted  him  at  times  in  making  out  his  reports  and  in  his  work 
around  the  office;  that  Zuber  examined  the  cash  books  every  day,  and 
when  he  was  not  there  the  daily  cash  receipts  of  the  office  were  turned 
over  to  him  every  day  during  the  three  months  mentioned,  and  were 
either  delivered  to  him  at  the  office  or  at  his  home  by  some  of  his  em- 
ployes; that  he  checked  over  his  books  every  day  during  said  period,  and 
if  the  amounts  turned  over  to  him  did  not  correspond  he  balanced  the 
same  by  either  adding  to  or  taking  from  said  amounts  that  had  been 
turned  over  to  him ;  that  he  personally  checked  the  cash  book  with  the 
,  daily  statements,  with  the  exception  of  a  few  times  when  it  was  done  by 
another  employe.  He  further  finds  that  there  were  errors  in  Zuber's  ac- 
counts with  the  Postoffice  Department,  and  that  one  of  these  errors  was 
occasioned  by  Zuber's  son-in-law,  who  assisted  him  in  making  up  his 
general  report.  This  error  amounted  to  $100  in  Zuber's  favor,  and  was 
not  discovered  until  the  next  succeeding  report  was  made  up.  The  court 
concludes  as  a  matter  of  law  that  the  terms  ''larceny''  and  "embezzle- 
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ment/'  as  used  in  the  bond,  are  to  be  taken  in  the  sense  in  which  they  are 
employed  in  criminal  law;  he  concludes  that  ^^embezzlement  means  the 
fraudulent  appropriation  to  his  own  use  and  benefit  of  property  or  money 
intrusted  to  him  by  another,  like  a  clerk,  agent,  trustee,  public  officer 
or  other  person  acting  in  a  fiduciary  capacity.'^  He  concludes  also  that 
as  the  evidence  wholly  fails  to  show  that  Zuber  had  any  criminal  intent, 
or  fraudulent  purpose  to  appropriate  the  amounts  to  his  own  use,  if 
they  were  appropriated,  and  that  the  bond  company  having  only  con- 
tracted to  indemnify  the  plaintiffs  against  Zuber's  personal  act  or  acts 
of  larceny  and  embezzlement,  the  appellants  were  not  entitled  to  recover. 
He  renders  judgment  against  Zuber  in  favor  of  the  sureties  for  the 
amount  which  they  paid,  but  in  favor  of  the  Fidelity  &  Deposit  Com- 
pany against  the  sureties. 

The  judgment  is  attacked  in  various  assignments  of  error  complain- 
ing of  the  construction  placed  by  the  court  upon  the  words  '^larceny" 
and  ^'embezzlement.''  In  his  conclusions  of  law  the  court  says :  ''That 
embezzlement  is  purely  a  statutory  offense,  and  as  to  such  offense  it  is 
said  'there  must  be  an  evil  intent,  though  the  statute  is  silent  on  the  sub- 
ject.' I  Bish.,  New  Cr.  Law,  345.  So,  in  10  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  996,  it  is  said:  'To  constitute  embezzlement  it  is  necessary 
that  there  shall  be  a  criminal  intent.  There  must  be,  as  in  larceny,  a 
fraudulent  intent  to  deprive  the  owner  of  his  property,  and  to  appro- 
priate the  same.    Eilers  v.  State,  34  Texas  Crim.  Bep.,  344. 

"As  the  evidence  shows  that  defendant  Zuber  was  the  agent  of  the 
U.  S.  government  and  intrusted  with  the  property  in  question,  that,  of 
course,  negatives  the  larceny  proposition  in  the  case.  And  as  the  evi- 
dence wholly  fails  to  show  that  Zuber  had  any  criminal  intent  or  fraudu- 
lent intent  to  appropriate  said  amounts  to  his  own  use,  if  they  were  ap- 
propriated, and  said  bond  company  having  only  contracted  to  indemnify 
the  said  plaintiffs  against  Zuber's  personal  act  or  acts  of  larceny  and  em- 
bezzlement, I  find  for  the  defendant  bond  company."  The  appellants 
insist  that  in  construing  a  contract  of  indemnity  like  the  one  here  under 
consideration,  where  the  language  used  is  susceptible  of  more  than  one 
construction,  that  interpretation  should  be  adopted  which  is  most  favor- 
able to  the  party  indemnified.  This  contention  is  based  upon  the  fact 
that  the  appellee  company  is  engaged  in  the  business  of  making  such 
contracts  of  indemnity  for  a  consideration,  and  that  it  prepared  the  obli- 
gation and  selected  the  language  used.  Generally  speaking,  we  think 
that  rule  is  correct,  and  .we  see  no  reason  why  it  should  not  be  applied  to 
the  contract  now  before  us,  but  we  see  no  necessity  for  resorting  to  that 
rule  in  the  interpretation  of  the  language  here  used.  We  think  the  term 
"embezzlement,"  as  used  in  the  contract  sued  on,  has  a  well-defined 
signification  which  should  be  adopted  in  determining  the  liability  of  .tlie 
company  in  this  suit.  At  the  time  of  the  execution  of  this  bond  Zuber 
was  in  the  service  of  the  federal  government,  acting  in  the  capacity  of  a 
postmaster.  If  he  at  any  time  became  guilty  of  the  offense  of  embezzle- 
ment within  the  meaning  of  the  statute  governing  the  duties  and  pre- 
scribing penalties  for  their  violation,  he  would  be  amenable  to  the  fed- 
eral law,  and  that  law  should  determine  the  meaning  of  the  word  "em- 
bezzlement" as  used  in  the  bond.  Whatever  may  be  the  interpretation 
placed  upon  the  word  "embezzlement"  in  common  parlance,  or  whatever 
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tsignification  it  should  have  in  construing  the  statutes  of  the  different 
States,  we  think  in  this  controversy  the  sense  in  which  it  is  used  in  the 
federal  statute  governing  Zuber's  line  of  duty  should  be  the  one  to  which 
we  must  look  for  the  proper  construction.  Whether  or  not  Zuber  is 
guilty  of  having  embezzled  any  of  the  funds  committed  to  his  custody 
must  be  determined  by  the  laws  of  the  United  States  made  for  his  guid- 
ance in  handling  those  funds.  Section  4046,  U.  S.  Com.  Statutes,  pro- 
vides: "Every  postmaster,  assistant,  clerk  or  other  person  employed  in 
or  connected  with  the  business  or  operations  of  any  money-order  office, 
who  converts  to  his  own  use  in  any  way  whatever,  or  loans,  or  deposits  in 
any  bank  except  as  authorized  by  this  title,  or  exchanges  for  any  other 
funds  any  portion  of  the  money-order  funds,  shall  be  deemed  guilty  of 
embezzlement/*  Section  4053  provides  that:  "If  any  officer,  agent, 
postmaster,  clerk  or  other  person  employed  in  any  branch  of  the  postal 
service,*'  etc.,  "and  any  person  intrusted  by  law  with  the  sale  of  postage 
stamps  or  of  stamped  envelopes,  who  shall  refuse  or  neglect  to  account 
for  the  same,  or  who  shall  pledge  or  hypothecate  or  unlawfully  dispose 
of  them  for  any  purpose,  shall  be  deemed  guilty  of  embezzlement,**  etc. 
From  the  foregoing  extracts  it  will  be  observed  that  the  offense  of  em- 
bezzlement may  arise  from  two  different  courses  of  conduct  in  regard  to 
public  funds.  The  law  undertakes  to  define  specifically  the  conduct 
which  is  prohibited,  and  then  denominates  it  "embezzlement**  and  fixes 
the  penalty.  It  follows,  therefore,  that  when  one  is  guilty  of  the  acts 
there  denounced  he  is  guilty  of  embezzlement  within  the  meaning  of  the 
term  as  used  in  this  bond. 

Zuber,  as  the  postmaster  at  Kilgore,  was  intrusted  with  money  order 
funds  as  well  as  postage  stamps  and  stamped  envelopes.  If  he  converted 
the  one,  or  failed  to  account  for  the  other,  he  was  guilty  of  embezzle- 
ment. We  think  section  4046  was  intended  to  absolutely  prohibit  any 
appropriation  by  the  postmaster,  or  any  other  employe,  of  any  of  the 
money-order  funds  coming  into  his  hands  as  such.  United  States  v. 
Gilbert,  25  Fed.  Cases,  No.  15,205;  State  v.  Silva,  32  S.  W.,  1007.  So 
guarded  is  the  law  in  this  respect  that  it  makes  it  embezzlement  to  de- 
posit any  of  the  funds  in  any  bank  except  as  authorized  by  that  title,  or 
to  exchange  them  for  any  other  funds,  or  to  loan  them.  These  barriers 
VFere  evidently  erected  in  order  to  prevent  any  appropriation  whatever 
of  those  funds  to  private  use,  without  regard  to  whether  the  purpose  was 
fraudulent  or  otlierwise.  In  the  first  case  above  cited  the  court  says: 
**It  would  seem  that  the  agreed  statement  of  facts  substantiates  the  em- 
bezzlement by  both  these  methods,  and  although  it  is  true  that  the  funds 
were  subsequently  paid  in  to  the  Cleveland  postoffice,  and  although  it 
may  also  be,  and  probably  was,  true  that  these  funds  when  thus  converted 
were  intended  and  expected  to  be  replaced,  so  that  the  government  should 
sustain  no  loss,  which  go  very  far  towards  mitigating  the  offense,  yet  it 
I  is  obvious  that  the  enforcement  of  this  section  in  all  its  strictness  is  es- 

[  sential  to  this  class  of  government  funds,  and  to  the  discouragement  of 

postmasters  from  even  temporarily  using  them  for  private  purposes.  The 
intention  of  replacing  them,  however  honestly  entertained,  can  not  be 
accepted  as  an  excuse  or  an  apology  for  violating  the  law,  as  one  may  be 
disappointed  by  unexpected  circumstances,  and  thus  not  only  endanger 
the  moneys  of  the  government,  but  involve  himself  in  difficulty  and  crim- 
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inal  prosecution.  The  law  intends  that  funds  of  this  character  should 
be  kept  absolutely  separate  and  sacred  as  the  best  method^  not  only  of 
keeping  the  funds  themselves  secure^  but  of  guarding  the  officers  them- 
selves from  temptation  and  delinquency.  The  diversion  of  money-order 
funds  in  any  way  whatever,  prohibited  by  this  section,  or  for  any  time, 
however  short,  constitutes  embezzlement  under  this  Act,  and  it  is  pun- 
ishable as  such.*'  The  conversion  of  money-order  funds  is  the  forbidden 
act ;  and  when  that  act  is  knowingly  done  the  offense  is  complete,  it  mat- 
ters not  what  the  intention  of  the  wrongdoer  may  have  been  in  doing  it, 
or  as  to  making  reparation  in  the  future.  Section  4053,  relating  to  ac- 
counting for  postage  stamps  and  stamped  envelopes,  is  equally  as  guarded 
in  its  language.  Here  even  the  neglect  to  account  for  those  articles  is 
made  an  offense  denominated  "embezzlement.** 

In  view  of  the  facts  developed  in  the  trial  of  this  case,  and  the  con- 
struction which  the  court  announced  in  his  conclusions  of  law  he  had 
placed  upon  the  term  "embezzlement,**  we  think  the  judgment  should  be 
reversed.  We  think  the  court  was  in  error  in  placing  so  restricted  an 
interpretation  upon  the  term,  unless  he  meant  by  the  language  used  a 
criminal  intent  within  the  meaning  of  the  federal  law  which  should  de- 
termine what  should  constitute  embezzlement  as  applied  to  the  particu- 
lar facts  of  this  case.  It  would  appear,  however,  from  the  authorities 
upon  which  he  seems  to  rely,  that  he  adopted  the  general  signification  of 
the  term ;  and  if  so,  this  probably  determined  the  character  of  the  judg- 
ment he  rendered. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Bubnham-Hanna-Munoer  Drygoods  Company  v.  Mrs.  Nannie 

Tyson  Carter. 

Decided  November  12,  1908. 

XaxTied  Woman — ^Note. 

A  married  woman  is  not  liable  on  her  promissory  note  given  for  a  previous 
debt  of  her  husband. 

Appeal  from  the  County  Court  of  Bowie  County.  Tried  below  Before 
Hon.  Sam.  II.  Smelser.  , 

Weiier  &  Weiber  and  Todd  &  Hurley,  for  appellant. — The  court 
erred  in  overruling  appellant's  objection  to  the  testimony  of  the  appellee 
to  the  effect  that  the  note  sued  on  was  signed  by  her  in  Texas,  because 
such  testimony  contradicted  and  varied  the  written  contract  sued  on,  and 
the  legal  effect  thereof.  The  note  purported  to  have  been  made  in  Tex- 
arkana.  Ark.  Bose  v.  McCracken,  50  S.  W.,  153;  Merrieles  v.  State 
Bank,  5  Texas  Civ.  App.,  483;  Bullard  v.  Thompson,  35  Texas,  319; 
Cox  V.  Bank,  100  TJ.  S.,  713 ;  Britton  v.  N'iccolis,  104  U.  S.,  704 ;  Thomp- 
son V.  Ketchum,  4  Johns.,  285.  Parol  evidence  is  inadmissible  to  vary 
the  time  or  place  of  payment  evidenced  by  the  written  contract.  Floyd 
V.  Browner,  1  Texas  App.  C.  C,  53;  Thompson  v,  E^etchum,  8  Johns., 
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189;  Fitzhugh  v.  Btinyan^  8  Jobns.^  375;  Germania  Bank  y.  Distler^  4 
Hun,  633 ;  Potter  v.  Fallman,  35  Barb.,  182. 

As  the  note  on  its  face  was  dated  in  Arkansas^  and  therefore  payable 
in  Arkansas^  the  laws  of  Arkansas  should  control^  and  under  those  laws 
specially  pleaded  and  proved,  the  plaintiff  was  entitled  to  recover.  The 
statute  laws  of  Arkansas  provide  as  follows:  "It  shall  be  lawful  for 
married  women  to  make  executory  contracts  and  to  execute  letters  of 
attorney  containing  a  power  to  convey  real  estate  as  agent  or  attorney, 
which  shall  have  iSie  same  force  and  effect  as  those  made  by  unmarried 
women.  Kirby's  Digest,  sec.  6209."  Other  provisions  of  the  Arkansas 
law  (Kirb/s  Digest,  sees.  5314,  5217,  5219  and  6220)  were  pleaded  and 
proved.  Lex  loci  contractus  controls.  Merrieles  v.  State  Bank,-  5 
Texas  Civ.  App.,  483 ;  Life  Ass'n  v.  Harris,  94  Texas,  34,  36.  This  con- 
tract is  enforcible  under  the  laws  of  Arkansas,  the  common  law  disability 
of  coverture  having  been  removed  bv  statute.  Boberts  v.  Wilcoxon,  36 
Ark.,  355;  43  Ark.,  29;  47  Ark.,  236;  Abbott  ^.  Jackson,  43  Ark.,  216; 
Garland  Co.  v.  Gaines,  47  Ark.,  561;  Hickory  v.  Thompson,  52  Ark., 
238 ;  Jones  v.  Hill,  70  Ark.,  37. 

Even  in  Texas  the  husband's  debt,  in  the  absence  of  fraud,  will  sup- 
port a  contract  by  the  wife  to  assume  and  secure  it  with  her  separate 
property.  Cartwright  v.  Hollis,  5  Texas,  161;  Magee  v.  White,  23 
Texas,  180;  Hall  v.  Dotson,  55  Texas,  524;  Petty  v.  Qrissard,  45  Ark., 
117;  Goldsmith  v.  Lewine,  70  Ark.,  516. 

■ 

Glass,  Estes  &  King,  for  appellee. 

• 

HODGES,  Associate  Justice. — This  suit  was  instituted  by  the  ap- 
pellant to  recover  the  sum  of  $407.88  due  upon  a  promissory  note  signed 
by  the  appellee.  The  facts  show  that  the  consideration  for  the  note  was 
a  previous  debt  due  to  the  appellant  from  the  husband  of  the  appellee, 
and  for  the  payment  of  which  this  note  was  given.  The  testimony  also 
shows  that  the  appellee  at  the  time  of  the  execution  of  the  note  was  a 
married  woman  residing  in  Bowie  County,  Texas.  We  think  under  her 
plea  and  proof  of  coverture  she  is  amply  protected  against  any  liability 
upon  the  note.  There  was  no  dispute  as  to  those  facts,  and  there  can  be 
no  doubt  as  to  the  application  of  the  law. 

The  judgment  is  affirmed. 

Afjp/nned, 


N.  Kissinger  et  al.  v.  S.  J.  Hat  bt  al. 

Decided  November  14,  1008. 
1. — City  Ordinanoe — ^Begnlatlon  of  Public  Vehiolet — ^Injunotion — ^Pleading. 


In  a  suit  to  enjoin  the  enforcement  of  a  city  ordinance  prohibiting  public 
vehicles  from  standing  on  certain  streets  during  certain  hours,  a  general  8.11e- 
gation  in  the  petition  that  the  ordinance  in  question  was  unconstitutional,  un- 
reasonable and  void  was  insufficient;  it  should  have  been  shown  in  and  by  the 
petition  wherein  the  city  had  exceeded  its  authority,  and  wherein  the  ordinanoe 
was  unreasonable. 

S.— Same — Same. 

A  city  ordinance  which  vests  in  the  city  authorities  the  power  to  grant  a 
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license  to  one  public  vehicle  and  refuse  it  to  another,  or  to  revoke  a  license 
for  violation  of  an  ordinance,  is  not  necessarily  void  on  the  ground  that  it  is 
discriminatory  and  partial.  Such  right  is  given  in  the  interest  of  the  public 
Especially  can  not  one  who  has  not  been  refused  a  license,  complain. 

3. — Same — ^Eee  for  License— Constitutionality. 

Charging  a  reasonable  fee  for  the  issuance  of  a  license  to  own  and  operate 
a  public  vehicle  in  a  city,  is  not  double  taxation,  and  therefore  is  not  uncon- 
8titutio.nal. 

4. — Same— Criminal  Prosecutions — ^Injunetlon. 

Ordinarily  an  injunction  will  not  lie  to  restrain  criminal  prosecutions,  be* 
cause  an  adequate  and  complete  remedy  is  provided  by  law. 

■ 

5. — Same — Case  Distinguished. 

The  case  of  ex  parte  Battis,  40  Texas  Grim.  Rep.,  112,  considered  and 
distinguished. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  J.  C.  Eoberts. 

M.  M.  Parks  and  Ross  M.  Scott,  for  appellants. — Equity  has  jurisdic- 
tion of  any  suit  by  a  large  number  of  taxpayers  to  enjoin  a  municipality 
from  enforcing  a  void  ordinance  imposing  a  tax  on  private  vehicles,  or 
from  enforcing  pains  or  penalties  against  them,  although  a  remedy  at 
law  might  be  at  their  command.  City  of  Chicago  v.  Bumpff,  45  111.,  90 ; 
City  of  Chicago  v.  Collins,  49  L.  B.  A.,  408 ;  ex  parte  Warfield,  40  Texas 
Crim.  Bep.,  413. 

That  th5  ordinance  in  question  is  arbitrary,  oppressive  and  unreason- 
able, see  the  cases  cited  above,  together  with  Ex  parte  Battis,  40  Texas 
Crim.  Bep.,  112;  City  of  Helena  v.  Gray,  17  Pac,  564;  City  of  Birming- 
ham V.  Alabama  G.  S.  B.  Co.,  13  So.,  141 ;  State  v.  Hart,  24  So.,  186. 

That  the  limits  prescribed  by  the  ordinance  in  which  hacks  may  stand 
is  in  the  nature  of  the  imposition  of  a  burden,  and  prohibitory  of  their 
doing  business  between  the  hours  of  eight  o'clock  a.  m.  and  seven  o'clock 
p.  m.,  and  for  that  reason  unreasonable  and  void,  when  the  facts  as  al- 
leged in  the  petition  and  admitted  by  the  demurrer  have  been  established 
by  evidence,  see  Hirschfield  v.  City  of  Dallas,  29  Texas  Crim.  App.,  245; 
ex  parte  Burnett,  30  Alabama,  461 ;  Cool,  on  Tax.,  11. 

■ 

James  J.  Collins  and  John>  C.  Robertson,  for  appellees. — The  court 
did  not  err  in  sustaining  appellees*  exceptions  to  appellants'  bill  for  an 
injunction,  because  it  affirmatively  appears  from  the  petition  of  appel- 
lants that  appellants  are  not  entitled  to  restrain  the  enforcement  of  a 
penal  ordinance  of  a  city,  even  though  said  ordinance  be  void,  where  no 
property  rights  are  invaded.  Ex  parte  Sawyer,  124  U.  S.,  200;  31  L. 
ed.,  402;  Davis  &  Farnum  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.,  781; 
City  of  Galveston  v.  Mistrot,  104  S.  W.,  417;  Wade  v.  Nunnelly,  19 
Texas  Civ.  App.,  256;  Greiner-Kelley  Drug  Company  v.  Truett,  97 
Texas,  380;  McQuillian  on  Ordinances,  sec.  285,  p.  437;  York  v.  Ysa- 
guairro,  31  Texas  Civ.  App.,  36-39;  High  on  Injunction,  sees.  1213-4, 
vol.  2. 

The  ordinance  in  question  is  a  valid  exercise  of  the  police  power  of 
the  city  ov^r  its  streets,  in  prohibiting  encroachments  and  obstruction^ 
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on  the  same,  and  regulating  the  use  of  said  street.  Ex  parte  Henson,  90 
S.  W.,  876;  City  of  Waco  v.  Powell,  32  Texas,  271;  ex  parte  Battis,  40 
Texas  Crim.  Rep.,  112;  subd.  4,  see.  7,  Special  Acts  1907,  p.  16;  sec. 
43,  art.  14,  Special  Acts  1907,  p.  85 ;  Barnes  v.  Dist.  of  Columbia,  27 
App.  D.  C,  101 ;  Harris  v.  Atlantic  City,  62  Atl.,  995. 

The  ordinance  is  a  proper  exercise  of  the  police  powers  of  the  city  of 
Dallas  under  its  c^iarter,  and  does  not  deny  to  appellants  the  due  process 
of  law  nor  the  equal  protection  of  the  law,  nor  is  it  invalid  because  a 
discretion  is  reposed  in  the  board  of  commissioners  by  the  ordinance  to 
grant  and  refuse  the  occupancy  of  portions  of  the  public  streets  as  a 
stand,  in  the  meaning  of  the  ordinance.  Sec.  43  of  art.  14,  City  Charter, 
Special  Acts  1907;  Wilson  v.  Eureka  City,  173  U.  S.,  32;  Davis  v. 
Massachusetts,  167  U.  S.,  43,  pp.  42-71,  L.  ed.;  Fischer  v.  St.  Louis,  194 
IT.  S.,  361 ;  Nightingale  Petitioner,  11  Pick.,  168. 

The  amount  of  the  license  fee  charged  to  the  persons  using  the  streets 
under  the  ordinance  is  not  unreasonable,  but  is  reasonable  in  all  respects, 
and  represents  but  a  fair  remuneration  for  the  cost  of  inspection  by  the 
government  of  appellants'  business.  Brown  v.  City  of  Galveston,  75  S. 
W.,  488;  ex  parte  Gregory,  20  Crim.  App.,  219,  220. 

Said  ordinance  having  been  passed  under  the  express  power  of  the 
city  charter,  and  showing  upon  its  face  that  it  operates  alike  upon  all 
persons  of  a  certain  class,  is  not  void  because  it  does  not  include  other 
classes  of  persons,  who  are  not  within  the  class  mentioned  in  the  ordi- 
nance. McQuillan  on  Municipal  Ordinances,  sec.  193;  Waters-Pierce 
Oil  Co.  V.  State,  19  Texas  Civ.  App.,  1-21;  Hing  v.  Crowley,  113  U.  S., 
703. 

RAINEY,  Chief  Justice. — This  is  an  injunction  suit  brought  by 
appellants  to  enjoin  the  board  of  commissioners  of  the  city  of  Dallas 
from  the  enforcement  of  an  ordinance  of  said  city  regulating  the  stand- 
ing of  move  wagons,  express  wagons,  hacks  and  other  vehicles  left  for 
hire,  upon  the  streets  of  said  city,  and  providing  a  license  fee  therefor. 
A  temporary  injunction  was  granted. 

Defendant  answered  by  exceptions,  and  moved  to  dissolve,  upon  a  hear- 
ing of  which  the  exceptions  were  sustained,  the  injunction  dissolved  and 
plaintiff's  cause  dismissed,  from  which  this  appeal  is  prosecuted. 

Plaintiffs*  petition  alleged  in  substance  that  they  were  threatened  to 
be  prosecuted  for  a  violation  of  the  ordinance,  and  that  they  would  be 
greatly  harassed,  annoyed  and  oppressed,  and  that  a  multiplicity  of 
prosecutions  would  follow  at  great  cost  and  expense  to  the  appellants; 
that  said  ordinance  is  unconstitutional,  unreasonable  and  oppressive  and 
void,  because  it  gives  to  the  board  of  commissioners  the  discretion  to  say 
who  shall  and  who  shall  not  have  a  permit  under  the  same,  and  because 
it  is  therefore  discriminatory  and  partial;  that  the  limits  contained  in 
the  ordinance  and  the  fines  and  penalties  attached  for  disobedience  of  it, 
are  unreasonable,  and  that  the  enforcement  of  the  ordinance  would 
amount  to  the  practical  confiscation  of  appellants'  property;  that  said 
ordinance  practically  excluded  appellants  from  doing  business  in  the 
city ;  that  the  license  fee  imposed  by  the  said  ordinance  upon  the  appel- 
lants was,  in  effect,  double  taxation. 

Section  7,  subdivision  4,  of  the  Charter  of  Dallas  (Special  Acts  Leg., 
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1907)  gives  to  the  city  the  power  "To  lay  out,  establish,  open,  alter, 
widen,  lower,  raise,  extend,  grade,  narrow,  care  for,  pave,  supervise, 
maintain  and  improve  streets,  alleys,  sidewalks,  squares,  parks,  public 
places  and  bridges,  and  to  vacate  and  close  the  same,  and  to  require  the 
removal  from  the  streets  and  sidewalks  of  all  obstructions,  .  .  . 
signs,  fruit  stands,  show  cases  and  encroachments  of 'every  character 
upon  said  streets  and  sidewalks/*  Section  43  of  article  14,  among  other 
powers,  confers  the  following:  "To  license,  tax  and  regulate  draymen, 
hackmen,  omnibus  drivers,  baggage  wagon  drivers  and  drivers  of  vehicles 
of  every  kind,  and  all  others  pursuing  like  occupations  with  or  without 
vehicles,  and  prescribe  their  compensation,  and  to  make  it  a  misde- 
meanor for  any  person  to  attempt  to  defraud  them  of  any  legal  charge 
for  services  rendered;  to  regulate  stands  for  vehicles,  and  regulate,  li- 
cense and  restrain  runners  for  railroads,  vehicles  of  any  kind,  hotels, 
public  houses  of  any  kind,  or  other  business  of  any  kind;  to  prohibit  or 
regulate  hacks,  move  wagons,  baggage  wagons  or  drivers  thereof,  from 
making  public  stands  in  the  streets  of  the  city,  and  the  board  of  commis- 
sioners may,  if  in  their  judgment  they  deem  best,  prescribe  certain 
bounds  within  which  no  hack,  move  wagon  or  other  vehicle  or  wagon  let 
for  hire  shall  occupy  any  portion  of  the  public  streets  therein  for  the 
purposes  of  a  public  stand  or  a  private  stand/* 

The  ordinance,  the  enforcement  of  which  is  sought  to  be  enjoined, 
provides,  among  other  things,  as  follows :  "An  ordinance  regulating  the 
sta'nding  of  move  wagons,  express  wagons,  hacks,  and  other  vehicles  let 
for  hire,  upon  the  public  streets  of  the  city  of  Dallas;  providing  for  a 
license  fee,  and  prescribing  a  penalty. 

"Be  it  Ordained  by  the  Board  of  Commissioners  op  the  City  op 
Dallas  : 

"Section  1.  That  hereafter  it  shall  be  unlawful  for  any  person  to  use 
or  occupy  any  portion  of  a  public  street  in  the  city  of  Dallas  for  the 
purpose  of  a  public  stand,  for  the  standing  of  any  move  wagon,  express 
wagon,  hack,  automobile  or  motor  vehicle,  or  other  vehicle  let  for  hire, 
without  first  making  application  in  writing  to  the  board  of  commission- 
ers of  the  city  of  Dallas  for  a  permit  therefor,  and  obtaining  from  said 
board  of  commissioners,  or  under  its  authority,  said  permit,  and  paying 
the  assessor  and  collector  of  taxes  the  license  fee  hereinafter  mentioned ; 
provided,  however,  that  no  permit  shall  ever  be  issued  to  any  such  per- 
son to  use  or  occupy  any  portion  of  the  streets  within  the  hereinafter  de- 
fined bounds,  for  the  purpose  of  a  public  stand,  for  the  standing  of  any 
move  wagon,  express  wagon,  hack,  automobile  or  motor  vehicle,  or  other 
vehicle  let  for  hire,  between  the  hours  of  8:00  o'clock  a.  m.  and  7:00 
o'clock  p.  m.  of  each  day.  And  it  shall  be  unlawful  for  any  such  per- 
son to  use  or  occupy  any  portion  of  any  of  said  streets  within  the  here- 
inafter named  bounds,  between  said  hours,  for  the  purpose  of  a  public 
stand,  for  the  standing  of  any  move  wagon,  express  wagon,  hack,  auto- 
mobile or  motor  vehicle,  or  other  vehicle  let  for  hire."  (Here  follows  a 
description  of  the  territory  named,  which  is  here  omitted.) 

"Section  2.  That  the  term  ^public  stand,'  as  used  in  this  ordinance, 
means  any  place  on  a  public  street  that  is  being  generally  appropriated 
and  used  by  a  move  wagon,  express  wagon,  hack  or  hacks,  automobile  or 
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motor  vehicles,  or  other  vehicles  let  for  hire,  when  not  engaged  in  the 
transportation  of  passengers,  freight  or  property,  for  the  purpose  of 
awaiting  public  or  private  patronage/' 

Section  3  provides  for  the  owners  of  said  vehicles  paying  a  license  fee, 
and  manner  of  securing  a  permit,  etc.  Section  4  specifies  that  $2.50  be 
paid  for  one  year  for  each  vehicle  drawn  by  one  horse,  and  $5.00  for  those 
drawn  by  two  horses  and  motor  vehicles.  The  balance  of  the  ordinance 
prescribes  rules  and  regulations  for  the  manner  in  which  the  owners  of 
said  vehicles  shall  use  and  operate  the  same  on  the  streets  of  the  city, 
and  providing  penalties  for  the  infraction  of  same.  It  also  reserves  to 
the  commissioners  the  right  to  grant  license  to  such  persons  as  they  deem 
proper,  and  also  to  revoke  the  license  of  any  who  violate  said  ordinance. 

There  can  be  no  question,  and  there  seems  to  be  no  contention  to  the 
contrary,  but  that  the  city  of  Dallas  had  the  power  by  proper  ordinance 
to  prevent  the  incumbering  or  obstructing  its  streets,  alleys,  etc.,  and  to 
that  end  regulate  the  use  of  public  vehicles  for  hire,  to  fix  stands  for  the 
same  and  prevent  the  use  of  certain  streets  as  places  for  stands.  (Ex 
parte  Battis,  40  Texas  Crim.  Eep.,  112.)  This  being  conceded,  we  will 
consider  the  objections  urged  to  the  ordinance  of  the  city  sought  to  be  en- 
joined. 

Appellants  complain  that  the  provision  of  the  ordinance  which  pro- 
hibits said  vehicles  from  standing  on  the  streets  within  certain  bounda- 
ries between  the  hours  of  8  o'clock  a.  m.  and  7 :00  o'clock  p.  m.,  is  pro- 
hibitory of  their  doing  business  during  that  time,  and  is  unreasonable 
and  void,  as  the  facts  were  admitted  by  the  demurrers. 

There  is  a  general  allegation  in  the  petition  that  said  ordinance  is  un- 
constitutional, unreasonable  and  void,  and  if  enforced  it  will  practically 
exclude  these  plaintiffs  from  doing  business.  There  are  no  facts  set  out 
showing  wherein  the  ordinance  is  unreasonable,  or  how  they  were  pro- 
hibited from  doing  business.  The  ordinance  does  not  prevent  the  use 
of  the  streets  to  appellants  in  conducting  their  business,  but  only  pre- 
vents the  using,  within  certain  limits  and  certain  streets,  for  standing 
such  vehicles  during  the  prescribed  time.  This  the  city  had  the  power 
to  do,  and  the  petition  should  show  wherein  this  power  was  exceeded  by 
the  city  or  wherein  the  unreasonableness  lies.  In  the  case  of  Battis,  su- 
pra, where  the  Court  of  Appeals  had  under  consideration  an  ordinance  of 
Ft.  Worth  in  reference  to  the  standing  of  vehicles  6n  the  streets  in  some 
respects  similar  to  the  ordinance  here  under  consideration,  in  passing 
on  the  refusal  of  the  court  to  hear  the  facts  to  "show  the  conditions  sur- 
rounding said  streets  constituting  the  locus  in  quo"  in  relation  to  the 
reasonable  exercise  of  the  power  of  the  city,  the  court  said :  ^^e  think 
the  bill  is  defective  in  failing  to  state  the  facts  desired  to  be  proved,''  and 
then  proceeded  to  consider  the  reasonableness  of  said  ordinance  as  pre- 
sented by  the  charter  and  ordinance.  The  ordinance  in  that  case  was 
held  void  as  being  unreasonable,  because  of  its  language  inhibiting  *^the 
stoppage  of  vehicles. on  said  streets  in  the  city  of  Ft.  Worth  for  any  pur- 
pose, except  to  receive  and  discharge  freight  or  passengers  under  it;  no 
matter  what  the  emergency  might  be,  a  person  stopping  a  vehicle  out- 
side of  the  exceptions  would  violate  the  ordinance  and  be  subject  to  pun- 
ishment." The  ordinance  here  under  consideration  is  not  worded  as  the 
one  condemned,  and  ie  not  subject  to  the  same  criticism.    Neither  the 
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charter  nor  the  ordinance  shows  on  its  face  to  be  unreasonable.  The  or- 
dinance is  not  as  restrictive  as  the  Ft.  Worth  ordinance.  It  only  pro- 
hibits the  standing  of  such  vehicles  on  the  streets,  and  is  not  subject  to 
the  construction  that  owners  of  such  vehicles  would  lay  themselves 
liable  to  prosecution  should  an  emergency  require  a  stopping  of  same 
witliin  said  boundaries  during  the  time  specified  by  the  ordinance. 

The  objection  is  made  that  said  ordinance  is  void  because  it  is  dis- 
criminatory and  partial,  in  that  it  gives  the  commissioners  the  discre- 
tion to  say  who  shall  and  who  shall  not  have  permits.  The  principle 
here  invoked  is  contrary  to  well-recognized  authority.  The  right  of 
granting  license  to  one  and  denying  to  another  is  given  in  the  interest 
of  the  public,  and  an  ordinance  is  not  void  on  that  ground.  (Fisher  v. 
St.  Louis,  194  U.  S.,  361 ;  21  Sup.  Ct.  Bep.,  673;  Davis  v.  Massachusetts, 
167  U.  S.,  43;  17  Sup.  Ct.  Bep.,  731;  Wilson  v.  Eureka  City,  173  U.  S., 
32;  19  Sup.-Ct.  Sep.,  317.)  There  is  no  complaint  that  either  of  the 
parties  had  been  refused  license,  and  they  are  not  in  an  attitude  to  com- 
plain. This  last  reason,  if  no  other,  we  think,  answers  the  contention 
that  the  ordinance  is  void,  because  discretion  is  given  to  revoke  a  license 
for  the  violation  of  it's  provisions. 

The  commissioners  had  the  right  to  require  a  license  and  payment 
of  a  fee  therefor,  and  the  fee  charged  is  not  unreasonable,  nor  is  it  double 
taxation,  therefore  not  in  conflict  with  the  Constitution.  (Brown  v. 
Galveston,  97  Texas,  1.) 

The  proposition  is  presented  by  the  appellees  that  no  property  rights 
of  appellants  are  involved  in  this  suit,  and  therefore  a  court  of  equity 
will  not  interfere  to  prevent  the  enforcement  of  said  ordinance.  The 
city  is  not  attempting  to  interfere  with  or  in  any  manner  take  from  them 
the  control  or  use  of  their  property.  The  ordinance  only  prescribes  the 
manner  in  which  the  streets  shall  be  used  by  persons  desiring  to  operate 
vehicles  for  public  hire.  This  the  city  had  the  power  to  do,  and  the  only 
way  it  has  of  enforcing  its  observance  is  a  resort  to  criminal  prosecutions. 
The  threatened  suits  alleged  by  appellants  must  have  reference  to  crim- 
inal prosecutions,  and  the  multipliciiy  thereof  would  depend  upon  the 
actions  of  themselves  in  the  observance  or  violation  of  said  ordinance. 

Ordinarily  an  injunction  will  not  lie  to  restrain  criminal  prosecutions; 
this  for  the  reason  that  an  adequate  and  complete  remedy  is  provided  by 
law. 

In  the  case  of  Greiner-Kelley  Drug  Co.  v.  Trewett,  97  Texas,  377, 
where  an  injunction  was  sought  to  enjoin  a  threatened  prosecution  for 
a  sale  under  the  local  option  law,  the  injunction  was  denied.  Mr.  Jus- 
tice Williams,  speaking  for  the  court,  said :  "The  plaintiff  seeks  to  have 
the  court  declare  in  advance,  as  a  matter  of  law,  that  sales  made  under 
given  circumstances  would  be  lawful,  but  the  courts  appointed  to  try 
alleged  violations  of  law  are  as  competent  to  decide  this  question  as  the 
question  of  fact  which  would  be  involved,  and  to  them  is  confided  by  law 
the  function  of  deciding  both.'' 

In  the  case  of  City  of  Galveston  v.  Mistrot,  47  Texas  Civ.  App.,  63,  in- 
volving the  same  question  as  here  presented,  Mr.  Justice  Beese,  in  a  well- 
considered  opinion,  held  an  injunction  would  not  lie.  See  Ex  parte 
Sawyer,  124  U.  S.,  200;  Davis  v.  Los  Angeles,  189  IT.  S.,  781;  Wade  v, 
Nunnelly,  19  Texas  Civ.  App.,  256, 
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There  being  no  error  in  the  dissolution  of  the  injunction^  the  judg- 
ment is  afiirmed. 

Affirmed. 


Addib  Morgan  et  al.  v.  M.  J.  Tutt  et  al. 

Decided  November  14,  1908. 

1.— STidenoe— Anolent  InBtnuneiLt — Oronndi  of  SiiBpioion. 

An  ancient  instrument,  to  be  admissible  in  evidence  without  proof  of  its 
execution,  must  be  fre«  from  just  grounds  of  suspicion,  must  come  from  the 
proper  custodv,  and  must  have  been  so  acted  upon  as  to  afford  some  corro- 
borative proof  of  its  genuineness.  What  corroborative  evidence  will  be  neces- 
sary when  there  are  suspicious  circumstances  connected  with  such  an  instrument, 
miist  depend  upon  the  facts  of  each  case. 

8.— Same— Oase  Stated. 

Endorsed  upon  a  bond  for  title  to  land  was  a  transfer  in  writing,  apparently 
more  than  thirty  years  old,  by  the  obligee  in  the  bond  to  his  daughter  and  her 
husband;  paper  similar  to  that  upon  which  the  bond  was  written  was  so  pasted 
over  said  transfer  as  practically  to  obliterate  the  same.  Held,  such  obliteration 
of  the  transfer  cast  such  doubt  and  suspicion  upon  its  genuineness  as  called 
for  an  explanation  by  the  party  offering  it  in  evidence,  and  in  the  absence  of 
evidence  that  the  transfer  in  its  original  form  was  delivered  to  the  transferees 
or  was  ever  in  their  possession,  and  of  any  claim  to  the  land  by  virtue  of  the 
transfer  during  the  lifetime  of  the  grantor,  the  transfer  was  properly  excluded 
when  offered  in  evidence  as  an  ancient  instrument. 

S. — Administration — ^Inventory — ^Eyidence. 

The  issue  being  whether  a  certain  tract  of  land  was  the  separate  property 
of  a  surviving  wife  or  the  community  property  of  herself  and  her  deceased 
husband,  the  mere  fact  that  the  wife  as  administratrix  of  her  husband's  estate 
included  said  land  in  the  inventory  of  said  estate,  was  insufficient  to  require 
the  conclusion  that  the  land  belonged  to  the  community  as  against  other  evi- 
dence introduced  to  the  contrary. 

Appeal  from  the  District  Court  of  Ellis  County.  Tried  below  before 
Hon.  P.  L.  Hawkins. 

T.  A,  Beatiy  and  W.  L.  Harding,  for  appellants. — An  ancient  docu- 
ment may  be  admitted  in  evidence  without  proof  of  its  execution  if  it 
appear  to  be  of  the  age  of  at  least  thirty  years,  or  if  it  is  found  in  proper 
custody  and  either  possession  under  it  is  shown,  or  some  other  corrobo- 
rative evidence  of  its  authenticity,  freeing  it  from  all  just  grounds  of 
suspicion.  Stribling  v.  Atkinson,  79  Texas,  164,  holding  pointedly 
that  interlineations  and  erasures  in  an  ancient  deed  are  no  reasons  for 
excluding  it  when  its  genuineness  is  not  put  in  issue;  Woodward  v. 
Keck,  97  S.  W.,  854;  Ammons  v.  Dwyer,  78  Texas,  650;  McCelvey  v. 
Cryer,  8  Texas  Civ.  App.,  440,  holding  where  ancient  deed  showed  one 
name  had  been  erased  and  another  substituted,  there  was  no  ground  for 
excluding  it  from  evidence. 

Where  the  evidence  shows,  as  it  does  in  this  case,  that  the  husband 
had  built  and  established  his  home  upon  a  tract  of  land,  and  died  leav- 
ing his  wife  and  infant  children  in  possession  of  the  same,  the  children 
and  their  mother  were  tenants  in  common,  and  the  possession  of  the 
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mother,  after  the  children  married  and  left  the  old  home,  was  not  ad- 
verse to  the  children.  Phillipson  v.  Flynn,  83  Texas,  583 ;  Rowland  v. 
Murphy,  66  Texas,  535;  Moody  v.  Butler,  63  Texas,  210;  Hudgins  v. 
Sansom,  72  Texas,  231. 

Taking  and  recording  a  deed  to  the  129  acres  in  controversy  by  Mrs. 
Mary  R.  Mayfield  in  1878  to  perfect  the  title  to  the  land  inured  to  the 
benefit  of  her  cotenants,  and  was  not. an  ouster  nor  notice  to  them  of  ad- 
verse possession  by  their  mother.  Lowery  v.  Henderson,  60  Texas,  297; 
Foster  v.  Johnson,  89  Texas,  647;  Phillipson  v.  Flynn,  83  Texas,  583. 

Oroce  &  Eskridge,  for  appellees. — In  order  for  an  ancient  document 
to  be  admissible  in  evidence  without  proof  of  execution,  it  is  not  suffi- 
cient that  it  appear  to  be  at  least  thirty  years  of  age  or  that  it  comes 
from  a  proper  custody,  etc.,  as  asserted  by  the  proposition  of  appellants' 
counsel,  but  it  is  of  first  importance  to  the  admissibility  of  such  an  in- 
strument without  proof  of  execution  that  it  be  free  from  suspicion  and 
come  from  proper  custody;  and  if  there  be  circumstances  of  suspicion 
connected  with  the  instrument,  then  there  must  be  corroborative  proof 
of  genuineness,  the  nature  of  which  will  depend  upon  the  facts  of  each 
case.  Stroud  v.  Springfield,  28  Texas,  649-63;  Ammons  v.  Dwyer,  78 
Texas,  649-51. 

If  J.  0.  Hicks  ever  had  any  estate,  community  or  otherwise,  in  the 
property  in  question,  it  was,  at  most,  only  an  equity,  and  was  repudiated 
by  Mary  A.  Hicks  when  she  took  the  title  to  the  property  in  her  own 
name  in  November,  *78,  which  repudiation  was  followed  by  continued 
claim  on  her  part  of  individual  ownership  for  the  remainder  of  her  life. 
De  Cordova  v.  Smith,  9  Texas,  149-50;  Winbum  v.  Cochran,  9  Texas, 
123-26;  Wingate  v.  Wingate,  11  Texas,  429-30;  Robertson  v.  Wood,  15 
Texas,  1. 

The  rule  generally  broadly  stated  that  one  cotenant  can  not  by  pur- 
chase acquire  and  assert  against  his  cotenants  an  adverse  title,  means 
no  more  than  that  the  other  tenants  may  by  reasonable  action  have  the 
benefit  of  the  title  so  purchased,  and  does  not  mean  that  such  a  purchase 
ipso  facto  vests  the  purchased  estate  in  all  the  joint  tenants.  That  one 
cotenant  may  acquire  the  title  to  the  entire  estate  by  limitations  is  well 
settled.  Freeman  on  Cotenancy,  1st  ed.,  pars.  153-56 ;  Roberts  v.  Thorn, 
25  Texas,  728 ;  Rippetoe  v.  Dwyer,  49  Texas,  505 ;  McFarlin  v.  Leaman, 
29  S.  W.,  44. 

The  assertions  of  adverse  and  individual  interest  by  Mary  A.  May- 
field  in  and  to  this  land  were  of  a  nature  that  appellants  could  not  have 
remained  in  ignorance  of  them  without  culpable  laches  and  negligence  on 
their  part  continued  for  much  more  than  the  periods  of  four  and  ten  years 
limitation  pleaded  by  plaintiffs.  The  means  of  information  were  at 
hand,  and  appellants  can  not  escape  the  pleas  of  limitations  by  asserting 
ignorance  of  facts  which  in  the  exercise  of  ordinary  diligence  they  should 
have  known.  Boren  v.  Boren,  85  S.  W.,  48 ;  Callan  v.  Callan,  74  S.  W., 
965 ;  Gerfers  v.  Mecke,  67  S.  W.,  144. 

If  the  property  was  ever  community  property  of  J.  0.  and  Mary  A. 
Hicks,  then  the  homestead  right  of  Mary  A.  Hicks  was  no  obstacle  to  an 
action  by  defendants  to  assert  their  title  through  J.  0.  Hicks  as  against 
the  claim  of  Mary  A.  Hicks,  afterwards  Mayfield,  that  the  land  was  her 
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separate  property.    A  remainderman  may  sue  when  a  life  tenant  claims 
the  fee.    Clark  v.  Cattrbn,  56  S.  W.,  99. 

TALBOT,  Associate  Justice. — This  is  a  partition  suit,  instituted 
in  the  District'  Court  of  Ellis  County  between  the  heirs  of  Mary  A.  May- 
field,  deceased,  in  which  the  principal  controversy  was  and  is  whether  a 
certain  tract  of  land  of  129  acres  was  the  separate  property  of  the  said 
Mary  A.  Mayfield,  or  the  community  property  of  herself  and  her  second 
husband,  J.  0.  Hicks.  The  case  was  tried  by  the  court  witliout  a  jury, 
and,  judgment  having  been  rendered  in  favor  of  the  plaintiffs,  the  de- 
fendants appealed.    The  following  facts  appear : 

Mary  A.  Mayfield  was  the  daughter  of  one  R.  B.  Tutt,  of  Rusk  Couniy, 
Texas,  and  was  married  three  times.  Plaintiff,  M.  J.  Tutt,  was  the  sole 
issue  jof  the  first  marriage.  The  second  marriage  was  with  one  J.  0. 
Hicks,  of  which  there  was  issue  three  daughters,  appellant,  Addie  Mor- 
gan, Emma,  who  married  R.  W.  Stevenson  and  died  before  her  mother, 
leaving  defendants  below,  Frankie  Witherspoon  and  Edna  Workman, 
her  only  children,  and  her  husband  surviving  her,  and  Jimmie,  who  died 
unmarried,  childless  and  intestate,  before  her  mother.  There  was  no  is- 
sue of  the  third  marriage.  In  the  spring  of  1858  J.  0.  Hicks  and  wife, 
Mary  A.,  were  living  in  Henderson,  Rusk  County,  and  in  April  of  that 
year  Hicks  sold  property  in  Henderson  to  the  value  of  $1,700,  and 
moved  with  his  family  to  Ellis  County.  He  first  came  to  Waxahachie, 
then  went  up  near  Midlothian,  and  in  the  fall  of  1858  moved  on  to  the 
129-acre  tract  of  land  in  controversy,  built  a  h'ouse  upon  it,  and  lived 
there  with  his  family  until  he  Vent  to  the  Civil  War  in  1862,  and  died 
in  the  army  in  the  fall  of  that  year,  his  wife  and  children  continuing  to 
live  on  the  land.  The  widow  married  Robert  F.  Mayfield  November  7, 
1878,  and  they  continued  to  reside  on  the  land  in  question  until  said 
Mary  A.  died,  intestate,  March  10,  1904. 

On  September  9,  1858,  one  William  C.  Sweat,  as  attorney  in  fact  for 
James  L.  Thomberry,  made  to  the  said  R.  B.  Tutt  a  bond  for  title  to 
the  139-acre  tract  of  land  in  controversy,  by  which,  in  consideration  of 
$100  cash,  and  the  obligation  of  said  Tutt  to  pay  $550  one  day  after 
date,  and  $660  twelve  months  after  date,  he  bound  himself  to  make,  or 
cause  to  be  made,  to  said  Tutt,  title  to  said  land  upon  payment  of  said 
credit  sums.  This  bond,  by  order  of  the  trial  court,  has  been  sent  to  this 
court  for  inspection,  and  it  appears  to  have  been  written  on  old-fashioned 
foolscap  paper,  and  upon  its  back  there  was  at  some  time  written  the  fol- 
lowing :  "I  transfer  the  within  bond  to  James  0.  Hicks  and  Mary  Ann 
Hicks,  his  wife,  and  they  are  authorized  to  take  the  deed  in  their  names. 
Given  under  my  hand  and  seal  this  18th  day  of  October,  1860.  (Signed) 
B.  B.  Tutt.    Test :  T.  B.  Hicks,  E.  J.  Batchler,  or  Barksdale.'' 

Over  this  writing  has  been  pasted  paper  like  that  upon  which  the 
bond  was  written  in  such  manner  as  to  completely  cover  the  transfer,  so 
that  it  is  not  apparent  to  ordinary  observation,  but  by  holding  the  paper 
between  one  and  the  light  the  transfer  can  be  read.  The  earliest  posses- 
sion of  this  instrument  by  anyone  through  whom  any  party  to  this  suit 
claims,  shown  by  the  record,  is  the  testimony  of  appellant  T.  A.  Morgan 
that,  in  1873,  this  bond  was  in  the  possession  of  Mrs.  Hicks  (afterward 
Mayfield),  in  the  same  condition  in  which  it  now  is,  with  the  paper 
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pasted  over  the  transfer,  and  it  seems  since  that  time  to  have  been  mostly 
in  the  possession  of  Morgan  or  his  wife,  or  at  least  for  about  twenty- 
eight  years. 

There  is  evidence  to  the  effect  that  the  land  in  question  had  been  paid 
for  before  the  Civil  War  (by  whom  is  not  clear),  except  $70,  and  that 
Thornberry  disappeared  about  the  time  the  war  b^an  and  did  not  re- 
turn until  about  1878,  when  the  balance  due  was  paid  him,  and  on  No- 
vember 6,  1878,  he  executed  and  delivered  to  Mary  A.  Hicks  a  deed  con- 
veying to  her  the  tract  of  land  in  question,  which  was  filed  for  record 
February  14,  1879,  and  was  duly  recorded  in  the  Ellis  County  records. 
It  was  controverted  whether  the  $70  was  paid  from  proceeds  of  stock 
sold  for  Mrs.  Hicks  about  the  time  of  such  payment,  or  with  money  ad- 
vanced by  appellant  Morgan,  the  evidence  being  conflicting.  The  testi- 
mony of  E.  F.  Mayfield  and  of  Mrs.  Middleton  tends  to  the  former  con- 
clusion, while  Morgan  testified  that  he  advanced  Mrs.  Hicks  the  money 
to  finish  paying  for  the  land  $70,  for  which  she  sold  him  about  two  acres 
of  the  land  in  question— timber  land.  This  was  in  1878.  In  1886  R.  F. 
^layfield  and  wife  sold  four  acres,  more  or  less,  of  the  land  in  question 
to  the  Ft.  Worth  &  New  Orleans  Bailway  Company,  the  deed  being  put 
upon  record  the  same  year,  and  in  February,  1898,  they  sold  another 
portion  of  the  tract  to  certain  trustees  of  a  burying  ground,  this  deed 
being  filed  for  record  on  the  day  of  its  execution. 

B.  F.  Mayfield,  who  knew  Hicks  and  wife  from  the  time,  they  came 
to  Ellis  County  until  their  respective  deaths,  testified  that  it  was  under- 
stood in  the  country  that  Mr.  Tutt  bought  this  land,  and  that  Mrs.  May- 
field  had  from  the  time  of  her  marriage  to  him  continuously  claimed 
this  land  as  a  gift  from  her  father,  and  that  there  was  no  other  claim 
made  from  that  time  by  anybody  that  he  ever  heard  of.  Mrs.  Middleton, 
a  near  neighbor  of  Mrs.  Mayfield,  testified  that  Mrs.  Mayfield  frequently 
talked  with  her  about  the  matter,  and  always  claimed  the  property  in 
question  as  coming  to  her  from  her  father,  who  paid  for  it,  except  the 
last  payment,  and  that  during  Mrs.  Mayfield^s  life  she  never  heard  of 
any  claim  by  anyone  to  the  contrary,  while  the  defendant,  Frankie 
Witherspoon,  who  was  twenty-five  years  of  age  when  testifying,  and  has 
been  a  member  of  her  grandmother,  Mrs.  Mayfield's,  family  since  she 
was  four  years  old,  testified  that  Mrs.  Mayfield  told  her  a  good  many 
times  that  her  father  had  given  her  the  place  in  controversy. 

Mrs.  Hicks  took  out  letters  of  administration  upon  the  estate  of  her 
deceased  husband,  J.  0.  Hicks,  in  1863,  and  inventoried  as  part  of  the 
estate  of  J.  0.  Hicks  129  acres  of  land,  but  the  administration  proceed- 
ings were  dismissed  in  1873.  R.  B.  Tutt  was  considered  wealthy,  and 
J.  0.  Hicks  and  wife  were  people  of  moderate  means.  It  was  admitted 
that  appellant,  Mrs.  Workman,  would  testify  that  she  never  had  *any  no- 
tice that  Mary  A.  Mayfield  was  claiming  the  property  adversely  to  her, 
or  as  the  separate  property  of  Mary  A.  Mayfield ;  and  Mrs.  Addie  Morgan 
testified:  "I  never  heard  until  after  my  mother^s  death  that  it  was 
claimed  by  her  or  anyone  else  that  the  land  in  controversy  was  claimed 
to  be  her  separate  property."  Bobert  F.  Mayfield  in  person  waived  all 
the  interest  he  had  in  the  property,  life  or  otherwise,  including  home- 
stead right. 

Plaintiffs  below  alleged  the  property  in  controversy  to  have  been  sepa- 
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rate  property  of  Mary  A.  Mayfield  by  deed,  and  also  by  limitations  of 
three,  four,  five  and  ten  years,  and  the  operation  of  the  doctrine  of  stale 
demand.  No  plea  of  disability  of  any  kind  was  interposed  by  any  of  the 
defendants  to  plaintiffs*  claim  of  title  in  Mrs.  Mayfield  by  limitations, 
but  the  Morgans  and  Workmans  claimed  the  property  in  controversy  to 
have  been  community  property  of  J.  0.  Hicks  and  wife.  The  court  try- 
ing the  case  found  the  property  in  controversy  to  have  been  separate 
property  of  Mary  A.  Mayfield,  and  that  the  parties  were  joint  owners  as 
her  heirs,  and  not  otherwise,  and  that  any  rights  of  defendants  in  the 
land  through  J.  0.  Hicks,  if  he  ever  had  any  interest  in  such  land,  were 
barred  by  the  statutes  of  limitations  and  stale  demand,  as  pleaded  by  the 
plaintiffs. 

In  the  trial  the  defendants,  appellants  in  this  court,  offered  in  evi- 
dence the  transfer  endorsed  on  the  bond  for  title,  and  which  was  ob- 
scured by  the  paper  pasted  over  it,  as  above  stated,  without  proof  of  its 
execution.  To  the  introduction  of  this  transfer  plaintiffs  objected  on 
the  grounds  "that  there  was  no  proof  of  its  execution  and  delivery  in  its 
original  or  present  condition ;  that  it  appeared  suspicious  on  its  face,  and 
such  suspicions  were  not  explained.**  The  trial  court  sustained  the  ob- 
jections, excluded  the  transfer,  and  this  is  made  the  basis  of  appellants' 
first  assignment  of  error.  It  is  contended  that  as  the  transfer  was  over 
thirty  years  of  age  it  proved  itself,  and  needed  no  explanation  because 
of  the  paper  pasted  over  it.  We  are  of  the  opinion  there  was  no  error 
in  the  exclusion  of  this  evidence.  The  rule  laid  down  by  Mr.  Greenleaf 
in  regard  to  the  admissibility  of  an  ancient  instrument,  without  proof  of 
execution,  and  which  has  been  approved  and  followed  by  the  courts  of 
this  State,  is  that  such  instrument  must  be  free  from  just  grounds  of 
suspicion,  must  come  from  the  proper  custody,  and  have  been  acted 
upon  so  as  to  afford  some  corroborative  proof  of  its  genuineness.  (1 
Green,  on  Ev.,  sec.  610;  Stroud  v.  Springfield,  28  Texas,  649.)  Just 
what  corroborative  evidence  will  be  necessary  to  authenticate  the  instru- 
ment, if  there  are  circumstances  of  suspicion  connected  with  it,  will  de- 
pend upon  the  particular  facts  in  each  case.  The  circumstances  of  cor- 
roboration, however,  in  such  case  must  be,  at  least,  sufiicient  to  raise  a 
reasonable  presumption  of  genuineness.     (Stroud  v.  Springfield,  supra.) 

The  practical  obliteration  of  the  transfer  offered  in  evidence  by  the 
paper  which  had  been  placed  over  it  cast  such  doubt  and  suspicion  upon 
its  genuineness  as  called  for  a  satisfactory  explanation  of  it  by  appel- 
lants. The  rule  of  evidence  announced  has  not  been  complied  with  in 
this  case.  There  is  no  evidence  that  the  bond  for  title  with  the  transfer 
in  its  original  form  was  delivered  to  J.  0.  Hicks  and  Mary  A.  Hicks,  or 
to  one  of  them,  or  was  ever  in  their  possession  or  in  the  possession  of 
either  of  them  in  the  lifetime  of  the  said  J.  0.  Hicks,  as  an  instrument 
of  conveyance.  Nor  is  there  any  evidence  that  J.  0.  Hicks  ever  claimed 
the  land  in  controversy  under  the  said  transfer,  and  it  is  apparent,  we 
think,  that  his  wife,  Mrs.  Hicks,  was  not  claiming  under  it. 

In  Holmes  v.  Coryell,  58  Texas,  680,  after  laying  down  th'e  rule  with 

reference  to  the  admissibility  of  a  deed  thirty  years  old  substantially  as 

we  have  stated  it  above,  it  is  said  that  such  deed  ^^must  come  from  the 

proper  custody,  among  other  reasons,  mainly  that  its  delivery  may  be 
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evidenced  by  the  possession  of  the  person  claiming  under  it.'^  The  pos- 
session of  the  land  by  Hicks  and  wife  antedates  the  transfer  in  question 
about  two  years,  and  the  evidence  tends  to  show  that  it  began  in  subor- 
dination to  the  rights  of  R.  B.  Tutt^  and^  aside  from  said  transfer,  which 
can  not  be  considered,  we  see  nothing  in  the  record  that  would  justify 
the  conclusion  that  the  holding  of  the  land  by  J.  0.  Hicks  and  Mrs. 
Hicks,  after  his  death,  was  not  consistent  with  the  claim  of  Mrs.  Hicks 
that  her  father,  B.  B.  Tutt,  gave  her  said  land.  The  mere  fact  that  the 
land  was  inventoried  as  a  part  of  the  estate  of  J.  0.  Hicks,  in  view  of 
the  other  facts,  was  insufficient  to  authorize  such  conclusion.  The  bur- 
den of  explaining  the  suspicious  change  made  by  covering  up  the  trans- 
fer was  upon  appellants,  who  offered  said  transfer  in  evidence,  and  not 
upon  appellees,  as  contended  by  counsel  for  appellants. 

The  second  and  third  assignments  are  to  the  effect  that  the  trial  court 
erred  in  finding  the  property  in  controversy  to  have  been  the  separate 
property  of  Maiy  A.  Majrfield.  We  think  the  evidence  is  sufficient  to 
support  the  courts  finding.  It  appears  that  the  legal  title  to  the  prop- 
erty in  controversy  was  in  the  said  Mrs.  Mayfield,  and  had  been  for 
twenty-five  years  or  more  before  her  death,  during  all  of  which  time  she 
claimed  it  as  her  own.  It  was  also  shown,  without  objection,  that  Mrs. 
Mayfield  stated  repeatedly  to  different  persops  who  testified  at  the  trial 
that  her  father  gave  her  the  land,  and  that  during  her  occupancy  valu- 
able improvements  were  made  upon  it ;  and,  consistent  with  her  declara- 
tions that  she  had  received  the  land  as  a  gift  and  her  asserted  separate 
right  thereto,  and  inconsistent  with  any  recognition  on  her  part  or  claim 
of  the  appellants  that  said  land  was  the  community  property  of  herself 
and  her  second  husband,  J.  0.  Hicks,  she  on  different  occasions  and  to 
different  persons,  after  the  death  of  the  said  Hicks,  sold  parcels  of  said 
land,  apparently  dealing  with  it  as  her  separate  property,  the  deeds  to 
which  were  placed  upon  record  and  possession  taken.  There  is  also  evi- 
dence to  the  effect  that  up  to  the  time  of  Mrs.  Mayfield's  death  appellants 
never  claimed  to  appellee  or  to  Robert  Mayfield  that  the  land  in  contro- 
versy was  other  than  the  separate  property  of  Mrs.  Mayfield,  and  seem- 
ingly recognized  it  as  such,  for  that  the  evidence  shows  that  Robert 
Mayfield  continued  to  reside  on  the  land  after  the  death  of  Mrs.  May- 
field,  and  divided  the  rents  arising  from  the  land  between  the  appellants 
and  appellee,  upon  the  basis  of  ownership,  as  alleged  by  appellees,  which 
was  accepted  by  them  without  protest  or  claim  by  either  that  she  owned  a 
greater  interest;  that  is,  Robert  Mayfield  paid  to  appellee  one-third  of 
said  rents,  to  Mrs.  Morgan  one-third  and  to  Mrs.  Witherspoon  and  Mrs. 
Workman  one-third. 

It  is  also  assigned  "that  the  court  erred  in  his  fifth  conclusion  that 
the  defendants  were  barred  by  limitation  as  against  any  interest  they 
might  have  inherited  from  J.  0.  Hicks.''  Having  held  that  the  evidence 
supports  the  court's  finding,  that  tlie  land  was  the  separate  property  of 
Mrs.  Mayfield,  the  appeal  is  effectually  disposed  of  thereby,  requiring  an 
affirmance  of  the  judgment  below,  and  it  becomes  unnecessary  to  decide 
this  question. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Texas  Central  Eailroad  Company  et  al.  v.  Pool  &  Smith. 

Decided  November  14,  1908. 

1.— Ballways— Conneotlng  Lines — ^Partnenhip. 

Where  three  connecting  lines  uniting  to  transport  cattle  to  market  were 
sued  under  the  allegation  that  they  were  partners,  which  was  not  denied,  judg- 
ment was  properly  rendered  against  all  the  defendants  for  damages  shown  to 
have  been  occasioned  by  negligence  in  the  transportation,  irrespective  of  which 
defendant  was  shown  to  be  negligent,  and  though  the  contracts  of  shipment 
limited  the  liability  of  each  defendant  to  damages  occurring  on  its  own  line* 

8.— Same— Claim  for  Damages. 

Where  connecting  lines  of  railroads  uniting  to  transport  cattle  to  market 
were  sued  as  partners  and  the  partnership  not  denied,  service  of  a  notice  of 
claim  for  damages  required  by  the  contract  of  shipment  could  be  shown  upon 
either  or  any  one  of  the  defendants. 

3.-^Same — Indemnity. 

Where  three  connecting  lines  of  railway,  sued  as  partners  and  not  denying 
that  allegation,  were  held  jointly  liable  for  injuries  occurring  in  the  trans- 
portation of  live  stock,  one  of  the  defendants  against  whom,  no  negligence 
was  shown  was  entitled  to  a  peremptory  instruction  giving  it  judgment  over 
against  its  codefendants  for  the  amount  for  which  it  was  held  liable. 

Appeal  from  the  County  Court  of  Bosque  County.  Tried  below  be- 
fore Hon.  P.  S.  Hale. 

Tetr^,  Gavin  &  Mills,  C.  H.  Yoakum,  H.  8.  Dillard,  A.  H.  Culwell, 
Cureton  dc'Cureton  and  J.  A.  Kibler,  for  appellant. 

E,  B.  Bobertson,  for  appellees. 

PBESLEE,  Associate  Justice. — Appellees  filed  this  suit  in  the 
County  Court  of  Bosque  County  on  account  of  the  alleged  negligent 
handling  of  three  shipments  of  cattle  from  Walnut  Springs,  Texas,  to 
St.  Louis,  same  moving  over  the  lines  of  the  Texas  Central  Railroad 
Company,  the  Gulf,  Colorado  &  Santa  Fe  Eailway  Company,  and  the 
St.  Louis  &  San  Francisco  Eailway  Company,  to  recover  damages  ag- 
gregating nine  hundred  and  eight  dollars  and  eighty-two  cents  besides 
interest.  The  petition  alleged  that  the  three  defendants  were  partners, 
which  was  not  denied  in  the  answers  of  the  defendants,  who  answered 
separately,  each  pleading  the  general  denial  and  that  the  .contracts  of 
shipment  limited  their  liability  to  their  own  lines,  the  Texas  Central 
Bailroad  Company,  however,  pleading  over  against  its  codefendants  and 
asking  for  a  judgment  against  them  for  whatever  plaintiffs  obtained 
against  it.  The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiffs  against  all  the  defendants  for  the  sum  of  six  hundred  and 
seventy-five  dollars',  with  judgment  in  favor  of  the  Texas  Central  Eail- 
road Company  over  against  its  codefendants,  from  which  judgment  all 
of  the  defendants  appeal  and  here  assign  error. 

We  are  of  opinion  that  appellees,  having  sued  appellants  as  partners 
in  the  handling  of  the  stock  shipments  in  question,  and  appellants  and 
each  of  them  having  failed  to  deny  the  existence  of  such  partnership 
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under  oath^  as  between  appellees  and  appellants  such  partnership  is  to 
be  considered  as  established  by  admission,  and  t)iat  under  the  law  of  this 
case  and  the  evidence  adduced  on  the  trial  thereof  appellees  were  entitled 
to  the  judgment  jointly  and  severally  rendered  against  appellants  in  the 
court  below,  irrespective  of  where  and  upon  which  of  appellants*  lines 
of  railway  the  negligence  causing  the  damage  found  occurred;  this  not- 
withstanding the  clause  in  the  contract  of  shipment  by  which  each  of 
said  appellants  sought  to  limit  its  liability  to  its  own  line.  Gulf,  C.  & 
S.  F.  By.  Co.  V.  Edloff,  89  Texas,  454.  As  appellants  were  acting  to- 
gether as  partners  in  the  handling  of  these  shipments,  it  w^as  sufficient 
for  appellees  to  file  a  written  statement  of  their  claim  for  damages  within 
the  time  stipulated  with  one  or  either  of  appellants,  as  was  done  in 
this  case.  No  requirement  obtains  under  the  law  that  such  notice  should 
also  be  filed  with  each  of  the  partners,  appellants  herein. 

We  are  further  of  the  opinion  that  the  trial  court  had  jurisdiction  of 
the  amount  in  controversy  in  this  case,  and  to  enter  the  judgment 
awarded  appellees  in  the  court  below.  St.  Louis  S.  W.  By.  Co.  v.  Dolan, 
84  S.  W.,  393;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Underwood,  98  S.  W.,  453; 
San  Antonio  &  A.  P.  By.  Co.  v.  Bamett,  27  Texas  Civ.  App.,  498. 

Appellants,  the  Gulf,  Colorado  &  Santa  Fe  and  St.  Louis  &  San  Fran- 
cisco Bailway  Companies'  seventh  assignment  of  error  and  proposition 
thereunder  are  not  supported  by  such  statement  as  is  required  under  the 
rules  governing  this  court,  and  said  assignment  will  not  be  here  con- 
sidered. Were  the  statement,  however,  sufficient,  it  is  the  opinion  of 
the  writer  that  there  was  no  error  in  the  court^s  giving  the  charge  com- 
plained of.  The  evidence  failing  to  show  any  negligent  handling  of  the 
shipments  on  the  part  of  the  defendant  Texas  Central  Bailroad  Com- 
pany, it  was  entitled  in  this  case  to  the  peremptory  instruction  given  in 
its  favor  on  its  plea  for  judgment  over  against  its  co-defendants. 

Finding  no  reversible  error  under  any  of  the  assignments  of  appel- 
lants or  either  of  them,  we  conclude  that  the  judgment  of  the  trial  court 
in  this  case  should  be  in  all  respects  affirmed,  and  it  is  so  ordered. 

Affirmed. 


E.     C.  Orbick  v.  City  op  Fort  Worth  et  al. 

Decided  November  14,  1908. 

1. — City  Connoll— Appointment  of  OAoer. 

The  charter  of  a  city  provided  for  choice  of  a  city  attorney  by  the  council; 
by  a  new  charter  such  officer  was  to  be  elected,  and  8.,  who  received  a  majority 
of  the  votes,  was  declared  by  the  city  council  chosen  to  that  office.  It  was 
claimed  by  the  former  incumbent  that  the  new  charter  was  unconstitutional. 
Held  that  the  action  of  the  council  was  equivalent  to  his  selection  under  the 
old  charter,  which  was  in  force  if  the  new  one  was  invalid,  and  the  court 
would  not  inquire  into  the  validity  of  the  new  charter  or  election  under  it  or 
of  the  reasons  moving  the  council  to  declare  him  chosen. 

2. — Constitntion — Beleffatin;  Legiilative  Power. 

An  Act  of  the  Legislature  creating  a  new  special  charter  for  a  city,  but 
providing  that  it  should  be  of  no  further  force  or  effect  if  rejected  at  an  elec- 
tion of  the  voters  of  the  city,  was  not  unconstitutional  as  being  a  delegation 
of  legislative  power. 
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8.— Conititntioa — ^litle  of  Aet — City  Charter — School  Dittriot. 

A  new  special  charter  entitled  an  Act  to  incorporate  and  define  the  powers 
of  a  city,  was  not  unconstitutional  because  it  also  enacted  that  such  city  should 
constitute  an  independent  school  district  under  the  government  of  trustees 
whose  election  was  provided  for  by  such  charter.  This  provision  was  germaine 
and  subsidiary  to  the  matters  embraced  in  the  title  of  the  Act  and  was  not 
necessary  to  be  specially  enumerated  in  such  title. 


The  failure  to  enumerate  in  the  title  of  an  Act  a  subject  of  legislation 
embraced  therein,  is  fatal  to  the  validity  of  only  the  part  of  the  Act  not  em- 
braced in  the  title,  if  this  can  be  separated  from  the  other  provisions. 

6. — Statnte^Emergency. 

The  Legislature  is  judge  of  the  emergency  requiring  a  law  to  take  effect 
at  once;  and  a  recital  in  an  Act  creating  a  new  charter  for  a  city  that  tbe 
existing  one  was  wholly  insufficient  and  unsuitable  and  that  there  is  an  imme- 
diate necessity  for  enlarged  powers,  is  held  to  refer  ,to  the  necessity  that  the 
Act  take  effect  at  once,  as  well  as  to  that  for  suspension  of  the  rules  governing 
its  passage,  and  to  show  a  sufficient  declaration  of  emergency  with  relation  to 
the  time  of  its  taking  effect. 

6.— Elections — Special  City  Charter. 

A  special  city  charter  contained  provisions  concerning  the  manner  of  its 
submission  for  adoption  to  the  voters  of  the  municipality  and  the  form  of  the 
tiallot,  and  these  were  substantially  complied  with  m  the  election.  Held  that 
the  charter,  as  the  latest  expression  of  legislative  will,  prevailed  over  the  gen- 
eral election  law,  where  in  conflict  therewith. 

7. — ^Eleetidn — Collateral  Attack. 

Mere  irregularities  in  the  manner  of  conducting  an  election  will  not  suffice 
to  require  it  to  be  held  void  in  a  collateral  attack  on  the  declared  result. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

John  W.  Wray,  for  appellant. — The  Aet  of  the  Legislature  known  as 
the  *'new  charter**  of  the  city  of  Fort  Worth,  and  so  referred  to  in  the 
pleadings,  is  unconstitutional  and  void,  in  that  the  same  is  a  delegation 
of  legislative  power  by  the  Legislature  of  the  State  of  Texas  to  the 
people,  and  that  in  no  sense  can  the  validity  of  said  Act  or  its  operation 
or  its  effect  be  determined  by  the  people— certainly  in  no  event  on  the 
submission  to  them  in  the  manner  and  on  the  conditions  under  which 
the  said  *'new  charter**  and  the  Act  embodying  the  same  was  submitted 
to  the  people  of  the  city  of  Fort  Worth  under  the  directions  contained 
therein.  State  v.  Swisher,  17  Texas,  441 ;  Giddings  v.  San  Antonio,  47 
Texas,  548;  San  Antonio  v.  Jones,  28  Texas,  31;  Wright  v.  Cunning- 
ham, 91  S.  W.  (Tenn.),  297;  Dillon  on  Municipal  Corporations,  sec. 
44;  Cooly  on  Constitutional  Limitations,  7th  ed.,  163. 

The  court  erred  in  rendering  judgment  against  the  plaintiff,  for  that 
the  Act  of  the  Legislature  aforesaid  creating  the  new  charter  of  the  city 
of  Fort  Worth  is  unconstitutional  and  void  in  that  it  creates  in  the  same 
Act  two  corporations,  to  wit,  the  corporation  of  the  city  of  Fort  Worth 
defining  its  powers  and  prescribing  its  duties,  and  the  corporation  of  the 
school  trustees  of  the  city  of  Fort  Worth  prescribing  its  powers  and  de- 
fining its  duties,  for  the  title  of  the  Act  does  not  in  anywise  indicate  that 
two  corporations  are  created  by  said  Act  and  said  Act  contains  two  sub- 
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jects  and  objects.    Ex  parte  Conner,  61  Ga.,  571 ;  King  v.  Banks,  61  Ga., 
20;  San  Antonio  v.  Peck,  61  Texas,  490. 

The  court  erred  in  rendering  judgment  against  the  plaintiflE,  for  that 
the  Act  of  the  Legislature  embodying  the  new  charter  of  the  city  of  Fort 
Worth  did  not  go  into  effect  until  ninety  days  after  the  adjournment  of 
the  Legislature,  for  no  emergency  requiring  that  the  Act  should  go  into 
effect  at  once  was  recited  either  in  the  preamble  or  in  the  body  of  the 
Act.  Texas  Constitution,  sees,  32,  39,  art.  3 ;  Wicks  Nease  Co.  v.  Watts, 
70  S.  W.,  1001;  Day  Co.  v.  State,  68  Texas,  643;  Belcher  v.  State,  44 
S.  W.,  519;  Jameson  v.  State,  24  S.  W.,  508. 

A  question  submitted  to  the  people  at  a  general  municipal  election, 
which  is  not  submitted  on  the  official  ballot,  to  wit,  the  ballot  containing 
the*  names  of  the  officers  to  be  elected,  is  no  submission,  and  being  a  de- 
parture from  the  law  in  a  matter  of  substance,  the  election,  in  so  far  as 
it  relates  to  the  question,  is  void.  If  we  are  right  in  our  contention  that 
the  wording  of  the  section  merely  prescribes  a  form  of  submission,  the 
case  of  Harvey  v.  Cook  Co.,  77  N.  E.,  424,  applies,  and  settles  the  ques- 
tion as  to  our  correctness. 

Two  elections,  separate  in  all  things,  can  not  be  legally  held  by  the 
same  officers  at  the  same  time  in  the  same  ballot-box,  and  when  so  held 
they  are  void.  This  proposition  is  submitted  as  the  alternative  of  the 
above  in  case  the  court  should  hold  that  the  election  on  the  charter  was 
a  separate  and  distinct  election  from  the  regular  city  election. 

A.  B.  Curtis  and  Sidney  L.  Samuels,  for  appellees. — ^It  was  competent 
for  the  Legislature  to  make  the  charter  dependent  on  the  result  of  an 
election  held  for  that  purpose,  and  in  so  doing  it  was  not  a  delegation 
of  legislative  power  prohibited  by  law.  Johnson  v.  Martin,  75  Texas, 
33,  and  cases  cited;  Graham  v.  Greenville,  67  Texas,  62;  Werner  v. 
City  of  Galveston,  72  Texas,  27;  Dobbins  v.  City  of  San  Antonio,  2 
Texas  TJ.  C,  709 ;  Clarke  v.  Rogers,  81  Ky.,  43 ;  People  v.  City  of  Butte, 
47  Am.  Bep.,  346 ;  City  of  Patterson  v.  Society,  24  N.  J.  L.,  385 ;  Peo- 
ple V.  Solomon,  51  111.,  65;  Bank  of  Chenango  v.  Brown,  26  N.  Y., 
467;  Commonwealth  ex  rel.  Lyon  v.  Painter,  10  Pa.  St.,  214;  56  Pa. 
St.,  361;  Commonwealth  v.  Judges,  8  Pa.  St.,  395;  City  of  Brunswick 
V.  Finney,  64  Ga.,  317;  Cooley  on  Const.  Lim.  (5th  ed.),  star  pages 
118,  119;  1  Dillon  on  Mun.  Corp.  (4th  ed.),  sec.  44,  top  page  77. 

There  was  but  one  subject  embraced  in  the  Act,  and  that  was  suffi- 
ciently indicated  in  the  title,  for  that  the  schools  were  incidental  to  and 
a  part  of  the  governmental  scheme  of  the  city  and  in  no  sense  foreign  to 
the  purposes  for  which  the  charter  was  granted.  Fahey  v.  State,  27 
Texas  Crim.  App.,  146;  Austin  v.  Gulf,  C.  &  S.  F.  Ey.,  45  Texas,  266; 
Doeppenschmidt  v.  Eailway  Co.,  101  S.  W.,  1080 ;  City  of  Jonesboro  v. 
Cairo  Ey.  Co.,  110  TJ.  S.,  192,  Law  ed.,  book  28,  p.  116 ;  McGum  v.  Board 
of  Education,  24  N".  E.,  531 ;  State  ex  rel.  Nash  v.  Madson,  45  N.  W., 
856;  Logan  v.  Solano  Co.,  3  Pac,  464;  Johnson  v.  Harrison,  47  Minn., 
575. 

If  there  were  two  subjects  in  the  Act  only  that  part  not  expressed  in 
the  title  would  be  affected  thereby,  and  this  would  mean  the  elimination 
of  the  school  provisions  from  the  charter,  leaving  the  other  provisions 
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of  the  charter  standing  intact.  Sec.  35,  art.  3  of  the  Const.;  Clark  v. 
Finley,  93  Texas,  176;  Sweeney  v.  Webb,  76  S.  W.,  769. 

If  the  school  sections  of  the  charter  were  tainted  with  invalidity,  ap- 
pellant is  in  no  position  to  attack  the  same  nor  do  his  contentions  involve 
their  consideration.  McLanry  v.  Watelsky,  87  S.  W.,  1048 ;  Sweeney  v. 
Webb,  76  S.  W.,  770;  Bowman  v.  State,  40  S.  W^  796;  Cooley,  Const. 
Limitations  (5th  ed.),  top  page  215,  star  pages  180,  181. 

The  facts  are  suflBciently  recited  in  the  Act  of  the  Legislature  to  show 
that  an  emergency  existed,  and  that  it  was  the  intention  of  the  Legisla- 
ture that  the  Act  should  go  into  effect  at  once,  immediately  upon  its  ap- 
proval by  the  governor.  Williams  v.  Taylor,  83  Texas,  671 ;  Jameson  v. 
State,  24  S.  W.,  508. 

The  provisions  of  the  Terrell  Election  Law  do  not  apply  to  a  special 
election  such  as  the  election  on  the  matter  of  the  city  charter.  Walker 
V.  Mobley,  103  S.  W.,  490 ;  Durham  v.  Bogers,  106  S.  W.,  906. 

CONiNEB,  Chiep  Justice. — As  a  preliminary  statement  of  the  na- 
ture and  result  of  this  suit  we  adopt  that  furnished  us  by  appellant,  viz. : 

"This  was  a  suit  instituted  by  E.  C.  Orrick,  against  the  City  of  Fort 
Worth  and  Sidney  L.  Samuels,  to  recover  the  office  of  city  attorney  of 
the  City  of  Fort  Worth  and  the  emoluments  thereof.  The  petition  sets 
out  substantially  in  detail  the  facts  which  are  set  forth  in  the  statements 
of  fafcts  following,  and  alleged  the  invalidity  of  the  charter  on  six  sepa- 
rate and  distinct  grounds,  five  of  which  will  appear  in  this  brief  under 
proper  assignments  of  error,  and  the  facts  with  reference  to  each  will 
appear  in  the  statement  of  facts  following.  Briefly  stated,  the  five 
grounds  are : 

^*1.    The  Act  is  void  because  it.  is  a  delegation  of  legi^ative  power. 

"2.  Because  it  contains  two  subjects  and  objects,  only  one  of  which 
is  stated  in  the  caption,  and  the  Act  as  passed  is  not  separable. 

*'3.  The  Act  is  wanting  in  a  proper  emergency  clause  to  put  it  into 
immediate  effect. 

"4.    The  ballot  used  in  the  charter  election  was  void. 

'^5.  The  election  of  officers  was  held  at  a  time  sooner  than  in  law  it 
could  be  held. 

"The  defendants  answered  separately,  but  with  identical  answers,  be- 
ginning with  a  general  denial  and  pleading  in  addition  thereto  that  the 
elections  were  held  in  conformity  with  the  charter  of  the  City  of  Fort 
Worth,  and  were  in  all  respects  legal  and  regular,  and  that  the  charter 
of  the  City  of  Fort  Worth  was  adopted  by  the  people,  duly  canvassed, 
and  that  said  Sidney  L.  Samuels  was  duly  elected  ciiy  attorney  under 
said  charter  and  duly  qualified. 

''Statement  of  facts. — The  facts  in  this  case  were  all  i^eed  upon  as  ap- 
pear from  the  agreed  facts  filed  in  a  statement  of  facts  in  this  cause.  In 
so  far  as  necessary  to  be  stated  here  we  make  this  summary : 

^1.  E.  C.  Orrick,  the  plaintiff,  was  on  the  7th  day  of  May,  1907,  and 
had  been  for  some  years  the  city  attorney  of  the  City  of  Fort  Worth, 
duly  elected  and  qualified  under  the  city  charter  of  1901. 

^2.    That  in  March,  1907,  the  Legislature  passed  the  charter  of  the 
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City  of  Fort  Worth,  referred  to  in  the  pleadings  as  the  new  charter, 
which  charter  appears  in  the  Special  Acts  of  the  Legislature  of  1907. 

"3.  That  the  election  was  ordered  by  the  city  council  of  the  City  of 
Fort  Worth  under  section  164  of  the  charter  of  1907,  for  the  purpose 
of  submitting  to  the  people  the  new  charter  as  provided  by  the  Act. 
That  this  call  provided  that  the  style  of  the  ballot  to  be  used  should  be 
as  follows : 

^Official  Ballot. 
For  the  New  Charter. 
Agaiust  the  New  Charter.' 
And  the  said  election  was  called  for  the  2d  day  of  April,  1907,  which 
said  2d  day  of  April  was  the  regular  election  day  for  the  election  of  offi- 
cers under  the  city  charter  of  the  City  of  Fort  Worth  then  in  existence. 
That  the  above  ballots  were  used  at  said  election. 

"4.  That  the  citv  council  at  the  same  time  ordered  an  election  for 
the  oflBcers  to  be  elected  at  the  regular  election  on  the  2d  day  of  April, 
to  wit,  the  assessor  and  collector  and  the  city  marshal.  That  the  two 
elections  were  called  to  be  held  in  the  same  place  and  by  the  same  offi- 
cers, and  were  so  held,  and  were  held  in  the  same  ballot-boxes.  That  the 
candidates  for  the  offices  to  be  elected  had  been  prior  to  said  election 
regularly  nominated  by  the  Democratic  party,  and  the  ballot  used  for  the 
election  of  officers  was  as  follows : 

'Official  Ballot. 
Democratic  Party. 


For  Marshal, 
James  H,  Maddox. 


For  Assessor  and  Collector, 
W.  J.  Gilvin.^ 

That  the  two  ballots  were  on  separate  pieces  of  paper  and  were  deposited 
by  the  voter  in  the  same  ballot-boxes.  That  the  result  of  the  election 
was  largely  for  the  new  charter  and  for  the  Democratic  nominees. 

"5.     That  the  city  council  duly  canvassed  the  ballots  cast,  both  on  the 
charter  and  on  the  officers,  and  duly  declared  the  result.     That  there- 
after, to  wit,  on  the  10th  day  of  April,  1907,  the  mayor  called  an  election 
for  officers  to  fill  the  offices  made  elective  by  the  new  charter,  and  said 
election  was  by  him  called  for  the  4th  day  of  May,  1907.    That  no  pri- 
maries were  held  by  the  Democratic  party  and  no  party  nominees  were 
placed  upon  the  official  ballot  for  said  election.    That  the  Democratic  Ex- 
ecutive Committee,  of  which  Sidney  L.  Samuels  was  chairman,  was  not 
called  together  for  the  purpose  of  calling  a  primary  or  considering  the 
same.    That  after  the  vote  on  the  charter  was  canvassed,  and  before  the 
election  for  officers  was  called  thereunder,  plaintiflE  called  on  Sidney  L. 
Samuels,  then  chairman  as  aforesaid,  and  requested  that  a  primary  be 
called  or  that  the  committee  be  called  together  for  the  purpose  of  con- 
sidering the  calling  of  a  primary,  and  he  said  that  he  would  willingly 
call  the  committee  together  for  such  purpose  if  time  was  given. 

"6»     That  a  meeting  was  held  under  the  auspices  of  the  board  of  trade 
in  the  city  of  Fort  Worth  under  rules  and  regulations  prescribed  by  it 
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on  the  10th  day  of  April,  1905.  That  W,  D.  Harris  was  nominated  for 
mayor  and  Sidney  L.  Samuels  was  nominated  for  city  attorney,  and  the 
present  commissioners  of  the  City  of  Fort  Worth  were  nominated  for 
their  oflBces,  and  the  ticket  so  designated  was  designated  as  the  citizens' 
ticket  and  was  so  placed  upon  the  ofiBcial  ballot. 

"7.  That  the  call  for  the  election,  while  of  date  of  the  10th  of  April, 
1907,  was  published  for  the  first  time  on  the  11th  day  of  April,  the  day 
after  said  convention  nominated  the  citizens'  ticket.  That  said  Samuels 
was  not  consulted  about  the  time  at  which  the  election  was  to  be  held 
nor  when  it  was  to  be  called.  That  he  did  not  know  when  it  would  be 
called  nor  the  date  for  which  it  would  be  called. 

**8.  That  the  election  so  held  resulted  in  a  majority  for  Sidney  L. 
Samuels,  and  the  city  council  canvassed  the  vote  and  declared  the  re- 
sult, and  sometime  during  the  day  of  the  7th  of  May  the  commissioners 
took  charge  of  the  city  government  and  said  Samuels  qualified  as  city 
attorney. 

*'9.  That  there  are  now,  and  have  been  for  many  years  in  the  City  of 
Fort  Worth,  executive  committees  of  both  the  Democratic  and  Republi- 
can parties,  and  the  plaintiflf  for  many  years  has  been  a  Democrat ;  that 
is,  a  member  of  the  Democratic  party. 

**10.  That  the  city  council,  on  canvassing  the  vote  taken  for  oflScers 
aforesaid,  ceased  to  perform  any  duties  with  regard  to  the  city  govern- 
ment, and  the  mayor,  commissioners  and  city  attorney,  who  had  been  de- 
clared by  the  city  council  to  have  been  elected,  proceeded  to  perform  the 
duties  of  their  respective  offices  according  to  and  under  the  new  charter. 
"11.  That  the  mayor,  commissioners  and  other  city  oflBcers  immedi- 
ately, upon  the  qualification  of  said  Samuels  under  the  new  charter, 
recognized  him  and  him  only  as  the  city  attorney  of  said  city,  and  paid 
him  as  the  same  became  due  the  salary  of  the  city  attorney. 

•"12.  That  the  plaintiflf  has  offered  to  perform  the  duties  of  the  of- 
fice and  at  all  times  been  ready  and  willing  to  perform  said  duties,  but 
as  a  matter  of  fact  the  oflSce  has  been  in  fact  occupied  by  said  Samuels 
since  his  qualification. 

"The  court  on  hearing  rendered  a  judgment  for  the  defendant;  plain- 
tiff excepted,  filed  his  bond  and  assignment  of  errors,  and  the  case  is  be- 
fore the  court  for  consideration.*' 

Prior  to  the  Act  attacked  in  this  proceeding  Fort  Worth  was  a  city 
having  a  population  largely  in  excess  of  ten  thousand,  and  as  such  was 
duly  incorporated  by  Special  Act  of  the  Legislature  approved  April  10, 
1901.  ^  (See  Special  Laws  1901,  page  13.)  By  the  charter  of  1901  the 
municipal  government  was  vested  in  a  city  council  composed  of  the 
mayor  and  an  alderman  from  each  of  the  nine  wards  of  the  city.  Among 
other  powers,  the  city  council  were  authorized  *^y  the  vote  of  the  major- 
ity of  the  aldermen  composing  the  city  council,  and  in  case  of  a  tie,  the 
mayor  ...,**  to  elect  (among  other  officers)  a  city  attorney.  These 
elections  were  required  at  the  first  regular  meeting  in  April,  1901,  and 
every  two  years  thereafter.  The  city  attorney  was  to  receive  a  salary  of 
twenty-five  hundred  dollars  per  year  ajid  to  hold  oflSce  for  "two  years, 
and  until  his  successor  shall  have  been  elected  and  qualified.'^  In  April, 
1905,  Mr.  Orrick,  appellant  herein,  was  for  the  second  time  elected  city 
attorney  of  the  city,  and  duly  qualified  and  acted  as  such  until  the  elec- 
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tion  and  qualification  of  appellee  Sidney  Samuels  in  May^  1907,  under 
the  Act  assailed  in  this  suit. 

By  special  Act — the  one  here  in  controversy — approved  February  26, 
1907  (see  Special  Laws,  1907,  page  84),  the  Legislature  granted  a  new 
charter  to  the  city  of  Fort  Worth.  The  charter  changed  the  general 
plan  of  city  government  from  the  old  or  aldermanic  system  to  that  known 
as  the  commission  form,  the  oflBcers  consisting  of  a  mayor,  four  commis- 
sioners, a  city  attorney  and  certain  other  oflScers,  who  were  made  elective 
by  the  qualified  voters  of  the  city  without  regard  to  ward  lines.  This 
Act,  among  others,  contained  the  following  sections  deemed  pertinent 
here: 

"Sec.  127.  All  property,  real  and  personal,  belonging  to  the  City  of 
Fort  Worth,  is  hereby  vested  in  the  corporation  created  by  this  Act,  and 
the  officers  of  said  city  now  in  oflBce  shall  continue  to  exercise  the  powers, 
functions  and  duties,  and  to  receive  the  emoluments  and  compensation 
herein  prescribed,  until  they  shall  have  been  severally  superseded  by  the 
election  or  appointment  and  qualification  of  their  respective  successors 
ais  hereinbefore  provided. 


"Sec.  162.  The  Special  Act  of  the  Legislature  of  Texas,  entitled 
*An  Act  to  incorporate  the  City  of  Fort  Worth,  and  to  grant  a  new  char- 
ter to  said  city,'  approved  April  10,  1901,  and  all  amendments  thereof 
and  thereto,  and  all  other  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  Act,  are  hereby  repealed. 

"Sec.  164.  It  shall  be  the  duty  of  the  city  council  of  the  city  of 
Fort  Worth  at  a  regular  meeting,  or  at  a  call  meeting  for  tliat  purpose 
within  ten  days  after  the  passage  of  this  Act,  to  order  an  election  for  the 
purpose  of  submitting  the  question  to  the  qualified  voters  of  the  City  of 
Fort  Worth  to  determine  whether  or  not  the  City  of  Fort  Worth  will  ac- 
cept and  adopt  this  charter  for  the  government  of  said  city.  And  if 
for  any  reason  the  city  council  should  fail  to  order  said  election  within 
said  ten  days,  then  it  shall  be  the  duty  of  the  mayor  of  the  City  of  Fort 
Worth  to  at  once  order  the  same,  and  for  such  purpose  he  is  hereby 
vested  with  the  power  and  authority  vested  in  the  city  council  by  this 
Act  to  carry  out  the  purposes  of  this  section.  Said  order  of  the  city 
council  shall  designate  the  date  upon  which  said  election  shall  be  held, 
which  date  shall  be  not  less  than  twenty  nor  more  than  thirty  days 
from  the  date  of  such  order.  And  when  such  election  shall  have  been 
ordered  the  city  council  shall  cause  twenty  days'  notice  thereof  to  be 
given  in  one  or  more  newspapers  published  in  the  City  of  Fort  Worth, 
which  notice  shall  state  the  purpose  of  said  election.  The  said  order  of 
the  city  council  shall  also  direct  the  printing  of  the  ballots  to  be  used 
in  such  election,  and  the  same  shall  provide  that  the  ballot  of  those 
favoring  the  adoption  of  this  charter  shall  read.  Tor  the  new  charter,' 
and  those  opposing  the  adoption  of  the  new  charter  shall  read,  *Against 
the  new  charter.'  The  said  election,  except  as  herein  otherwise  pro- 
vided, shall  be  held  and  the  returns  thereof  made  and  canvassed  in  ac- 
cordance with  the  provisions  of  laws  applying  to  elections  held  within 
the  City  of  Fort  Worth  under  the  present  provisions  of  its  charter  and 
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of  the  laws  bf  the  State  of  Texas  governing  the  same;  and  all  require- 
ments and  penalties  applying  to  general  elections  shall  apply  to  said 
election.  The  expense  for  holding  such  election  shall  he  paid  by  the  City 
of  Port  Wortii,  and  if  a  majority  of  the  votes  cast  at  said  election  shall 
be  in  favor  of  the  new  charter,  then  the  city  council  shall  so  declare  and 
the  same  shall  be  in  force  from  and  after  the  date  of  the  canvass  of  the 
returns  by  the  city  council,  which  canvass  of  the  returns  shall  be  made 
by  the  city  council  within  five  days  after  the  date  of  holding  said  elec- 
tion ;  and  if  a  majority  of  the  votes  cast  at  said  election  shall  be  against 
the  new  charter,  then  the  city  council  shall  so  declare,  and  this  Act  shall 
be  of  no  force  nor  effect/' 

Opinion. — Appellee  asserts  as  an  independent  proposition,  in  reply  to 
all  assignments  of  error,  that  "If  it  were  assumed  that  the  new  charter 
never  became  effective,  but  that  the  old  charter  was  still  in  effect,  then 
the  city  council^  by  its  own  choice  and  of  its  own  volition,  selected  and 
elected,  as  it  had  a  right  to  do,  Sidney  L.  Samuels  as  city  attorney  of 
the  City  of  Fort  Worth/'  No  satisfactory  answer  to  this  proposition  has 
been  presented  or  suggests  itself  to  our  minds.  The  charter  of  1901, 
as  stated,  conferred  the  power  of  election  upon  the  city  council  and  fixed 
the  term  of  office  at  two  years  without  prescribing  the  method  or  man- 
ner of  election.  In  such  case  the  courts  will  not  undertake  to  inquire 
into  the  reasons  that  may  have  influenced  the  city  council,  or  to  de- 
clare invalid  in  a  collateral  proceeding,  such  as  this,  any  action  on  the 
part  of  the  council,  even  if  irregular,  that  was  equivalent  to  an  election. 
It  would  seem,  therefore,  to  be  immaterial  to  the  inquiry  before  us  that 
the  cily  council,  before  declaring  Mr.  Samuels  to  be  the  city  attorney, 
first  sought  the  will  of  the  citizens  to  be  affected  under  a  void  election 
law.  The  material  facts  would  seem  to  be  that,  in  a  manner  and  for 
reasons  satisfactory  to  the  aldermen  and  mayor,  appellee  Samuels,  after 
the  expiration  of  appellant's  term  under  the  charter  upon  which  this 
suit  is  based,  was  declared  elected  city  attorney.  This  election  is  not 
attacked  as  intrinsically  unfair,  nor  is  it  contended  that  appellee's  ac- 
ceptance and  qualification  for  the  office  was  other  or  different  in  sub- 
stance from  what  it  would  have  been  had  all  parties  concerned  under- 
stood that  they  were  acting  under  the  charter  of  1901,  instead  of  that 
of  1907.  In  view,  however,  of  the  great  importance  of  the  questions 
presented  to  the  citizens  of  Fort  Worth,  involving  as  they  do  the  validity 
of  many  municipal  acts,  including  the  issuance  of  a  large  amount  of 
city  bonds,  we  do  not  care  to  rest  our  decision  upon  the  question  above 
suggested,  or  to  further  elaborate  it,  but  will  proceed  to  determine  the 
questions  presented  relating  to  the  validity  of  the  Act  and  charter  of 
1907,  from  which  we  have  quoted. 

First,  then,  was  said  Act  void  because  it  delegated  legislative  power 
to  the  people  of  the  city  in  contravention  of  the  Constitution  ?  We  think 
not.  It  is  true  that  the  Act  (sec.  164)  provides  that,  "if  a  majority  of 
the  votes  cast  at  said  election  (the  election  provided  for  by  the  Act) 
shall  be  against  the  new  charter,  then  the  ciiy  council  shall  so  declare, 
and  this  Act  shall  be  of  no  force  nor  effect."  But  this,  in  our  judgment, 
is  not  to  be  construed  as  conferring  upon  the  people  the  power  of  re- 
peal, as  appellant  urges.    When  construed  as  a  whole,  a  more  reasonable 
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construction  is  that  the  Legislature  intended  the  Act  of  1907  to  operate 
immediately^  to  the  exclusion  of  all  other  conflicting  laws,  in  so  far  as 
necessary  or  proper  thereunder  to  elicit  the  will  of  the  electors  in  refer- 
ence of  the  new  charter,  and  to  declare  the  entire  Act,  including  the 
charter,  of  no  further  force  or  effect  in  event  of  the  contingency  of  an 
unfavorable  vote.  The  Legislature  declared  the  repeal,  if  one,  and  if  it 
may  be  so  termed,  merely  submitting  to  the  people  the  question  of 
whether  the  new  charter  as  contained  in  the  Act  was  acceptable.  We 
find  nothing  in  our  Constitution  forbidding  such  legislation,  and  it  is 
of  a  character  very  generally  approved  by  the  authorities.  We  quote 
from  Cooley  on  Constitutional  Limitations  (fifth  edition),  top  page  141 
(star  page  118),  as  follows:  "Xevertheless,  as  the  corporators  have  a 
special  and  peculiar  interest  in  the  terms  and  conditions  of  the  charter, 
in  the  powers  conferred  and  liabilities  imposed,  as  well  as  in  the  general 
question  whether  they  shall  originally  be  or  afterwards  remain  incorpo- 
rated at  all  or  not,  and  as  the  burdens  of  municipal  government  must 
rest  upon  their  shoulders,  and  especially  as  by  becoming  incorporated 
they  are  held,  in  law,  to  undertake  to  discharge  the  duties  the  charter 
imposes,  it  seems  eminently  proper  that  their  voice  should  be  heard  on 
the  question  of  their  incorporation,  and  that  their  decisions  should  be 
conclusive,  unless,  for  strong  reasons  of  State  policy  or  local  necessity, 
it  should  seem  important  for  the  State  to  overrule  the  opinion  of  the 
local  majority.  The  right  to  refer  any  legislation  of  this  character  to 
the  people  peculiarly  interested  does  not  seem  to  be  questioned,  and  the 
reference  is  by  no  means  unusual.''  We  add  the  following  quotation 
from  Dillon,  Municipal  Corporations  (fourth  edition),  volume  1,  sec- 
tion 44,  top  page  77:  "But  while  the  Legislature  is  not  bound  to  ob- 
tain the  acceptance  or  assent  of  the  municipal  corporation,  it  is  well 
established  that  a  provision  in  a  municipal  charter  that  it  shall  not  take 
effect  unless  assented  to  or  accepted  by  a  majority  of  the  inhabitants,  is 
not  unconstitutional,  it  being  in  no  just  sense  a  delegation  of  legislative 
power,  but  merely  a  question  as  to  the  acceptance  or  rejection  of  a  char- 
ter.'' 

In  Clarke  v.  Bogers,  81  Ky.,  43,  it  is  said  (quoting  from  the  head- 
note)  :  "The  general  assembly  can  not  delegate  its  power  to  enact  laws, 
but  whether  or  not  the  law  enacted  shall  become  operative  may  be  made 
to  depend  on  the  popular  will."  A  familiar  illustration  of  this  principle 
may  be  found  in  our  own  legislation  by  referring  to  the  local  option 
laws.  The  laws  are  enacted  and  repeal  all  laws  in  conflict,  but  whether 
they  shall  operate  in  a  given  county  or  precinct  depends  entirely  upon 
the  will  of  the  qualified  voters  of  such  district.  These  laws  have  long 
been  upheld  as  against  many  assaults,  and  the  procedure  under  discus- 
sion received  recognition  by  our  Supreme  Court  in  the  case  of  Werner 
v.  City  of  Galveston,  72  Texas,  27,  where,  in  discussing  one  of  the  cases 
cited  by  appellant  herein,  it  is  said :  "But  it  does  not  follow  from  this 
that  the  Legislature  has  no  authority  to  confer  a  power  upon  a  munici- 
pal corporation  and  to  authorize  its  acceptance  or  rejection  by  the  mu- 
nicipality according  to  the  will  of  the  voters  as  expressed  at  the  ballot- 
box."  And  in  discussing  an  Act  incorporating  the  city  of  San  Antonio 
our  Supreme  Court,  in  San  Antonio  v.  Jones,  28  Texas,  19,  say,  among 
other  things :  "Nor  is  a  statute,  whose  complete  execution  and  applica* 
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tion  to  the  subject  matter  is,  by  its  provisions,  made  to  depend  on  the 
assent  of  some  other  body,  a  delegation  of  legislative  power."  See,  also, 
Graham  v.  City  of  Qreenville,  67  Texas,  62,  and  Werner  v.  City  of  Qal- 
veston,  72  Texas,  22.  We  overrule  all  assignments  raising  this  ques- 
tion. 

Appellant  next  contends  that  the  Act  of  1907  is  void  in  that  it  con- 
tains two  subjects,  only  one  of  which  is  stated  in  the  title.  Our  Consti- 
tution provides  that:  ^*No  bill  (except  general  appropriation  bills,  which 
may  embrace  the  various  subjects  and  accounts  for  and  on  account  of 
which  moneys  are  appropriated)  shall  contain  more  than  one  subject, 
which  shall  be  expressed  in  its  title.  But  if  any  subject  shall  be  em- 
braced in  an  Act  which  shall  not  be  expressed  in  the  title,  such  Act  shall 
be  void  only  as  to  so  much  thereof  as  shall  not  be  so  expressed."  (Article 
3,  section  35,  State  Constitution.)  The  title  to  the  Act  in  question  is 
as  follows:  "An  Act  to  incorporate  the  City  of  Fort  Worth,  Tarrant 
County,  Texas,  and  to  grant  it  a  new  charter ;  to  define  its  powers  and  to 
prescribe  its  duties  and  liabilities;  to  provide  for  its  approval  by  the 
qualified  electors  of  said  city,  and  to  declare  an  emergency."  (Special 
Laws  1907,  page  81.)  The  Act  in  question,  as  may  be  seen  by  reference 
thereto,  in  addition  to  providing  complete  plan  and  power  for  the  purely 
civic  government  of  the  municipal  body,  also  declares  that  the  city  shall 
constitute  an  independent  school  district  under  the  government  of  seven 
trustees,  whose  election  is  provided  for.  These  trustees  are  given  com- 
plete control  of  the  public  free  schools  in  the  city,  it  being  provided  only 
that  the  treasurer  of  the  City  of  Fort  Worth  should  be  the  treasurer  of 
the  board  of  school  trustees,  and  that  the  assessor  and  collector  of  the 
city  taxes  should  be  the  assessor  and  collector  of  taxes  for  the  board  of 
school  trustees,  and  that  the  "assessor  and  collector  shall  assess  and  col- 
lect the  taxes  for  school  purposes,  and  the  levy  for  taxes  for  school  pur- 
poses in  the  City  of  Fort  Worth  shall  be  based  upon  the  same  assessment 
of  property  upon  which  the  levy  for  other  city  purposes  is  based,  and 
said  taxes  for  school  purposes  shall  be  assessed  and  collected  as  other 
city  taxes  are  assessed  and  collected."  The  trustees,  however,  were  given 
the  power  to  fix  the  rate  at  which  taxes  should  be  assessed  (sec.  157), 
and  generally  given  such  powers  as  may  be  exercised  by  the  trustees  of 
independent  school  districts.  The  basis  of  appellant's  contention  is  sub- 
stantially that  the  Act  creates  two  independent  corporations,  to  one  of 
which  the  title  of  the  Act  has  no  reference,  and  that,  therefore,  the  en- 
tire Act  must  be  annulled.  The  question  thus  presented  perhaps  in- 
volves greater  uncertainty  than  any  other  presented  in  the  case,  but 
while  the  section  of  the  Constitution  quoted  has  uniformly  been  held  to 
be  mandatory,  its  interpretation  has  always  been  liberal  when  necessary 
to  sustain  the  validity  of  a  law.  See  Austin  v.  Gulf,  C.  &  S.  F.  B.  R. 
Co.,  45  Texas,  266;  Cooley,  Const.  Lim.,  216  (6th  ed.).  Says  our  Su- 
preme Court  in  Doeppenschmidt  v.  International  &  G.  N.  B.  Co.,  100 
Texas,  532 :  "It  would  be  burdensome,  if  not  intolerable,  to  require  that 
the  title  should  be  as  full  as  the  Act  itself.  The  word  ^title'  implies 
that  no  such  requirement  exists.  The  purpose  of  the  constitutional  pro- 
vision is  merely  to  reasonably  apprise  the  legislators  of  the  contents  of 
the  bill,  to  the  end  that  surprise  and  fraud  in  legislation  may  be  pre- 
vented."   In  the  case  of  McGurn  v.  Board  of  Education,  24  N.  E.,  531, 
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it  was  urged  that  an  annexation  Act  of  the  Legislature  of  Illinois  was 
void  in  so  far  as  it  related  to  public  schools  and  school  property,  because 
of  its  being  violative  of  that  part  of  the  Illinois  Constitution  which, pro- 
vides that  ^^no  Act  hereafter  passed  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title.''  The  court  in  construing 
the  Act  had  this  to  say : 

"The  Subject  expressed  in  the  title  to  said  Act  is  'the  annexation  of 
cities,  incorporated  towns  and  villages,  or  parts  of  same,  to  cities,  in- 
corporated towns  and  villages.'  The  contention  is  that  the  several  mu- 
nicipal corporations  named-  in  the  said  title  on  the  one  hand,  and  school 
districts,  school  townships  and  boards  of  education  on  the  other,  are 
two  distinct  classes  of  corporations  existing  under  different  laws,  having 
different  functions,  power  and  objects,  and  constituting  wholly  dissimi- 
lar and  dissociate  governmental  agencies,  and  therefore  that  those  por- 
tions of  the  Act  relating  to  these  various  school  corporations  relate  to  a 
subject  entirely  foreign  to  that  of  uniting  adjoining  cities,  incorporated 
towns  and  villages  by  annexation.  We  are  unable  to  see  any  such  repug- 
nancy or  incompatibility  between  the  functions,  powers  and  objects  of 
these  two  classes  of  corporations  as  to  render  it  improper  for  the  Legis- 
lature, in  its  discretion,  to  commit  them  all  to  a  single  class  of  corpora- 
tions. It  is  a  well-known  fact  that  in  the  past  history  of  our  municipal 
corporations  the  support,  control  and  management  of  public  schools 
have  not  infrequently  been  placed  directly  in  charge  of  city  govern- 
ments. Whether  that  is  the  best  or  wisest  mode  of  organizing  and  main- 
taining public  schools  has  nothing  to  do  with  the  question.  Nor  is  the 
repugnancy  between  the  functions  of  these  two  classes  of  corporations 
established  by  the  fact  that,  by  our  present  school  law,  the  charge  and 
control  of  schools  in  cities  having  over  one  hundred  thousand  inhabi- 
tants is  committed  to  a  board  of  education — ^an  organization  which  in 
some  points  of  view  is  to  be  regarded  as  a  subordinate  department  of  the 
city  government,  and  in  others  as  an  independent  municipal  corpora- 
tion. Such  distribution  of  municipal  powers  simply  shows  that,  in  the 
judgment  of  the  Legislature,  a  board  of  education  is  the  best  instrumen- 
tality for  taking  charge  of  and  maintaining  a  system  of  free  schools 
within  the  city,  and  not  that  the  same  functions  might  not  constitution- 
ally have  been  committed  directly  to  the  city." 

In  the  case  of  the  State  ex  rel.  Nash  v.  Madson,  45  N.  W.,  856,  tlie 
Supreme  Court  of  Minnesota  had  under  consideration  the  question  of 
duality  of  subject,  upon  the  ground  of  which  the  Act  had  been  assailed, 
to  wit,  the  subject  of  a  municipal  government  and  the  maintenance  of 
public  schools,  no  allusion  to  the  schools  having  been  made  in  the  title. 
After  adverting  to  the  well-known  principle  that  a  liberal  rather  than  a 
strict  construction  obtains  in  such  matters,  the  court  said : 

"These  institutions  (schools)  are  an  important  feature  in  every  mu- 
nicipality. They  are  part  of  them,  closely  connected  in  many  ways,  us- 
ing the  municipal  officers  and  machinery  in  the  levying  and  collecting 
of  their  revenues,  and  frequently,  as  will  be  seen  upon  examination  of 
the  various  charters  in  this  and  other  States,  fully  recognized  as  a 
legitimate  object  of  legisjation  when  dealing  with  the  subject  of  munici- 
pal government.     Indeed,  it  matters  not  that  an  Act  embraces,  tech- 
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nically,  more  than  one  subject,  one  of  which  only  is  expressed  in  the 
title,  so  that  they  are  not  foreign  and  extraneous/^ 

Without  citing  other  authority,  the  cases  from  which  the  above  quo- 
tations are  made,  and  which  are  cited  by  appellees,  tend  to  show,  as  ap- 
pellees insist,  the  trend  of  the  judicial  mind,  and  we  think  an  applica- 
tion of  the  construction  thus  indicated  to  the  title  under  consideration 
fairly  supports  appellees*  contention  that  the  subject  and  government 
of  the  public  free  schools  in  the  City  of  Fort  Worth  are  sufficiently  com- 
prehended in  the  title  to  the  special  Act  of  1907.     Under  the  simple 
title,  "An  Act  to  incorporate  the  City  of  Fort  Worth  and  to  grant  a  new 
charter  to  said  city,"  the  City  of  Fort  Worth  was  incorporated  in  1901, 
as  hereinbefore  shown.    Under  this  charter  appellant  claims  rights,  and 
it  deals  very  fully  with  the  subject  of  the  free  schools  of  the  city.     It 
provided  for  the  election  of  trustees  by  the  city  council,  but  declared  that 
"the  public  free  schools  of  said  city  shall  be  under  the  control  and  super- 
vision of  such  board  of  trustees,  and  said  board  when  appointed  shall 
have  the  power  to  control,  manage  and  govern  said  schools  in  all  things 
and  matters,  and  order  the  payment  of  school  funds  for  school  purposes, 
and  shall  have  power  to  elect  a  superintendent  of  public  schools  in  said 
city,  and  to  select  all  teachers  and  fix  the  salaries  thereof,"  and  it  is  a 
matter  of  public  history  in  this  State  that  many  of  our  cities  have  as- 
sumed control  of  the  public  free  schools  within  their  limits,  sometimes 
directly  through  the  city  council  and  in  other  instances  through  the  in- 
tervention of  trustees  with  powers  generally  such  as  given  to  the  trus- 
tees in  the  Act  of  1907,  and  it  would  seem  that  the  "subject"  is  fairly 
germane — subsidiary — to  the  main  subject  indicated  in  the  title  of  the 
special  Act  under  consideration,  and  hence  not  subject  to  the  objection 
urged.    McMeans,  Tax  Collector,  v.  Finley,  88  Texas,  516.    But  should 
we  be  mistaken  in  this  view,  the  Constitution  itself  declares  the  conse- 
quence.   The  very  provision  relied  upon  by  appellant  and  above  quoted 
says:  "But  if  any  subject  shall  be  embraced  in  an  Act  which  shall  not 
be  expressed  in  the  title,  such  Act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  expressed."    If  it  be  true  that  the  courts  should 
in  any  case  annul  an  entire  Act  notwithstanding  the  constitutional  di- 
rection above  given,  we  think  we  are  safe  in  saying  that  it  would  only 
be  done  with  the  greatest  hesitation,  and  only  in  cases  where  the  sub- 
ject not  embraced  in  the  title  was  so  inseparably  connected  with  the  sub- 
ject stated  in  the  title  as  that  a  reasonable  presumption  was  afforded 
that  the  Legislature  would  not  have  enacted  the  law  without  the  inclu- 
sion of  the  subject  tainted  with  invalidity.    It  would  seem  that  the  re- 
lation between  the  subjects  under  discussion  here  is  by  no  means  neces- 
sarily interdependent.    All  provisions  relating  to  the  government  of  the 
public  free  schools  might  be  expugned  from  the  Act  of  1907  and  there 
yet  remain  everything  necessary  for  the  establishment  and  government 
of  an  incorporated  municipality,  with  power  in  the  people  to  assume 
control  of  the  free  schools  under  the  general  laws.    Besides,  it  is  certain 
that  appellant  is  not  seeking,  nor  entitled  to,  relief  under  any  provision 
of  the  Act  relating  to  the  subject  of  free  schools,  and  hence  we  may  de- 
cline to  declare  them  invalid  without  just  cause  of  complaint  on  his  part. 
Sweeny  v.  Webb,  33  Texas  Civ.  App.,  324;  McLaury  v.  Watelsky,  39 
Texas  Civ.  App.,  394;  Clark  v.  Finley,  93  Texas,  177. 
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Appellant  further  insists  that  the  emergency  clause  of  the  Act  of 
1907  was  insufficient  to  authorize  its  immediate  passage^  and  hence  that 
the  Act  did  not  go  into  effect  until  ninety  days  after  the  adjournment  of 
the  Legislature,  and  after  the  time  of  appellee  Samuel's  election  and 
qualification.    The  emergency  clause  (sec.  163  of  the  Act)  is  as  follows: 

*n??Tierea8,  there  has  been  a  rapid  growth  in  the  population  in  the 
City  of  Port  Worth  and  its  material  development,  so  that  the  present 
charter  of  the  City  of  Fort  Worth  is  wholly  insufficient  and  unsuited  for 
the  existing  conditions  in  this  city,  and  there  is  an  immediate  necessity 
for  enlarged  powers  for  the  proper  government  of  the  said  city;  there- 
fore there  is  an  imperative  public  necessity  and  emergency  requiring  the 
suspension  of  the  constitutional  rule  which  provides  that  bills  shall  be 
read  on  three  several  days.  It  is,  therefore  hereby  enacted  that  said 
rule  shall  be  and  is  hereby  suspended,  and  this  Act  shall  take  effect  and 
be  in  force  from  and  after  its  passage;  subject,  however  to  the  result  of 
the  election  hereinafter  provided  for.*' 

Section  32,  article  3  of  the  Constitution,  declares  that  no  bill  shall 
have  the  force  of  law  until  it  has  been  read  on  three  several  days  in 
each  house,  but  that  in  cases  of  imperative  public  necessity  to  be  stated 
in  the  preamble  or  body  of  the  bill,  four-fifths  of  the  house  in  which  the 
bill  may  be  pending  may  suspend  the  rule.    Section  39  of  the  same  arti- 
cle declares  that  no  law  passed  by  the  Legislature,  except  the  general 
appropriation  Act,  shall  take  effect  or  go  into  force  until  ninety  days 
after  the  adjournment  of  the  session  at  which  it  was  enacted,  unless 
otherwise  directed  in  case  of  an  emergency,  which  must  be  expressed  in 
the  preamble  or  body  of  the  bill  by  a  vote  of  two-thirds  of  all  the  mem- 
bers.   It  is  not  insisted  that  the  Legislature  failed  to  suspend  the  rules 
or  pass  the  law  by  less  than  the  constitutional  number  of  votes,  but  the 
contention  seems  to  be  that  while  the  emergency  clause,  which  we  have 
quoted,  is  sufficient  to  authorize  a  suspension  of  the  rules,  it  is  insuffi- 
cient to  authorize  the  laVs  immediate  effect.    It  seems  apparent  to  us, 
from  a  consideration  of  the  emergency  clause  quoted,  that  not  only  did 
the  Legislature  hold  that  an  emergency  existed  requiring  a  suspension  of 
the  rules,  but  also  that  such  emergency  required  the  law  to  take  effect  at 
once.    The  Legislature  itself  was  the  judge  as  to  the  necessity  in  each  in- 
stance. The  facts  stated  in  the  emergency  clause  seem  to  apply  as  well  to 
both  phases  of  the  question.    The  "therefore"  preceding  the  declaration 
of  immediate  enactment  as  certainly  in  our  judgment  has  reference  to 
the  facts  recited  by  the  Legislature  as  constituting  the  emergency  as  the 
"therefore"  in  the  emergency  clause  relating  to  a  suspension  of  the  rules. 
As  a  whole  we  think  it  reasonably  clear  that  it  was  the  legislative  intent 
that  the  emergency  declared  by  them  should  operate  to  both  authorize  s 
suspension  of  the  rules  and  to  make  the  law  immediately  effective.     See 
Jameson  v.  State,  32  Texas  Crim.  Bep.,  385. 

Appellant's  further  and  final  contention  is  that  the  special  Act  of 
1907  has  never  been  put  legally  into  effect,  in  that  the  question  to  be 
submitted  to  the  people  of  the  city  was  not  submitted  on  the  official 
ballot  in  accordance  with  the  Terrell  Election  Law,  and  in  that  it  was 
submitted  at  a  general  municipal  election  upon  a  separate  ballot.  Sec- 
tion 164  of  the  charter,  hereinl3efore  quoted,  declared  the  time  and  pur- 
pose of  the  election  and  that  the  city  council  should  direct  the  printing 
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of  the  ballots  to  be  used  in  the  election^  and  that  these  ballots  should 
contain  the  words  "For  the  New  Charter"  and  "Against  the  New  Char- 
ter." The  agreed  statement  of  facts  shows  that  within  the  time  pre- 
scribed by  the  Act  notice  of  the  charter  election  was  called  and  published 
in  two  daily  newspapers  in  the  city  of  Fort  Worth  for  a  full  twenty  days 
before  the  election,  and  that  the  matter  was  generally  discussed  by  all 
the  newspapers,  and  in  public  meetings  as  well;  that  at  the  election 
there  were  cast  two  thousand  one  hundred  and  seventv-seven  votes  for 
the  adoption  of  the  charter  and  four  hundred  and  &ve  votes  against  it. 
The  ballot,  the  form  of  which  is  hereinbefore  set  out,  contained  all  that 
was  specifically  required,  and  in  our  view  the  undisputed  facts  show  at 
least  a  substantial  compliance  with  the  special  law  authorizing  the  spe- 
cial election  involved  in  this  controversy,  and  that,  therefore,  it  is  not 
subject  to  attack,  at  least  in  this  proceeding.  The  Tejrrell  Election  Law 
by  its  own  terms  does  not  apply  when  it  is  otherwise  provided,  and  we 
think  the  special  law  in  question,  as  the  latest  expression  of  the  legisla- 
tive will,  should  govern.  .  See  Walker  v.  Mobley,  101  Texas,  28 ;  Hash  v. 
Ely,  45  Texas  Civ.  App.,  259;  Durham,  County  Judge,  v.  Eogers,  48 
Texas  Civ.  App.,  232,  and  authorities  therein  cited.  In  addition  to 
which  it  may  be  added  that  the  validity  of  the  charter  and  election  under 
consideration  has  never  been  questioned  in  any  suit  at  the  instance  of 
the  State,  or  in  any  direct  proceeding  by  any  person,  and  there  is  no 
contention  of  fraud  in  the  election.  It  would  therefore  seem  to  be  going 
very  far  to  say  upon  a  collateral  attack,  such  as  we  conceive  this  to  be, 
that  the  charter  and  election  should  be  annulled  for  some  mere  irregu- 
larity in  depositing  the  ballot  which  so  clearly  expressed  the  will  of  the 
people.  See  Kulp  v.  Bailey,  99  Texas,  310;  Fowler  v.  State,  68  Texas, 
30;  Snyder  v.  Baird  Independent  School  District,  102  Texas,  4. 

We  conclude  that  all  assignments  of  error  should  be  overruled  and 
that  the  judgment  below  should  be  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis,  San  Fbancisco  &  Texas  Bailwat  Company  et  al.  y.  Al- 

VERSON^  GOBEB  &  SpABKS. 
Decided  November  14^  1008. 

Iw— Baflwaya — Carrlasre  of  Live  Stock— Evidence — Pleadinir. 

Under,  an  allegation  that  cattle  transported  to  market  were  negligently 
delayed  and  thereby  lost  in  weight  and  suffered  in  appearance,  evidence  is  ad- 
missible that  the  cattle  got  down  while  standing  on  sidetracks,  though  such 
fact  was  not  specifically  alleged. 

2.— Carriers  of  Live  Stock— Contract — Ownership. 

Where  the  contract  for  the  transportation  of  cattle  was  not  made  with 
plaintiffs  and  there  was  no  evidence  that  the  cattle  were  owned  by  them,  a  re- 
covery of  damages  against  the  carrier  in  their  favor  is  not  supported  by  the 
evidence. 

8^— Same— Eridenoe. 

Where  account  sales  by  commission  merchants  were  admitted  in  evidence 
VoL  LH.  Civil— 21. 
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under  an  agreement  that  they  should  be  used  "as  showinR  the  number,  weight, 
sale  and  market  value  of  cattle,"  this  did  not  entitle  tnem  to  be  considered 
as  evidence  of  ownership  of  the  cattle  by  the  parties  on  whose  account  the 
sales  appeared  thereby  to  be  made. 

Appeal  from  the  County  Court  of  Hardeman  County.  Tried  below 
before  Hon.  J.  C.  Marshall. 

C.  H.  Toahum  and  Decker  &  Clarke,  for  appellants. 

3f .  Jf .  Hawkins,  for  appellees. 

SPEEB>  Associate  Justice. — This  is  an  action  for  damages  growmg 
out  of  a  shipment  of  cattle  over  appellants'  lines  from  Quanah,  Texas, 
to  Kansas  City,  Missouri,  in  which  there  was  a  judgment  for  the  plain- 
tiffs in  the  sum  of  four  hundred  and  eighty-five  dollars,  and  the  de- 
fendants have  appealed. 

We  are  inclined  to  hold  there  was  no  error  in  permitting  appellees' 
witnesses  to  testify  that  the  cattle  got  down  while  the  cars  were  standing 
on  the  sidetracks,  the  objection  being  that  there  was  no  allegation  of 
such  fact.  The  petition  did  declare  that  the  cattle  were  negligently  de- 
layed, and  that,  in  consequence  thereof,  they  lost  in  weight  and  suffered 
in  appearance,  and  the  testimony  probably  tended  to  support  the  latter 
allegation,  but  however  this  may  be,  the  pleadings  may  be  amended  on 
another  trial. 

Nor  do  we  find  error  in  any  of  the  other  rulings  on  evidence,  but  we 
are  forced  to  reverse  the  judgment  upon  appellants'  seventh  assignment 
of  error,  which  complains  that  the  judgment  is  contrary  to  and  not  sup- 
ported by  the  evidence,  in  that  it  is  not  sliown  that  the  cattle  in  contro- 
versy were  the  property  of  appellees.  We  have  carefully  read  the  entire 
statement  of  facts,  and  find  nothing  whatever  to  indicate  that  appellees, 
or  either  of  them,  owned  any  interest  whatever  in  the  cattle  in  contro- 
versy, unless,  perhaps,  the  copies  of  the  account  sales  introduced  in  evi- 
dence tend  to  do  so.  These  account  sales,  issued  by  the  various  live  stock 
commission  companies,  purport  to  show  that  the  cattle  were  sold  for  ac- 
count of  appellees,  but  they  were  admitted  in  evidence  upon  an  agree- 
ment between  the  parties  that  they  should  be  used  "as  showing  the  num- 
ber, weight,  sale  and  market  value"  of  the  cattle,  and  with  this  limita- 
tion can  not  be  taken  as  evidence  that  the  cattle  were  appellees',  even  if 
they  would  otherwise  tend  to  such  inference.  This  point  was  made  in 
appellants'  motion  for  a  new  trial,  and  the  matter  can  hardly  be  said  to 
be  an  oversight,  unless,  indeed,  the  oversight  was  in  not  critically  exam- 
ining the  motion  itself. 

For  this  error  the  judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded  for  anotiier  trial. 

Reversed  and  remanded. 
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Texas  &  Pacific  Eailway  Company  v.  J.  E.  Butlbb. 

Decided  November  14,  1008. 

iBjunctioiL— Void  Judgment — Jurisdiction — Jnry — Oath. 

An  injunction  granted  1)y  a  judge  of  the  District  Court  against  the  en- 
forcement of  a  judgment  of  the  County  Court,  on  the  ground  that  the  jury 
on  whose  verdict  the  judgment  was  rendered  had  not  been  sworn,  was  dissolved 
by  the  District  Judge  in  chambers.     On  appeal  from  this  order  it  is  held: 

(1)  That  the  injunction  was  returnable  and  to  be  tried  in  the  County 
Court,  even  if  the  District  Court  had  authority  to  grant  it. 

(2)  That  the  order  dissolving  it  was  beyond  the  jurisdiction  of  the  Dis- 
trict Judge. 

(3)  That  appeal  lay  from  such  order,  as  from  a  case  of  exercise  of  orig- 
inal jurisdiction  of  the  District  Court,  though  it  acted  without  jurisdiction 
and  though  the  amount  involved  in  the  County  Court  judgment  was  insufficient 
to  give  a  right  of  appeal. 

(4)  'Aat  the  County  Court  judgment  was  not  void  because  of  the  failure 
to  swear  the  jury,  though  such  fact  appeared  on  the  face  of  the  judgment; 
having  a  right  to  waive  a  jury,  a  party  waives  objections  to  its  qualifications 
not  reserved  by  exception. 

(6)  That  appellee  was  properly  taxed  with  costs  of  the  appeal  from  the 
interlocutory  order. 

Appeal  from  the  District  Court  of  Eastland  County.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

Earl  Conner,  for  appellant. — The  statute  authorizes  the  dissolution  of 
an  injunction  already  granted  only  after  answer  duly  filed  and  duly 
verified,  and  the  court  having  granted  appellant,  in  vacation,  a  temporary 
restraining  order  directing  all  parties  to  appear  before  him  at  Eastland, 
Texas,  on  a  certain  day,  and  after  such  appearance,  on  his  own  motion, 
without  exceptions  or  answer  filed  by  appellee,  having  dismissed  appel- 
lants suit  in  vacation,  after  dissolving  the  injunction,  thereby  com- 
mitted reversible  error.  Bev.  Stats.,  arts.  3006,  3007;  Love  v.  Powell, 
67  Texas,  15;  Washington  Co.  v.  Schulz,  63  Texas,  32;  PuUen  v.  Baker, 
41  Texas,  419 ;  Wagner  v.  Edmiston,  1  Texas  App.  C.  C.,  sec.  678 ;  Price 
V.  Bland,  44  Texas,  145 ;  Aiken  v.  Carroll,  37  Texas,  73. 

It  aflBrmatively  appearing  from  the  face  of  the  judgment  sought  to  be 
enjoined  that  the  jury  which  tried  the  cause  were  not  sworn  as  required 
by  the  statute  to  try  said  cause,  and  the  application  for  a  writ  of  injunc- 
tion being  in  all  things  sufficient,  and  no  exceptions  or  answer  of  any 
kind  having  been  filed,  presented  or  urged  by  any  of  the  respondents  in 
this  cause,  and  a  valid  injunction  bond  having  been  duly  filed  and  ap- 
proved as  required  by  the  order  of  the  court,  it  was  error  for  the  trial 
court,  in  vacation,  to  dissolve  the  temporary  restraining  order  or  injunc- 
tion and  adjudge  costs  against  appellant.  Same  authorities;  also  Sev. 
Stats.,  arts.  51,  3225-3227;  Anderson  v.  The  City  of  Ft.  Worth,  83 
Texas,  107;  Koch  v.  Bridges,  45  Miss.,  247;.  Briggs  v.  Georgia,  15  Vt., 
72;  Hoyt  v.  East  Saginaw,  19  Mich.  39. 

Siuhblefield  &  Patterson,  for  appellee. — That  the  restraining  order, 
made  by  Judge  Calhoun^  was  not  an  order  granting  an  injunction. 
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Rev.  Stats.,  art.  2994;  Riggins  v.  Thompson,  71  S,  W.,  14;  Ft.  Worth 
St.  Ry.  Co.  V.  Rosedale  St.  Ry.  Co.,  68  Texas,  163. 

That  an  appeal  does  not  lie  from  an  order  refusing  to  grant  a  writ -of 
injunction.  Sec.  2,  Act  of  Thirtieth  Legislature,  1907,  p.  207;  Baum- 
berger  v.  Allen,  101  Texas,  352;  Walstein  v.  Nicholson,  47  Texas  Civ. 
App.,  358. 

The  District  Court  of  Eastland  County  did  not  have  jurisdiction  to 
hear  and  determine  an  injunction  case,  in  this  cause,  because  the  orig- 
inal case  of  J.  E.  Butler  v.  Texas  &  Pacific  Ry.  Co.  was  tried  and  de- 
termined in  the  County  Court  of  Eastland  County,  and  if  a  writ  of  in- 
junction was  granted  the  same  should  have  been  made  returnable  to  the 
County  Court  of  Eastland  County,  Texas.  Sayles'  Stats.,  art  2996; 
Smith  V.  Morgan,  67  S.  W.,  919;  Ellis  v.  Harrison,  67  S.  W.,  984;  Bell 
V.  York,  43  S.  W.,  68;  Adoue  v.  Wettermark,  55  S.  W.,  511. 

The  failure  to  swear  the  jury  to  try  a  cause  in  a  civil  case  does  not 
render  void  a  judgment  of  the  court  predicated  upon  the  verdict  of  the 
unsworn  jury.  Burns  v.  Matheivs,  46  S.  W.,  80 ;  Clements  v.  Crawford, 
42  Texas,  604;  McConnell  &  Bourland  v.  Ryan,  1  White  &  W.  C.  C,  sec. 
1020;  24  Cyc,  p.  370;  Newcomb  v.  Wood,  97  TJ.  S.,  p.  581;  Cochran  v. 
Bartle,  3  S.  W.,  856. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  an  order  of  the 
judge  of  the  Forty-second  Judicial  District  in  vacation,  dissolving  a 
temporary  injunction  theretofore  granted  by  him,  restraining  the  exe- 
cution of  a  judgment  of  the  County  Court  of  Eastland  County  on  ap- 
peal from  a  Justice  Court,  in  appellee's  favor  for  the  sum  of  eighty-five 
dollars.  The  original  amount  in  controversy  was  less  than  one  hundred 
dollars,  appellee's  claim  being  for  damages  in  a  sum  less  than  that 
amount,  occasioned  by  reason  of  appellant's  negligence  in  permitting 
the  escape  of  fire  and  sparks  from  its  engines,  which  caused  the  burn- 
ing of  appellee's  grass. 

The  ground  upon  which  the  district  judge  granted  the  temporary 
writ  of  injunction  was  that  the  jury  which  tried  the  case  in  the  County 
Court  had  not  been  sworn,  this  fact  not  having  been  discovered  by  ap- 
pellant until  after  the  return  of  the  verdict. 

Appellee  moves  to  dismiss  the  appeal  on  the  ground  that  the  writ  of 
injunction  should  have  been  made  returnable  to  the  County  Court  in 
accordance  with  the  terms  of  Revised  Statutes,  article  2996,  which  de- 
clares that  *Vrits  of  injunction  granted  to  stay  proceedings  in  a  suit  or 
execution  on  a  judgment  shall  be  returnable  to  and  tried  in  the  court 
where  such  suit  is  pending  or  such  judgment  was  rendered,"  etc.  Un- 
der article  5,  section  16  of  the  Constitution,  the  power  to  grant  writs  of 
injunction  in  cases  where  its  jurisdiction  alone  is  involved  is  vested  in 
the  County  Court  or  judge  thereof,  to  the  exclusion  of  the  District  Court 
or  judge  thereof.  See  Dean  v.  State  ex  rel.  Bailey,  88  Texas,  290; 
Lazarus  v.  Swafford,  15  Texas  Civ.  App.,  367 ;  Fourt  v.  Warren,  72  S. 
W.,  404.  But  if  the  district  judge  had  power  in  the  first  instance,  as 
appellant  contends,  to  order  the  issuance  of  the  temporary  writ  of  in- 
junction, it  seems  clear  under  the  statute  quoted  that  it  should  have  been 
returned  to  and  heard  by  the  County  Court.  Appellant  seems  to  con- 
cede this  to  be  true^  save  that  it  is  insisted  that  the  judgment  of  the 
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County  Court  entered  upon  the  verdict  of  the  unsworn  jury  is  an  abso- 
lute nullity,  and  that  therefore  the  district  judge  alone  was  empowered 
to,  enjoin  its  execution.  If  it  be  conceded  that  the  District  Court  may 
enjoin  a  void  judgment  of  the  County  Court  as  insisted,  but  which  we 
do  not  find  it  necessary  to  decide,  we  are  unable  to  agree  with  appellant's 
construction  of  the  County  Court's  judgment.  It  was  said  by  our  Su- 
preme Court  in  the  case  of  Clements  v.  Crawford,  42  Texas,  604,  that  it 
is  too  late  after  verdict  and  judgment  to  object  to  the  formality  of  the 
oath  administered  to  the  jury,  and  in  Burns  v.  Mathews,  46  S.  W.,  79, 
the  Court  of  Civil  Appeals  for  the  Fourth  District  refused  to  support  a 
motion  for  a  new  trial  on  the  ground  that  one  or  more  of  the  jurymen 
who  tried  the  case  was  not  sworn,  it  being  stated  that  it  was  the  duty  of 
counsel  to  be  on  the  alert  and  see  that  the  jury  was  properly  sworn. 

Appellant  has  cited  us  to  no  case  holding  that  a  judgment  based  upon 
the  verdict  of  an  unsworn  jury  is  a  nullity,  nor  have  we  found  any  such 
decision.  Under  our  law  a  trial  by  jury  may  be  waived,  and  we"  think 
the  failure  of  the  county  judge  constituted  an  irregularity  only,  and  not 
a  ground  for  holding  the  judgment  thereafter  entered  up  an  absolute 
nulliiy. 

We  conclude  that  the  failure  of  the  Coimty  Court  to  swear  the  jury, 
as  required  by  the  statute,  did  not  oust  its  jurisdiction  to  enter  the  judg- 
ment, and  that  the  order  of  the  district  judge  dissolving  the  temporary 
writ  of  injunction  should  be  vacated,  and  it  is  so  ordered.  The  motion 
to  dismiss  the  appeal,  howevor,  will  be  overruled  on  the  ground  that  our 
jurisdiction  extends  to  all  appeals  from' the  District  Court.  See  Acts  of 
1907,  206;  Whitener  v.  Belknap,  89  Texas,  273. 

ON  MOTION  FOE  REHEABINQ. 

Both  appellant  and  appellees  have  presented  motions  for  rehearing, 
and  inasmuch  as  the  parties  seem  to  be  confused  as  to  the  effect  of  the 
order  made  by  us  on  original  hearing,  it  will  perhaps  not  be  amiss,  as 
mere  matter  of  explanation  to  them,  to  point  out  again  the  fact  that  the 
appeal  herein  was  only  from  an  order  of  the  district  judge  in  vacation, 
and  not  from  a  judgment  of  the  District  Court.  The  legal  effect  of  our 
opinion,  as  we  conceive  it  to  be,  was  that  if  it  be  conceded  that  the  dis- 
trict judge  had  power  to  order  the  issuance  of  the  writ  in  the  first  in- 
stance, but  which  we  did  not  undertake  to  decide,  the  order  was  return- 
able to  the  County  Court  and  not  to  the  District  Court,  and  that  hence 
the  District  Court  was  thereafter  without  jurisdiction  to  pass  upon  the 
legal  suflBciency  of  the  petition,  as  he  did,  nor  did  we  undertake  to  de- 
termine the  question  of  the  legal  sufficiency  of  the  petition  for  injunc- 
tion. To  have  done  so  would  have  been  to  assume  original  jurisdiction, 
whereas  under  the  Constitution  and  laws  our  jurisdiction  is  appellate. 
It  was  the  function  of  the  County  Court,  and  not  of  this  court,  upon  the 
writ  being  made  returnable  to  it,  as  provided  in  the  statute  quoted  in 
the  original  opinion,  to  first  determine  the  legal  suflBciency  of  the  peti- 
tion. 

Appellees  complain  at  the  imposition  of  the  costs  of  the*  appeal,  but 
as  to  this  we  conceive  that  we  are  not  authorized  to  disregard  the  stat- 
vk  on  the  subject.    While  appellant  wrongfully  procured  the  filing  of 
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the  petition  in  the  District  Court,  and  the  issuance  therefrom  of  the 
writ  of  injunction,  the  record  also  manifests  that  both  appellant  and  ap- 
pellees appeared  before  the  district  judge  in  chambers  in  contest  of  the 
BuflSciency  of  the  petition,  and  that  appellant  duly  appealed  from  the 
order  made,  which  we  have  declared  he  was  without  jurisdiction  to  make. 
To  that  extent  appellant  prosecuted  its  appeal  with  effect,  and  hence,  of 
course,  was  entitled  to  the  costs  of  the  appeal  under  the  statute.  No  mo- 
tion was  made  by  appellees  before  the  district  judge  to  dismiss  the  pro- 
ceedings, and  no  contest  of  the  court^s  jurisdiction  appears  to  have  been 
made,  either  there  or  in  this  court,  and  if  the  petition  for  injunction 
remain  on  file  for  hearing  in  term  time  upon  the  merits  in  the  usual 
course  of  such  proceedings,  we  can  not  assume  that  the  court  on  final 
hearing  will  not  tax  the  costs  of  said  illegal  proceedings  against  appel- 
lant. Its  orders  in  this  and  in  all  other  respects  would  be  reviewable  by 
us  only  upon  appeal  from  the  judgment  of  the  court  in  the  main  case. 

In  this  case  the  judgment  of  the  County  Court  recited  the  fact  that 
the  jury  was  unsworn,  and  the  record  further  shows  that  appellant  pre- 
sented its  motion  for  new  trial,  which  was  overruled,  setting  this  up  as 
one  of  its  grounds,  and  appellant  contends  with  apparent  force  that 
under  the  Constitution  it  was  entitled  to  the  trial  by  jury,  citing  defini- 
tions to  show  that  a  "jury"  is  constituted  by  a  selected  body  of  qualified 
jurors  *'duly  sworn.''  While  the  right  of  a  trial  by  jury  is  undoubtedly 
guaranteed  by  our  Constitution,  it  may  as  undoubtedly  be  waived,  and 
while  the  law  devolves  the  duty  upon  the  County  Court  of  administering 
an  oath  to  a  jury  that  is  impaneled,  it  may  nevertheless  be  well  said  that 
it  is  the  duty  of  counsel  interested  in  the  case  to  observe  the  court's  pro- 
ceedings, and  in  event  of  a  failure  to  perform  the  statutory  duty,  to  at 
once  save  the  point  by  exception  taken,  or  otherwise  it  will  be  deemed 
waived.  But  if  this  be  not  required,  as  appellant  insists,  nevertheless  the 
County  Court  undoubtedly  had  jurisdiction  of  the  parties  and  of  the 
case,  and  notwithstanding  the  court  may  have  refused  the  motion  for  new 
trial,  and  notwithstanding  no  appeal  was  available  in  that  proceeding, 
nevertheless  the  county  judge  under  the  amended  Constitution,  as  may 
be  seen  from  authorities  quoted  in  the  original  opinion,  had  jurisdiction 
to  entertain  a  petition  for  injunction,  and  from  his  order  granting  tlie 
writ  or  dissolving  it  after  it  had  been  granted  an  appeal  would  lie  to 
this  court,  such  orders  being  within  the  original  jurisdiction  of  the 
County  Court,  as  to  which  under  the  statute  we  are  given  appellate  juris- 
diction, irrespective  of  the  amount  involved.  Or  if  we  are  allowed  to  as- 
sume that  the  county  judge  would  refuse  to  grant  a  writ  of  injunction, 
from  which  no  appeal  could  be  taken,  we  could  only  say  that  it  was  for 
the  Legislature  and  not  the  courts  to  provide  a  remedy  for  the  resultmg 
wrong. 
.  We  conclude  that  both  motions  should  be  overruled. 
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Texas  &  Pacific  Railway  Company  v.  J.  E.  Butleb. 

Decided  November  14,  1908. 

L^Dlstrlot  Court — Jurisdlotlon — ^Enjolninff  County  Court  Judgment. 

The  District  Court  has  no  jurisdiction  to  determine  a  suit  to  enjoin  the 
enforcement  of  a  judgment  of  the  County  Courts  though  such  judgment  is  void 
and  no  appeal  lies  from  it. 

1— Void  Judgment— Unsworn  Jury. 

A  judgment  is  not,  it  seems,  void  though  it  appear  on  its  face  to  be  ren- 
dered on  the  verdict  of  a  jury  not  sworn. 

Appeal  from  the  District  Court  of  Eastland  County.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

Earl  Conner,  for  appellant. 

Stuhblefield  &  Patterson,  for  appellee. 

PRESLEB,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
of  the  Forty-second  District  Court,  rendered  in  term  time,  dissolving  a 
temporary  writ  of  injunction  granted  on  the  application  of  appellant  by 
the  Honorable  W.  T.  Simmons,  judge  of  the  Sixty-seventh  District 
Court,  restraining  the  execution  of  a  judgment  of  the  County  Court  of 
Eastland  County  on  an  appeal  from  the  Justice's  Court  in  appellee's 
favor  for  the  sum  of  eighty-five  dollars,  said  writ  having  been  made  re- 
turnable to  the  District  Court  of  Eastland  County  (Eastland  being  one 
of  the  counties  composing  the  Forty-second  Judicial  District),  the  orig- 
inal amount  in  controversy  being  for  less  than  one  hundred  dollars.  The 
ground  upon  which  said  writ  was  sought  by  appellant  was  that  the  jury 
which  tried  the  case  in  the  County  Court  of  Eastland  County  had  not 
been  sworn,  this  fact  not  having  been  discovered  by  appellant  until  after 
the  return  of  the  verdict.  It  appears  from  the  record  in  this  case  that 
the  application  presented  to  the  said  judge  of  the  Sixty-seventh  Judicial 
District,  who  granted  the  writ,  disclosed  the  fact  that  the  application  had 
been  presented  to  the  judge  of  the  Forty-second  Judicial  District,  and 
that  said  judge  had  acted  on  said  application  and  refused  the  same. 
After  the  granting  of  said  temporary  order  of  injunction  by  said  judge 
of  the  Sixty-seventh  District  appellant  filed  its  said  petition  with  said 
order  granting  the  same  indorsed  thereon  in  the  District  Court  of  East- 
land County,  and  the  clerk  of  said  court  complied  with  said  order,  and 
the  proper  writs  were  issued  and  served  as  provided  by  law.  Appellee 
having  appeared  and  answered  by  general  demurrer  and  general  denial, 
the  court,  upon  a  hearing  of  the  cause,  rendered  judgment  sustaining 
appellee's  demurrer,  discharging  the  defendants  with  their  costs,  and 
dissolving  the  writ  of  temporary  injunction.  From  this  judgment  ap- 
pellant prosecutes  this  appeal. 

Independent  of  the  other  questions  presented  by  this  appeal,  we  are 
of  the  opinion  that  the  question  as  to  whether  or  not  the  District  Court 
of  Eastland  County  had  jurisdiction  to  hear  and  determine  this  case  is 
decisive  of  this  appeal.     Eevised  Statutes,  article  2996,  declares  that 
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^Vrits  of  injunction  granted  to  stay  proceedings  in  a  suit  or  execution 
on  a  judgment  shall  be  returnable  to  and  tried  in  the  court  where  such 
suit  is  pending,  or  such  judgment  was  rendered/'  etc.  We  are,  there- 
fore, of  the  opmion  that,  under  the  plain  terms  of  the  statute  as  above 
quoted,  said  District  Court  of  Eastland  County  was  without  jurisdiction 
to  hear  and  determine  said  cause,  and  that  said  court  erred  in  assuming 
to  have  such  jurisdiction,  and  in  hearing  and  determining  said  cause, 
and  in  entering  judgment  dissolving  said  writ  of  injvnction.  Sayles' 
Texas  Civil  Statutes,  art  2996;  Smith  v.  Morgan,  28  Texas  Civ.  App., 
245;  Ellis  v.  Harrison,  34  Texas  Civ.  App.,  13;  Bell  v.  York,  43  S.  W., 
68 ;  Adoue  v.  Wettermark,  22  Texas  Civ.  App.,  645.  As  held  by  Judge 
Pleasants  in  the  last-named  case,  we  consider  it  necessary  for  the  due 
and  orderly  administration  of  justice  that  the  rule  of  comity  which  for- 
bids one  court  from  interfering  with  the  execution  of  the  judgment  of 
another  should  be  strifctly  enforced.  Any  other  rule  would  lead  to  un- 
seemly and  disorderly  conflict  between  the  courts  and  be  productive 
of  interminable  confusion  and  of  results  disastrous  to  the  administration 
of  justice. 

Whether  the  judgment  complained  of  by  appellant  in  its  application 
for  injunction,  as  rendered  against  it  in  the  County  Court  of  Eastland 
County,  was  void  because  the  jury  trying  the  case  was  not  sworn,  as 
contended  by  appellant,  we  do  not  deem  necessary  to  here  discuss;  fur- 
ther than  to  state  that  we  do  not  agree  with  the  contention  of  appellant 
that  said  judgment  is  void,  this  question  having  heretofore  been  consid- 
ered and  80  decided  by  this  court  in  an  opinion  of  Chief  Justice  Conner 
on  this  day  on  an  appeal  from  an  interlocutory  order  in  cause  No. 
5953  on  the  docket  of  this  court,  styled  Texas  &  Pacific  By.  Co., 
Appellant,  v.  J.  E.  Butler  et  aL,  Appellees,  ante,  p.  323. 

Also  on  the  question  as  to  whether  the  Honorable  W.  T.  Simmons,  a 
nonresident  district  judge,  had  authority  to  grant  the  writ,  the  same 
having  been  denied  by  the  resident  district  judge  (see  General  Acts  of 
Thirtieth  Legislature,  page  206,  article  5,  section  16  of  the  Constitu- 
tion, giving  the  power  to  grant  writs  of  injunction  in  cases  where  its 
jurisdiction  alone  is  involved  to  the  County  Court  or  judge  thereof,  to 
the  exclusion  of  the  District  Court),  we  find  it  unnecessary  to  express 
an  opinion  in  determining  this  appeal. 

Because  in  our  opinion  the  District  Court  of  Eastland  County  had  no 
jurisdiction  to  hear  and  determine  the  issues  involved  in  this  cause,  the 
judgment  of  said  court  is  here  reversed  and  said  cause  is  ordered  dis- 
missed from  the  docket  of  said  District  Court  of  Eastland  County,  and 
all  proceedings  heretofore  had,  and  all  writs  and  process  heretofore  is- 
sued in  this  case,  in  said  court,  are  here  vacated  and  annulled,  and  it  is 
here  ordered  that  all  costs  in  the  court  below  be  paid  by  appellant,  and 
that  the  costs  growing  oiit  of  and  occasioned  by  this  appeal  be  taxed 
against  and  paid  by  appellee. 


lOOS.]  GooDBON    V.    Fitzgerald.  329 

W.  M.  GooDSON  V.  F.  M.  Fitzgebald. 

Decided  November  18«  1908. 

1.— Boundaries — ^Eyidenoe — Opinion  of  Snrreyor. 

In  a  case  where  the  title  to  land  depended  on  the  true  location  of  the 
north  line  of  another  survey,  a  surveyor  who  had  run  out  the  tracts  could 
not  testify  that  a  certain  line,  which  had  been  pointed  out  to  hinL,  was,  to 
the  best  of  his  knowledge  and  belief,  the  north  line  of  such  survey.  He  should 
only  be  permitted  to  stete  the  facts  as  found  by  him  on  the  ground;  to  give 
bis  opinion  or  conclusion  therefrom  invaded  the  province  of  the  jury. 

8.— Same— Case  Bistinernished. 

The  ruling  in  this  case  on  former  appeal  (Gloodson  v.  Fitzgerald,  40  Texas 
Civ.  App.,  619),  distinguished  as  not  m  conflict  with  that  here  announced. 

8.— Stare  Decisis— Second  Appeal. 

Where  a  judgment  is  reversed  witli  remand  for  general  retrial  of  the  is- 
sues, the  court  will  not  usually  re-examine  questions  determined  on  the  first 
appeal,  but  it  is  not  bound  to  follow  such  rulings  and  may  reverse  and  revise 
them  when  incorrect. 

Appeal  from  the  District  Court  of  Chambers  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

J?.  E.  Marshall,  for  appellant. — ^The  testimony  of  Eubank  was  inad- 
missible. Robinson  v.  Douthitt,  64  Texas,  107 ;  Handle  v.  Gill,  77  Texas, 
354;  Reast  v.  Donald,  84  Texas,  648;  Russell  v.  Hunnicutt,  70  Texas, 
659;  Clegg  v.  Fields  (N.  C),  'J'S  Am.  Dee.,  450;  Barrow  v.  Cobleigh 
(N.  H.),  35  Am.  Dec,  506. 

C.  F.  Stevens,  for  appellee. — The  admissibility  of  Eubank^s  testimony 
was  settled  on  the  former  appeal.  Goodson  v.  Fitzgerald,  40  Texas  Civ. 
App.,  619 ;  Frankland  v.  Cassiday,  62  Texas,  418. 

The  law  as  announced  on  appeal  by  a  court  of  last  resort  must  gov- 
ern the  case  through  all  subsequent  stages  of  its  progress,  and  will  seldom 
be  reconsidered  or  revised.  Only  in  exceptional  cases  will  the  court  de- 
viate from  the  application  of  the  law  as  first  announced.  Frankland  v. 
Cassiday,  62  Texas,  418;  Galveston  Ry.  v.  Smith,  24  S.  W.,  670;  Bo- 
mar  V.  Parker,  68  Texas,  438;  Missouri,  K.  &  T.  Ry.  Co.  v.  Belew,  26 
Texas  Civ.  App.,  8 ;  Hastings  v.  Foxworthy,  45  Nebr.,  69 ;  Furth  v.  Snell, 
13  Wash.,  665. 

^  RICE,  Associate  Justice. — This  suit  was  brought  in  trespass  to  try 
title  by  appellee  against  appellant  for  the  recovery  of  a  certain  tract  of 
land  alleged  by  him  to  be  the  south  quarter  of  the  Welch  league,  of 
which  league  he  was  the  owner.  The  only  question  involved  in  the  con- 
troversy was  one  of  boundary,  appellant  contending  that  the  land  sued 
for  was  a  vacant  strip  lying  between  said  Welch  league  and  the  Henry 
Griffith  league,  and  the  following  plat,  while  not  accurately  correct,  will 
iliustrate  the  respective  contentiouQ  of  both  appellant  and  appellee ; 
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There  was  a  jury  trial  and  verdict  for  appellee,  upon  which  judgment 
was  entered,  and  from  which  this  appeal  is  prosecuted.  This  is  the  sec- 
ond appeal  of  this  case,  the  former  being  reported  in  40  Texas  Civ.  App., 
619. 

While  there  are  many  questions  presented  by  this  appeal,  as  in  our 
view  the  case  must  be  reversed  on  account  of  the  admission  of  certain 
testimony,  as  hereinafter  indicated,  we  will  therefore  pretermit  a  discus- 
sion of  the  other  questions  involved. 

The  issue  in  the  court  below  was  as  to  the  true  location  of  the  south 
boundary  line  of  the  Welch  league,  plaintiff  contending  that  there  was 
no  vacancy  between  the  Welch  and  the  Henry  Griffith  leagues,  and  that 
the  north  line  of  the  Griffith  was  identical  with  the  south  line  of  the 
Welch,  while  the  defendant  asserted  that  the  south  line  of  the  Welch,  as 
fixed  by  course  and  distance  from  the  northeast  comer  of  the  Welch, 
was  at  a  point  1034  varas  north  of  the  north  line  of  the  Griffith.  The 
field  notes  of  the  Welch  which  were  offered  in  evidence,  as  shown  from 
the  original  title,  are  as  follows: 
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Beginning  at  a  double  ash^  one  prong  8  inches  in  diameter  and  the 
other  ten  inches  in  diameter,  the  first  comer  of  the  survey,  on  the  west 
bank  of  Old  Biver  and  west  of  the  Trinity,  from  which  an  ash  12  in.  dia. 
bears  south  39  W.,  10  varas  distant,  and  a  hackberry  10  in.  dia.  bears 
N.  45  W.  9  varas  distant.  Thence  S.  60  W.  6510  varas  were  measured, 
second  corner  was  formed,  raising  a  stake  in  a  mound  on  the  prairie. 
Thence  S.  30  E.  4009  6-10  varas  were  measured  and  third  corner  was 
formed,  raising  a  stake  in  a  mound  on  north  boundary  of  Henry  Griffith. 
Thence  N.  60  E.  5750  varas  were  measured  until  meeting  the  beginning 
corner  of  this  survey. 

The  original  field  notes  of  the  Henry  Griffith  league  are  as  follows, 
to  wit :  "The  league  surveyed  for  Henry  Griffith  is  situated  on  the  south 
bank  of  Old  Biver,  joining  on  and  below  a  fourth  of  a  league  which  is 
vacant,  and  from  the  northeast  corner  of  said  fourth  league,  at  a  distance 
of  8  varas  north  42  degrees  west,  there  is  a  gum  tree  eight  inches  in 
diameter,  and  at  a  distance  of  seven  varas  to  the  south,  12  degrees  west, 
is  a  white  oak  12  inches  in  diameter,  which  is  a  comer;  and  from  there 
to  the  south  60  degrees  west  7800  varas  until  reaching  a  stake  which  is 
a  comer;  and  from  there  to  the  south  30  degrees  east  2450  varas  to 
where  it  is  cut  by  the  northern  boundary  of  the  league  surveyed  for  Wm. 
Bloodgood,  from  where  another  line  was  run  to  the  east  260  varas  until 
reaching  the  northeast  corner  of  said  Bloodgood ;  and  from  there  to  the 
south  500  varas,  following  the  eastern  line  of  said  Bloodgood  until 
reaching  a  stake  which  is  a  comer;  and  from  there  to  the  north  60  de- 
grees east  9000  varas,  and  from  there  following  the  turns  of  the  river 
upwards  until  reaching  the  point  of  beginning.'* 

The  northeast  corner  of  the  Welch  as  described  in  the  field  notes  is 
well  established,  and  about  it  there  is  no  controversy.  The  bearing  trees, 
as  called  for  in  the  field  notes  of  the  Griffith  northeast  corner,  have  not 
been  found  upon  the  ground.  There  was  considerable  evidence  offered 
going  to  show  where  the  north  line  of  the  Griffith  was,  as  fixed  by  gen- 
eral reputation  and  by  the  declaration  of  Griffith  himself,  the  grantee 
therein,  who  was  dead  at  the  time  of  the  trial ;  but  three  marked  lines 
were  found  in  the  locality  thus  fixed  by  said  declaration  of  Griffith  and 
general  reputation  as  being  his  north  line,  and  there  was  nothing  to  in- 
dicate which  of  these  several  lines,  if  either,  was  in  fact  the  north  line 
of  the  Griffith,  except  general  reputation  and  the  declaration  of  the  de- 
ceased owner,  and  there  were  no  other  marked  lines  or  comers  found 
upon  the  ground  as  called  for  in  the  Griffith,  by  which  the  true  location 
of  its  north  line  could  be  determined.  If  the  call  in  the  Welch  field  notes 
for  the  Henry  Griffith  north  line  were  to  prevail  over  course  and  distance 
called  for  therein,  then  there  would  be  no  vacancy,  and  plaintiff  would 
be  entitled  to  recover;  butj  on  the  other  hand,  if  course  and  distance 
should  control,  then  the  land  in  controversy  would  not  be  included  within 
the  Welch,  because  the  south  boundary  line  of  the  Welch,  as  fixed  by 
course  and  distance,  would  stop  short  of  reaching  the  Griffith  north  line, 
as  contended  for  by  appellant,  1034  varas.  This  being  the  true  issue  in 
the  case,  appellant  contends  by  his  fifth  assignment  that  the  court  erred 
in  permitting  the  witness  Eubanks,  a  surveyor,  to  state  over  his  objec- 
tion that,  to  the  best  of  his  knowledge  and  belief,  the  line  he  ran  out  as 
the  north  line  of  the  Henry  Griffith,  in  conijection  with  Addison  Barber, 
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is  the  original  north  line  of  said  Griffith  league,  because  same  is  a  con- 
clusion of  the  witness  and  does  not  state  any  facts  and  monuments  and 
identification  of  monunlents,  etc.^  and  because  said  conclusion  of  the  wit- 
ness usurped  the  functions  and  province  of  the  jury. 

It  is  shown  by  the  evidence  of  Addison  Barber  that  Henry  Griffith 
during  his  lifetime  had  pointed  out  to  him  on  the  ground  what  he 
claimed  to  be  the  north  line  of  the  Griffith  league,  and  it  appears  from 
the  testimony  of  Eubanks  that  a  short  while  before  the  trial,  he,  together 
with  said  Barber,  went  upon  the  land  with  the  view  of  finding  the  north 
line  of  the  Griffith,  as  pointed  out  by  said  Griffith  to  Barber,  and  after 
stating  that  Barber  pointed  out  the  place  to  him,  which  he  examined  to 
see  if  the  marks  found  corresponded  with  the  old  marks,  he  was  allowed 
to  testify  over  the  objection  of  appellant,  as  shown  by  his  bill,  as  fol- 
lows, speaking  with  reference  to  the  Griffith  line  so  pointed  out  by  Bar- 
ber :  "That  this  line,  to  the  best  of  my  knowledge  and  belief,  is  the  north 
line  of  the  Henry  Griffith/'  This  testimony  was  objected  to  by  appel- 
lant on  the  ground  heretofore  stated. 

We  think  the  admission  of  this  testimony  was  error,  because  this  wit- 
ness should  only  have  been  permitted  to  state  the  facts  as  found  by  him 
upon  the  ground,  and  ought  not  to  have  been  allowed  to  state  his  opin- 
ion or  conclusion  drawn  therefrom,  because  this  would  be  usurping  the 
province  of  the  jury,  who  alone  were  the  arbiters  to  determine  where,  in 
fact,  this  line  was. '  (Eandall  v.  Gill,  77  Texas,  354;  Beast  v.  Donald, 
84  Texas,  648 ;  Bussell  v.  Hunnicutt,  70  Texas,  659 ;  Eobinson  v.  Douth- 
it,  64  Texas,  107;  Clegg  v.  Fields  (N.  C),  75  Am.  Dec.,  450;  Barron  v. 
Cobleigh  (N.  H.),  35  Am.  Dec,  606.) 

In  the  case  of  Beast  v.  Donald,  supra.  Chief  Justice  Fisher  delivering 
the  opinion  of  this  court  on  a  similar  question,  used  the  following  lan- 
guage :  "In  the  trial  below  witness  Hopson,  a  surveyor,  who  appeared  to 
be  familiar  with  the  locality  of  the  surveys,  was  asked  his  opinion  wheth- 
er the  Lamar  survey  was  actually  located  on  the  ground,  or  was  what  is 
known  as  an  office  survey.  Objection  was  made  by  appellee  to  this  ques- 
tion, and  the  witness  was  not  permitted  to  answer.  This  is  assigned  as 
error.  This  was  not  a  matter  about  which  the  surveyor  is  permitted  to 
express  his  opinion.  Whether  the  land  was  actually  located  and  sur- 
veyed, or  was  what  is  known  simply  as  an  office  survey,  should  be  deter- 
mined by  the  jury  from  all  the  facts  in  evidence.^' 

In  Eandall  v.  Gill,  supra,  witnesses  were  permitted  to  express  their 
opinions  to  the  effect  that  when  the  original  survey  was  made  none  but 
the  western  line  was  actually  run.  The  court,  Judge  Henry  delivering 
the  opinion,  in  passing  thereon  said :  "In  this  we  think  there  was  error. 
It  was  not  a  fact  to  be  proved  by  expert  evidence.  The  witnesses  had 
surveyed  the  land  and  had  described  the  facts  as  they  found  them  to  ex- 
ist on  the  ground.  That  was  as  much  as  it  was  proper  for  them  to  be 
permitted  to  do.  It  was  the  province  of  the  jury  to  conclude  from  the 
facts  proved  whether  or  not  the  lines  were  actually  run.'* 

Appellee  contends,  however,  that  this  same  question  was  determined 
adversely  to  appellant  on  the  former  appeal  of  this  case,  and  that  the 
rule  of  stare  decisis  applies,  and  the  same  is  not  the  subject  of  revision 
here.  By  reference  to  the  opinion  in  the  former  appeal  (Goodson  v. 
Fitzgerald,  40  Texas  Civ.  App.,  619)  it  will  be  seen  that  it  can  |iot  b^ 
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determined  therefrom  what  objection  was  urged  to  this  testimony  by  ap- 
pellant in  the  court  below.  And  it  will  be  further  seen  that  the  same 
question  as  here  raised  was  not  then  in  fact  considered,  because  the  court 
only  held  it  admissible  for  the  purpose  of  identifying  the  lines  spoken  of 
by  the  witness  Eubanka  with  that  shown  him  by  Barber.  We,  too, 
think  that  if  the  testimony  of  Eubanks  had  been  confined  to  the  point 
of  identifying  the  line  found  on  the  ground  as  the  one  shown  to  him  by 
Barber,  that  no  sound  objection  could  have  been  made  thereto,  but  the 
testimony  here  objected  to  goes  further  than  the  identification  of  the 
line,  and  the  witness  is  allowed  to  say,  and  does  say  over  appellant^s  ob- 
jection, that  the  particular  line  shown  to  him  by  Barber  was,  in  his 
opinion,  the  north  line  of  the  Griffith,  bringing,  in  our  judgment,  the 
testimony  clearly  within  the  rule  announced  by  the  cases  heretofore 
cited,  and  therefore  subject  to  the  objection  urged  against  it.  We  there- 
fore do  not  think  that  the  point  here  raised  falls  within  the  principle 
announced  in  Prankland  v.  Cassaday,  62  Texas,  418;  Galveston  Rv.  v. 
Smith,  24  S.  W.,  670 ;  Bomar  v.  Parker,  68  Texas,  438,  and  Missouri, 
K.  &  T.  By.  Co.  V.  Belew,  26  Texas  Civ.  App.,  8.  But  even  in  those 
cases  it  is  held  that  in  exceptional  instances,  or  for  urgent  reasons  shown, 
the  rule  contended  for  by  appellee  would  not  be  adhered  to.  And  in 
the  case  of  Hastings  v.  Foxworthy,  34  L.  B.  A.,  321,  it  is  held  that  an 
appellate  court  on  the  second  appeal  of  the  case  will  not  ordinarily  re- 
examine questions  of  law  presented  by  the  first  appeal;  but  where  the 
ease  was  on  the  first  appeal  remanded  generally  for  a  new  trial,  and  the 
same  questions  are  presented  on  the  second  trial,  the  appellate  court  is 
not  bound  to  follow  the  opinion  on  questions  of  law  presented  on  the 
first  appeal,  and  may  reexamine  and  reverse  its  rulings  on  such  ques- 
tion, and  should  do  so,  when  the  opinion  first  expressed  is  manifestly  in- 
correct. 

We  do  not  hold  that  the  former  opinion  was  incorrect  in  holding  that 
the  evidence  as  there  intimated  was  admissible  if  confined  alone  to  the 
identification  of  the  line  pointed  out,  but  we  do  hold  that  the  opinion 
in  that  case  did  not  go  to  the  extent  of  holding  that  the  evidence  would 
have  been  admissible,  if  oflFered  for  the  purpose  of  showing  that,  in  the 
opinion  of  said  surveyor,  the  line  so  found  by  him  was  in  fact  the  true 
north  line  of  the  Griffith.  Nor  is  this  harmless  error,  as  contended  for 
by  appellee,  because  the  very  issue  in  the  case  was  as  to  where,  in  fact, 
was  the  true  fiouth  line  of  the  Welch,  which  was  claimed  to  be  the  north 
line  of  the  Griffith.  And  it  seems  to  us  that  as  the  jury  could  have  been 
largely  influenced  in  reaching  their  conclusion  by  reason  of  the  opinion 
thus  expressed  by  said  Eubanks  as  to  this,  in  his  opinion,  being  the  true 
north  line  of  the  Griffith,  it  could  not  be  regarded  harmless. 

Believing  that  the  court  erred  in  admitting  said  testimony,  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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"Ed.  H.  Habrell  v.  John  H.  Bboooks. 

Decided  November  18«  1908. 

1. — ^Syldenoe— Charge. 

A  fact  admitted  by  the  plaintiff  in  his  testimony  may  be  treated  by  the 
court  as  settled  against  him. 

2. — ^ITnreoorded  Deed — ^Notice — ^Ageney. 

Where  the  agent  who  negotiated  for  the  vendee  a  purchase  of  land  had 
knowledge  of  a  previous  unrecorded  conveyance  by  the  vendor  of  the  timber 
thereon  to  another,  the  purchaser  was  taxed  with  notice  thereof  and  took  sub- 
ject to  the  rights  of  the  first  purchaser  to  the  timber. 

8. — ^Harmleis  Error. 

Errors  by  the  trial  court  in  rulings  not  affecting  a  question  which  is  de- 
cisive of  the  case  and  requires  an  affirmance,  are  harmless  and  immaterial  on 
appeal. 

Appeal  from  the  District  Court  of  Jasper  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

T.  H.  Stone  and  T.  C.  Ford,  for  appellant. — ^Whether  or  not  Banks 
was  the  agent  of  Harrell  in  the  purchase  of  the  land  in  controversy  de- 
pends upon  certain  facts  the  evidence  of  which  was  conflicting,  and  same 
should  have  been  submitted  to  the  jury  for  its  determination.  Planters' 
Ins.  Co.  v.  Lyons,  38  Texas,  268;  Meachum  on  Agency,  pars.  84,  85, 106; 
Wilcox  v.  Hines,  66  Am.  St.  Bep.,  761 ;  Robinson  v.  Easton,  Eldridge  & 
Co.,  93  CaL,  80 ;  McNamara  v.  McNamara,  62  Ga.,  200. 

Oreer,  Minor  &  Miller  and  K.  B.  Seale,  for  appellee. — Appellant  ad- 
mitted that  when  the  draft  drawn  on  him  by  Banks  for  the  purchase 
price  of  the  land  was  presented  to  him  for  payment,  with  the  deed  for 
the  land  attached,  he  knew  that  he  was  buying  the  land  from  Shelby 
and  wife,  and  that  Banks  had  made  the  trade  for  him;  and,  this  being 
true,  the  law  charged  him  with  the  notice  given  to  Banks  of  Broocks' 
prior  deed  to  the  timber.  Bank  v.  Cruger,  91  Texas,  451 ;  Gulf,  C.  &  S. 
F.  By.  Co.  V.  Huyett,  92  S.  W.,  614 ;  Goldsmidt  \.  Wightman,  99  S.  W., 
737;  Henderson  v.  San  Antonio  &  M.  G.  R.  Co.,  17  Texas,  575;  Texas 
Consol.  Comp.  Co.  v.  Dublin  Comp.  Co.,  38  S.  W.,  407;  Mechem  on 
Agency,  sec.  148;  Meehan  v.  Forester,  52  N.  Y.,  279;  Kelley  v.  New- 
buryport,  141  Mass.,  499;  Aultman  Thresh.  &  Eng.  Co.  v.  Knoll,  79 
Pac,  1074 ;  Field  v.  Campbell,  72  N.  E.,  260 ;  Bush  v.  Wilcox,  21  Am. 
St.  Rep.,  563;  Fitzsimmons  v.  Joslin,  52  Am.  Dec,  54;  Johnston  Har- 
vester Co.  V.  Miller,  16  Am.  St.  Rep.,  541;  Fowlds  v.  Evans,  54  N,  W., 
744. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  Broocks  against 
appellant  Harrell  and  several  other  parties  named  as  defendants,  to  re- 
cover the  timber  on  the  tract  of  land  in  controversy,  sold  by  Robt.  P. 
Shelby  and  wife  to  appellee.  All  of  the  defendants  in  the  court  below 
are  out  of  the  case  except  appellant  Harrell,  and  as  to  him  the  trial  court 
instructed  the  jury  to  return  a  verdict  for  the  plaintiff. 
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The  facts,  so  far  as  necessary  to  be  stated,  are  as  follows :  On  July  15, 
1905,  Bobt.  P.  Shelby  and  wife  conveyed  to  appellee  Broocks  the  timber 
standing  on  the  640  acres  of  land  in  controversy,  known  as  the  Stephen 
Williams  survey.  Thereafter  Shelby  and  wife  by  deed  conveyed  the 
land  in  question  to  appellant  Harrell.  This  sale  and  conveyance  to  Har- 
rell  was  negotiated  and  procured  by  one  J.  0.  Baiiks,  who  at  the  time 
knew  of  the  existence  of  the  previous  deed  executed  by  Shelby  and  wife 
to  appellee  Broocks  conveying  the  timber.  In  the  deed  so  procured  by 
Banks  appellant  Harrell  was  named  as  vendee,  and  for  the  purchase 
price,  the  amount  agreed  to  be  paid  Shelby  and  wife,  the  sum  of  $2,000, 
a  draft  was  drawn  on  Harrell,  which  draft,  together  with  the  deed,  was 
sent  and  delivered  to  Harrell,  who  paid  the  draft.  The  deed  from  Shelby 
and  wife  to  Broocks  was  not  of  record  before  the  second  conveyance  was 
executed  to  Harrell.  There  is  evidence  in  the  record  which  would  jus- 
tify the  conclusion  that  Harrell  himself  had  no  actual  knowledge  of  the 
existence  of  the  prior  conveyance  to  Broocks. 

The  question  in  the  case  is  as  to  whether  Harrell  should  be  charged 
with  knowledge  as  to  the  existence  of  the  conveyance  from  Shelby  and 
wife  to  Broocks.  The  question  may  arise  from  the  facts  whether  or  not 
Banks  was  the  agent  of  Harrell  at  the  time  he  negotiated  the  trade  with 
Shelby  and  wife  and  procured  the  deed  to  Harrell,  but  it  is  clear  from 
the  admissions  of  Harrell,  as  shown  in  his  cross-examination,  that  he 
expected  Banks  to  purchase  this  land  for  him,  and  that  he  knew  when  he 
paid  the  purchase  price  and  received  the  deed  from  Shelby  that  the  trade 
had  been  made  and  the  conveyance  executed  for  his  benefit  by  and  through 
the  efforts  of  Banks.  Therefore,  we  are  of  the  opinion  that  the  trial 
court  properly  instructed  a  verdict  in  favor  of  appellee,  upon  the  theory 
that  the  knowledge  possessed  by  Banks  would  be  imputed  to  the  appel- 
lant. He  would  not  be  permitted  to  accept  the  benefits  of  the  transac- 
tion that  arose  through  the  personal  efforts  of  Banks  without  also  being 
charged  with  knowledge  of  the  vice  in  the  title  known  to  Banks. 

This  relieves  us  of  the  necessity  of  passing  upon  the  remaining  as- 
signments of  errors,  for  if  it  be  conceded  that  the  assignments  of  errors 
which  complain  as  to  the  admissibility  of  certain  evidence  are  well  taken, 
the  error  would  be  harmless.  That  evidence  could  be  excluded  and  in  no- 
wise affect  the  conclusion  reached  by  the  trial  court  and  this  court.  The 
disposition  of  the  case  is,  in  the  main,  based  upon  the  admissions  of  the 
appellant  himself,  and  the  undisputed  fact  that  Banks  knew  of  the  ex- 
istence of  appellee^s  title. 

We  find  no  error  in  the  record,  and  the  judgment  is  aflSrmed. 

Affirmed. 


Henby  Bibkman  et  al.  v.  Johanna  Fahrenthold. 

Decided  November  18«  1908. 

1.— IntozioatiiLg  liquors — Sale — ^"Baikin-lCcGregor  Law.** 

The  Act  known  as  the  "Baskin-McGregor  Law"  did  not  have  the  effect  of 
repealing  all  pre-existing  laws  regulating  the  sale  of  intoxicating  liquors. 

t.— Same — Serrioe  of  Notice  not  to  Sell — ^Pleading. 

In  a  suit  upon  a  liquor  dealer's  bond  for  selling  intoxicating  liquors  to 
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an  habitual  drunkard  after  service  of  notice  not  to  do  so,  an  allegation  that  a  cer- 
tain constable  served  said  notice  on  the  defendant,  without  stating  that  the 
notice  was  delivered  to  him,  was  su£Scient  as  against  a  special  exception. 

8. — ^Liquor  Dealer's  Bond — Suit  for  Penalty — ^Eridenoe— Practice. 

When  substantially  the  same  testimony  has  been  admitted  during  a  trial 
without  objection,  a  party  can  not  complain  of  the  subsequent  admission  of 
similar  testimony  over  his  objection.  In  an  action  for  breach  of  a  liquor 
dealer's  bond  by  the  sale  of  intoxicating  liquors  to  an  habitual  drunkard,  it 
having  been  proven  without  objection  that  the  inebriate  would  not  work  while 
he  was  drinking  and  that  his  wife  (the  plaintiff)  would  then  do  his  work,  it 
was  not  error  to  admit  testimony  as  to  the  details  of  the  work  she  did  on  such 
occasions,  over  the  objection  that  it  was  calculated  to  prejudice  the  jury  against 
the  defendants. 

4. — Same — Same — Coniplraey — ^EYldence  in  Denial — Fraotioe. 

In  an  action  by  a  wife  against  a  liquor  dealer  for  selling  intoxicating  liq- 
uor to  her  husband,  an  habitual  drunkard,  the  defendant  having  plead  that 
the  husband  and  wife  had  conspired  to  obtain  liquor  for  the  husband  for  the 
sole  purpose  of  mulcting  the  defendant  in  damages,  evidence  of  violent  threats 
and  conduct  on  the  part  of  the  husband  at  his  home  while  drinking,  was  ad- 
missible in  refutation  of  said  charge,  and  this,  although  the  defendant  had 
introduced  no  evidence  in  support  of  said  allegation  at  the  time  said  evidence 
was  admitted. 

6. — ^Practice — Cross-Examination   of   Witness — ^Beproduction    of   Objeotionable 

Testimony — ^Waiver. 

When  a  defendant,  upon  cross-examination  of  the  plaintiff's  witness,  re- 
produces testimony  objected  to  on  direct  examination,  he  thereby  nullifies  his 
previous  objection. 

6. — Sale  of  Intoxicating  Liquors — ^Habitual  Drunkard — ^BeleTant  Testimony. 

Upon  the  issue  whether  or  not  plaintiff's  husband  was  an  habitual  drunk- 
ard, testimony  as  to  disturbances  heard  by  neighbors  in  plaintiff's  home  and 
the  frequency  of  the  same,  considered,  and  held  admissible  over  the  objection 
that  said  testimony  was  irrelevant  and  inflammatory. 

7. — Same — ^Beleyant  Testimony. 

The  wife  having  testified,  in  a  suit  by  her  against  a  liquor  dealer  for  sell- 
ing intoxicating  liquor  to  her  husband,  to  having  seen  her  husband  take  a  drinR 
at  defendant's  saloon  on  a  certain  occasion  and  the  subseauent  conduct  of  the 
husband  at  his  home,  it  was  permissible,  for  the  purpose  of  directing  his  atten- 
tion to  the  same  occasion,  to  ask  the  son  if  he  remembered  any  time  his  mother 
claimed  to  have  seen  his  father  drink  at  defendant's  saloon.  An  objection  that 
said  question  elicited  hearsay  testimony  corroborative  of  the  wife's  statement 
as  to  seeing  the  husband  take  a  drink,  was  properly  overruled. 


8. — Same— Withdrawal  of  Notice — ^Releyant  Testimony. 

In  an  action  by  a  wife  against  a  liquor  dealer  for  selling  intoxicating 
liquor  to  her  husband,  the  defendant  having  plead  that  the  plaintiff  had  with- 
drawn the  notice  and  that  he  made  no  sales  to  the  husband  until  after  the 
notice  had  been  withdrawn,  the  testimony  of  the  son  to  the  effect  that  on  one 
occasion  his  mother  sent  him  to  defendant's  place  of  business  to  tell  defendant 
to  stop  selling  whisky  to  the  husband,  was  admissible  to  show  that  the  notice 
was  in  force  at  the  time. 


9. — Same— Dates  of  Sales — ^Pleading — ^Proof . 

The  plaintiff  having  alleged  that  the  defendant  ''on  or  about"  certain 
dates,  naming  eight  in  all,  unlawfully  sold  intoxicating  liquors  to  her  hus- 
band, the  court  properly  charged  the  jury  that  the  plaintiff  would  not  be 
confined  to  the  specific  dates  of  sale  alleged  in  her  petition  but  might  prove 
any  sales  between  the  date  of  defendant's  bond  and  the  filing  of  the  suit. 


1908.']  BiRKMAN   V.    Fahrenthold.  337 

10. — Same — ^Burden  and  Degree  of  Proof. 

It  is  not  necessary  for  a  plaintiff,  in  a  suit  upon  a  liquor  dealer's  bond 
to  recover  a  penalty  for  a  breach  of  the  same,  to  prove  his  case  beyond  a  rea- 
sonable doubt;  a  preponderance  of  the  evidence  is  all  that  is  required. 

11. — Same — Charge — Snbmlssioii  of  Issue. 

A  charge  worded  as  follows:  ''Unless  you  further  find  from  the  evidence 
that  when  he  (the  defendant)  sold  or  gave  intoxicating  liquor,  etc.,"  in  a  suit 
upon  a  liquor  dealer's  bond,  is  not  subject  to  the  objection  that  it  assumed 
tlie  fact,  or  did  not  submit  it  to  the  determination  of  the  jury. 

18. — Same — ^Defense — ^Withdrawal   of  Hotioe. 

The  fact  tl^at  a  wife  sent  word  by  a  third  party  to  a  saloon  keeper  that 
she  withdrew  her  notice  to  him  not  to  sell  intoxicating  liquors  to  her  husband, 
would  be  no  defense  to  a  suit  upon  the  bond  by  the  wife  if  the  message  was 
never  in  fact  communicated  to  the  defendant  and  did  not  induce  his  action. 

18. — Same — Charge— Assumption  of  Fact. 

It  is  not  error  for  the  trial  court  in  its  charge  to  the  jury  to  assume  as 
true  a  fact  about  which  there  is  no  conflict  in  the  evidence. 

14. — Same— Charge — Constmotion. 

In  a  suit  upon  a  liquor  dealer's  bond,  charge  considered,  and  held  not 
subject  to  the  construction  that  it  authorized  a  verdict  against  the  defendant 
for  sales  made  prior  to  the  execution  of  the  bond  sued  on. 

15. — Same — Charge  Approved. 

In  an  action  upon  a  liquor  dealer's  bond,  charges  considered,  and  held 
not  subject  to  the  objection  that  they  assumed  that  certain  controverted  issues 
had  been  established  and  were  therefore  on  the  weight  of  the  evidence. 

16. — Same — ^Principal  and  Surety — ^Admissions  of  Principal — ^Evidenoe. 

Statements  of  a  principal  in  a  bond  are  not  admissible  as  an  admission 
against  the  sureties  on  the  bond  unless  said  statements  are  res  gestae.  This 
rule  applied  in  a  suit  upon  a  liquor  dealer's  bond. 

17. — Same — ^Liability  of  Snrety — Insufflclent  Svldenoe. 

A  liquor  dealer's  bond  was  dated  on  February  1st;  a  suit  was  filed  against 
the  principal  and  sureties  on  the  bond  in  the  following  August;  the  competent 
testimony  showed  only  two  specific  sales  to  plaintiff's  husband  between  the  date 
of  the  bond  and  the  filing  of  the  suit.  Held,  that  testimony  that  about  ten 
sales  were  made  to  plaintiff's  husband  between  January  1st  of  the  same  year 
and  the  filing  of  the  suit,  was  insufficient  to  show  that  more  than  two  -sales 
were  made  during  the  life  of  the  bond,  and  therefore  insufficient  to  support 
a  larger  verdict  against  the  sureties  than  the  penalty  for  the  two  sales. 

18.— Practice — Special  Charge — Limiting  Effect  of  Evidence. 

Ordinarily,  when  evidence  is  properly  admitted  against  one  party  to  a  suit, 
the  party  as  to  whom  it  is  not  admissible  should  request  a  special  charge  lim- 
iting its  effect,  but  this  rule  does  not  apply  when  the  question  presented  is. 
Does  the  testimony  support  the  verdict  against  the  party  as  to  whom  the  evi- 
dence was  not  admissible.  In  such  case  the  failure  to  request  a  special  charge 
w  inunaterial. 

Appeal  from  the  District  Court  of  Colorado  County.    Tried  below  be- 
fore Hon.  Munford  Kenan. 

Adhins  &  Oreen,  for  appellants. — It  is  reversible  error  to  admit  over 
objection  irrelevant,  immaterial  and  inflammatory  evidence,  the  neces- 
sary effect  of  which  must  be  to  arouse  the  sympathies  of  the  jury  in  favor 
Vol.  LII.  Civil— 22. 
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of  the  party  offering  same,  and  at  the  same  time  inflame  their  minds 
against  the  cause  of  the  party  objecting^  to  the  prejudice  of  his  rights. 
City  of  Belton  v.  Lockett,  67  S.  W.,  687 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Levy,  59  Texas,  550;  Henslee  v.  Henslee,  24  S.  W.,  321;  Waul  v.  Har- 
die,  17  Texas,  558;  Houston  &  T.  C.  Ry.  Co.  v.  Burke,  55  Texas,  340; 
GriflSs  V.  Payne,  92  Texas,  297. 

That  no  statement  of  principal  is  admissible  as  an  admission  against 
his  sureties,  unless  res  gestae:  Lacoste  v.  Bexar  County,  28  Texas,  420; 
McParlane  v.  Howell,  43  S.  W.,  315;  Screwmen  v.  Smith,  70  Texas,  175. 

A  verbal  notice  sent  by  plaintiff  through  a  third  party  to  a  liquor 
dealer  not  to  sell  is  of  no  binding  effect  and  therefore  immaterial,  and 
when  couched  in  language  presupposing  such  dealer  to  be  guilty  of  sell- 
ing liquor,  as  claimed  by  plaintiff,  becomes  so  hurtful  and  prejudicial 
to  the  defendant's  case  as  to  render  its  admission  reversible  error.  It 
is  elementary  that  plaintiff  can  not  recover  for  sales  subsequent  to  the 
last  claimed  in  his  petition,  and  especially  so  when  there  is  nothing  to 
show  how  the  verdict  for  five  sales  was  arrived  at.  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Darton,  23  S,  W.,  89 ;  Loving  v.  Dixon,  56  Texas,  79 ;  Houston  & 
T.  C.  Ry.  Co.  v.  Lackey,  33  S.  W.,  769;  Steph.  Plead.  (9th  Am.  ed.), 
291. 

The  court  erred  in  giving  the  paragraph  of  his  charge  to  the  jury  as 
follows-:  "The  burden  is  upon  the  plaintiff  to  show,  by  a  preponderance 
of  the  evidence,  all  the  material  allegations  of  her  petition."  Chaffee 
V.  United  States,  18  Wall.,  516;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Dwyer,  84 
Texas,  195 ;  Texas  &  P.  Ry.  Co.  v.  Wood,  23  S.  W.,  744. 

Where,  in  suit  on  liquor  dealer's  bond,  defendant  relies  upon  the  fact 
that  notice  not  to  sell  has  been  revoked  and  consent  to  sell  given  by 
plaintiff,  who  requests  one  saloon-keeper  to  so  notify  the  other  saloon- 
keepers in  a  town,  it  is  error  to  restrict  by  the  charge  the  right  of  the 
dealer  to  sell,  unless  such  dealer  has  been  informed  of  such  revocation, 
for  the  reason  that,  after  plaintiff  so  gave  her  consent  and  revoked  said 
notice,  she  was  no  longer  an  aggrieved  party,  regardless  of  whether  or 
not  the  messenger  violated  his  instructions  and  failed  to  give  notice 
thereof  to  such  dealer. 

That  consent  is  a  defense,  to  be  proven  as  any  other  fact :  Edgett  v. 
Pinn,  36  S.  W.,  830;  Tipton  v.  Thompson,  50  S.  W.,  641;  Kruger  v. 
Spachek,  54  S.  W.,  295 ;  Roach  v.  Springer,  75  S.  W.,  933. 

That  defendants  are  not  liable  for  sales  before  Pebruary  3,  1906,  the 
date  of  bond,  is  elementary,  as  is  also  the  proposition  that  defendants  are 
entitled  to  an  affirmative  presentation  of  their  defenses,  as  well  as  the 
invariable  rule  that  a  misleading  charge  is  cause  for  reversal ;  and  where 
there  is  no  way  to  ascertain  how  the  verdict  for  five  different  sales  was 
arrived  at,  the  error  is  apparent.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Darton,  23 
S.  W.,  89 ;  Loving  v.  Dixon,  56  Texas,  79 ;  Houston  &  T.  C.  Ry.  Co.  v. 
Lackey,  33  S.  W.,  769. 

That  it  is  error  to  assume  the  existence  of  a  material  issue  without 
evidence:  Rev.  Stats.,  art.  1317. 

That  the  issue  is  material:  Reagan  v.  Wooten,  16  S.  W.,  546;  Qe- 
raghty  v.  State,  110  Ind.,  103;  State  v.  Smith,  122  Ind.,  178;  Engle  v. 
State,  97  Ind.^  122;  Dolan  v.  State,  122  Ind.,  141;  State  V.  Gutekunst, 
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24  Kan.,  252 ;  Taylor  v.  Carroll,  145  Mass.,  95 ;  Tate  v.  Donovan,  143 
Mass.,  590;  Kennedy  v.  Saunders,  142  Mass.,  9. 

That  notice  not  to  sell  must  show  that  plaintiff  was  the  wife  of  Her- 
man Fahrenthold,  or  that  Birkman  knew  that  the  person  signing  as 
Johannah  Fahrenthold  was  the  wife  of  the  Herman  Fahrenthold  men- 
tioned in  the  notice :   Sackett  v.  Euder,  152  Mass.,  397. 

That  notice  not  to  sell  must  be  served  by  delivery  by  peace  oflBcer,  as  a 
prerequisite  to  recover:  Seagan  v.  Wooten,  16  S.  W.,  646;  Geraghty  v. 
State,  110  Ind.,  103;  State  v.  Smith,  122  Ind.,  178;  Engle  v.  State,  97 
Ind.,  122 ;  Dolan  v.  State,  122  Ind.,  141 ;  State  v.  Gutekunst,  24  Kan., 
252 ;  Taylor  v.  Carroll,  145  Mass.,  95 ;  Tate  v.  Donovan,  143  Mass.,  690 ; 
Kennedy  v.  Saunders,  142  Mass.,  9. 

Brown,  Carothers  &  Brown,  for  appellee. — ^Where  the  plaintiff  alleges 
that  a  written  notice  was  served  upon  the  defendant  by  a  peace  officer, 
such  allegation  imports  that  the  service  was  made  as  required  by  law, 
especially  when  the  allegation  of  such  service  is  in  the  very  words  of  the 
statute  requiring  such  service.  City  of  Ysleta  v.  Lowenstein,  25  S.  W., 
444;  Gonzales  v.  CHartier,  63  Texas,  36;  22  Am.  &  Eng.  Ency.  of  Law, 
pp.  1267  and  1274. 

Where  evidence  is  admitted  over  objection,  error  in  admitting  it,  if 
error  there  be,  is  rendered  harmless  where  evidence  of  the  same  facts  is 
admitted  without  objection.  Chicago,  B.  I.  &  P.  Ry.  Co.  v.  Porterfield, 
92  Texas,  442 ;  Munoz  v.  Brassel,  108  S.  W.,  421 ;  City  of  San  Antonio 
V.  Potter,  71  S.  W.,  765;  St.  Louis  S.  W.  By.  v.  Hughes,  73  S.  W.,  977 
(motion  for  rehearing). 

The  evidence  objected  to  was  relevant  and  material  to  prove  that  plain- 
tiff^s  husband  was  habitually  drunk,  especially  when  evidence  had  been 
introduced  showing  that  when  the  husband  was  sober  he  did  the  tinning 
work,  etc.,  which  his  wife  had  to  do  when  he  was  drunk.  Fire.Ass'n  of 
Philadelphia  v.  Jones,  40  S.  W.,  45. 

Where  the  habitual  drunkenness  of  plaintiff^s  husband  is  in  issue, 
testimony  of  his  wife  and  son  that  he  would  mistreat  them,  curse  and 
abuse  them,  and  get  his  six-shooter  and  threaten  to  kill  them,  when,  he 
was  drunk,  but  would  not  do  so  when  sober,  is  admissible  to  prove  the 
drunkenness  of  plaintiff^s  husband.  1  Greenleaf  on  Evidence  (16th 
ed.),  par.  141;  1  Wigmore  on  Evidence,  p.  294,  sec.  235;  3  Words  and 
Phrases  Judicially  Defined,  p.  2209,  vol.  4,  p.  3735;  7  Ency.  of  Evi- 
dence, p.  777. 

In  a  suit  on  a  bond,  an  admission  of  the  principal,  made  while  on  the 
witness  stand  at  a  former  trial,  is  admissible  in  evidence  against  him  and 
his  sureties,  where  the  only  objection  urged  is  that  the  evidence  is  "not 
admissible  as  an  admission,*'  such  objection  being  urged  by  the  princi- 
pal and  sureties  jointly,  and  not  by  the  sureties  alone.  Hatch  v.  Pull- 
man Co.,  84  S.  W.,  246;  Daniel  v.  Harvin,  31  S.  W.,  421. 

In  a  suit  on  a  liquor  dealer's  bond  for  illegal  sales,  time  is  not  of  the 
essence  of  the  recovery,  and  proof  of  sales  made  after  the  giving  of  the 
bond  and  after  notice  not  to  sell,  but  before  the  filing  of  the  suit,  is  suflS- 
cient,  though  the  sales  are  alleged  to  have  been  made  '^on  or  about''  cer- 
tain dates.    Gulf,  0.  &  S.  F.  Ey.  Co.  v.  Witte,  68  Texas,  296 ;  Munoz  v. 
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Brassel,  108  S.  W.,  420 ;  Hawthorne  v.  State,  87  S.  W.,  839 ;  White  v. 
Manning,  102  S.  W.,  1160;  Kniger  v.  Spaehek,  54  S.  W.,  295. 

In  a  suit  on  a  liquor  dealer's  bond  the  plaintiff  is  only  required  to 
prove  his  ease  by  a  preponderance  of  the  evidence.  Cox  v.  Thompson,  85 
S.  W.,  34;  Waters-Pierce  Co.  v.  State,  106  S.  W.,  918  (syllabus  No.  12, 
and  page  929) ;  Houston  &  T.  C.  By.  v.  State,  103  S.  W.,  449;  Texas  & 
Pac.  Ry.  V.  Mahaffey,  81  S.  W.,  1047;  1  Greenleaf  on  Evidence  (16th 
ed.),  par.  81d;  Hawloetz  v.  Kass,  25  Fed.  Bep.,  766;  State  v.  Chicago, 
M.  &  St.  P.  By.,  122  Iowa,  22  (96  N.  W.,  904) ;  People  v.  Briggs,  114 
N.  Y.,  64  (20  N.  E.,  820) ;  Campbell  v.  Bums,  94  Me.,  127;  Boberge  v. 
Burnham,  124  Mass.,  277. 

In  answer  to  appellant's  contention  that  if  appellee  consented  she 
could  not  be  aggrieved,  regardless  of  whether  or  not  the  consent  was 
communicated  to  appellant,  appellee  cites  the  following  cases,  constru- 
ing the  word  "aggrieved"  as  used  in  the  statute:  Ellis  v.  Brooks.  102 
S.  W.,  94;  White  v.  Manning,  102  S.  W.,  1161;  Peavy  v.  Goss,  90  Texas, 
89;  Kruger  v.  Spaehek,  54  S.  W.,  295;  Bintleman  v.  Hahn,  49  S.  W., 
174;  Johnson  v.  Bolls,  97  Texas,  453. 

As  authority  for  the  proposition  that  consent  must  be  relied  upon, 
and  therefore  must  be  communicated,  see  Boach  v.  Springer,  75  S.  W., 
933;  Tarkington  v.  Brunett,  51  S.  W.,  274;  Goldsticker  v.  Ford,  62 
Texas,  385;  McCue  v.  Klein,  60  Texas,  168;  Missouri,  K.  &  T.  Bv.  v. 
Dennins,  84  S.  W.,  860;  Ford  v.  Ford  (Mass.),  10  N.  E.,  474. 

Where  there  is  uncontroverted  evidence  of  appellant's  admission  that 
he  made  at  least  ten  sales  of  liquor  after  the  execution  of  the  liquor  deal- 
er's bond  sued  on,  and  there  is  uncontroverted  evidence,  from  other 
sources  than  appellant,  of  one  sale  and  one  gift  of  liquor  after  the  exe- 
cution of  the  bond,  and  where  the  jury  returns  a  verdict  for  only  five 
sales,  and  where  there  is  no  evidence  of  sales  made  before  the  execution 
of  the  bond,  the  jury  could  not  be  misled,  nor  could  the  appellant  be 
harmed,  by  a  charge  which,  under  a  strained  construction,  standing 
apart  from  the  rest  of  the  charge,  might  seem  to  authorize  a  recovery 
for  sales  before  the  execution  of  the  bond.  International  &  G.  N.  Ry. 
Co.  V.  Voss,  109  S.  W.,  984. 

JAMES,  Chief  Justice. — The  action  is  by  Mrs.  Fahrenthold  upon 
a  liquor  dealer's  bond,  against  Henry  Birkman  as  principal  and  his  sure- 
ties on  such  bond.  The  trial  was  had  on  plaintiff'^  third  amended  peti- 
tion, wherein  she  alleged  that  the  defendants  were  liable  to  her  for 
eight  infractions  of  said  bond,  because  Birkman,  his  employe  and  agent, 
sold  and  permitted  to  be  sold,  gave  and  permitted  to  be  given,  at  his 
place  of  business,  to  her  husband,  Herman  Fahrenthold,  liquors  de- 
nounced in  said  bond,  while  he  was  an  habitual  drunkard,  and  also  made 
such  sales  and  gifts  after  she  had  served  notice  upon  him  in  writing, 
through  a  peace  officer,  not  to  sell  to  her  said  husband. 

Defendants  answered  by  general  and  special  demurrers,  general  de- 
nial, denial  that  said  Fahrenthold  was  ever  an  habitual  drunkard ;  that 
notice  not  to  sell  to  him  was  never  served  on  Birkman,  and,  if  served, 
it  was  withdrawn  by  plaintiff,  and  she  had  given  her  full  consent  to 
Birkman  to  sell  to  her  husband;  and  that  Birkman  made  no  sales  nor 
gifts  to  him  until  after  such  withdrawal  and  permission.    Defendants 
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also  pleaded  conspiracy  between  plaintiff  and  husband^  and  estoppel. 
The  verdict  was  against  defendants  for  $2,500. 

The  first  assignment  of  error  goes  to  the  overruling  of  the  general 
demurrer.  The  substance  of  the  propositions  under  this  assignment  is 
that  what  is  known  as  the  Baskin-McGregor  Act  had  the  effect  of  re- 
pealing the  former  statutes  on  the  subject.  An  opinion  of  the  court,  in 
a  case  recently  decided,  discusses  and  disposes  of  this  matter,  and  we 
refer  to  it  for  reasons  and  authorities  for  overruling  this  assignment. 
Johanna  Fahrenthold  v.  Tell,  ante,  110. 

The  second  is  that  the  special  exception  was  good,  which  complained 
that  there  was  no  allegation  by  plaintiff  that  the  notice  not  to  sell  was 
served  by  the  officer  delivering  said  notice  to  Birkman.  The  allegation 
was  that  Miles,  constable  of  precinct  No.  4,  Colorado  County,  served 
said  notice  on  Birkman,  without  stating  that  he  delivered  it  to  him.  The 
allegation  was  in  language  used  in  the  statute,  and  service  by  delivery 
being  what  was  meant  by  the  word  "served,^^  the  allegation  covered  it. 

The  third  assignment  is  addressed  to  the  testimony  of  Mrs.  Fahren- 
thold and  of  Hugo,  her  son.  The  former  was,  over  objection,  permitted 
to  testify :  "I  attended  to  his  business  whpn  he  was  drunk — the  tinner's 
business.  T  did  the  selling  and  a  great  deal  of  work.  I  made  stove  pipes 
and  put  up  stoves,  and  I  made  valleys  and  different  things  with  my  own 
hands."  The  son,  as  follows:  "In  the  business  she,  my  mother,  sold 
things,  and  made  stove  pipes  and  things  like  that.  She  made  the  work 
and  soldered  it  together." 

The  proposition  is  that  this  testimony  was  irrelevant  and  calculated 
to  prejudice  defendants'  cause.  It  appears  that  there  was  testimony 
showing  that  Fahrenthold's  business  was  hardware,  and  tinner  by  trade, 
and  he  would  not  work  while  he  was  drinking,  and  she  would  do  the 
work  then.  This  testimony  was  without  objection,  and  it  tended  to 
show  that  she  did  what  the  business  called  for  during  such  periods. 
Without  more,  this  would  furnish  facts  for  a  legitimate  argument  to 
the  jury  that  she  did  all  the  things  recited  in  the  testimony  as  above  ob- 
jected to.  We  think  the  testimony  came  within  the  rule  that  defend- 
ants can  not  complain  of  its  admission  when  substantially  the  same  tes- 
timony was  allowed  to  go  in  without  objection. 

The  fourth,  and  some  of  the  kindred  assignments  briefed  along  with 
it,  complain  of  plaintiff  being  allowed  to  testify:  "He  would  get  his 
six-shooter  and  cock  it,  and  be  mad  at  me  and  the  boy,  and  tell  us  to  go 
to  hell."  And  of  the  son  testifying :  "When  papa  was  drunk  he  would 
try  to  run  us  out  and  cursed  us,  and  does  everything  like  that.  He 
would  try  to  do  different  things ;  he  would  make  threats.  He  threatened 
to  kill  us,  and  everything  like  that."  "Papa  said  he  was  going  to  kill 
her  on  that  occasion  if  she  did  not  get  him  some  place  where  he  could 
get  whiskey.'' 

It  was  testified  to  that,  when  sober,  he  was  a  good  man  and  a  good 
father,  but  would  mistreat  his  family  when  drunk,  and  that  during  the 
last  three  years  he  was  drunk  most  of  the  time.  Sometimes  for  three 
days  he  would  be  all  right,  and  then  get  drunk  and  stay  drunk  two  or 
three  weeks.  When  he  was  drunk  he  would  treat  his  wife  and  son  any- 
way—just as  bad  as  a  man  could  treat  them.  This  testimony  of  Mrs. 
Fahrenthold  and  son  was  not  objected  to.    It  embraced  testimony  broad 
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enough  to  imply  that  ohjected  to,  and  for  this  reason  alone  the  judg- 
ment ought  not  to  be  disturbed  on  account  of  it. 

One  of  defendants'  pleas  was :  "That  plaintiflE  and  her  husband  fraud- 
ulently connived  and  entered  into  a  conspiracy  in  order  to  obtain  said 
liquor  for  her  husband  with  the  intention  and  for  the  sole  purpose  of 
fraudulently  mulcting  these  defendants  in  damages/'  Upon  such  an  is- 
sue the  testimony  would  have  been  both  relevant  and  material,  as  the 
husband's  conduct,  if  as  narrated  by  said  witnesses,  would  tend  to  re- 
fute such  a  plea.  We  have  not  investigated  the  testimony  to  ascertain 
whether  or  not  there  was  evidence  offered  in  support  of  this  plea.  We 
presume  not,  as  there  was  no  submission  of  it,  and  the  plea  was  mani- 
festly no  defense;  but  defendant  having  pleaded  it,  plaintiff  was  war- 
ranted in  anticipating  that  defendant  would  rely  upon  it.  The  judge, 
in  the  absence  of  any  objection  that  defendant  had  not  introduced  any 
evidence  on  the  subject  or  any  declaration  that  he  would  not  do  so,  was 
warranted  in  treating  the  plea  as  seriously  interposed,  and  under  these 
circumstances  the  court  can  not  be  said  to  have  committed  error  at  that 
time  in  overruling  the  particular  objections.  The  presence  of  such 
testimony  in  the  case,  coming  in  under  these  circumstances,  would  not 
invalidate  the  trial,  even  though  defendant  did  not  afterwards  under- 
take to  substantiate  the  plea,  the  court's  attention  not  being  directed  to 
the  matter  any  more  during  the  trial. 

The  fifth  assignment  is  that  the  court  erred  in  not  excluding  the  fol- 
lowing testimony  of  plaintiff  while  testifying  in  regard  to  the  return 
home  of  her  husband  from  Birkman's  saloon,  where  she  followed  him 
and  where  she  testified  she  saw  him  take  a  drink :  "He  did  not  go  home 
right  away,  but  in  a  little  while  came,  and  when  he  did  he  cursed  me 
more  than  ever,  and  told  me  he  would  kill  me  if  I  tried  that  again." 
"He  said  he  would  kill  me  if  I  followed  him  again.  I  do  not  remember 
any  other  threats;  I  said  he  got  a  pistol,"  because  irrelevant,  immaterial 
and  inflammatory,  and  calculated  to  arouse  the  sympathies  of  the  jury 
and  inflaming  to  their  minds.  This  conduct  of  Fahrenthold  was  rele- 
vant to  the  plea  of  conspiracy  between  the  husband  and  wife,  as  ex- 
plained above.  The  same  is  true  of  the  evidence  dealt  with  by  the  sixth, 
seventh  and  ninth  assignments. 

In  this  connection,  and  in  addition  to  what  is  above  held,  we  may  state 
that  the  testimony  complained  of  by  the  fourth,  fifth,  sixth  and  seventh 
assignments  was  rendered  unobjectionable  by  reason  of  the  fact  that 
appellants  reproduced  the  same  testimony  in  effect  through  cross-exami- 
nation of  the  witnesses.    Eastham  v.  Hunter,  98  Texas,  565. 

The  eighth  is  that  there  was  error  in  permitting  Owen  Heyer,  who 
stated  that  he  lived  close  to  plaintiff  and  her  husband,  to  testify :  "I  ran 
out  several  times  to  see  what  was  up.  I  heard  tables  and  chairs  flying 
around  and  furniture  knocking  about.  I  could  see  what  it  was  and  got 
back  home  fast.  It  was  Herman  Fahrenthold  raising  rackets  with  his 
wife.  She  would  be  halloaing  and  crying,  I  reckon."  The  objection  was 
again  that  this  was  irrelevant,  immaterial  and  inflammatory  testimony. 

The  plaintiff  and  her  son  testified  that  Fahrenthold  would  abuse  and 
mistreat  her  when  drunk,  but  not  when  sober.  The  testimony  com- 
plained of  was  only  a  portion  of  the  testimony  of  the  above  witness, 
which  was  in  subtance  that  he  had  bis  office  about  seventy-five  feet  from 
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their  place;  that  he  had  heard  rackets  there;  they  complained  that  he 
(Fahrenthold)  was  drunk.  He  had  heard  rackets  and  howls.  "I  ran 
out  several  times  to  see  what  was  up;  I  heard  tables  and  chairs  flying 
around  and  furniture  knocking  about,  and  I  could  see  what  it  was,  and 
got  back  home  fast.  It  was  Herman  Fahrenthold  raising  rackets  with 
his  wife.  She  was  halloaing  and  crying,  I  reckon.  At  the  time  he  was 
raising  these  rackets  he  was  drunk.  I  don't  think  liquor  ever  made 
him  stagger;  I  have  never  seen  him  stagger.  I  have  seen  him  when  he 
was  drinking  for  a  week  or  ten  days  at  a  time.  He  would  not  stagger. 
He  would  get  sick  and  go  to  bed.  They  have  been  having  trouble  there 
for  two  or  three  years.  He  seemed  to  be  getting  worse  all  the  time.  I 
would  pass  him  when  he  was  drunk  and  say  nothing  to  him.  I  have 
seen  him  raising  Cain,  and  they  said  he  was  drunk.''  There  being  tes- 
timony that  when  sober  he  would  not  mistreat  plaintiff,  it  was  admis- 
sible to  prove  frequency  of  such  conduct  toward  plaintiff  on  the  issue  of 
his  being  an  habitual  drunkard. 

We  dispose  of  the  tenth  assignment  by  stating  that  the  bill  of  excep- 
tions which  relates  to  the  matter  complained  of,  as  qualified  by  the  trial 
judge,  discloses  that  an  exception  to  the  ruling  was  not  reserved. 

The  eleventh  is  that  the  court  erred  in  allowing  the  son  to  testify  as 
follows:  "Do  you  remember  any  time  your  mother  claims  to  have  seen 
him  drink  at  Birkman's?"  ^TTes,  sir;  I  remember  a  time  when  my 
mother  claims  to  have  seen  him  drink  a  drink  at  Birkman's  saloon." 
This  was  objected  to  as  hearsay.  The  plaintiff,  it  appears,  had  testified 
to  seeing  her  husband  take  a  drink  at  Birkman's  saloon  on  July  30, 
1906.  The  son's  testimony  was:  "Yes,  sir;  I  remember  a  time  my 
mother  claims  to  have  seen  him  drink  a  drink  at  Birkman's  saloon.  I 
remember  the  details  to  be  this.  She  was  upstairs  and  I  was  sleeping 
there.  Papa  was  down  stairs  walking  around,  and  she  heard  him  walk- 
ing around,  so  she  got  up  and  I  was  waked.  We  heard  him  go  out  of  the 
front  door;  she  went  down  and  went  out  behind  him,  and  she  seen  him 
drink.  I  know  she  went  out  behind  him.  Yes,  sir;  she  came  back  in  a 
little  while.  Yes,  sir;  my  father  came  back.  They  did  not  come  back 
together;  they  came  pretty  close  together.    Mamma  came  back  first." 

The  objection  that  appellant  makes  is  that  the  question  and  answer 
complained  about  elicited  hearsay  testimony  corroborative  of  plaintiff's 
statement  as  to  seeing  him  get  a  drink  on  a  certain  occasion.  Appellee 
states  that  the  evidence  was  harmless  in  view  of  the  fact  that  Birkman 
did  not  contradict  her  as  to  this  drink,  and  that  the  fact  was  undisputed. 
But  it  seems  to  us  that  it  would  not  be  entirely  satisfactory  to  so  topose 
of  the  objection.  Mrs.  Fahrenthold  was  interested,  and  the  jury  might 
not  have  seen  fit  to  credit  her  unsupported  statement,  and  corroboration 
of  it  might  have  been  important. 

The  question  was  evidently  intended  merely  to  direct  the  mind  of  the 
witness  to  the  event  which  the  mother  claimed  she  had  seen,  and  to 
which  she  had  testified  having  seen,  for  the  purpose  of  having  the  wit- 
ness state  what  he  knew  concerning  the  matter.  This  was  admissible. 
The  witness  did  not,  in  answer  to  the  question,  testify  that  he  had  heard 
his  mother  claim  that  she  had  seen  his  father  drink  at  Birkman's,  but 
that  he  remembered  a  time  when  his  mother  claims  to  have  seen  him  do 
so.    He  was  evidently  referring,  as  did  the  question  put  to  him,  to  the 
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circumstance  of  what  his  mother  had  claimed  in  her  testimony,  in  order 
to  direct  his  testimony  to  the  same  subject  matter. 

The  twelfth  assignment  complains  of  this  testimony  of  the  son :  "My 
mother  sent  me  to  Birkman's  once,  and  she  told  me  to  tell  him'  to  stop 
selling  whiskey  and  stuff  to  papa/*  The  witness  proceeded :  "I  went  to 
him.  He  said  he  would  not  sell  him  any  more/'  It  is  the  first  of  these 
quotations  that  was  objected  to.  In  view  of  the  allegation  by  defendant 
that  he  had  made  no  sales  to  Fahrenthold  until  after  she  had  withdrawn 
her  notice  and  given  him  permission,  and  that  ''^notwithtanding  which 
she  made  no  complaint  to  said  Birkman  until  the  filing  of  the  suit," 
the  evidence  was  admissible.  This  allegation  was  excepted  to  by  plam- 
tiff  and  the  exception  overruled.  This  allegation  being  held  in  the  case 
as  a  good  plea,  testimony  in  reference  to.it  was  admissible.  Besides, 
this  tended  to  show  that  the  notice  was  in  force  at  the  time. 

The  thirteenth  assignment  complains  of  this  part  of  the  charge :  *Tou 
are  charged  that  the  plaintiff  is  not  confined  to  the  specific  dates  of  sale 
alleged  in  her  petition,  but  that  if  the  evidence  shows  any  sales  made  be- 
tween the  time  defendant  gave  his  bond,  to  wit,  February  3,  1906,  and 
the  time  this  suit  was  filed,  such  evidence,  if  you  find  it  to  be  true,  would 
prove  the  dates  sufficiently.*' 

The  proposition  is  that  this  allowed  a  finding  upon  an  issue  outside 
of  the  case,  and  there  is  under  the  facts  of  this  case  an  unreasonable 
variance  between  allegation  and  proof,  and  the  charge  is  upon  the  weight 
of  the  evidence. 

In  the  statement  appellant  shows  that  the  suit  was  filed  August  27, 
1906.  The  date  of  the  last  sale  was  August  19,  1906.  The  plaintiff 
testified  to  a  sale,  giving  the  date  July  30,  1906,  and  the  date  of  no  other 
sale  is  mentioned  by  any  witness  further  than  Birkman  testifying  that 
between  a  certain  date  and  date  of  suit  he  made  ten  sales.  The  petition 
did  not  allege  fixed  dates  of  sales.  It  alleged  sales  *^on  or  abouf*  the 
following  dates:  May  15,  June  10,  July  30,  August  13,  August  15, 
August  17,  August  14  and  August  19,  in  the  year  1906,  thus  charging 
eight  violations.  Plaintiff  was  not  held  to  prove  violations  on  said  par- 
ticular dates.  (Munoz  v.  Brassel,  108  S.  W.,  420;  Hawthorne  v.  State, 
39  Texas  Civ.  App.,  122.)  Although  the  last  date  stated  was  several 
days  prior  to  the  filing  of  the  suit,  still  the  allegation  was  *^on  or  abouf 
that  date. 

The  fourteenth  is  that  it  was  error,  in  a  civil  suit  involving  statutory 
penalties,  to  charge  that  the  burden  is  upon  plaintiff  to  show,  by  a  pre- 
ponderance of  the  evidence,  the  material  allegations  of  her  petition. 
There  was  no  error  on  this.  Cox  v.  Thompson,  37  Texas  Civ.  App., 
607,  and  cases  there  cited. 

The  fifteenth  assignment  complains  of  the  fifth  paragraph  of  the 
charge,  which  was  as  follows: 

"If  you  find  from  the  evidence  that,  at  the  time  charged  in  the  plain- 
tiff's petition,  the  husband  of  plaintiff,  the  said  Herman  Fahrenthold, 
was  an  habitual  drunkard,  and  that  while  he  was  such  habitual  drunk- 
ard, and  after  the  third  day  of  February,  1906,  and  within  the  time 
charged  in  plaintiff's  petition,  the  defendant,  Henry  Birkman,  did  sell 
or  give,  or  permit  to  be  sold  or  given,  to  the  said  Herman  Fahrenthold, 
at  the  defendant's  place  of  business  in  Weimar,  Colorado  County,  any 
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spirituous^  vinous  or  malt  liquor,  or  medicated  bitters  capable  of  pro- 
ducing intoxication,  you  will  find  for  the  plaintiff  five  hundred  dollars 
for  each  separate  time  that  the  said  defendant  so  sold  or  gave,  or  per- 
mitted to  be  sold  or  given,  any  of  such  intoxicants  to  the  said  Fahren- 
thold,  unless  you  further  find  from  the  evidence  that  when  he  sold  or 
gave,  or  permitted  to  be  sold  or  given,  such  intoxicants  to  the  said 
Pahrenthold,  the  sale  or  gift  was  made  in  good  faith,  with  the  belief 
that  said  Fahrenthold  was  not  an  habitual  drunkard,  and  there  was  good 
reason  for  such  belief  then,  upon  this  branch  of  the  case  you  will  find  for 
the  defendants.  As  the  times  alleged  in  the  plaintiff's  petition  alleging 
sales,  gifts,  etc.,  to  Fahrenthold  as  an  habitual  drunkard,  and  such  sales, 
gifts,  etc.,  after  service  of  notice  not  to  sell,  are  identical,  if  you  find  for 
the  plaintiff  under  the  charge  thus  far  given  you,  then  you  need  not 
consider  the  following  paragraph,  but  if  you  find  for  the  defendants 
under  the  charge  thus  far  given,  then  you  will  consider  the  next  suc- 
ceeding paragraph.*' 

The  proposition  is  that  this  charge  was  on  the  weight  of  evidence  and 
assumed  a  controverted  fact,  but  the  brief  does  not  mention  what  fact  it 
was.  We  presume,  however,  that  the  word  "when**  is  the  trouble,  for  in 
the  statement  that  word  is  italicized.  A  charge  worded  as  this  was, 
"unless  you  further  find  from  the  evidence  that  when  he  sold  or  gave," 
etc.,  is  not  subject  to  the  criticism  that  it  assumes  the  fact,  or  does  not 
submit  it  to  the  determination  of  the  jury.  This  is  settled  by  a  line  of 
cases  beginning  with  Missouri  Pac.  Ey.  v.  Lehmberg,  75  Texas,  62. 

The  sixteenth  assignment  complains  of  paragraph  sixth  of  the  charge, 
as  follows : 

*'If  you  find  from  the  evidence  that  after  the  notice  not  to  sell  was 
served  upon  the  defendant,  Birkman,  and  after  the  3d  day  of  February, 
1906,  and  within  the  time  charged  in  plaintiff's  petition,  the  said  Birk- 
man sold  or  gave,  or  permitted  to  be  sold  or  given,  to  the  said  Herman 
Fahrenthold  any  of  said  intoxicants,  then  you  will  find  for  the  plaintiff 
the  sum  of  five  hundred  dollars  for  each  separate  time  the  said  Birkman 
sold  or  gave,  or  permitted  to  be  sold  or  given,  to  the  said  Fahrenthold 
any  such  intoxicant  at  Birkman's  place  of  business  at  Weimar,  as 
charged  in  plaintiff's  petition.  But  if  you  find  that  after  the  notice  not 
to  sell  such  notice  was  revoked  by  the  plaintiff,  and  Birkman  was  in- 
formed of  such  revocation,  then  you  are  instructed  that,  unless  you  find 
that  sales  or  gifts  were  made  or  permitted  to  be  sold  or  given  of  such 
intoxicants  by  the  said  Birkman  to  the  said  Fahrenthold  between  the 
time  of  the  service  of  the  notice  not  to  sell  and  the  time  the  said  Birk- 
man received  notice  of  the  revocation  thereof,  you  will  find  for  the  de- 
fendants on  this  branch  of  the  case,  regardless  of  whether  such  revoca- 
tion was  made  by  the  plaintiff  under  duress  on  the  part  of  the  husband 
or  not.'' 

Several  objections  are  directed  to  this  charge : 

First.  If  the  jury  believed  that  plaintiff  told  Wolff  (another  saloon- 
keeper), as  Wolff  testified  she  did,  that  she  withdrew  the  notices  to  him, 
and  told  him  to  notify  the  other  saloon  men  that  they  could  sell  to  her 
husband,  it  was  not  necessary,  as  the  above  charge  would  require,  for 
such  notice  to  be  communicated  to  Birkman.  The  trial  judge  doubtless 
considered  that  if  the  message  which  Wolff  was  authorized  to  convey 
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went  no  further,  it  had  no  effect  as  a  revocation  of  the  notice  to  this  de- 
fendant. We  think  its  status  was  the  same  as  if  it  had  never  been  given 
or  was  abandoned,  the  defendant  not  having  heard  of  it  nor  acted  upon  it. 

Second.  The  paragraph  assumed  that  notice  not  to  sell  had  been 
served  upon  Birkman,  by  telling  the  jury  to  find  for  defendants  unless 
they  found  **that  sales  or  gifts  were  made,  or  permitted  to  be  sold  or 
given,  of  said  intoxicants  between  the  time  of  service  of  the  notice  not 
to  sell  and  the  time  Birkman  received  notice  of  revocation  thereof/'  The 
words  ^'time  of  service'*  being  italicized  in  the  brief,  we  suppose  this  is 
the  difficulty. 

We  may  as  well,  in  this  place,  deal  with  the  twentieth  assignment, 
which  complains  of  the  preliminary  portion  of  the  charge  where  the 
court  charged  that  the  evidence  shows  that  the  notice  not  to  sell  to 
plaintiff's  husband  was  made  and  was  served  upon  Birkman  as  the  law 
requires.  Inasmuch  as  the  fact  was  assumed  elsewhere  in  the  charge, 
and  the  jury  instructed  directly  as  to  it,  we  shall  dispose  of  both  these 
assignments  by  saying  that  we  think  the  undisputed  evidence  supported 
the  charge. 

Third.  That  there  was  error  in  the  said  paragraph  in  this,  "that 
where  the  date  of  service  of  notice  not  to  sell  antedates  the  execution  of 
the  bond  sued  on,  it  is  error  for  the  court  to  instruct  the  jury  that  they 
can  not  find  for  the  defendants  if  they  find  that  the  dealer  made  sales 
or  gifts  before  the  execution  of  the  bond." 

The  charge  does  not  fairly  admit  of  that  construction.  It  nowhere 
charges  in  terms  to  that  effect.  The  paragraph  admits  of  a  verdict  for 
plaintiff  only  if  the  jury  should  find  from  the  evidence  that  the  sales  or 
gifts  were  made  after  the  notice  was  served  and  after  the  3d  day  of  Feb- 
ruary, 1906,  and  within  the  time  charged  in  the  petition.  The  re- 
mainder of  the  charge,  where  it  refers  to  sales  or  gifts,  is  manifestly 
subordinated  to  the  first  portion  of  the  charge,  and  could  not  have  misled 
the  jury  into  thinking  that  they  could  find  for  plaintiff,  or  against  de- 
fendants, for  sales  or  gifts  which  preceded  the  giving  of  the  bond. 

The  seventeenth  assignment  complains  of  the  seventh  paragraph  of 
the  charge,  which  is  as  follows : 

"If  you  fail  to  find  that  the  said  Pahrenthold  was  an  habitual  drunk- 
ard, as  charged,  at  the  time  of  the  alleged  sales  or  gifts  of  intoxicants, 
you  will  find  for  the  defendants  on  this  branch  of  the  case,  or  if  you 
find  that  he  was  then  an  habitual  drunkard,  but  that  such  sales  or  gifts 
were  made  in  good  faith,  with  the  belief  that  the  said  Fahrenthold  was 
not  an  habitual  drunkard,  and  that  there  was  good  reason  for  such  belief, 
you  will  find  for  the  defendants  on  this  branch  of  the  case.  And  so,  if 
you  also  fail  to  find  that  sales  or  gifts  of  intoxicants  were  made  to  the 
said  Fahrenthold  between  the  dates  of  the  service  of  the  notice  not  to 
sell  and  the  revocation  thereof  (if  there  was  such  revocation),  you  will 
find  for  the  defendants." 

It  is  contended  that  the  above  assumes  that  sales,  etc.,  were  made  as 
alleged.  We  think  it  does  not  do  so,  and  that  the  jury  could  not  have  re- 
ceived from  it  the  impression  that  such  facts  could  be  found  by  them 
except  from  the  evidence.    The  succeeding  paragraph  No.  8  so  explains. 

Another  proposition  under  the  assignment  is  the  same  as  that  dis- 
posed of  under  the  next  preceding  assignment  under  the  third  head. 
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The  eighteenth  complains  of  the  eighth  paragraph  of  the  charge, 
which  is  as  follows : 

'*While  the  burden  of  proof  is  upon  the  plaintiff  to  establish  her  case 
by  a  preponderance  of  the  evidence,  yet,  if  this  has  been  done  in  accord- 
ance with  the  allegations  of  her  petition,  where  the  defendants  rely  upon 
afiSrmative  matter  as  defense,  then  the  burden  is  upon  defendants  to  es- 
tablish such  defense  by  a  preponderance  of  the  evidence.  Thus,  if  the 
plaintiff  has  established,  by  a  preponderance  of  the  evidence,  that  sales 
or  gifts  of  intoxicants  were  made  to  the  said  Fahrenthold,  as  alleged, 
and  that  when  such  sales  or  gifts  were  made  the  qaid  Fahrenthold  was 
an  habitual  drunkard,  then  the  burden  would  be  upon  defendants  to 
show  that  when  such  sales  or  gifts  were  made  they  were  made  in  good 
faith,  with  the  belief  that  Fahrenthold  was  not  an  habitual  drunkard, 
and  there  was  good  reason  for  such  belief.  And  so,  if  such  sales  or  gifts 
were  made  as  alleged  to  the  said  Fahrenthold  after  notice  was  served 
upon  Birkman  not  to  sell  to  him,  then  the  burden  is  upon  the  defendants 
to  show  by  a  preponderance  of  the  evidence  that  at  the  time  of  such  sales 
or  gifts  the  notice  not  to  sell  had  been  revoked,  and  that  such  revocation 
had  been  made  known  to  Birkman.^* 

One  proposition  is  that  this  charge  intimated  that,  in  the  opinion  of 
the  court,  certain  controverted  issues  had  been  established,  and  was, 
therefore,  on  the  weight  of  the  evidence.  The  paragraph  is  not  subject 
to  the  criticism.  The  other  proposition  is  the  same  as  that  disposed  of 
under  the  sixteenth  assignment,  under  head  No.  1. 

The  nineteenth  is  that  the  charge  was  erroneous  in  submitting  the  is- 
sue of  gifts  of  intoxicants  made  or  permitted  to  be  made  to  Fahrenthold 
by  defendant  at  his  place  of  business,  for  the  reason  that  there  was  no 
evidence  that  Birkman  or  any  of  his  employes  or  agents  grfve  or  permitted 
to  be  given  any  intoxicants  to  him.  Defendant  testified  by  deposition 
that  "Henry  Insall  set  up  the  drinks  to  him  in  my  saloon  about  two 
weeks  ago.^' 

By  the  twentieth  assignment  it  is  contended  that  the  court  erred  in 
assuming  that  notice,  as  required  by  the  statute,  was  served  on  Birkman. 
We  find  the  evidence  warranted  the  assumption  of  that  fact. 

Under  the  twenty-first  assignment  we  have  this  proposition  presented 
to  us :  "It  is  the  duty  of  the  upper  court  to  reverse  a  case  when  the  ver- 
dict on  wliich  the  judgment  is  based  is  excessive,  rendered  through  preju- 
dice, or  is  without  evidence  to  support  it.*'  This  elementary  principle 
is  made  the  basis  of  a  claim  that  the  uncontroverted  evidence  was 
against  the  theory  that  Fahrenthold  was  an  habitual  drunkard.  The 
testimony  was  sufficient  to  support  the  allegation.  The  other  contention, 
it  seems,  is  that  there  was  no  proof  sufficient  to  warrant  finding  that  a 
notice  not  to  sell  was  served  in  the  manner  to  be  effective.  This  we  rule 
against  also.  In  fact,  we  have  already  stated  that  the  fact  was  properly 
assumed  by  the  court  as  proved. 

The  twenty-second  is  as  follows :  "The  court  erred  in  refusing  to  set 
aside  the  verdict,  because,  as  to  the  sureties,  it  is  against  the  evidence, 
and  that  the  only  evidence  admissible  against  them  comes  alone  from 
the  plaintiff,  and  she  testified  to  only  one  sale,  and  that  was  on  July 
30th,  the  only  other  evidence  of  sale  being  the  deposition  of  Birkman, 
and  Birkman's  admissions  through   the   witness,   plain  tifl^s  attorney, 


348  Texas  Civil  Appeals  Reports^  Yol.  52.      [Nov ember, 

Brown,  which  are  not  admissible  against  said  sureties,  but  which,  taken 
together,  show  the  sale  testified  to  by  plaintiff,  as  well  as  those  admitted 
by  Birkman,  was  after  she  had  revoked  notice  not  to  sell/^ 

The  proposition  advanced  and  relied  on  is  this:  "Statements  of  the 
principal  in  a  bond  are  not  admissible,  as  an  admission  against  the 
sureties,  unless  said  statements  are  res  gestae/* 

The  matter  was  raised  by  the  motion  for  new  trial.  The  proof  of  spe- 
cific violations  extended  only  to  a  sale  on  July  30th,  and  a  gift  in  the 
saloon  of  defendant  on  another  occasion.  It  appears,  however,  that  upon 
the  filing  of  the  suit  the  ex  parte  deposition  of  Birkman  was  taken,  in 
which  he  testified,  in  effect,  that  he  didn't  know  how  many  times  sales 
or  gifts  were  made  in  his  saloon  to  Fahrenthold  between  January  1, 
1906,  and  August  25,  1906;  that  it  was  about  twenty  times;  that  he  got 
a  drink  once  in  a  while,  just  how  many  times  he  could  not  say;  that 
"Henry  Insall,  our  marshal,  set  up  the  drinks  to  him  in  my  saloon  about 
two  weeks  ago/' 

It  appears  that  the  notice  was  given  in  the  latter  part  of  1905  (not 
later  than  January  1,  1906)  and  the  bond  sued  on  was  given  February  1, 
1906.  This  deposition  was  proper  evidence  as  against  Birkman,  but  as 
to  the  sureties  the  court  properly  charged  the  jury  that  they  would  not 
consider  it  for  any  purpose  so  far  as  the  sureties  were  concerned.  This 
was  manifestly  correct,  as  the  sureties  were  not  parties  to  the  deposition 
and  were  not  affected  by  his  admissions  or  declarations,  and  the  answer 
referred  to  a  period  extending  from  January  1,  1906,  and  they  did  not 
become  sureties  until  ^February  1,  1906. 

It  appears,  further,  that  Mr.  Brown,  one  of  plaintiff's  attorneys,  took 
the  stand  and  testified  as  follows:  "I  wish  to  testify  that  I  heard  Mr. 
Birkman  testify  at  the  last  trial ;  he  testified  that  what  he  stated  in  his 
deposition  was  true,  and  that  he  had  made  at  least  ten  sales  of  liquor 
to  Herman  Fahrenthold  between  the  time  the  notices  were  served  and 
the  time  that  he  was  sued,  when  this  suit  was  filed.  In  justice  to  him  I 
will  state  that  he  claimed  that  it  was  after  he  thought  the  notices  were 
taken  up  or  withdrawn." 

The  above  was  the  use  of  an  admission  by  Birkman  which  could  prop- 
erly be  used  as  against  him,  but  it  was  not  evidence  as  against  the  sure- 
ties. Lacoste  v.  Bexar  County,  28  Texas,  420;  Coe  v.  Nash,  91  Texas, 
122.  The  defendants  objected  to  this  evidence  of  Brown  for  the  reason 
that  it  was  not  admissible  as  an  admission,  which  objection  as  made  was 
overruled,  and  properly  so,  because  it  was  admissible,  at  least  as  to 
Birkman.  It  thus  became  a  part  of  the  evidence.  But  it  seems  to  us 
that  it  was  lacking  in  probative  force,  as  wa^  the  deposition,  upon  the 
issue  of  sales  made  between  the  date  the  bond  was  given  and  the  date  pf 
the  suit,  so  far  as  the  sureties  were  concerned,  for  the  reason  that  it  ap- 
plied to  a  period  beginning  before  the  bond  was  executed,  as  much  so  as 
the  deposition  which  the  court  charged  was  without  effect  as  to  the  sure- 
ties. 

The  general  rule  is  that  where  evidence  is  properly  in  because  it  is 
proper  evidence  in  reference  to  one  party,  the  party  it  is  not  admissible 
to  affect  should  ask  the  court  to  limit  its  application  and  effect  by  a 
charge.  This  rule,  we  think,  has  no  proper  application  where  the  ques- 
tion is:  Does  the  testimony  support  the  verdict?    Had  the  charge  been 
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asked  by  the  sureties  limitmg  the  testimony  of  Brown  in  its  effect  to 
the  principal,  and  it  had  been  given,  the  question  would  still  arise 
whether  the  verdict  as  to  the  sureties  was  supported  by  evidence.  We 
think  they  can  be  in  no  worse  position  on  this  question,  because  such  an 
instruction  was  not  given.  The  testimony  does  not  support  a  finding  as 
to  the  sureties  that  there  were  more  than  two  infractions  of  the  bond  be- 
tween the  giving  of  the  bond  and  the  filing  of  the  suit,  unless  testimony 
that  during  a  period  from  a  date  preceding  the  bond  to  the  filing  of  the 
suit  thei:e  were  ten  violations,  is  proof  that  ten  violations,  or  any  certain 
number  of  violations,  occurred  during  the  life  of  the  bond.  We  think  it 
clearly  could  not  be  given  such  effect,  and  therefore  the  recovery  against 
the  sureties  ought  not  to  be  allowed  to  go  further  than  for  the  two  vio- 
lations shown  by  other  testimony. 

We  conclude  that  the  judgment  should  be  affirmed  as  to  Birkman 
but  reformed  as  to  the  sureties,  so  that  the  recovery  against  them  shall 
be  for  $1,000. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


Simpson  Bank  et  al.  v.  Henby  Smith. 

Decided  November  18«  1908. 

1. — ^Loit  Deed — ^Ezeontion  and  Contents — Degree  of  Proof — Charge. 

Upon  the  issue  of  the  execution  and  delivery  of  an  alleged  lost  deed  and 
the  contents  of  such  deed,  the  court  properly  charged  the  jury  to  determine  the 
issue  by  a  preponderance  of  the  evidence,  instead  of  instructing  them  that  such 
facts  must  be  established  by  "clear  and  positive  proof."  In  no  case  in  this 
State  is  it  permissible  for  the  court  to  instruct  the  jury  that  facts  essential 
to  a  recovery  must  be  established  by  clear  and  positive  proof. 

2. — Same— Competent  Testimony. 

Upon  the  issue  of  the  existence,  execution  and  contents  of  an  alleged  lost 
deed,  the  grantor  in  the  deed  was  allowed  to  testify  as  follows:  "At  the  time 
Mr.  Hankla  wrote  that  paper  I  could  see  well  enough  to  read  myself.  As  to 
my  stating  what  that  paper  contained,  I  will  state  that  Mr.  Hankla  wrote  it 
out  and  called  it  a  deed,  and  gave  it  to  me  and  said  that  was  Smith's  deed." 
Held,  in  view  of  other  testimony  in  the  case,  said  testimony  was  not  subject 
to  the  objection  that  it  was  hearsay. 

3. — Secondary  Eyldenoe — ^Admissibility — Ho  Degrees. 

There  are  no  degrees  in  secondary  evidence.  When  a  party  is  obliged  to 
resort  to  secondary  evidence  it  is  permissible  for  him  to  choose  his  own  course 
and  introduce  any  evidence  of  that  kind  which  he  can  produce.  Parties  may 
differ  in  their  opinion  as  to  the  probative  force  of  secondary  evidence,  but 
this  does  not  affect  the  right  of  a  party  to  introduce  that  which  he  thinks 
proper.    If  it  is  evidence,  it  is  admissiole.    Its  weight  is  for  the  jury. 

* 

4. — ^Lost  Deed — Snllleiency  of  Evidence. 

In  an  action  of  trespass  to  try  title,  evidence  considered,  and  held  suffi- 
cient to  support  a  finding  as  to  the  existence,  execution  and  contents  of  a  lost 
deed  and  possession  thereunder. 


Appeal  from  the  District  Court  of  Sabine  County.    Tried  below  before 
Hon.  W.  B.  Powell. 
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Ooodrich  &  Synnott,  for  appellants. — Before  a  witness  can  testify  as 
to  the  contents  of  a  lost  deed  it  must  be  shown  first  that  the  contents 
were  known  to  the  witness,  and  were  understood  by  him,  and  it  must  be 
shown  that  he  had  seen  and  read  the  deed  and  is  able  to  speak  from  per- 
sonal knowledge.  His  having  heard  it  read  by  another  is  not  sufficient. 
Shorter  v.  Sheppard,  33  Ala.,  654 ;  Bankin  v.  Crow,  19  111.,  630 ;  Tayloe 
V.  Biggs,  1  Peters,  600 ;  Nichols  v.  Kingdom  I.  Ore  Co.,  56  N.  Y.,  618 ; 
Bouldin  v.  Massie,  7  Wheat.,  122;  Sebree  v.  Dorr,  9  Wheat.,  558;  Ben- 
ner  v.  Bank  of  Columbia,  9  Wheat.,  581. 

Before  a  witness  is  competent  to  testify  as  to  the  contents  of  a  lost 
deed,  it  must  be  shown  tliat  he  had  seen  and  read  the  deed  and  is  able 
to  speak  from  personal  knowledge.  His  having  heard  it  read  by  another 
is  not  sufficient.  Shifflet  v.  Morelle,  68  Texas,  388 ;  Chamberlain  v.  Py- 
bas,  81  Texas,  516;  Nichols  v.  Kingdom  I.  Ore  Co.,  56  N.  Y.,  618;  Tay- 
loe V.  Biggs,  1  Peters,  591. 

Minion,  Hamilton  £  Tom  C.  Davis,  for  appellee. 

NEILL,  Associate  Justice. — This  is  a  suit  of  trespass  to  try  title 
brought  August  4,  1903,  by  the  Simpson  Bank,  Henry  B.  Byars,  Hattie 
T.  Byars,  Sam  B.  Ford,  Harry  Miller,  Anna  B.  Byars  and  Evelyn  How- 
ard, against  Henry  Smith  and  B.  Smith,  to  recover  a  certain  tract  of 
land  described  by  metes  and  bounds  in  their  original  petition. 

The  defendant,  Henry  Smith,  who  is  the  appellee,  answered,  dis- 
claiming any  interest  in  the  premises,  except  a  tract  of  four  hundred 
and  forty  acres,  the  field  notes  of  which  are  set  out  in  his  answer,  to 
which  he  alleged  title  in  himself  acquired  under  and  by  virtue  of  the 
ten  years  statute  of  limitation,  and  prayed  judgment  against  plaintiffs 
for  the  same.  To  that  part  of  his  answer,  in  the  nature  of  a  cross- 
action,  setting  up  title  and  asking  judgment  for  the  440-acre  tract,  plain- 
tiffs replied  by  a  general  demurrer  and  plea  of  not  guilty. 

The  case  was  tried  before  a  jury  and  judgment  rendered  in  favor  of 
the  plaintiffs  against  defendants  for  all  the  land  sued  for  except  the 
tract  of  four  hundred  and  forty  acres  claimed  by  Henry  Smith,  as  to 
which  judgment  was  rendered  in  his  favor  against  the  plaintiffs,  and 
from  this  judgment  against  them  they  have  appealed. 

Conclusions  of  fact — ^The  land  plaintiffs  sued  for  is  the  Henry  Can- 
field  league,  to  which  they  have  an  unbroken  chain  of  title  and  are  en- 
titled to  recover,  unless  defeated  by  Henry  Smith's  claim  to  the  four 
hundred  and  forty  acres  described  in  his  answer.  There  is  no  contro- 
versy about  the  facts  that  the  appellee  has  been  in  peaceable  and  adverse 
possession  of  the  land,  claiming,  cultivating,  using  and  enjoying  the 
same  ever  since  August,  1881.  The  only  question  is  whether  such  pos- 
session was  taken  and  held  by  him  under  a  deed ;  for,  if  not,  it  did  not 
extend  to  all  the  land  described  in  his  answer.  (Bev.  Stats.,  art.  3344; 
Craig  V.  Cartwright,  65  Texas,  413 ;  Bringhurst  v.  Texas  Co.,  39  Texas 
Civ.  App.,  224.)  The  evidence  upon  this  issue  reasonably  tends  to  show 
that  on  or  about  August  17,  1881,  W.  T.  PuUiam  made  a  deed  to  appel- 
lee to  the  four  hundred  and  forty  acres,  in  which  the  land  was  described 
by  metes  and  bounds,  just  as  it  is  in  his  answer,  and  that  Smith  then 
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took  possession  of  the  land  described  in  such  deed  and  has  held  such 
possession  and  claimed  the  land  under  the  deed  ever  since.  The  evidence 
upon  which  we  base  this  conclusion  will  be  stated  at  some  length  when 
we  come  to  consider  the  second  assignment  of  error. 

Conclusions  of  law. — The  first  assignment  of  error  complains  of  this 
paragraph  of  the  court^s  charge:  "That  if  you  find  and  believe  from  a 
preponderance  of  the  evidence  before  you  that  W.  T.  PuUiam  made, 
executed  and  delivered  to  Henry  Smith  a  deed  to  land  on  or  about  the 
17th  day  of  August,  1881,  and  that  said  deed  conveyed  to  him,  the  said 
Smith,  the  440  acres  bv  field  notes  described  in  his  cross-action,  and  vou 
further  believe  that  said  "Henry  Smith  has  had  peaceable  and  adverse 
possession  of  said  land,  claiming  the  same  under  said  deed,  cultivating, 
using  or  enjoying  the  same  continuously  for  ten  consecutive  years  be- 
fore the  filing  of  this  suit,  you  will  find  for  the  defendant,  Henry  Smith, 
on  his  cross-action  for  440  acres  of  land  described  in  his  answer  and 
cross-action/* 

The  grounds  of  complaint  are  that  it  is  upon  the  weight  of  evidence, 
"and  instructs  the  jury  that  a  deed  could  convey  land  by  field  notes  de- 
scribed in  defendant's,  Henry  Smith's,  cross-action." 

This  assignment  is  not  presented  as  a  proposition,  and  the  only  one 
asserted  under  it  is :  "Where  a  party  attempts  to  establish  title  to  land 
by  limitation,  before  he  can  recover  it  is  incumbent  upon  him  to  estab- 
lish the  statutory  requirements  by  clear  and  positive  proof."  We  suppose 
that  it  is  intended  to  indicate  by  the  proposition  that  vice  in  the  charge 
lies  in  instructing  the  jury  that  it  could  find  for  appellee  on  the  issuable 
facts  from  a  preponderance  of  evidence,  instead  of  instructing  that  such 
facts  must  be  established  'T)y  clear  and  positive  proof."  If  this  be  what 
is  intended,  the  proposition  clearly  shows  a  misapprehension  of  law,  for 
in  no  case  is  it  permissible  in  this  State  for  the  court  to  instruct  the  jury 
that  facts  essential  to  a  recovery  must  be  established  by  clear  and  posi- 
tive proof.    A  preponderance  of  evidence  is  all  the  law  requires. 

The  second  assignment  of  error  is  as  follows :  "The  court  erred  in  al- 
lowing the  witness  W.  T.  Pulliam  to  testify  over  plaintiff's  objection: 
'At  the  time  Mr.  Hankla  wrote  that  paper  I  could  see  well  enough  to 
read  myself.  As  to  my  stating  what  that  paper  contained,  I  will  state 
that  Mr.  Hankla  wrote  it  out  and  called  it  a  deed,  and  gave  it  to  me  and 
said  that  was  Smith's  deed.'  Because  such  testimony  was  not  admissible 
to  prove  the  execution,  existence  and  contents  of  any  deed  made  by  wit- 
ness to  Henry  Smith,  and  because  the  statement  of  the  witness  as  to  the 
contents  of  the  paper  he  gave  Henry  Smith  were  not  matters  of  his  own  ^ 
knowledge,  but  were  of  matters  told  to  him  by  others  and  was  hearsay, 
and  because  it  was  not  shown  that  the  witness  had  read  the  paper  over, 
or  had  heard  it  read  over  by  any  one,  except  perhaps  the  field  notes." 

The  propositions  asserted  under  it  are:  1.  "When  a  party  seeks  to 
prove  the  contents  of  a  lost  deed,  suflBcient  predicate  being  laid  for  the 
introduction  of  secondary  evidence,  it  is  incumbent  upon  him,  under  the 
rules  of  evidence,  to  produce  the  best  evidence  obtainable,  and  such  evi- 
dence should  be  sufiicient  to  satisfy  the  mind  of  the  judicial  tribunal  as 
to  the  terms  of  the  instrument,  and  must  not  be  vague  or  uncertain 
recollections  concerning  its  stipulations,  and  where  the  precise  language 
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of  the  deed  can  not  be  given^  then  the  substance  of  it  must  be  satisfac- 
torily proven/' 

2.  "Before  a  witness  can  testify  as  to  the  contents  of  a  lost  deed  it 
must  be  shown  first  that  the  contents  were  understood  by  him,  and  it 
must  be  shown  that  he  had  seen  and. read  the  deed,  and  is  able  to  speak 
from  personal  knowledge.  His  having  heard  it  read  by  another  is  not 
sufficient." 

3.  "Before  a  witness  is  competent  to  testify  as  to  the  contents  of  a 
lost  deed  it  must  be  shown  that  he  had  seen  and  read  the  deed  and  is 
able  to  speak  from  personal  knowledge.  His  having  heard  it  read  by  an- 
other is  not  sufficient." 

In  order  to  understand  the  pertinency  of  the  testimony  referred  to  in 
this  assignment  and  determine  the  question  of  its  admissibility,  it  is 
necessary  to  state  other  facts  and  circumstances  introduced  in  connection 
with  and  relating  to  it.  The  facts  and  circumstances  introduced  in  evi- 
dence show  that  W.  T.  Pulliam  had,  prior  to  August  17,  1881,  bought 
the  Henry  Canfield  league  at  tax  sale  under  an  agreement  between  him 
and  others  that  it  was  to  be  divided  among  them ;  that  on  or  about  the 
date  above  stated,  in  pursuance  of  the  agreement,  he  and  the  appellee 
had  the  440  acres,  claimed  in  this  suit  by  the  latter,  surveyed  by  Hankla, 
the  county  surveyor,  and,  when  surveyed,  Pulliam  instructed  him  to 
draw  up  a  deed  to  the  440  acres  to  Henry  Smith.  A  deed  was  drawn  up 
by  Hankla  as  directed,  and  by  him  handed  to  Pulliam  (the  former  say- 
ing at  the  time,  "That  is  Smith's  deed"),  who  signed  the  same,  and,  at 
the  request  of  Pulliam  and  Smith,  it  was  attested  by  witnesses.  It  was 
then  delivered  by  Pulliam  to  Henry  Smith.  All  the  parties,  the  grantor, 
grantee  and  subscribing  witnesses,  as  well  as  Hankla,  spoke  of  the  paper 
as  a  deed.  By  virtue  of  it  Smith  went  into  possession  of  and  held  the 
land  under  it  from  the  time  it  wa«f  made  until  this  suit  was  tried.  It 
was  proved  that  the  paper  had  been  lost  or  destroyed  and  could  not  be 
produced  in  evidence  upon  the  trial.  Also,  that  it  described  the  440 
acres  surveyed  by  Hankla  under  Pulliam's  directions  for  Smith,  which 
is  the  same  land  involved  in  this  appeal.  It  was  signed  as  a  deed  by 
Pulliam  as  the  grantor,  and  by  W.  M.  Mitchell  and  Jacob  Miller  as  sub- 
scribing witnesses,  at  the  request  of  the  grantor  and  grantee,  and  as  such 
delivered  to  the  latter. 

Now,  the  paper  being  lost,  it  was  necessary  to  prove  that  it  was  a 
deed  by  facts  and  circumstances,  and  in  view  of  the  facts  and  circum- 
stances stated  we  think  that  the  declaration:  "Here  is  Smith's  deed," 
made  by  Hankla,  who  drafted  the  instrument,  to  Pulliam,  when  he 
handed  it  to  him,  was  clearly  admissible  as  a  circumstance  tending  to 
show  that  it  was  in  fact  a  deed,  if  not  as  res  gestae. 

But  this,  perhaps,  does  not  go  to  the  proposition  under  the  assign- 
ment, which  contends  that  it  was  incumbent  upon  the  appellee  to  pro- 
duce the  best  evidence  obtainable,  and  that  such  evidence  should  be  suflB- 
cient  to  satisfy  the  judicial  tribunal  as  to  the  terms  of  the  instrument. 
We  understand  that  there  are  no  degrees  in  secondary  evidence,  which 
is  only  admissible  when  the  best  evidence,  which,  in  this  case,  was  the 
deed  itself,  can  not  be  produced,  and  that  when  a  party  has,  as  did  the 
appellee,  to  resort  to  secondary  evidence,  it  is  permissible  for  him  to 
choose  his  own  course  and  introduce  any  evidence  of  that  kind  which  he 
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cjan  produce.  If  the  testimony  offered  be  evidence  there  is  no  restriction 
upon  his  right  to  introduce  it,  though  evidence  may  exist  which  might 
have  more  probative  force.  Parties  may  differ  in  their  opinion  as  to  the 
strength  of  evidence,  and  if  one  chooses  to  introduce  that  which  his 
adversary  deems  of  less  weight  than  other  testimony  which  could  be  pro- 
duced, it  can  not  be  excluded,  if  otherwise  admissible,  even  though  the 
court  should  agree  with  his  opponent  as  to  its  weight  in  comparison  with 
other  evidence  of  the  same  degree.  For  it  is  for  the  jury  to  judge  of  the 
weight  of  evidence,  and  the  only  thing  the  court  has  to  do  with  it  is  to 
determine  its  admissibility. 

If  the  term  "judicial  tribunal"  is  used  in  the  proposition  as  synony- 
mous with  the  word  "jury,''  the  proposition  is  incorrect  in  its  assertion 
that  the  evidence  "should  be  sufficient  to  satisfy  the  mind  of  the  judicial 
tribunal.''  All  that  the  law  requires  is  that  the  jury  should  find  from  a 
preponderance  of  the  evidence  the  existence  of  such  facts  as  are  essen- 
tial to  a  cause  of  action. 

The  evidence,  in  our  opinion,  was  not  only  sufficient  to  warrant  the 
jury  in  finding  that  PuUiam  made  the  deed  to  the  appellee,  but  amply 
sufficient  to  prove  the  contents  of  such  instrument.  See  Parks  v.  Caudle, 
58  Texas,  216;  Texas  Land  Co.  v.  Walker,  47  Texas  Civ.  App.,  543. 
This  disposes  also  of  the  third  proposition,  as  well  as  the  fifth,  sixth, 
seventh  and  eighth  assignments  of  error. 

It  is  a  sufficient  answer  to  appellants'  fourth  assignment  of  error  to 
say,  in  connection  with  what  has  already  been  held,  that  it  was  for  the 
jury  to  say  whether  appellee  went  into  possession  and  held  under  the 
deed  of  PuUiam  to  himself  for  440  acres,  or  one  for  133^  acres;  and  it 
having  found  in  favor  of  appellee  on  this  question,  it  is*  not  our  province 
to  disturb  the  verdict.    The  judgment  is  affirmed. 

Affirmed. 


George  E.  Williamson  et  al.  v.  M.  A.  Davet  et  al. 

Decided  November  18^  1908. 

CoAtraet — Guaranty — ^Breach — ^Defense. 

Defendants  sold  to  plaintiffs  a  tract  of  land  and  guaranteed  the  perform- 
ance by  the  lessees  of  a  certain  oil  lease  which  was  appurtenant  to  the  land 
and  was  transferred  with  it;  plaintiffs  sued  the  defendants  for  damages  for 
breach  of  the  contract  by  the  lessees  and  in  the  alternative  for  a  rescission  of 
the  sale.    The  defendants  answered: 

(1)  That  plaintiffs  failed  to  exercise  ordinary  care  and  diligence  to  pro- 
tect defendants  on  their  guaranty  against  the  lessees. 

(2)  That  plaintiffs  permitted  the  lessees  to  assign  their  lease  contract  to 
a  third  party  without  defendants'  consent,  and  looked  to  such  third  party  for  the 
performance  of  tJie  contract. 

(3)  That  plaintiffs  iirst  breached  the  contract  by  failing  to  pay  the  pur« 
chase  money  for  the  land  according  to  the  terms  of  the  sale. 

(4)  And  that  the  covenant  of  guaranty  was  not  binding  as  to  one  of  the 
defendants  because  the  deed  was  executed  by  an  attorney  in  fact  who  had  no 
authority  to  execute  said  covenant  for  said  defendant. 

Held,  the  matters  plead  in  defense  having  been  sustained  by  proof,  the 
plaintiffs  were  not  entitled  either  to  damages  or  to  a  rescission  of  the  sale. 

Vol.  LH.  Civil— 23. 
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Error  from  the  Tenth  Judicial  District,  Oalveston  County.  Tried  be- 
low before  Hon.  Lewis  Fisher. 

Jos.  B.  &  Chas.  J.  Stubhs  and  Bryan  &  McRea,  for  plaintiffs  in  error. 
— ^If  the  court  holds  the  guaranty  by  Davey  to  Williamson  was  an  abso- 
lute guaranty,  then  the  guarantor  was  required  to  take  notice  of  his 
principaFs  failure,  and  Davey  would  become  liable  immediately  for  such 
failure,  and  Williamson  was  not  required  to  give  notice  of  such  failure. 
14  Am.  &  Eng.  Ency.  Law,  1141-1149,  1153. 

If  the  guaranty  was  conditional,  then  it  was  a  collateral  contract  to 
the  main  contract,  and  the  guarantee,  when  there  is  a  breach  of  contract, 
must  first  resort  to  the  principal  (or  to  the  principal  and  guarantor 
jointly)  for  redress,  and  in  this  case  each  and  every  act  of  Williamson  in 
bringing  suit  and  trying  to  prove  up  his  claim  in  bankruptcy  against  the 
Quina  Oil  Company,  as  well  as  trying  to  get  judgment  against  Quina 
and  Espalla,  was  but  using  that  due  diligence  and  good  busincfss  caution 
which  the  law  and  the  terms  of  his  contract  imposed  on  him,  and  did 
not  in  any  manner  estop  Williamson  from  requiring  Davey  to  make 
good  his  guaranty  after  Williamson  had  failed  to  recover  from  Quina 
and  Espalla,  who  were  nonresidents,  and  the  Quina  Oil  Company,  which 
was  insolvent,  especially  as  no  damage  was  done  Davey.  14  Am.  & 
Eng.  Ency.  Law,  1150-1154  et  seq. ;  Brant,  Surety  and  Guaranty,  p.  3, 
note  3  and  pars.  31,  84,  85,  100,  170,  171,  175;  Rev.  Stats.,  arts.  304, 
3811,  3812,  3819,  1203,  1204,  1257,  1259;  Texas  Imp.  Co.  v.  Griswold, 
41  S.  W.,  513. 

The  facts  showing  that  Quina  and  Espalla  had  assigned  the  lease  to 
the  Quina  Oil  Company  on  July  9,  1903,  without  the  knowledge  or  con- 
sent of  the  lessors,  the  assignment  was  void,  and  that  Davey  had  inserted 
the  guaranty  in  the  deed  and  delivered  it  to  Williamson  on  July  13, 
1903,  at  a  time  when  the  contract  was  already  breached  by  this  assign- 
ment, if  it  could  be  breached  that  way,  and  that  Davey  was  on  the 
ground  and  saw  the  work  being  done  by  Quina  and  Espalla,  and  that 
the  work  was  being  done  in  the  name  of  the  Quina  Oil  Company,  with- 
out protest  from  Davey,  he  is  estopped  to  now  question  that  method  of 
doing  the  work  under  the  contract ;  and  Williamson  having  testified,  un- 
contradicted, that  he  did  not  know  until  December,  1903,  that  the 
Quina  Oil  Company  was  an  incorporated  concern,  and  that  the  lease  had 
been  assigned  by  Quina  and  Espalla  to  it,  and  had  not  consented  to  the 
assignment,  and  that  he  was  in  constant  communication  with  Davey, 
who  was  present  and  knew  all  the  facts,  and  had  made  no  objection  to 
what  was  being  done;  and  the  further  fact  that  Davey  advised  William- 
son to  employ  his,  Davey's,  attorney,  and  advised  what  course  to  pursue, 
and  was  cognizant  of  what  was  being  done  by  Williamson,  constituted 
an  acquiescence  by  Davey  in  the  acts  of  Williamson  and  estop  him  from 
complaining  of  same.  14  Am.  &  Eng.  Ency  Law,  1150  et  seq..;  Bev. 
Stats.,  art.  3250;  Burrow  v.  Zapp,  69  Texas,  474;  Slaughter  v.  Moore, 
17  Texas  Civ.  App.,  233;  14  Am.  &  Eng.  Ency.  Law,  1163,  1168,  note  9. 

Davey  having  represented  to  Williamson  that  he,  Davey,  had  authority 
from  Hill  to  execute  a  general  warranty  deed,  and  to  bind  Hill  by  the 
guarant)',  which  was  false,  and  which  was  an  essential  part  of  the  trans- 
action, and  it  appearing  that  Williamson  would  not  have  paid  his 
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money  and  made  the  purchase  but  for  this  false  representation^  then  he 
was  clearly  entitled  to  a  rescission  of  the  sale,  as  to  Davey,  and  cancella- 
tion of  the  note  for  the  balance  due  and  a  judgment  against  Davey  for 
the  $11,250  actually  paid  him.  Blythe  v.  Speake,  23  Texas,  430;  Scalf 
V.  Thompkins,  61  Texas,  477. 

Oeo.  0.  Clough,  for  defendant  in  error. — Plaintiffs  having  elected  to 
affirm  the  sale,  can  not  now  rescind.  Boeder  v.  Eobson,  20  Texas,  754; 
Rogers  v.  Green,  35  Texas,  730 ;  Lera  v.  Freiberg,  22  S.  W.,  236. 

Vendee  who  is  in  default  in  payment  of  purchase  money  can  not  have 
his  action  without  offering  to  pay  and  depositing  tlie  money  in  court. 
McPherson  v.  Johnson,  69  Texas,  484;  Estes  v.  Browning,  11  Texas, 
244 ;  Stone  v.  Boon,  73  Texas,  549. 

A  vendee  who  is  in  default  can  not  recover  damages  or  the  penalty  of 
the  bond ;  he  must  purge  his  default  before  he  can  have  his  suit.  Whit- 
man V.  Castlebury,  8  Texas,  441. 

A  vendee  can  not  be  permitted  to  renounce  his  contract  and  yet  enjoy 
the  advantages  resulting  from  its  complete  execution.  The  fact  of  his 
ability  to  pay  any  recovery  that  may  be  had  on  the  notes  is  altogether 
immaterial,  or  rather  it  aggravates  the  tortious  character  of  his  posses- 
sion, as  it  shows  clearly  that  his  failure  to  comply  with  his  obligation 
arises  from  a  deliberate  abandonment  of  his  contract,  and  a  design  to 
be  unfaithful  to  the  duties  imposed  upon  him  by  law,  the  principles  of 
equity,  and  the  force  of  his  own  stipulations.  Browning  v.  Estes,  3 
Texas,  463;  Estes  v.  Browning,  11  Texas,  243;  Fullerton  v.  Doyle,  18 
Texas,  4. 

The  liability  of  a  guarantor  can  hot  be  extended,  by  implication  or 
otherwise,  beyond  the' actual  terms  of  his  engagement.  It  does  not  mat- 
ter that  the  proposed  alteration  would  even  be  for  his  benefit;  the  case 
must  be  brought  strictly  within  the  terms  of  the  guaranty.  Smith  v. 
Montgomery,  3  Texas,  209;  McBea  v.  McWilliams,  58  Texas,  333. 

Creditors  must  strictly  comply  with  the  terms  of  the  guaranty,  else 
guarantor  is  released.    31  Am.  Dec,  296 ;  56  Am.  Dec,  137. 

Alteration  of  the  terms  of  the  contract  by  change  in  the  firm  releases 
guarantor.     14  Ency.  Law,  p.  1163,  n.  7. 

Payment  of  balance  of  purchase  money,  after  notice,  is  an  act  of  bad 
faith,  which  relates  back  and  contaminates  the  whole  transaction ;  hence 
Williamson,  having  made  frequent  payments  on  account,  after  the  re- 
cording of  the  power  of  attorney,  can  not  now  claim  that  he  was  deceived, 
and  that  but  for  the  representations  he  would  not  have  so  paid.  Praim 
V.  Frederick,  32  Texas,  294. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  plaintiffs  in 
error,  George  E.  Williamson  and  W.  Q.  Handling,  against  defendants  in 
error,  M.  A.  Davey  and  J.  H.  Hill,  to  recover  $31,125  damages  upon  an 
alleged  breach  of  guaranty  made  by  the  latter  to  plaintiff  Williamson, 
guaranteeing  the  performance  by  M.  A.  Quina  and  Joseph  Espalla  of 
an  oil  lease  contract ;  and,  in  the  alternative,  to  rescind  a  sale  of  certain 
oil  lands  made  by  defendants  to  Williamson,  to  which  lands  the  lease 
contract  above  mentioned  was  appurtenant,  and  to  recover  the  purchase 
money. 
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The  defendants^  after  interposing  a  number  of  special  exceptiong  to 
plaintiffs'  petition,  pleaded  specially  (1)  that  plaintiffs  failed  to  exer- 
cise ordinary  care  and  diligence  to  protect  them  on  their  guaranty 
against  Quina  and  Espalla;  (2)  that  plaintiffs  permitted  said  lessees  to 
assign  their  contract  to  the  Quina  Oil  Company,  a  corporation,  without 
defendants'  consent,  and  looked  to  the  company,  instead  of  Quina  and 
Espalla,  for  its  performance;  and  (3)  that  plaintiffs  first  breached  the 
contract  by  failing  to  pay  the  purchase  money  for  the  land  according  to 
the  terms  of  the  contract  of  sale. 

Besides  pleading  these  matters,  defendant  Hill  filed  a  plea  of  non  esi 
factum  that  his  power  of  attorney  to  Davey,  under  which  his  interest  in 
the  land  and  appurtenant  lease  was  sold,  expressly  provided  that  his  at- 
torney in  fact  should  not  bind  him  by  any  covenants  of  warranty  what- 
ever, and  that,  therefore,  the  guaranty  as  to  him  was  void. 

The  trial  was  without  a  jury  and  resulted  in  a  judgment  for  the  de- 
fendants. 

The  assignments  of  error  assail  the  trial  court's  conclusions  of  fact 
and  of  law.  While  we  adopt  such  conclusions,  it  is  unnecessary  to  state 
them  in  exienso.  But  we  deem  it  sufficient  to  say  that  the  evidence  is 
reasonably  sufficient  to  prove  all  the  defensive  matters  pleaded,  and  that, 
under  the  law  governing  such  facts,  plaintiffs  were  not  entitled  to  recover 
the  damages  sued  for,  nor  to  a  rescission  of  the  contract  of  sale. 

The  assignments  are  overruled  and  the  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Mrs.  M.  p.  Saundebs  v.  Alvido  &  Lasebre  et  al. 

Decided  November  19«  1908. 

Zntozloatingr  Llqnor — Sale  to  Minor — ''Person  Affgrleved"  Defined. 

By  the  expression  "person  aggrieved"  as  used  in  article  3380,  Sayles'  Civil 
Statutes,  concerning  the  sale  of  intoxicating  liquors  to  minors,  is  meant  any 
person  whose  legal  rights  have  been  invaded  by  a  breach  of  the  bond  provided 
tor  in  the  statute.  A  widowed  sister  who  from  his  infancy  had  stood  in  loeo 
parentis  towards  an  orphaned  brother  is  included  within  the  meaning  of  the 
term  "person  aggrieved"  as  used  in  said  article,  and  may  bring  suit  for  a  vio- 
lation of  the  conditions  of  a  liquor  dealer's  bond  by  the  sale  of  intoxicating 
liquor  to  said  brother. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  6.  Kittrell. 

J.  W.  Craig,  for  appellant. — A  person  sustaining  toward  a  minor  the 
relation  of  loco  parentis  can  be  a  **party  aggrieved"  within  the  meaning 
and  terms  of  a  liquor  dealer^s  bond,  and,  when  such  aggrievement  is 
shown,  he  is  entitled  to  maintain  the  suit  and  recover  for  the  breaches 
thereof,  and  this  notwithstanding  that  no  guardianship,  or  formal,  tech- 
nical adoption,  of  said  minor  has  occurred.  The  terms  "party  aggrieved," 
as  used  in  the  statute  and  liquor  dealer's  bond,  includes  a  person  standing 
in  this  relation,  and  does  not  preclude  her  from  maintaining  the  action 
for  breaches  thereof  when  she  shows  that  she  has  in  fact  been  aggrieved. 
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Peaw  V.  G088,  90  Texas,  89;  Eev.  Stats.,  art.  5060g;  Cunningham  v. 
Porchet,  56  S.  W.,  575 ;  Daniels  v.  College,  50  S.  W.,  205 ;  Conghtry  v. 
Hanpt,  47  Texas  Civ.  App.,  452;  14  Am.  &  Eng.  Ency.,  p.  768  and 
notes;  44  Am.  Dec,  167  and  notes;  53  Am.  Dee.,  305  and  notes; 
Schrimpf  v.  Settegast,  36  Texas,  302;  36  Am.  Bep.,  254;  Snowden  v. 
State,  12  Texas  Crim.  App.,  105;  Gorman  v.  State,  42  Texas,  221;  9 
Am.  &  Eng.  Ency.,  p.  245  and  notes ;  Legate  v.  Legate,  28  S.  W.,  281 ; 
4  Kent's  Commentaries,  p.  192;  17  Am.  &  Eng.  Ency.,  342;  Id.,  387 
and  notes ;  Choat  v.  Vlha,  89  S.  W.,  1083 ;  Edgett  v.  Finn,  36  S.  W.,  830. 

r.  L.  Camp,  for  appellees, — This  is  a  statutory  action  to  recover  pen- 
alties. All  statutory  actions  to  recover  a  penalty  are  strictly  construed ; 
at  least  they  should  be  so  construed  as  not  to  grant  relief  in  doubtful 
cases.  The  party  seeking  to  recover  the  penalty  should  bring  himself 
strictly  within  the  statutes.  Johnson  v.  Bolls,  79  S.  W.,  513 ;  State  v. 
Vinson,  23  S.  W.,  807  (liquor  bond  suit) ;  Choate  v.  Vlha,  89  S.  W., 
1083  (liquor  bond  suit) ;  Schloss  v.  Atchison,  T.  &  S.  P.  By.  Co.,  85 
Texas,  604. 

Aggrieved  parties,  in  the  meaning  of  the  statute,  simply  refer  to  a 
class  of  persons  that  may  sue  for  the  penalty,  and  the  penalty  is  given 
not  with  any  idea  of  compensation  but  to  aid  in  the  enforcement  of  the 
law.    Johnson  v.  Bolls,  79  S.  W.,  513. 

A  sister,  in  the  class  of  cases  under  consideration,  is  not  named  in 
the  statute  as  one  of  the  parties  entitled  to  maintain  suits  of  this  char- 
acter ;  neither  is  a  party  standing  in  loco  parentis  named  in  the  statute ; 
therefore,  if  appellant  is  entitled  to  maintain  this  suit  it  must  be  by 
reason  of  the  fact  that  she  is,  within  the  meaning  of  the  statute  and  the 
constructions  given  it  by  the  courts,  an  aggrieved  party.  Bev.  Civ.  Stats., 
art.  5060g. 

An  aggrieved  party  in  the  meaning  of  the  statutes,  as  construed  by  the 
courts  of  this  State  and  by  the  courts  of  other  States,  is  a  party  who  has 
some  legal  right  in  the  minor  or  inhibited  party,  and  that  legal  right 
has  been  invaded  by  the  act  which  constitutes  the  breach  of  the  bond. 
It  is  the  legal  sense  in  which  the  words  "aggrieved  party*'  is  used  in  this 
statute.  Peavy  v.  Goss,  90  Texas,  89;  Cunningham  v.  Porchet,  56  S. 
W.,  574 ;  Quails  v.  Sayles,  45  S.  W.,  839 ;  Veon  v.  Creaton,  9  L.  B.  A., 
814. 

The  allegations  of  appellant's  petition  fail  to  show  that  she  had  any 
legal  right  in  the  minor,  Orion  Hill,  therefore  she  is  not  an  aggrieved 
party.    Choate  v.  Vlha,  89  S.  W.,  1083. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellant 
against  the  appellees,  P.  Alvido  and  E.  J.  Laserre,  composing  the  firm 
of  Alvido  &  Laserre,  as  principals,  and  the  Fidelity  and  Deposit  Com- 
pany of  Maryland  as  surety,  upon  a  retail  liquor  dealer's  bond  to  re- 
cover the  sum  of  $5,000  for  alleged  breaches  of  the  conditions  of  said 
bond  in  the  unlawful  sale  of  liquor  by  said  principals  to  Orion  Hill,  a 
minor.  The  trial  court  sustained  demurrers  to  plaintiff's  petition  on  the 
ground  that  the  petition  failed  to  show  that  plaintiff  bore  such  relation 
or  had  such  legal  interest  in  the  minor,  Orion  Hill,  as  entitled  her  to 
miiintain  this  suit  under  article  3380,  Sayles  Civil  Statutes,  authorizing 
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suit  to  be  brought  for  breach  of  a  liquor  dealer^s  bond  by  the  person  ag- 
grieved thereby. 

The  allegations  of  the  petition  upon  which  plaintiffs  right  to  main- 
tain her  suit  is  based  are  as  follows : 

"That  plaintiff  is  a  widow,  a  feme  sole,  and  that  Orion  Hill,  who  is 
hereinafter  mentioned  and  referred  to,  is  the  minor  brother  of  plaintiff, 
he  being  at  the  time  of  the  institution  of  this  suit  of  the  age  of  eighteen 
years.     That  the  father  and  mother  of  plaintiff  and  her  said  minor 
brother  are  now  long  since  deceased,  having  died  when  said  minor  was 
an  infant  of  very  tender  years.    That  at  the  time  of  the  death  of  their 
said  mother  the  father  of  plaintiff  and  said  minor  was  still  alive,  but  was 
addicted  to  the  drink  habit,  was  without  a  home,  and  disqualified  and 
incapable  by  habits  and  temperament  for  taking  care  of  and  raising  the 
said  minor,  and  that  the  mother  of  said  minor,  and  just  preceding  her 
death,  gave  over  to  this  plaintiff  the  possession  and  custody  of  the  per- 
son of  said  minor  child,  and  requested  and  enjoined  upon  this  plaintiff 
the  duty  and  responsibility  to  take  said  child,  and  to  adopt  said  child 
into  her,  plaintiff's,  family,  and  to  rear,  manage  and  control  said  child 
and  in  all  things  to  govern  him  until  he  had  reached  his  majority  years. 
That  at  the  time  of  the  death  of  their  said  mother  there  was  no  relative 
or  person  then  living  who  was  capable  and  willing  to  take  over  the  care 
and  custody  and  assume  the  responsibilities  of  the  rearing  and  control- 
ing  of  said  child,  and  further,  that  it  was  the  expressed  wish  and  desire 
of  their  said  mother,  as  expressed  immediately  preceding  her  death,  that 
said  child  should  be  taken  and  reared  by  this  plaintiff,  and  governed 
and  controlled  and  looked  after  in  the  same  manner  as  parent  to  child; 
and  to  this  end,  and  that  this  object  might  be  fully  attained,  the  mother 
of  said  child  did  then  and  there  give  over  to  plaintiff  the  full  custody, 
control  and  management  of  said  child ;  and  thereupon,  and  in  obedience 
to  and  deference  for  the  expressed  wish  and  desire  of  their  said  mother, 
as  aforesaid,  plaintiff  did  then  and  there  and  at  said  time  and  ptace  ac- 
cept and  undertake  the  said  charge  of  said  minor,  and  has  since  said 
time  had  the  entire  care,  custody,  control  and  management  of  said  child, 
having  assumed  and  performed  toward  it  all  the  responsibilities  and  du- 
ties of  a  parent  toward  the  child.    That  at  said  time  and  place — ^that  is, 
at  the  death  of  said  mother — plaintiff  did  then  and  there  solemnly  cove- 
nant and  agree  with  said  mother  that  she  would  undertake  and  assume 
the  care  and  control  of  said  minor  child,  and  would  rear  and  train  said 
child  the  same  as  plaintiff  would  rear  and  train  her  own.    That  since 
said  time  plaintiff  has  in  fact  had  and  exercised  over  said  child  the  en- 
tire care  and  control  of  same,  doing  and  performing  any  and  all  things 
for  him  which  a  mother  under  the  same  or  similar  circumstances  could 
or  would  do  and  perform;  and  in  this  connection  plaintiff  would  say 
that  she  has  reared  and  trained  and  looked  after  said  minor  as  a  con- 
stituent member  of  her  own  family;  that  she  has  provided  for  it  such 
clothing  and  wearing  apparel  as  was  needful;  has  nursed  it  in  sickness; 
has  given  to  and  provided  for  said  child  such  educational  advantages  as 
was  within  her  power,  and  being  the  same  and  such  as  given  by  plaintiff 
to  her  own  children.    That  she  has  at  all  times  during  said  time,  and 
does  now,  advise  with  and  counsel  said  minor  concerning  his  conduct, 
dnd  has  at  all  times  had  the  management  and  control  of  his  fictions, 
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That  plaintiff  has  sought  for  and  procured  for  him  his  employment  at 
different  times,  has  received  from  him  and  controlled  his  earnings,  and 
that  said  minor  has  recognized  said  authority  and  has  looked  to  plaintiff 
for  his  guidance  and  support. 

"That  for  many  years  prior  to  the  bringing  of  this  suit  plaintiff  has 
had  the  care,  nurture  and  maintenance  of  said  minor  as  hereinbefore 
stated  and  shown ;  that  since  the  death  of  the  mother  and  father  of  said 
minor  the  entire  and  exclusive  responsibility  of  the  correct  rearing  and 
training  of  said  minor  has  devolved  upon  this  plaintiff. 

*^That  plaintiff  is  a  widow  of  limited  means  and  dependent  altogether 
upon  her  own  exertions  and  the  efforts  of  said  minor  for  the  support  of 
herself  and  said  minor.  That  the  love  and  affection  which  plaintiff  has 
always  felt,  and  now  feels,  for  said  minor  brother  is  the  same  as  that  of 
a  parent  for  the  child,  and  is  doubly  intensified  on  account  of  his  or- 
phanage. But  plaintiff  shows  that  by  reason  of  the  inebriation  of  said 
minor,  and  the  fact  that  he  has  acquired  the  habit  of  drinking  strong 
and  intoxicating  drinks,  such  habit  having  been  largely  acquired  in  de- 
fendant's place  of  business;  and  having  squandered  his  earnings,  as  well 
as  monies  given  and  furnished  him  by  plaintiff,  in  the  place  run  and 
operated  by  defendants  as  herein  alleged,  the  said  minor  has  thereby 
and  by  reason  thereof  entailed  upon  plaintiff  great  additional  burdens 
and  expense,  anxiety,  worry  and  annoyance.'* 

The  statute  under  which  this  suit  is  brought  has  been  often  construed 
by  our  courts,  and  the  meaning  of  the  term  "person  aggrieved,*'  as  used 
in  said  statute  to  designate  those  upon  whom  the  right  of  action  is  con- 
ferred, has  been  declared  to  be  any  person  whose  legal  rights  have  been 
invaded  by  the  breach  of  the  bond  provided  for  in  the  statute.  In  the 
case  of  Peavy  v.  Qoss,  90  Texas,  89,  it  is  held  by  our  Supreme  Court 
that  the  parent  or  person  standing  in  loco  parentis  has  the  right  to  main- 
tain an  action  under  this  statute  for  the  unlawful  sale  of  liquor  to  a 
minor.  It  is  true  that  in  the  case  cited  the  plaintiff  was  the  parent  of 
the  minor,  and  it  was  unnecessary  in  the  decision  of  the  question  pre- 
sented to  hold  that  one  standing  in  loco  parentis  would  have  the  same 
right  as  the  parent,  but  under  the  construction  given  the  statute,  that 
the  right  to  sue  was  conferred  upon  any  person  whose  legal  rights  were 
invaded  by  the  alleged  breach  of  the  bond,  it  necessarily  follows  that  a 
person  standing  in  loco  parentis  would  have  the  same  right  as  a  parent 
to  maintain  a  suit  of  this  character. 

The  rights  and  duties  of  one  standing  in  loco  parentis  seem  to  have 
been  uniformly  held  by  the  courts  to  be  the  same  as  those  of  the  parent, 
and  any  cause  of  action  accruing  to  a  parent  by  reason  of  such  relation- 
ship would,  under  similar  circumstances,  accrue  to  one  standing  in  loco 
parentis.  Schrimps  v.  Settegast,  36  Texas,  302;  Williams  v.  Hutchin- 
son, 53  Am.  Dec,  304;  Whitaker  v.  Warren,  49  Am.  Eep.,  302;  17  Am. 
&  Eng.  Ency.  of  Law,  1st  ed.,  342. 

The  allegations  of  the  petition  before  set  out  show  that  the  plaintiff 
has  stood  in  the  place  of  both  father  and  mother  to  the  orphaned  minor, 
Orion  Hill,  since  the  death  of  his  parents ;  that  she  has  maintained,  nur- 
tured and  provided  for  him  as  her  own  child  since  his  infancy,  and  they 
have  at  all  times  stood  to  each  other  in  the  relation  of  parent  and  child. 
Under  these  facts  it  is  the  duty  of  plaintiff  to  look  after  the  moral  train- 
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ing  of  said  minor^  and  she  has  the  legal  right  to  keep  him  away  from 
temptation.  This  legal  right  of  plaintiff  is  invaded  if,  as  alleged  in  the 
petition,  appellees  sold  liquor  to  said  minor  in  violation  of  law,  and  such 
invasion  of  plaintiff's  right  entitles  her  to  maintain  a  suit  under  the 
statute  giving  a  right  of  action  in  such  cases  to  the  ^^person  or  persons 
aggrieved/' 

We  do  not  think  this  holding  is  in  conflict  with  the  decision  in  the 
case  of  Choate  v.  Vlha,  40  Texas  Civ.  App.,  666.  In  that  case  the  court, 
in  effect,  finds  that  the  allegations  of  the  petition  do  not  show  that  the 
plaintiff  was  in  loco  parentis  to  the  minor  to  whom  the  liquor  was  al- 
leged to  have  been  unlawfully  sold.  The  court  says :  *The  petition  does 
not  allege  that  the  plaintiff  has  adopted  the  minor,  or  that  he  has  in  any 
wise  obligated  himself  for  the  minor's  support,  maintenance  or  educa- 
tion. In  fact,  for  aught  that  appears  in  the  petition,  all  that  plaintiff 
has  done  for  the  minor  may  have  been  done  for  an  adequate  considera- 
tion furnished  by  the  minor  or  someone  else ;  or  the  custody,  control  and 
moral  training  of  the  minor,  which  he  alleges  he  has  had  for  four  years, 
may  have  been  voluntary  on  his  part,  and  does  not  necessarily  confer 
upon  him  the  legal  right  to  control  the  actions  of  the  minor.''  It  is,  we 
think,  perfectly  clear  that  this  conclusion  can  not  be  reached  from  the 
allegations  of  the  petition  in  this  case.  We  think  the  allegations  of  the 
petition  above  set  out  show  both  a  moral  and  legal  obligation  on  the 
part  of  plaintiff  to  maintain,  control  and  care  for  the  minor  just  as  his 
parents  would  be  required  to  do  if  they  were  living,  and  from  this  obli- 
gation the  reciprocal  right  to  maintain  an  action  for  injury  to  said 
minor  arises. 

From  the  language  in  the  next  to  the  concluding  paragraph  in  the 
opinion  in  the  case  last  cited  the  court  seems  to  clearly  recognize  that 
the  right  of  action  in  cases  of  this  character  is  not  restricted  to  the 
natural  parent  and  the  legal  guardian  or  person  who  has  legally  adopted 
the  minor,  but  also  inures  to  one  who  "by  contract  or  otherwise  has  the 
legal  right  to  control  his  actions." 

It  follows  from  these  conclusions  that  the  judgment  of  the  court  be- 
low should  be  reversed  and  the  cause  remanded,  and  it  has  been  so  or- 
dered. 

Reversed  and  remanded. 


Hebman  Waltheb  et  al.  v.  A.  R.  Andebson  bt  al. 

Decided  November  19«  1908. 

1. — ^Appeal — ^Elght  to  Dismiss. 

Upon  a  motion  to  dismigs  an  appeal  by  one  of  two  appellants,  record  con- 
Bidered,  and  lield  to  show  that  the  party  making  the  motion  to  dismiss  was 
the  sole  party  interested  in  the  appeal,  and  therefore  entitled  to  dismiss  the 
same. 

2. — Justice  Court — Judgment — ^Injunotion. 

However  erroneous  the  decision  of  a  Justice  Court  may  be  on  the  ques- 
tions involved  in  its  judgment,  the  District  Court  can  not  enjoin  the  execution 
of  the  same;  it  is  only  when  the  judgment  is  void  for  the  want  of  jurisdiction 
that  an  injunction  will  lie.  Proceedings  in  a  suit  of  forcible  entry  and  detainer 
in  a  Justice  Court,  and  the  judgment  rendered  therein  considered,  and  held 
not  void  for  the  Wfint  of  jurisdiction. 
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8.— Forcible  Entry  and  Detainer — ^Termination  of  Lease— Statute  Construed. 

In  the  statute  concerning  forcible  entry  and  detainer,  the  language  ''after 
the  termination  of  the  time  for  which  sucn  lands  were  let  to  him,"  refers  to 
and  includes  a  termination  of  the  lease  by  the  landlord  because  of  some  viola- 
tion by  the  lessee  of  some  covenant  of  the  lease,  as  well  as  the  termination  of 
the  lease  by  the  mere  efflux  of  time,  and  upon  termination  of  the  lease  by  the 
landlord  he  may  institute  proceedings  in  forcible  detainer  to  recover  possession 
of  the  premises. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Hunt,  Meyer  &  Townes  and  W.  J.  Howard,  for  appellants. — "Ter- 
mination of  the  time/^  as  used  in  subdivision  3,  article  2519,  Revised 
Statutes,  means  the  termination  by  efflux  of  time,  and  not  termination 
by  forfeiture  on  account  of  violation  of  a  covenant  contained  in  the  lease. 
Art.  2519,  Eev.  Stats,  of  Texas,  sub.  No.  3 ;  Stuart  v.  Hamilton,  66  III, 
255;  State  v.  Burr  (Minn.),  13  N.  W.,  676;  Oakley  v.  Schoomaker,  15 
Wend.,  226 ;  Beach  v.  Nixon,  9  N.  Y.,  35 ;  Finkelmeier  v.  Bates,  92  N. 
r.,  172;  In  re  Guaranty  Bldg.  Co.,  64  N.  Y.  Supp.,  1056;  Smith  v.  Sin- 
clair, 34  Atl.,  943;  Du  Bochet  v.  Wharton,  12  Conn.,  533;  Silva  v. 
Campbell,  24  Pac,  316;  s.  c,  84  Cal.,  420;  Cooper  v.  Marchbanks,  22 
Texas,  1. 

The  District  Court  has  jurisdiction  to  restrain  the  execution  of  a 
judgment  of  the  County  Court  in  case  the  judgment  is  void.  Jennings 
V.  Munden,  18  Texas  Ct.  Eep.,  661 ;  Clayton  v.  Hurt,  88  Texas,  595. 

A  suit  filed  in  the  Justice  Court  against  a  defendant  for  the  posses- 
sion of  premises,  it  being  alleged  in  the  complaint  in  such  .suit  that  the 
defendant  is  not  in  actual  possession  of  such  premises,  but  that  he  is  set- 
ting up  a  pretended  claim  to  the  possession  of  same,  and  a  claim  tliat 
another  is  acting  as  his  agent  in  holding  said  premises,  and  that  he,  the 
defendant,  is  threatening,  in  the  event  such  person  is  ejected,  ^hat  he 
will  resume  possession  in  person  of  such  premises,  is  not  a  forcible  entry 
and  detainer  suit  within  the  provisions  of  title  49  of  the  Revised  Stat- 
utes; a  Justice  Court  is  without  power  or  jurisdiction  to  hear  and  deter- 
mine same,  and  a  judgment  rendered  in  such  a  suit  or  proceeding  by  the 
Justice  Court,  or  by  the  County  Court  on  appeal  from  the  Justice  Court, 
is  void  for  want  of  jurisdiction  in  such  courts  to  render  same,  and  the 
execution  of  such  judgment  may  be  enjoined.  Bev.  Stats.,  arts.  2519, 
2520,  2521  and  2529;  Wyatt  v.  Monroe,  27  Texas,  269;  Warren  v.  Kelly, 
17  Texas,  652;  Texas  Land  Co.  v.  Turman,  63  Texas,  619;  Hoffman  v. 
Blume,  64  Texas,  334 ;  Gulledge  v.  White,  73  Texas,  498. 

Andrews,  Ball  &  Streetman,  for  appellees. 

REESE,  Associate  Justice. — This  is  an  appeal  from  a  judgment  of 
the  District  Court  in  a  suit  wherein  H.  Walther  and  P.  P.  Chandler 
sought  to  enjoin  A.  E.  Anderson,  sheriff,  and  Cockrell  &  Bonner  from 
executing  a  writ  of  possession  issued  out  of  the  County  Court  upon  a 
judgment  in  a  forcible  entry  and  detainer  suit,  brought  by  Cockrell  & 
Bonner  against  Walther  and  Chandler,  for  the  recovery  of  the  possession 
of  a  store  building  in  the  city  of  Houston.    The  gravamen  of  the  suii^ 


362  Texas  Civil  Appeals  Reports,  Vol.  52.      [November, 

is  that  neither  the  County  Court  nor  the  Justice  Court,  from  which  the 
forcible  entry  suit  was  appealed,  had  jurisdiction,  and  that  the  judg- 
ment was  void.  The  District  Court  denied  the  injunction  and  dismissed 
the  case,  from  which  judgment  Walther  and  Chandler  appeal. 

The  facts  briefly  stated,  omitting  dates  which  are  immaterial,  are  as 
follows : 

Cockrell  &  Bonner  holding  a  lease,  with  power*  to  sublet,  from  the 
owner  of  the  building,  ending  December  15,  1910,  sublet  it  to  J.  B. 
Buhland  for  a  term  of  four  years  and  ten  months,  ending  December  15, 
1910.  In  this  lease  there  was,  among  other  covenants  and  stipulations, 
an  agreement  that  the  lessees  might  sublet  w^ith  the  permission  of  the 
lessors  Cockrell  &  Bonner.  It  was  also  provided  that  default  on  the  part 
of  the  lessee  in  keeping  and  performing  any  of  the  covenants  or  condi- 
tions of  the  lease  would  authorize  the  lessors  to  cancel  and  terminate  the 
lease,  and  at  once,  without  notice  and  without  demand  in  writing,  re- 
enter and  take  possession.  Euhland  died,  and  his  widow  and  daughter, 
representing  his  estate,  transferred  the  lease  to  H.  Walther,  who  accpted 
the  terms  and  assumed  all  responsibilities  thereof.  Presumably  this 
transfer  was  with  the  consent  or,  at  least,  without  objection  from  Cock- 
rell &  Bonner,  although  the  record  is  silent  as  to  this  point. 
'  Afterwards  Walther,  being  indebted  to  the  Houston  Packing  Company, 
executed  a  mortgage  to  them  on  his  stock  and  furniture  in  the  store  and 
on  the  lease.  Walther  became  further  indebted  to  F.  P.  Chandler  in  the 
sum  of  $650,  which  Chandler  had  advanced  to  enable  him  to  make  a 
composition  with  his  creditors  in  bankruptcy,  whereupon  Walther,  with- 
out the  consent  of  Cockrell  &  Bonner,  executed  to  Chandler  a  paper,  the 
material  part  of  which  is  as  follows : 

"Xow,  therefore,  know  all  men  by  these  presents,  that  it  is  agreed  by 
and  between  the  parties  hereto  as  follows:  That  the  said  Herman  Wal- 
ther, in  consideration  of  the  advances  made  by  the  said  Chandler,  agrees 
that  the  said  Chandler  may  go  into  possession  of  said  leased  premises  at 
603  Main  Street,  and  shall  continue  to  run  the  same,  using  the  lease  and 
fixtures  and  what  stock  in  trade  may  be  on  hand,  and  to  run  said  busi- 
ness until  the  said  advances  made  by  the  said  Chandler  are  paid  off  in 
full,  and  the  amount  due  the  Houston  Packing  Company  is  fully  extin- 
guished and  settled  in  full. 

"It  is  especially  understood  and  agreed,  however,  that  this  instrument 
shall  not  operate  as  a  transfer  or  assignment  either  of  the  lease  or  the 
fixtures  or  the  business  of  the  said  Herman  Walther,  nor  shall  the  said 
P.  P.  Chandler  acquire  any  vested  interest  either  in  the  business,  the  fix- 
tures, or  in  the  lease  of  the  said  premises,  it  being  clearly  and  distinctly 
understood  that  the  said  P.  P.  Chandler  shall  simply  operate  said  busi- 
ness in  the  name  of  Herman  Walther  as  his  agent,  under  the  terms  of 
this  instrument,  until  the  advences  made  by  him  and  the  claim  of  the 
Houston  Packing  Company  are  paid  in  full,  and  that  as  soon  as  that  is 
done,  that  the  possession  of  said  premises  and  said  business  shall  be  re- 
turned, together  with  the  fixtures  and  the  lease  now  held  on  said  build- 
ing, to  the  said  Herman  Walther,  the  said  Herman  Walther  having  the 
right,  during  the  period  that  the  said  Chandler  is  in  possession,  to  draw 
from  the  said  business  not  more  than  9ix  fl^nd  50/100  dollars  ($6.60) 
per  month. 
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**It  is  further  agreed  that  the  said  Chandler,  in  consideration  of  his 
services  in  running  said  business,  shall  be  permitted  to  draw  from  said 
business  a  reasonable  compensation  for  his  services  for  so  doing,  and  the 
said  Chandler  shall  have  full  power  and  authority  to  buy  such  supplies, 
goods,  wares  and  merchandise  as  may  be  necessary  to  continue  the  same, 
it  being  the  purpose  of  the  said  Herman  Walther  to  vest  in  the  said 
F.  P.  Chandler  full  power  to  do  what  may  be  necessary  to  carry  on  and 
continue  to  run  said  business. 

"And  the  said  Chandler,  on  his  part,  in  consideration  of  the  compen- 
sation to  be  paid  him  for  his  services  in  running  said  business,  and  the 
return  tp  him  out  of  the  proceeds  and  profits  of  said  business  of  the 
amount  advanced  by  him  to  the  said  Herman  Walther,  agrees  to  run  said 
business  as  economically  as  possible,  and  to  return  said  business  to  tlie 
said  Herman  Walther  as  soon  as  said  advances  and  the  claim  of  the 
Houston  Packing  Company  are  paid  in  full,  free  of  any  charge  or  lien  of 
any  kind  or  character.*' 

Treating  this  as  a  subletting  without  their  consent,  and  a  violation  of 
one  of  the  covenants  of  the  lease,  Cockrell  &  Bonner  made  demand  in 
writing  of  Chandler  and  Walther  for  possession.  Denying  that  this  was 
an  assignment  or  a  subletting,  the  demand  for  possession  was  refused, 
whereupon  Cockrell  &  Bonner  instituted  forcible  entry  and  detainer  pro- 
ceedings in  the  Justice  Court  against  Chandler,  afterwards  bringing  in 
Walther  also,  to  recover  possession.  There  was  judgment  for  defendants, 
from  which  plaintiffs  appealed  to  the  County  Court,  where,  upon  trial, 
there  was  judgment  for  the  plaintiffs,  Cockrell  &  Bonner,  for  restitution 
of  the  premises.  Upon  this  judgment  they  sued  out  a  writ  of  possession, 
which  was  placed  in  the  hands  of  A.  B.  Anderson,  sheriff.  Thereupon 
Walther  and  Chandler  instituted  this  suit  in  the  District  Court  against 
Cockrell  &  Bonner  and  Anderson,  praying  that  they  be  enjoined  from 
proceeding  to  enforce  said  judgment,  with  result  heretofore  stated. 

After  the  record  had  been  filed  in  this  court  Cockrell  &  Bonner  sublet 
to  P.  E.  Pye  the  premises,  possession  of  which  is  the  subject  matter  of 
this  controversy.  Thereafter  Pye  made  a  deal  with  Walther  whereby  he 
obtained  from  Walther  a  release  of  all  his  rights  and  claims  in  and  to 
the  leased  premises,  and  in  and  to  the  lease  from  Buhland  to  Walther, 
and  agreed  that  Pye  might  at  once  take  possession.  In  this  contract  be- 
tween Pye  and  Walther,  Walther  expressly  revoked,  canceled  and  an- 
nulled all  the  powers  and  rights  conferred  upon  Chandler  by  virtue  of 
the  agreement  hereinbefore  set  out,  and  further  agreed  that  he  would,  as 
speedily  as  possible,  dismiss  the  injunction  suit,  and  appointed  Pye  his 
agent  and  attorney  with  full  authority  to  dismiss  the  suit  either  by  him- 
self or  his  attorneys. 

Thereafter  Cockrell  &  Bonner  and  F.  E.  Pye  filed  a  motion  in  this 
court  to  dismiss  this  appeal.  This  motion,  which  set  out  the  facts 
herein  stated,  was  sworn  to  by  Cockrell  and  also  by  H.  Walther.  Upon 
the  hearing  of  this  motion,  at  the  last  term  of  this  court,  the  same  was 
granted  in  so  far  as  the  rights  of  the  said  Walther  were  concerned,  sav- 
ing, however,  the  rights  of  F.  P.  Chandler,  should  it  appear  upon  hearing 
that  he  had  any  rights  in  himself,  and  independent  of  Walther,  which 
should  be  protected  by  the  appeal. 

The  petition  for  injunction  in  this  cause,  which  is  in  the  names  of 
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Herman  Walther  and  F.  P.  Chandler  as  plaintiffs,  has  the  following  alle- 
gations with  respect  to  the  connection  of  the  said  Chandler  with  the 
premises  and  the  lease : 

"That  thereafter,  on  or  about  the  28th  day  of  August,  1906,  the  said 
plaintiff,  Herman  Walther,  filed  a  voluntary  petition  in  bankruptcy  in 
the  Honorable  District  Court  of  the  United  States  for  the  Southern 
District  of  Texas,  and  that  thereafter,  on  or  about  the  30th  day  of  No- 
vember, 1906,  the  Honorable  Walter  T.  Burns,  judge  of  said  United 
States  District  Court  for  the  Southern  District  of  Texas,  sitting  at  Hous- 
ton, approved  a  composition  made  by  this  plaintiff  in  said  cause,  and 
thereupon  delivered  to  your  petitioner,  Herman  Walther,  the  possession 
and  control  of  said  business  and  of  said  leased  premises,  and  that  your 
petitioner,  Herman  Walther,  resumed  the  control  of  said  business  as  it 
had  been  prior  to  the  filing  of  said  petition  in  bankruptcy.  That  there- 
upon your  petitioner,  Herman  Walther,  employed  at  a  salary  of  seventy- 
five  dollars  per  month  the  plaintiff,  P.  P.  Chandler,  to  run  and  conduct 
said  business  for  him,  and  put  the  said  Chandler  in  charge  of  said  busi- 
ness as  his  agent,  and  that  the  said  Chandler  thereby  became,  was,  and 
is  now,  the  agent  and  representative  of  the  said  Walther  in  the  conduct 
and  operation  of  said  business  conducted  upon  said  leased  premises,  and 
that  the  possession  of  the  said  Chandler  was,  and  now  is,  the  possession 
of  the  said  Herman  Walther,  and  your  petitioner  here  now  attaches  a 
copy  of  the  contract  of  employment  entered  into  by  and  between  the  said 
Walther  and  the  said  Chandler,  as  an  exhibit,  and  marks  same  ^Exhibit 
A,'  and  asks  that  the  same  be  considered  as  a  part  of  this  petition/' 

It  is  further  stated  that  the  lease  contract  was  *'held  and  owned  by 
your  petitioner,  Herman  Walther,  and  held  and  possessed  by  your  peti- 
tioner, P.  P.  Chandler,  as  the  agent  of  the  said  Walther/* 

It  appears  throughout  the  proceedings  in  the  forcible  entry  and  de- 
tainer suit,  as  well  as  by  the  allegations  of  the  petition  in  this  case,  that 
Chandler  claimed  to  have  no  interest  in  the  lease  and  no  possession  or 
right  of  possession  of  the  premises  except  as  the  agent  of  Walther.  Such 
seems  to  have  been  the  constructton  placed  by  Chandler,  as  well  as  Wal- 
ther, upon  the  contract  between  Chandler  and  Walther  heretofore  set  out. 

In  this  view  it  does  not  seem  to  us  that  Chandler  has  any  interest  to 
be  further  protected  by  this  appeal ;  that  the  release  by  Walther  to  Pye, 
the  annulling  of  Chandler's  agency,  and  the  dismissal  by  Walther  of 
this  appeal  settles  the  whole  controversy,  and  that  the  entire  appeal  as  to 
Chandler,  as  well  as  Walther,  should  be  dismissed.  We  think  this  re- 
sult should  follow  from  the  express  allegations  of  the  petition,  which  is 
the  petition  of  Chandler  as  well  as  Walther,  that  his  possession  was 
merely  that  of  an  agent  and  employe  of  Walther,  and  his  possession  the 
possession  of  Walther. 

Should  we  be  mistaken  in  this,  however,  we  are  of  the  opinion  that 
the  judgment  should  be  affirmed  as  to  the  appellant  Chandler.  All  of 
the  facts  herein  set  out  with  regard  to  the  lease  to  Ruhland,  the  transfer 
of  the  same  to  Walther,  his  assumption  of  the  covenants  and  conditions 
of  the  lease,  Walther's  mortgage  of  the  lease  to  the  Houston  Packing 
Company,  and  his  subsequent  contract  with  Chandler,  both  without  the 
consent  of  Cockrell  &  Bonner,  the  demand  and  refusal  of  possession, 
were  substantially  set  out  in  the  plaintiffs'  complaint  in  the  Justice 
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Court,  and  it  was  alleged  that  by  reason  of  the  violation  of  the  covenant 
in  the  lease  with  regard  to  subletting,  the  lessors  had  declared  the  lease 
terminated. 

Appellant  Chandler  expressly  disclaims,  in  his  brief,  any  purpose  to 
deny  the  extent  of  the  jurisdiction  of  the  Justice  Court  in  forcible  entry 
and  detainer  proceedings  as  laid  down  by  the  Supreme  Court  in  Clayton 
V.  Hurt  (88  Texas,  595).  It  is  admitted  that  if  the  Justice  Court  had 
jurisdiction  the  judgment  is  not  void,  no  matter  how  erroneous  its  de- 
cision may  have  been  upon  the  questions  decided,  and  that  the  injunc- 
tion would  not  lie.  / 

It  is  insisted,  however,  that  the  complaint  in  the  Justice  Court  did 
not  state  a  case  within  the  jurisdiction  of  the  court  under  the  statute. 
The  statute  provides  that  "if  any  person  shall  wilfully  and  without  force 
hold  over  any  land,  tenements  or  other  real  property  after  the  termi- 
nation of  the  time  for  which  such  lands,  tenements  or  other  real  property 
was  let  to  him,  or  to  the  person  under  whom  he  claims,  after  demand 
made  in  writing  for  the  possession  thereof  by  the  person  or  persons  en- 
titled to  such  possession,  such  person  shall  be  guilty  of  forcible  entry 
and  detainer.^'  "The  class  of  cases  of  which  jurisdiction  is  conferred  by 
this  section  of  the  statute  is  that  where  the  landlord,  or  some  one  en- 
titled to  his  rights,  seeks  to  recover  possession  from  his  tenant,  or  some 
one  claiming  under  him,  urging  as  cause  of  action  that  the  lease  under 
which  the  possession  was  obtained  has  been  terminated.  The  jurisdic- 
tion of  the  court  attaches  when  a  case  belonging  to  this  class  is  stated 
in  the  face  of  the  complaint.**    (Clayton  v.  Hurt,  supra.) 

It  is  contended,  however,  by  appellant,  that  the  statute  is  limited  to 
cases  where  the  lease  has  expired  by  efflux  of  time,  and  does  not  apply 
to  a  case  where  it  has  been  terminated  by  the  act  of  the  lessor  for  viola- 
tion of  any  of  the  covenants  of  the  lease,  by  express  authority  of  the 
provisions  of  the  lease,  as  in  this  case.  This,  it  is  claimed,  is  the  mean- 
ing of  the  term  "termination  of  the  time  of  the  lease**  in  the  statute. 
(Hev.  Stats.,  art.  2519.) 

We  do  not  think  that  the  language  "after  the  termination  of  the  time 
for  which  such  lands  were  let  to  him**  means  anything  more  than  after 
the  termination  of  the  time  for  which  the  tenant  is  entitled  to  posses- 
sion under  the  terms  of  his  lease  contract.  If  the  tenant  holds  over 
after  such  right  has  ceased,  either  by  the  expiration  of  the  time  named 
in  the  contract  or  by  termination  of  the  lease,  and  of  the  tenant's  right 
of  possession  thereunder  before  the  expiration  of  such  time,  under  any 
contingency  upon  the  occurrence  of  which  it  is  expressly  provided  in  the 
contract  that  the  lease  shall  terminate  and  the  landlord  shall  have  the 
right  to  re-enter,  such  holding  would  be  a  "holding  over  after  the  ter- 
mination of  the  time  for  which  the  premises  were  let  to  him.**  In  the 
present  case  the  lease  contract  should  be  construed  as  a  letting  until 
December  15,  1910,  unless  sooner  terminated  by  the  landlord  for  viola- 
tion by  the  tenant  of  any  of  the  covenants  of  the  lease.  When  such  con- 
tingency occurred  it  "terminated  the  time**  for  which  the  premises  were 
let  as  effectively  as  would  the  expiration  of  the  time  named  as  the  limit 
of  the  lease.  In  the  one  case,  as  well  as  the  other,  the  tenant's  right  to 
the  possession  ceased,  and  the  landlord*s  right  to  re-enter  began,  and  not 
in  the  one  case  more  than  in  the  other  would  it  be  necessary  to  resort 
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to  the  District  Court  to  have  determined  the  landlord's  right  to  the  pos- 
session. We  do  not  think  that  the  difficulty  which  might  arise  of  deter- 
mining whether,  in  fact,  the  covenants  of  the  lease  had  been  broken,  so 
as  to  give  the  right  of  re-entry,  requires  a  different  interpretation  of  the 
language  of  the  statute,  as  expressing  the  legislative  intent,  nor  can  the 
value  of  the  rights  involved  serve  to  oust  the  jurisdiction  of  tlie  Justice 
Court. 

The  leading  case  cited  by  appellant  is  Stuart  v.  Hamilton  {66  111., 
255).  The  case  arose  over  the  construction  of  a  statute  making  the  ten- 
ant liable  for  double  rents  where  he  willfully  holds  over  "after  the  expi- 
ration of  the  time"  and  the  decision  turns  upon  the  definition  of  the 
word  "expiration."  It  was  held  that  the  statute  did«not  apply  to  a  case 
where  the  lease  was  terminated  before  the  expiration  of  the  time  named 
for  breach  of  a  condition.  There  is,  however,  a  strong  intimation  that 
a  different  interpretation  would  have  been  given  to  the  statute  if  the 
word  "termination"  had  been  used  instead  of  "expiration."  The  case  of 
State  ex  rel.  Bryant  v.  Burr  (13  N.  W.,  676)  arose  upon  the  interpreta- 
tion of  the  language  of  a  statute,  giving  a  summary  remedy  for  recovery 
of  possession  of  rented  premises  after  "the  expiration  of  the  lease,"  and 
it  was  held  that  it  did  not  apply  to  a  case  where  there  was  a  right  of 
re-entry  under  the  terms  of  the  lease  for  breach  of  covenant  against  sub- 
letting. The  following  expressions  in  the  opinion  seem  to  support  ap- 
pellant's contention :  "We  think  the  phrase  means  the  expiration  of  the 
time  expressed  in  the  lease  as  the  time  thereof.  After  that  the  written 
lease  could  not  afford  any  pretext  to  the  tenant  for  remaining  in  posses- 
sion, while  he  might  have  a  good  defense  against  a  claim  by  the  land- 
lord, based  on  an  alleged  breach  of  covenants  or  conditions.  And  this, 
we  think,  is  a  sufficient  reason  why  the  very  summary  remedy  provided 
in  section  12  should  be  given  in  the  one  case  and  not  in  the  other." 

Where,  as  is  alleged  in  the  complaint  in  the  Justice  Court  in  the  pres-' 
ent  case,  upon  which  its  jurisdiction  depends,  the  tenant  enters  into  cer- 
tain covenants,  and  by  the  express  provisions  of  the  contract  gives  the 
landlord  the  right  to  terminate  his  right  of  possession  by  re-entry  upon 
breach  thereof,  and  such  covenants  have  been  violated  and  possession  de- 
manded in  consequence  thereof,  we  can  not  see  that  the  lease  would  af- 
ford any  better  pretext  for  holding  over  by  the  tenant  than  in  a  case 
where  the  time  named  in  the  lease  had  expired. 

Other  cases  cited  by  appellant  as  tending  to  support  his  contention 
are  Oaklev  v.  Schoomaker,  15  Wend.,  226;  Beach  v.  Nixon,  9  N.  Y., 
35;  Finkelmeier  v.  Bates,  92  N.  Y.,  172;  In  re  Guaranty  Bldg.  Co.,  64 
N.  Y.  Supp.,  1056 ;  Smith  v.  Sinclair,  34  Atl.,  943 ;  Du  Bochet  v.  Whar- 
ton, 12  Conn.,  533 ;  Silva  v.  Campbell,  24  Pac,  316. 

The  case  of  Cooper  v.  Marchbanks,  22  Texas,  1,  is  not  in  point.  The 
cases  cited  have  been  examined,  and  where  they  are  inconsistent  with  the 
views  here  expressed  we  do  not  think  they  should  control  us  in  the  inter- 
pretation of  the  language  of  our  statute. 

The  views  here  expressed  are  well  supported  by  authority.  (Kramer 
V.  Van  Amberg,  4  N.  Y.  Supp.,  613,  15  Daly,  205;  Preston  v.  Stover, 
97  N.  W.,  812;  Ellis  v.  Fitzpatrick,  64  S.  W.,  568;  In  re  Shoelkopf,  105 
N.  Y.  Supp.,  477 ;  Andrews  v.  Erwin,  78  S.  W.,  903 ;  Rich  v.  Eose;  99 
S,  W.,  953 ;  Mageon  v.  Alkire,  92  Pac,  721 ;  Walker  v.  Bowling,  68  S. 
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W.,  135 ;  Peterson  v.  Kreuger,  70  N.  W.,  567 ;  Justice  v.  Lowe,  26  Ohio 
St,  372 ;  Heiple  v.  Beinhart,  69  N.  W.,  871 ;  Martin  v.  Crossley,  91  N. 
Y.  Supp.,  712;  Crosby  v.  Jarvis,  92  N.  Y.  Supp.,  229;  Quinn  v.  McCarty, 
81  Pa.  St.,  475;  Foillin  &  Fourgeaud  v.  Coogan,  12  Rich.  Law  (So. 
Car.),  44.) 

In  the  opinion  in  Walker  v.  Bowling,  mpra,  the  Supreme  Court  of 
Kentucky  says:  "And  subsection  3  of  section  452  of  the  Code  defines 
a  forcible  detainer  to  be  *the  refusal  of  a  tenant  to  give  possession  to  his 
landlord  after  the  expiration  of  his  term.'  The  failure  of  appellant  to 
pay  the  State  and  county  tax>  in  accordance  with  his  contract,  at  the 
time  they  became  due,  operated  ipso  facto  to  terminate  his  lease,  and  his 
landlord  was  entitled  to  resort  to  the  writ  of  forcible  entry  and  detainer 
to  regain  possession  of  the  premises.'^ 

In  the  present  case  the  subletting  to  Chandler  without  the  consent  of 
Cockrell  &  Bonner,  and  their  demand  for  possession,  by  the  express 
stipulation  in  the  lease  contract,  operated  ipso  facto  to  terminate  the 
lease,  or  "the  time  for  which  the  premises  were  let,''  which  is  the  same 
thing. 

This  presents  the  main  contention  of  appellant,  as  set  out  in  the  first 
and  second  assignments  of  error  and  propositions  thereunder,  which  are 
overruled.  Other  assignments  have  been  examined,  and,  with  the  propo- 
sitions thereunder,  are  overruled  without  further  discussion. 

The  trial  court  did  not  err  in  holding  that  the  Justice  and  County 
Courts  had  jurisdiction  to  hear  and  determine  the  forcible  entry  and  de- 
tainer suit,  and  that  the  judgment  therein  was  not  void,  and  in  denying 
the  injunction.    Finding  no  error,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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1. — Carrier — Special  Damages — Notice. 

In  order  to  render  the  carrier  liable  for  special  damages  for  delay  or  non- 
delivery, such  as  loss  of  profits  of  a  mill  kept  idle  for  lack  of  machinery  shipped, 
the  carrier  must  have  notice  of  the  circumstances  from  which  such  damages 
arose  at  the  time  of  making  the  contract. 

8. — Sflune — Cases  Distinguished — Burden  of  Proof. 

Bourland  v.  C.  O.  &  G.  Ry.  Co.,  99  Texas,  407,  and  Wells,  Fargo  &  Co.  v. 
Battle,  24  S.  W.,  353,  distinguished  as  cases  of  delay  by  the  delivering  agent 
after  the  property  came  to  his  hands  for  delivery  and  notice  of  the  special  cir- 
cumstances was  given.  The  burden  was  on  plaintiff  to  show  that  the  property 
was  so  situated  and  capable  of  delivery  to  bring  the  case  within  this  rule  as  to 
notice  aubsequent  to  the  contract. 

8. — Same — Agency — Notice  of  Loss. 

The  powers  of  the  local  agent  of  an  express  company  extend  only  to  re- 
ceiving and  transmitting  goods.  He  is  not  presumed  to  have  knowledge  of  the 
doings  of  or  control  over  other  agents;  and  his  failure  to  notify  a  shipper 
that  an  article  was  lost  in  transportation  would  not  subject  the  company  to 
liability  for  damages  by  causing  delay  in  duplicating  an  order  for  the  goods 
lost. 
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4. — Carrier — Special  Bamagei — ^Ezpenie  of  Inquiry. 

Freight  being  shipped  to  a  consignee  resident  at  the  place  of  delivery,  the 
expenses  of  the  owner  who  had  order^  through  such  consignee  in  making  trips 
to  the  place  to  inquire  about  the  delayed  goods  were  not  recoverable  as  special 
damages. 

5. — Same — ^Damages. 

The  expense  of  telephone  messages  duplicating  an  order  for  lost  goods  con- 
stitutes special  damage  which  is  not  recoverable  unless  pleaded. 

Appeal  from  the  County  Court  of  Harrison  County.    Tried  below  be- 
fore Hon.  H.  T.  Lyttleton. 

F.  /f .  Prendergast,  for  appellant. 

F.  D.  Harrison,  for  appellee. 

HODGES,  Associate  Justice. — Jones,  the  appellee,  owned  and  was 
operating  a  sawmill  about  ten  miles  distant  from  the  city  of  Marshall 
in  the  spring  of  1907.    About  the  1st  of  May  of  that  year  a  piece  of  his 
machinery,  called  a  "stub  end,'*  was  broken,  and  it  became  necessary  to 
procure  a  new  piece  in  order  to  continue  the  operations  of  his  machinery. 
It  was  also  necessary  to  close  the  mill  down  until  the  new  piece  could  be 
procured.     According  to  the  findings  of  the  court  Jones  carried  the 
broken  "stub  end''  to  his  dealer,  the  McPhail  Hardware  Company  at 
Marshall,  and  requested  the  latter  to  order  a  new  piece.    The  McPhail 
Hardware  Company  sent  the  broken  pieces,  together  with  an  order,  to 
AValter  Conley  &  Company,  of  Tyler,  for  the  purpose  of  having  a  dupli- 
cate made.    The  latter  firm,  not  being  able  to  furnish  the  duplicate,  or- 
dered the  desired  article  from  Benton  McMillan  at  Huntsville.    On  the 
7th  day  of  May,  1907,  McMillan  delivered  the  new  piece  of  machinery 
to  the  appellant's  agent  at  Huntsville,  but  said  nothing  to  him  about 
for  what  purpose  it  was  wanted  or  what  damages  might  result  from  any 
delay  in  its  shipment.    At  the  time  of  the  delivery  of  the  broken  pieces 
to  the  appellant's  agent  at  Marshall  by  the  McPhail  Hardware  Com- 
pany the  agent  was  informed  of  the  character  of  the  machinery  deliv- 
ered, and  was  told  that  the  mill  would  remain  idle  until  a  new  piece 
could  be  received  in  its  place.    The  duplicate  piece  sent  by  McMillan  to 
the  McPhail  Hardware  Company  appears  to  have  been  lost  and  was 
never  delivered.    On  the  6th  day  of  May,  1907,  inquiry  was  made  by  the 
McPhail  Hardware  Company  of  the  appellant's  agent  at  Marshall  as  to 
whether  or  not  the  machinery  had  arrived,  and  the  agent  was  also  told 
at  that  time  that  the  mill  had  been  shut  down  for  the  want  of  the  piece 
of  machinery.    On  the  same  day  Jones,  the  appellee,  called  at  the  office 
of  the  express  company  at  Marshall  in  person,  and  made  a  similar  in- 
quiry concerning  the  new  piece  of  machinery,  and  also  told  the  agent 
that  his  mill  was  shut  down  and  could  not  be  operated  until  the  piece 
was  received.     The  agent  informed  Jones  that  it  had  not  arrived,  but 
probably  would  be  in  soon.    Jones  called  at  the  express  office  on  the  8th, 
9th,  11th  and  12th  days  of  May  thereafter,  and  at  each  time  told  the 
agent  of  the  company  that  his  mill  was  closed  down  and  of  the  damage 
he  was  suffering  by  tlie  delay  in  receiving  the  piece  of  machinery.    The 
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agent  informed  Jones  that  he  expected  the  machinery  in  on  the  next 
train,  and  told  him  to  call  again.  On  the  18th  day  of  May  Jones  again 
called  at  the  express  office  and  repeated  his  inquiries,  whereupon  the 
agent  suggested  that  he  should  have  a  tracer  sent  out  or  a  duplicate 
casting  made.  On  the  same  day  Jones,  however,  decided  to  duplicate 
his  order  for  the  casting,  which  was  done  through  the  McPhail  Hard- 
ware Company  by  telephone  to  Walter  Conley  &  Company  at  Tyler,  and 
this  order  forwarded  to  Benton  McMillan  at  Huntsville.  However,  on 
the  20th  day  of  May  the  express  company,  having  concluded  that  the 
piece  of  machinery  was  lost,  ordered  another  piece  from  McMillan, 
which  was  made  and  shipped  to  McPhail  Hardware  Company  at  Marshall 
on  the  same  day  the  order  from  Walter  Conley  &  Company  was  received 
by  McMillan.  The  piece  thus  ordered  by  appellant  reached  its  destina- 
tion and  was  delivered  to  McPhail  Hardware  Company  on  the  21st  of 
May.  The  appellee's  order  was  not  filled.  Jones  did  not  at  any  time 
tell  the  express  agent  that  the  casting  was  coming  from  Huntsville,  and 
the  agent  did  not  ask  where  it  was  coming  from.  Upon  this  evidence 
the  court  rendered  a  judgment  in  favor  of  Jones  for  the  sum  of  $200 
damages  resulting  from  the  delay  i»  the  shipment  of  the  piece  of  ma- 
chinery, $6  damages  for  two  days'  lost  time  and  expenses  incurred  in 
making  inquiry  at  the  express  office,  and  seventy-five  cents,  the  expense 
of  a  telephone  message  sent  from  the  McPhail  Hardware  Company  to 
Walter  Conley  &  Company  at  Tyler  for  the  last  order. 

Complaint  is  made  that  the  damages  allowed  in  this  case  are  too  re- 
mote, and  are  not  such  as  might  reasonably  be  considered  within  the 
contemplation  of  the  parties  at  the  time  the  dontract  of  carriage  was 
made,  and  that  in  the  absence  of  notice  such  damages  can  not  be  recov- 
ered. We  think  the  objections  here  urged  must  be  sustained.  It  is  evi- 
dent from  the  undisputed  facts  that  there  were  three  shipments  made  for 
the  benefit  -of  the  appellee.  The  first  consisted  of  a  shipment  of  the 
broken  pieces  from  the  McPhail  Hardware  Company  to  Walter  Conley 
&  Company  at  Tyler;  the  second,  from  the  latter  company  to  Benton 
McMillan  at  Huntsville,  and  the  third,  the  new  casting  from  McMillan 
to  the  McPhail  Hardware  Company  at  Marshall.  No  complaint  is  made 
of  any  delay  in  any  of  those  shipments  except  the  last.  It  is  conceded 
that  the  damages  in  this  case  are  of  such  a  character  that  they  could 
not  be  recovered  in  the  absence  of  notice  given  to  the  appellant;  but  it 
is  also  insisted  that  such  notice  was  given,  and  in  order  to  sustain  this 
contention  appellee  relies  upon  the  communication  from  Jones  to  appel- 
lant's agent  at  Marshall  after  the  order  was  sent  to  McMillan  at  Hunts- 
ville, and  after  the  first  piece  was  delivered  by  McMillan  to  appellant's 
agent  at  Huntsville  for  shipment  to  Marshall.  The  undisputed  facts 
show  that  when  McMillan  delivered  the  new  piece  of  machinery  to  the 
appellant's  agent  at  Huntsville  no  notice  whatever  was  given  of  the  use 
for  which  it  was  intended  or  the  damages  that  might  result  from 
delay  in  its  transportation.  The  general  rule  is  that  in  order  to 
render  a  carrier  liable  for  such  special  damages  resulting  from  a  failure 
or  delay  in  the  shipment  of  freight,  notice  of  the  conditions  from  which 
they  would  result  should  be  given  the  carrier  at  the  time  the  contract 
of  carriage  is  made.    Missouri,  K.  &  T.  By.  Co.  v.  Belcher,  88  Texas, 
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649 ;  Bourland  v.  Choctaw,  0.  &  G.  By.  Co.,  99  Texas,  407 ;  Wells  Fargo 
&  Co.  V.  Battle,  6  Texas  Civ.  App.,  632. 

In  the  Belcher  case  above  cited  the  court  uses  the  following  language: 
"The  rule  seems  to  be  settled  that  plaintiff,  in  order  to  recover  special 
damages  for  breach  of  a  contract,  must  show  that  at  the  date  of  the  con- 
tract defendant  had  notice  of  the  special  conditions  rendering  such  dam- 
ages the  natural  and  probable  result  of  such  breach,  under  circumstances 
showing  that  the  contract  was  to  some  extent  based,  upon  or  made  with 
reference  to  such  conditions.    Waller  v.  Midland  G.  W.  By.,  L.  E.  4  C.  L. 
Ir.,  376;  Harvey  v.  Connecticut  &  P.  B.  B.  Co.,  124  Mass.,  421.    Various 
reasons  have  been  assigned  for  the  limitations  thus  placed  upon  the 
right  to  recover  such  damages.    For  instance,  it  is  sometimes  said  that 
defendant  is  entitled  to  the  notice  at  the  time  of  entering  into  the  con- 
tract, so  that  he  may  protect  himself  against  such  special  or  extraordi- 
nary liability  by  declining  to  make  the  contract,  by  inserting  stipula- 
tions protecting  Kmself  against  such  liability,  by  charging  additional 
compensation  to  cover  the  extra  risk,  or  by  making  immediate  extra 
preparation  to  guard  against  the  breach ;  and  again,  it  has  been  said  that 
plaintiff  'ought  not  to  be  allowed  to  obtain  an  advantage  which  he  has 
not  paid  f or.^  '^    It  is  true  that  in  both  the  Bourland  case  and  in  Wells 
Fargo  &  Co.  v.  Battle  the  court  permitted  a  recovery  of  special  damages 
for  delay  in  the  delivery  of  freight  upon  notice  given  to  the  receiving 
agent  after  the  contract  of  carriage  was  made.    But  it  will  be  observed 
that  such  recovery  was  limited  to  those  damages  which  accrued  by  rea- 
son of  the  delay  caused  by  the  receiving  agent  after  he  received  the  no- 
tice of  the  consequences  of  delay  in  the  delivery  of  the  freight.    In  the 
Bourland  case  the  court  says:  "The  notice  relied  on  in  such  cases  sub- 
sequent to  the  contract  appears  to  have  been  given  at  a  time  when  its 
effect,  if  held  sufficient,  would  have  been  to  impose  an  additional  liabil- 
ity, resulting  from  the  contract  itself,  to  that  within  the  contemplation 
of  the  parties  when  they  made  it.    In  none  of  them  were  the  facts  like 
those  in  the  present  case,  in  which  the  contract  to  carry  to  Washita  had 
been  fully  performed,  and  the  property  was  at  the  point  of  destination, 
and  could  have  been  delivered,  when  the  notice  was  given.    All  that  re- 
mained to  be  done  was  to  make  delivery,  and  this  it  was  then  in  the  power 
of  the  carrier  to  do  at  once.    It  had  no  right  to  demand  extra  compen- 
sation for  a  transportation  already  performed  for  making  delivery,  nor 
had  it  the  right  to  refuse  or  delay  delivery  because  of  the  conditions  of 
which  it  then  received  notice.    No  extra  or  unusual  preparations  were 
necessary  for  delivery,  or,  if  it  were,  the  defendant  was,  at  the  time,  in 
as  good  a  position  to  make  them  as  it  would  have  been  had  the  notice 
been  given  when  the  contract  was  made."    And  again  it  is  said :   "The 
charge  of  the  trial  court,  when  applied  to  the  evidence,  was  substantially 
correct,  and  stated  the  rule  which  we  regard  as  controlling  this  case.   It 
refers,  it  is  true,  to  notice  given  to  the  agent  at  Washita  before  the  ar- 
rival of  the  cars  containing  the  cake,  and,  if  there  were  anjlhing  in  the 
case  requiring  the  distinction  between  notice  before  arrival  and  that 
given  while  the  cars  were  at  Washita,  questions  might  arise  which  we 
find  it  unnecessary  to  determine  at  this  time.     The  first  notice  given 
was  on  the  very  day  when  the  cars  reached  Washita  and  were  ready  for 
delivery.    The  charge  requires  that  the  freight  should  have  been  within 
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the  control  of  the  agent  when  the  facts  making  the  delivery  so  impor- 
tant were  brought  to  his  knowledge,  and  evidently  refers  to  the  one 
transaction  which  took  place  on  the  21st  of  April,  and  means  that  the 
notice  then  given  might  have  been  either  before  or  after  the  arrival  of 
the  cars,  so  that  the  agent  knew  the  facts  while  controlling  them/^  Had 
it  been  shown  in  this  case  that  the  failure  to  deliver  the  piece  of  ma- 
chinery was  due  to  the  nonperformance  of  any  duty  devolving  upon  the 
appellant's  agent  at  Marshall,  then,  under  the  rule  announced  in  the 
language  quoted  the  appellee  would  have  the  right  to  recover  special 
damages.  But  it  is  not  shown  that  the  freight  ever  reached  Marshall  or 
was  under  the  control  of  the  agent  at  that  place.  In  the  absence  of  evi- 
dence sufficient  to  establish  those  facts  the  notice  given  to  the  Marshall 
agent  was  not  notice  to  the  company. 

Counsel  for  appellee  insists  that  the  burden  is  upon  the  express  com- 
pany to  show  affirmatively  that  the  freight  did  not  reach  its  Marshall 
office  or  was  not  there  when  Jones  gave  notice  of  the  damages  he  was 
suffering  from  the  delay,  and  that,  it  having  failed  to  discharge  this 
burden,  we  should  assume  that  the  machinery  had  arrived,  and  was 
within  the  control  of  the  algent  at  that  place.  To  do  this  would  be  pre- 
suming negligence  under  conditions  unwarranted  by  law.  Courts  are 
not  called  upon  to  adopt  such  extreme  measures  in  order  to  protect  ship- 
pers from  impositions  by  carriers.  In  every  instance  the  shipper  has 
it  within  his  power  to  protect  himself  against  all  damages,  both  general 
and  special,  caused  by  delays  or  losses  in  shipments,  by  giving  notice  to 
the  carrier  when  the  contract  is  made.  If  he  fails  to  avail  himself  of 
this  privilege  he  must  suffer  the  consequences  of  his  own  neglect.  The 
carrier  has  the  right  to  be  apprised  of  the  importance  of  its  undertaking 
and  of  the  consequences  that  may  follow  from  a  failure  or  delay  in  the 
transportation  of  freight  at  the  time  it  is  called  upon  to  perform  the 
service. 

It  is  also  insisted  by  the  appellee  that  he  should  recover  because  of  the 
failure  of  the  appellant  to  notify  him  that  the  piece  of  machinery  was 
lost.  Liability  for  such  failure,  and  the  entire  consequences  legally  fol- 
lowing, would  be  determined  by  the  same  rules  of  law  that  govern  in 
fixing  and  measuring  the  damages  that  might  be  recovered  for  losing 
the  freight.  It  is  not  contended  that  any  fraud  or  deception  was  prac- 
ticed by  the  Marshall  agent.  We  can  not  assume  that  he  knew  that  the 
article  was  lost;  and  unless  we  did,  there  certainly  would  be  no  basis 
for  a  judgment  for  special  damages  on  account  of  his  failure  to  notify 
Jones  that  such  was  the  case.  There  is  nothing  in  the  record  that  tends 
to  show  that  the  agent  at  Marshall  was  more  than  the  local  agent 
charged  merely  with  the  duty  of  receiving  and  transmitting  goods  de- 
livered to  him  for  shipment  over  the  appellant's  line,  and  of  receiving 
and  delivering  goods  which  were  consigned  to  parties  at  Marshall.  We 
can  not  assume  that  he  had  any  control  over  any  of  the  other  agents  in 
the  employ  of  the  appellant  at  other  points  on  its  line. 

The  item  of  $6  .allowed  for  the  time  and  expense  lost  and  incurred 
by  the  appellee  in  making  successive  calls  for  the  freight  at  the  appel- 
lanfs  office  can  not  be  allowed,  for  the  additional  reason  that  the  evi- 
dence fails  to  show  that  any  notice  of  the  value  of  that  time  or  the  at- 
tendant expense  or  the  distance  that  would  have  to  be  traveled  in  mak- 
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ing  calls  was  communicated  to  the  appellant's  agent.  On  the  contrary, 
it  appears  from  the  pleadings  of  the  appellee  himself  that  the  freight 
was  consigned  to  the  McPhail  Hardware  Company,  whose  place  of  busi- 
ness was  in  Marshall,  and  who  could  probably  call  without  any  material 
loss  of  time.  The  item  of  seventy-five  cents  does  not  appear  to  have 
been  pleaded  by  the  appellee.  While  it  is  among  the  items  in  the  ac- 
count, yet  it  is  not  alleged  in  the  pleading  that  such  expense  was  in- 
curred. City  of  Bowling  Green  v.  Bowling  Green  Gas  Co.,  112  S.  W., 
917. 

We  think  the  judgment  of  the  trial  court  should  be  reversed  and  judg- 
ment here  rendered  in  favor  of  the  appellant.  The  judgment  is  accord- 
ingly reversed  and  rendered. 

Reversed  and  rendered. 


W.  W.  Sanders  v.  G.  G.  Miller. 

Decided  November  19«  1908. 

1. — ^Hulsanee— Damaffe*— BepreeiatloiL  of  Property. 

One  who  had  constructed  on  his  own  premises  a  pond  for  collecting  .sur- 
face water  in  which  no  water  had  yet  accumulated,  could  not  be  held  liable 
to  an  adjacent  proprietor  for  depreciation  in  the  value  of  the  latter's  residence 
property  on  the  theory  that  the  pond  was  a  permanent  nuisance,  which  threat- 
ened, though  it  had  not  yet  caused,  an  unwholesome  accumulation  of  stagnant 
water,  breeding  mosquitoes  and  propagating  malaria. 


2. — Same— AppreheniloB  of  Danger. 

Various  definitions  of  nuisance  considered,  and  held  that  depreciation  of 
plaintiff's  property  by  the  use  made  by  defendant  of  his  own  is  not  necessarily 
actionable;  that  there  must  be  a  substantial  invasion  of  the  legal  rights  of  the 
owner;  that  the  use  was  not  actionable  because  of  apprehended  danger  when 
it  had  not  yet  become  a  nuisance  creating  danger  in  fact. 

8. — Same— Permanent  Injury — ^Abatable  Nuisance. 

Use  of  property  threatening  future  injury,  but  which  will  be  abatable  when 
it  causes  actual  injury,  discomfort,  or  inconvenience,  can  not  be  treated  as  a 
permanent  nuisance  giving  rise  to  an  action  for  diminution  in  the  value  of 
neighboring  property.  Cases  of  nuisance  authorized  to  be  created  by  public 
service  corporations  in  the  public  interest  distinguished,  as  to  the  right  to 
abate,  from  those  by  strictly  private  proprietors. 


The  right  of  abatement  is  not  affected  by  the  fact  that  affirmative  action 
by  the  creator  of  the  nuisance  may  be  necessary  to  accomplish  it;  he  may  be 
compelled  to  perform  such  action. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  P.  A.  Turner. 

Smelser  &  Vaughan  and  M,  L.  Harkey,  for  appellant. — ^The  universal 
rule  with  reference  to  all  nuisances  is  that  they  do  not  become  action- 
able until  they  actually  exist.  Equity  will  relieve  a  party  against  a 
prospective  nuisance  where  the  danger  therefrom  is  imminent,  and  where 
there  is  no  question  that  the  thing  will  be  a  nuisance;  but  a  court  of 
law  will  wait  until  the  nuisance  is  actually  created.  Missouri,  K.  &  T. 
By.  Co.  V.  Dennis,  84  S.  W.,  860;  Dunn  v.  City  of  Austin,  77  Texas, 
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139;  Comminge  &  Geisler  v.  Stevenson,  76  Texas,  642;  Wood  on  the 
Law  of  Nuisances,  sees.  100,  835;  Field  on  Damages,  sees.  748,  749; 
Pinney  v.  Berry,  61  Mo.,  359. 

The  court  committed  error  in  its  charge  to  the  jury  in  submitting  as 
the  measure  of  damages  the  cash  market  value  of  plaintiff's  property 
just  after  the  digging  of  the  pool,  because  this  is  not  the  true  measure 
of  and  submits  a  wrong  test  to  the  jury.    Same  authorities. 

Before  a  judgment  against  a  party  for  damages  can  be  sustained  on 
account  of  maintaining  a  nuisance  the  evidence  must  be  reasonably  suflB- 
cient  to  convince  the  ordinary  mind  that  injury  of  some  kind  has  been 
sustained  by  the  other  party.  Same  authorities;  also  Waterworks  v. 
Kennedy,  70  Texas,  232. 

The  court  committed  error  to  this  appellant's  prejudice  in  its  charge 
to  the  jury  in  submitting  to  them  to  find  whether  or  not  the  pool  was 
permanent,  because  the  undisputed  evidence  showed  that  the  pool  could 
be  closed  up  without  trouble  or  delay  and  with  trifling  costs.  Baugh  v. 
Texas  &  N.  0.  By.  Co.,  80  Texas,  56 ;  Hockaday  v.  Wortham,  22  Texas 
Civ.  App.,  419. 

Hart,  Mahaffey  &  Thomas,  for  appellee. — ^The  object  of  this  suit  being 
to  recover  damages  for  the  depreciation  in  value  of  plaintiff's  property 
caused  by  the  construction  of  the  pool  in  close  proximity  thereto,  it  was 
not  necessary  for  plaintiff  to  plead  or  prove  actual  personal  injury  to 
himself  or  his  family  prior  to  the  institution  of  the  suit  or  the  trial  of 
the  case.  It  was  only  necessary  for  him  to  show  the  digging  of  the  pool 
in  such  a  manner  as  would  constitute  a  permanent  nuisance  and  depre- 
ciate the  value  of  his  property.  Denison,  etc.,  Ry.  Co.  v.  O'Mallev,  45 
S.  W.,  227;  Burditt  v.  Swenson,  17  Texas,  489;  21  Am.  &  Eng.  Bncy. 
Law  (2d  ed.),  687;  Railway  Co.  v.  Barry,  83  S.  W.,  6;  4  South.,  Dam. 
(3d  ed.),  sees.  1042-43;  Rosenthal  v.  Railway  Co.,  79  Texas,  328. 

The  court  gave  to  the  jury  the  correct  measure  of  damages,  to  wit, 
the  difference  between  the  cash  market  value  of  plaintiff's  property  just 
before  and  just  after  the  digging  of  the  pool.  Denison,  etc.,  Ry.  Co.  v. 
O'Malley,  45  S.  W.,  227;  21  Am.  &  Eng.  Ency.  Law  (2d  ed.),  726-7. 

HODGES,  Associate  Justice. — ^The  appellee  filed  this  suit  in  the 
court  below,  seeking  to  recover  the  sum  of  $1,000  which  he  claimed  as 
damages  resulting  from  the  depreciation  in  the  value  of  his  homestead 
by  reason  of  the  digging  of  a  pool  near  it  by  the  appellant.  It  appears 
from  the  testimony  that  the  appellant,  Sanders,  owned  a  lot  consisting 
of  about  six  or  eight  acres  on  the  opposite  side  of  a  street,  in  the  town 
of  DeKalb,  from  a  lot  owned  by  the  appellee  and  upon  which  the  latter 
resided.  Sometime  during  the  month  of  September,  1907,  Sanders  dug 
a  pool  upon  his  premises,  making  it  about  30  feet  by  60  or  70  feet,  ^nd 
the  depth  is  variously  estimated  at  from  three  to  six  feet.  According 
to  measurements  the  pool  is  within  42  feet  of  the  residence  of  the  ap- 
pellee, but  wholly  upon  the  land  of  the  appellant. 

The  case  was  tried  before  a  jury  and  a  verdict  rendered  in  favor  of 
the  appellee,  assessing  his  damages  at  $250,  and  judgment  entered  ac- 
cordingly. In  his  charge  to  the  jury  the  court  instructed  that  the 
measure  of  damages,  if  any,  would  be  the  difference  between  the  value  of 
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the  appellee's  property  before  the  construction  of  the  pool  and  immedi- 
ately afterwards.  There  are  various  assignments  of  error  in  the  record, 
complaining  both  of  the  judgment  of  the  court  and  of  the  charge  pre- 
sented on  the  measure  of  damages. 

The  testimony  shows  that  suit  was  instituted  after  the  pool  was  com- 
pleted but  before  any  water  had  collected  in  it.  It  also  shows  that  ac 
the  time  of  the  trial  there  had  been  some  water  collected  in  the  pool,  but 
it  had  disappeared  either  by  evaporation  or  absorption,  and  the  pool 
was  then  nothing  more  than  a  dry  tank.  In  the  lot,  a  short  distance 
from  the  pool,  was  the  barn  of  the  appellant,  where  he  kept  his  horses 
and  cattle.  There  is  no  testimony  as  to  how  many  horses  or  cattle  were 
kept  by  him,  or  what  condition  the  lot  was  in,  further  than  that  the 
space  intervening  between  the  barn  and  the  pool  was  covered  with  Ber- 
muda grass. 

This  suit  was  evidently  instituted  and  tried  upon  the  theory  that  the 
mere  presence  of  the  pool,  or  excavation  in  the  ground,  being  calculated, 
in  the  course  of  time,  to  fill  with  water,  was  a  permanent  injury  to  the 
land  of  the  appellee  and  authorized  an  action  for  damage  before  it  at- 
tained an  offensive  condition.  This  was  assuming  that  actionable  dam- 
age to  the  realty  existed  before  any  of  the  personal  discomforts  or  evil 
consequences,  whose  existence  is  relied  upon  to  become  the  direct  cause 
of  the  injury,  arose.  It  is  not  contended  that  Sanders  committed  any 
trespass,  or  made  any  encroachments,  upon  the  premises  of  Miller; 
neither  does  the  evidence  show  that  any  stagnant  water  had  collected  in 
the  pool,  or  that  any  of  the  evil  results  had  arisen  which  would  in  the 
least  affect  the  habitation  of  the  appellee's  premises.  On  the  contrary, 
the  actual  existence  of  these  discomforts  is  not  fully  alleged.  That  por- 
tion of  the  petition  of  the  appellee  wherein  complaint  is  made  of  the 
presence  of  the  pool  is  substantially  as  follows :  That  by  the  erection  and 
maintenance  of  the  pool  the  defendant  had  already  caught  and  was  hold- 
ing therein  a  large  body  of  surface  water  which  drained  off  from  his 
horse  and  cow  lots  and  stables,  and  that  he  will  continue  to  catch  and 
hold  therein  a  large  body  of  surface  water  from  said  lots;  that  such 
water  is,  and  will  remain,  stagnant  and  foul,  will  breed  mosquitoes  in 
large  numbers,  and  is,  and  will  be,  dangerous  to  the  health  of  the  plain- 
tiffs family ;  that  the  erection  and  maintenance  of  the  pool  is  a  perma- 
nent structure,  and  a  permanent,  dangerous  and  unsightly  nuisance. 
Appellee  alleges  as  his  damages  sustained  by  reason  of  the  erection  and 
maintenance  of  the  pool  that  his  property  had  been  injured  and  impaired 
in  its  value  in  the  sum  of  $1,000.  There  are  no  allegations  of  any  per- 
sonal ill  results,  discomforts  or  inconveniences  having  been  sustained  by 
the  appellee  or  any  member  of  his  family;  neither  is  it  claimed  that  at 
that  time  the  habitation  of  the  premises  was  in  the  least  interfered  with 
or  its  comforts  disturbed  on  account  of  anything  resulting  from  the 
presence  of  the  pool.  It  will  readily  be  seen  that  no  harmful  consequences 
from  the  pool  had  then  developed,  but  were  in  expectancy. 

There  were  three  physicians  who  testified  for  the  appellee,  as  experts, 
concerning  the  probable  results  that  might  arise  from  the  proximity  of 
the  pool  to  the  appellee's  premises.  One  of  them  gave  it  as  his  opinion 
that  the  construction  of  the  pool  would  make  the  premises  unwhole- 
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some;  that  a  pool  of  stagnant  water  that  near  a  residence  would  breed 
mosquitoes^  and  that  the  bite  of  the  anopheles  mosquito  would  produce 
malaria.  He  thought  a  pool  of  that  character  in  that  locality  would  be 
calculated  to  produce  that  kind  of  a  mosquito.  He  also  testified  that 
such  mosquitoes  would  breed  plentifully  in  rain-barrels,  overground  cis- 
terns, tin  cans,  and  any  other  places  Vhere  water  was  permitted  to  col- 
lect and  become  stagnant.  The  other  two  expert  witnesses  were  less  con- 
fident of  the  evil  results  likely  to  arise  from  the  water  collected  in  the 
pool.  -One  of  them  stated  that  the  climate  around  De  Kalb  was  malari- 
ous; that  the  presence  of  the  pool  might  have  a  tendency  to  make  the 
place  unwholesome ;  that  the  malarial  mosquito  would  be  likely  to  breed 
in  a  place  like  that,  and  that  they  would  be  likely  to  travel  the  distance 
from  the  pool  to  the  house  of  the  appellee.  He  also  gave  it  as  his  opin- 
ion that  the  effect  of  the  bite  of  the  mosquito  would  be :  "If  he  first  bites 
an  infected  person — one  with  malaria — he  could  then  transmit  the  dis- 
ease to  another  by  a  bite,  and  the  second  person  would  be  infected  with 
the  malarial  germ.^'  He  also  says  that  there  would  be  no  malaria  unless 
the  mosquito  had  also  bitten  somebody  infected  with  malaria.  Accord- 
ing to  the  testimony  of  this  witness,  the  bite  of  the  mosquito  which  would 
likely  be  produced  by  the  stagnant  water  collected  in  the  pool,  would  be 
harmless  unless  there  were  infected  persons  in  the  community  from  whom 
he  could  first  inoculate  himself  before  embarking  on  his  mission.  The 
other  witness  stated  that  he  had  seen  the  pool  but  had  not  noticed 
whether  there  was  any  water  in  it  or  not.  He  thought  the  pool  would 
be  a  disadvantage  to  Miller^s  place;  that  it  might  cause  malaria.  In 
other  words,  it  might  make  it  a  sickly  place — some  sicklier  than  it  would 
be  if  the  pool  were  not  there.  It  would  cause  persons  living  there  to  be 
subject  to  malaria,  but  he  was  not  prepared  to  say  that  persons  living 
there  would  be  any  more  apt  to  have  malaria  after  the  construction  of 
the  pool  than  they  would  have  been  if  the  pool  had  not  been  there,  but  he 
thought  they  would.  On  cross-examination  he  stated  that  the  mosquito 
bite  was  the  cause  of  the  malarial  infection — ^that  a  mosquito  inoculates 
the  person  it  bites.  His  opinion  was  based  upon  medical  authorities  on 
the  subject  of  the  mosquito  as  the  carrier  of  malarial  germs.  This  is 
the  testimony  upon  which  the  appellee  founds  his  claim  for  damages  for 
the  depreciation  in  the  value  of  his  property. 

In  order  to  sustain  the  judgment  rendered  in  this  case  there  are  two 
facts  which  must  appear  as  having  been  established.  First,  that  the 
mere  construction  of  the  pool  constituted  a  nuisance  before  any  of  the 
injurious  consequences  or  discomforts  arose  which  the  testimony  showed 
were  relied  upon  to  directly  cause  the  damage  to  the  habitation  of  the 
appellee's  premises.  Second,  that  such  a  nuisance  was  of  a  permanent 
character,  and  not  subject  to  be  abated  either  summarily  or  by  a  judicial 
proceeding. 

Mr.  Cooley,  in  his  work  on  Torts,  volume  2,  page  1174,  adopts  the  com- 
mon law  definition  given  by  Mr.  Blackstone  in  his  Commentaries,  and 
thus  explains  an  actionable  nuisance:  "Anything  wrongfully  done  or 
permitted  which  injures  or  annoys  another  in  the  enjoyment  of  his  legal 
rights.'*  In  Burditt  v.  Swenson,  17  Texas,  489,  our  Supreme  Court  dis- 
cusses the  definition  of  nuisance  and  adopts  the  following :  "To  consti- 
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tute  a  nuisance  it  is  not  necessary  that  the  annoyance  should  be  of  a 
character  to  endanger  health;  it  is  sufficient  if  it  occasions  what  is  of- 
fensive to  the  senses  and  which  renders  the  enjoyment  of  life  and  prop- 
erty uncomfortable.  Even  that  which  does  but  cause  a  well-founded  ap- 
prehension of  danger  may  be  a  nuisance.^*  As  an  illustration  of  what 
may  be  termed  "sufficient  to  cause  a  well-founded  apprehension  of  dan- 
ger/* the  court  refers  to  the  case  of  Cheatham  v.  Shearn,  where  it  was 
held  that  a  powder  house  located  in  a  city,  and  containing  stored  therein 
large  quantities  of  gunpowder,  constituted  a  nuisance.  In  Joyce  on  Nui- 
sances it  is  said :  **The  unauthorized  or  unreasonable  use  of,  or  the  neg- 
lect of  properly  and  reasonably  using  one's  own  property,  to  the  detri- 
ment, hurt,  annoyance,  discomfort,  injury  or  damage  of  another  in  his 
property  or  legal  rights,  or  of  the  public,  is  a  nuisance.  A  use  made  by 
one  of  his  own  property  which  works  an  irreparable  injury  to  another's 
property,  or  which  deprives  his  neighbor  of  the  reasonable  and  comfort- 
able enjoyment  and  use  of  his  property,  or  which  violates  the  unwritten 
but  accepted  law  of  decency,  or  which  endangers  or  renders  insecure  the 
life  and  health  of  his  neighbor,  is  a  nuisance."  Joyce  on  Ijaw  of  Nui- 
sances, section  11.  Again,  in  section  19,  the  same  author  says:  "It  is 
difficult  to  define  just  what  degree  of  injurious  annoyance  must  be 
reached  in  order  to  warrant  the  court  in  determining  what  circumstances 
constitute  a  nuisance.  A  mere  tendency  to  injury  is  not  sufficient. 
There  must  be  something  actually  appreciable  which  of  itself  arrests  the 
attention,  that  rests  not  merely  in  theory,  but  strikes  the  common  sense 
of  the  ordinary  citizen.  The  determination,  however,  of  the  question 
rests  in  sound  judgment  and  depends  upon  common  sense  in  each  case. 
So,  in  a  New  Jersey  case,  the  court  said:  *But  the  question  remains. 
What  degree  of  discomfort  is  necessary  to  constitute  a  nuisance?  It  is 
clear  that  everything  that  renders  the  air  a  little  less  pure,  or  is  to  any 
extent  disagreeable,  is  not  necessarily  a  nuisance.  The  word  '*uncom- 
f ortable''  is  not  precise ;  in  fact,  no  precise  definition  can  be  given.  Each 
case  must  be  judged  by  itself.  If  property  can  not  be  enjoyed  unless  the 
health  is  endangered  thereby,  a  nuisance  exists.*"  The  authority  re- 
ferred to  to  sustain  the  proposition  announced  in  the  last  sentence  is 
Campbell  v.  Seaman,  a  New  York  case,  found  in  20  Am.  Rep.,  567. 
That  was  an  action  to  recover  compensation  for  the  damage  and  destruc- 
tion of  shade  trees  and  other  property  by  reason  of  offensive  gasses  and 
smoke  emanating  from  a  burning  brick-kiln.  It  appears  to  be  a  well- 
considered  case,  and  a  large  number  of  authorities  are  reviewed  by  the 
court  in  reaching  a  conclusion.  In  discussing  tlie  use  which  one  person 
may  make  of  his  property  regardless  of  its  effect  upon  the  rights  of  his 
neighbor,  the  court  said :  "But  every  person  is  bound  to  make  a  reason- 
able use  of  his  property,  so  as  to  occasion  no  unnecessary  damage  or 
annoyance  to  his  neighbor.  If  he  makes  an  unreasonable,  unwarrantable 
or  unlawful  use,  so  as  to  produce  material  annoyance,  inconvenience,  dis- 
comfort or  hurt  to  his  neighbor,  he  will  be  guilty  of  a  nuisance  to  his 
neighbor,  and  the  law  will  hold  him  responsible  for  the  consequent  dam- 
age. As  to  what  is  a  reasonable  use  of  one^s  own  property  can  not  be  de- 
fined by  any  certain  general  rules,  but  must  depend  upon  the  circum- 
stances of  each  case.    A  use  of  property  in  one  locality  and  under  some 
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circTimstances  may  be  lawful  and  reasonable,  which,  under  other  cir- 
cumstances, would  be  unlawful,  unreasonable  and  a  nuisance.  To  con- 
stitute a  nuisance  the  use  must  be  such  as  to  produce  a  tangible  and  ap- 
preciable injury  to  neighboring  property,  or  such  as  to  render  its  en- 
joyment specially  uncomfortable  or  inconvenient.^' 

Admitting  the  location  by  Sanders  of  the  pool  in  such  close  prox- 
imity to  Miller's  lot  has  operated  to  cause  a  depreciation  in  the  value  of 
the  premises,  that  fact  alone  is  not  sufficient  to  give  a  cause  of  action 
for  damages.  It  is  not  every  injury  to  the  property  of  another  that  cre- 
ates actionable  liability.  Before  such  injury  becomes  the  basis  of  a  cause 
of  action  there  must  "be  a  substantial  invasion  of,  or  interference  with, 
the  legal  rights  of  the  owner.  There  must  be  something  more  than 
merely  making  the  premises  unsightly  or  undesirable.  Dunn  v.  City  of 
Austin,  77  Texas,  139 ;  Houston,  E.  &  W.  T.  By.  Co.  v.  Beasonover,  36 
Texas  Civ.  App.,  274;  Van  de  Vere  v.  Kansas  City,  17  S.  W.,  695;  True- 
lock  V.  Merte,  34  N.  W.,  307;  Westcott  v.  Middleton,  11  Atl.,  490;  Monk 
V.  Packard,  36  Am.  Bep.,  315;  McCann  v.  Strang,  72  N.  W.,  1117; 
Lewis  on  Eminent  Domain,  sec.  236;  2  Cooley  on  Torts,  p.  1249; 
4  Sutherland  on  Damages,  sec.  1037. 

In  the  case  first  above  cited  the  court  says :  "Nor  will  the  court  inter- 
fere when  the  thing  complained  of  is  not  in  existence  but  may  be  called 
into  existence  by  threatened  acts  of  the  defendant  in  the  exercise  of  his 
lawful  dominion  over  his  property,  and  it  is  uncertain,  dependent  upon 
circumstances  in  the  future  whether  it  will  or  not  operate  injuriously.'* 

The  question  presented  in  this  case,  then,  is,  "Was  the  mere  construc- 
tion of  the  pool  the  creation  of  a  nuisance?  That  it  is  not  a  nuisance 
per  se,  we  think,  admits  of  no  controversy.  Joyce  on  Nuisances,  sec- 
tions 305,  397,  398.  That  it  is  not  now,  or  was  not  at  the  date  of  the 
trial,  a  nuisance,  is  equally  true,  unless  it  be  said  that  it  created  a  dan- 
ger so  imminent  as  to  be  a  constant  source  of  annoyance,  such  as  arises 
from  the  proximity  of  a  place  where  dangerous  explosives  are  stored  and 
where  the  conditions  are  such  that  serious  results  are  liable  to  occur  at 
any  time.  We  do  not  think  it  can  be  contended  in  this  case  that  the 
fear  of  sickness  alone,  unaccompanied  by  the  presence  of  the  conditions 
which  would  cause  it,  would  be  sufficiently  well-grounded  as  to  place  the 
pool  in  the  class  of  nuisances  along  with  those  above  mentioned. 

Both  the  pleadings  and  the  evidence  in  this  case  show  that  the  dam- 
age claimed  to  Miller's  premises  is  due  to  the  fact  that  in  the  future  they 
will  be  unfit,  or  undesirable,  for  occupancy  as  a  place  of  residence,  by 
reason  of  the  surrounding  sanitary  conditions  being  rendered  unwliole- 
some;  that  these  unsanitary  conditions  have  not  yet  occurred,  but  are 
practically  certain  to  occur  in  the  ordinary  course  of  events.  At  the 
time  of  filing  the  suit  and  of  the  trial  of  the  case  no  injurious  results  had 
actually  been  produced  by  the  proximity  of  the  pool,  and  it  does  not  ap- 
pear that  there  was  any  immediate  danger  of  any  at  an  early  date.  The 
entire  claim  for  damage  is  predicated  upon  a  condition  which  it  is  ex- 
pected will  arise  sometime  in  the  future.  There  was  no  stagnant  water 
in  the  pool,  no  insect  pests  had  been  produced,  and  no  legal  rights  which 
Miller  possessed  to  the  use  of  his  premises  had  been  interfered  with. 
Therefore  it  could  not  be  said  that  the  pool  was  at  the  time  of  the  trial 
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a  nuisance  in  fact.  If  it  was  neither  a  nuisance  per  se^  nor  one  in  fact, 
it  is  difficult  to  find  a  basis  for  any  damages  found  in  Miller's  favor. 
The  damages,  being  dependent  on  the  creation  of  unwholesome  condi- 
tions exclusively,  can  not  be  said  to  have  any  legal  existence  until  the 
offensive  conditions  appear.  The  digging  of  the  pool  by  Sanders  upon 
his  own  land,  being  in  itself  productive  of  no  injurious  results,  was  a 
lawful  act,  and  he  had  the  legal  right  to  maintain  it  as  a  reservoir  for 
the  storage  of  water  so  long  as  its  presence  and  use  did  not  in  some  sub- 
stantial way  interfere  with  Miller,  or  some  other  person,  in  the  use  of 
his  property.  When  that  condition  arose,  and  not  till  then,  did  action- 
able damages  exist.  The  right  of  one  owner  to  the  free  use  and  enjoy- 
ment of  his  property  is  as  much  the  object  of  the  State's  protective  care 
as  is  that  of  another  not  to  be  interfered  with  in  the  use  and  enjoyment 
of  his.  The  evidence  in  this  case  failing  to  show  that  Miller  had  suf- 
fered any  discomfort  or  inconvenience  or  annoyance  by  reason  of  the 
presence  of  the  pool,  we  do  not  think  there  was  any  basis  for  damages. 
Rosenthal  v.  Taylor,  B.  &  H.  Ry.  Co.,  79  Texas,  328 ;  Dunn  v.  City  of 
Austin,  77  Texas,  139;  4  Waite  on  Actions  and  Defenses. 

But  suppose  we  admit  that  the  pool  was  a  nuisance,  as  constructed, 
and  was  liable  in  tlie  course  of  time  to  fill  with  water  and  breed  pestilen- 
tial insects,  such  as  mosquitoes,  does  it  follow  logically  that  the  appellee 
has  shown  a  present  right  to  recover  damages  to  his  land  ?  That  depends 
entirely  upon  whether  or  not  the  nuisance  was  supceptible  of  abatement 
If  it  is  what  is  called  a  permanent  nuisance,  one  not  abatable  by  any  of 
the  means  known  to  law,  or  had  inflicted  a  permanent  injury,  then  the 
damages  which  the  petition  alleges  are  recoverable.  It  is  only  when  the 
injury  to  the  realty  is  permanent,  or  the  nuisance  complained  of  is, 
from  its  nature,  permanent,  that  the  damages  are  to  be  measured  by 
the  depreciation  in  the  market  value  of  the  realty  affected.  Rosenthal 
V.  Taylor,  B.  &  H.  Ry.  Co.,  79  Texas,  328 ;  Baugh  v.  Texas  &  N.  0.  Ry. 
Co.,  80  Texas,  56;  Houston  Waterworks  v.  Kennedy,  70  Texas,  233; 
Denison,  B.  &  N".  0.  Ry.  Co.  v.  Barry,  98  Texas,  248 ;  Ridley  v.  Seaboard 
&  R.  Ry.  Co.,  32  L.  R.  A.,  708.  But  when  the  nuisance  is  subject  to 
abatement  a  different  rule  obtains.  Comminge  v.  Stevenson,  76  Texas, 
642;  Joyce  on  Nuisances,  section  170.  The  right  to  abate  a  nuisance, 
either  summarily  by  the  party  injured  or  in  a  judicial  action,  is  a  right 
of  long  standing,  and  one  which  has  received  full  recognition  in  the 
courts,  both  in  this  country  and  in  England.  There  are  few  instances, 
if  any,  in  which  a  nuisance  has  been  created  by  a  private  person,  either 
in  the  use  he  makes  of  his  own  premises  or  property,  or  by  unlawful  acts 
in  other  places,  where  the  right  of  abatement  can  not  be  exercised  by 
those  injured  thereby,  in  one  or  the  other  methods  recognized  by  law. 
2  Cooky's  Blackstone,  page  1015;  Learned  v.  Castle,  21  Pac,  11;  4 
Waite  on  Actions  and  Defenses,  773;  Jaggard  on  Torts,  803;  1  Cooley 
on  Torts,  page  57.  The  exceptions  to  the  rule  giving  the  right  of  abat- 
ing a  nuisance,  either  summarily  or  at  law,  are  probably  confined  to 
those  cases  where  the  legal  rights  of  the  individual  are  subordinated  to 
the  superior  right  of  the  State  to  either  directly  or  indirectly  damage 
or  destroy  private  property  for  a  public  use,  or  to  authorize  this  to  be 
done  by  some  public  utility  corporation.    The  structures  and  conditions 
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produced  by  these  public  and  quasi  public  agencies,  which  operate  to 
damage  private  property  in  such  a  way  as  to  constitute  a  nuisance  if 
done  by*  a  private  person  for  a  private  benefit,  are  in  their  nature  not 
subject  to  abatement.  The  injuries  they  occasion  must  be  compensated 
in  damages  and  the  injurious  conditions  permitted  to  remain.  The  per- 
manent character  of  such  enterprises  authorizes  the  assumption  that  the 
injuries  which  they  may  inflict  will  also  be  permanent  in  most  cases. 
This  will,  perhaps,  in  a  great  measure  account  for  the  apparent  conflict 
in  the  rulings  of  some  courts  regarding  the  proper  measure  of  damages 
for  injuries  resulting  from  the  creation  of  a  nuisance.  A  pool  of  stag- 
nant water  produced  by  a  railway  embankment  might  be  regarded  as  a 
permanent  nuisance,*  while  one  created  by  excavations  made  by  a  private 
person  for  private  use  would  not  be  so  considered. 

If  the  nuisance  here  complained  of  is  an  abatable  one  the  plaintiff  be- 
low would  be  entitled  to  recover  only  such  actual  damages  as  he  had  sus- 
tained up  to  the  time  of  the  trial,  and  not  the  depreciation  in  the  mar- 
ket value  of  his  property.  Rosenthal  v.  Taylor,  B.  &  H.  Ey.  Co.,  supra ; 
Waite  on  Actions  and  Defenses,  volume  4,  page  776.  The  appellee  not 
having  alleged  any  damages  except  the  depreciation  in  the  value  of  his 
realty,  the  judgment  in  his  favor  can  not  be  permitted  to  stand  if  we 
conclude  that  the  pool,  if  a  nuisance,  is  an  abatable  one. 

An  abatable  nuisance  may  be  regarded  as  one  which  is  practically  sus- 
ceptible of  being  suppressed,  or  extinguished,  or  rendered  harmless,  and 
whose  continued  existence  is  not  authorized  under  the  law.  It  does  not 
necessarily  mean  that  in  order  to  abate  a  nuisance  the  structure  or  thing 
which  has  caused  the  injurious  results  should  be  destroyed.  It  may  be 
rendered  harmless  without  resorting  to  such  extremes.  Green  v.  Lake, 
64  Miss.,  540,  28  Am.  Sep.,  378.  In  the  case  of  a  nuisance  caused  by 
stagnant  water  whose  chief  evil  consists  in  affording  a  breeding  place  for 
mosquitoes,  the  occasional  application  of  some  known  substance  which 
would  effectually  prevent  such  results  might  be  all  that  would  be  re- 
quired to  abate  the  nuisance,  or  the  pool  itself  might  be  drained  or  re- 
filled. The  evidence  shows  that  this  can  be  done  in  this  instance  with 
only  a  few  days'  labor.  We  have  no  hesitancy  in  holding  that  in  the  case 
before  us,  if  the  pool  should  develop  into  a  nuisance  it  is  one  which  may 
be  iabated,  and  therefore  the  measure  of  damages  submitted  by  the  court 
was  not  the  proper  one.  We  are  also  of  the  opinion  that  the  appellee,  not 
having  alleged  or  proven  any  actual  injuries  resulting  from  the  presence 
of  the  pool,  has  not  shown  any  actionable  damages  which  would  author- 
ize a  judgment  in  his  favor. 

It  is  immaterial,  in  so  far  as  it  affects  the  right  to  abate  a  nuisance, 
that  some  affirmative  action  is  required  on  the  part  of  the  wrongdoer  to 
accomplish  that  end.  If  he  has  erected  a  structure,  or  made  an  excava- 
tion, which  has  become  a  nuisance,  he  may  be  compelled  to  remove  the 
one,  or  fill  up  the  other,  or  do  some  affirmative  act  which  will  destroy  the 
unlawful  character  which  the  structure  or  excavation  mav  have  assumed. 
State  V.  Goodnight,  70  Texas,  686;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Tait,  63  Texas,  223;  Seguin  v.  Ireland,  58  Texas,  183;  Williams  v. 
Davidson,  43  Texas,  30;  Eevell  v.  People,  69  Am.  St.  Eep.,  257,  and 
notes;  Nicholson  v.  Getchell,  96  Calif.,  394;  Van  Bergen  v.  Van  Bergen, 
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8  Am.  Dec,  511 ;  1  High  on  Injunctions,  sec.  804,  and  note  48;  Jaggard 
on  Torts,  p.  802. 

We  think,  for  the  reasons  stated,  that  the  judgment  of  the  trial  court 
was  erroneous,  and  that  the  case  should  be  reversed  and  a  judgment  here 
rendered  in  favor  of  the  appellant.  The  case  is  accordingly  reversed  and 
rendered. 

Reversed  and  rendered. 


Mac  F.  Marble  v.  Mrs.  D.  E.  Marble. 

Decided  November  21,  1008. 

1 . — ^Dccd — ^Delivery — ^Evidence. 

Evidence  considered,  and  held  sufficient  to  support  a  finding  of  the  trial 
court  that  a  deed  from  a  father  to  his  son,  and  relied  upon  by  the  son  to 
sustain  his  claim  to  the  land,  was  never  in  fact  delivered  to  the  son  by  or  with 
the  consent  of  the  father. 

2. — ^Homestead — ^Evldenoe. 

Evidence  considered,  and  held  sufficient  to  support  a  finding  of  the  trial 
court  that  a  tract  of  land  described  in  a  deed,  which  was  signed  and  acknowl- 
edged by  the  husband  but  not  by  the  wife,  was  a  part  of  a  rural  homestead  at 
the  date  of  the  deed. 

8. — ^Homestead — ^Deed  by  Husband  Alone. 

A  deed  to  the  homestead,  or  a  part  of  the  same,  by  the  husband  without 
the  signature  and  acknowledgment  of  the  wife,  is  void  as  to  the  wife,  and 
after  the  death  of  the  husband,  no  other  homestead  having  been  acquired,  she 
may  sue  and  recover  the  same. 

Appeal  from  the  District  Court  of  Jefferson  County.-  Tried  below  be- 
fore Hon.  L.  B.  Hightower,  Jr. 

J.  F.  Duff  and  H.  P.  Barry,  for  appellant. — ^Where  a  grantor  signed 
and  acknowledged  a  deed^  and  same  is  found  after  his  death  in  the  hands 
of  a  third  party,  the  law  presumes  that  he  intended  a  delivery  of  the 
deed,  and  in  order  to  overcome  such  presumed  intent  to  deliver  it  would 
be  incumbent  upon  those  disputing  the  delivery  of  the  deed  to  show  such 
a  state  of  facts  as  would  amount  to  a  fraud  on  the  grantor  for  the  third 
person  to  deliver  the  deed  to  the  grantee.  And  since  the  facts  do  not 
support,  but  are  contrary  to,  the  court's  finding  that  John  S.  Marble  did 
not  intend  that  M.  W.  Lowry  should  deliver  the  deed  to  the  grantor,  ap- 
pellant, the  deed  should  be  upheld  as  a  conveyance  by  estoppel  of  his 
community  interest  in  the  land  subject  to  the  wife's  right  of  homestead 
therein. 

In  the  case  of  Hubbard  v.  Cox,  76  Texas,  242,  it  is  said:  *T)elivery 
by  the  grantor  and  acceptance  by  the  grantee  of  a  deed  are  both  required 
to  pass  title  to  land ;  both  facts  may  be  established  by  circumstances  as 
well  as  direct  proof.  Dikes  v.  Miller,  24  Texas,  423 ;  Tuttle  v.  Turner, 
28  Texas,  773 ;  Van  Hook  v.  Walton,  28  Texas,  59 ;  McLaughlin  v.  Mc- 
Manigle,  63  Texas,  553.  Actual  manual  delivery  is  not  necessary,  nor 
is  it  material  that  the  delivery  be  by  the  grantor  in  person  to  constitute 
a  good  delivery.  The  form  and  manner  of  doing  the  act  is  not  impor- 
tant so  it  is  the  manifest  intention  of  grantor  to  deliver.    Dan.  on  Deedis, 
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sections  261,  262  and  269.  .  .  .  These  acts  and  declarations  in  our 
opinion  tend  to  evidence  a  complete  delivery.  When  her  property  was 
mentioned  afterward,  she  stated  that  she  had  deeded  it  to  Cox.  It  has 
been  said :  *The  doctrine  seems  to  be  settled  that  where  a  party  executes 
and  acknowledges  a  deed,  and  afterward,  either  by  acts  or  words,  ex- 
presses his  will  that  the  same  is  for  use  of  the  grantee,  especially  where 
the  assent  of  the  grantee  appears  to  the  transactions,  it  shall  be  sufficient 
to  convey  the  estate  although  the  deed  remains  in  the  hands  of  the 
grantor.  Dill,  on  Deeds,  section  262.'^'  Foster  v.  Johnson,  89  Texas, 
640 ;  Marler  v.  Handy,  88  Texas,  421 ;  Stallings  v.  HuUum,  89  Texas, 
431 ;  Colonial  &  TT.  S.  Mortgage  Co.  v.  Thetford,  27  Texas  Civ.  App., 
152. 

Parker  £  Hefner,  for  appellee. 

McMEANS,  Associate  Justice. — This  suit  was  brought  by  appellee, 
Mrs.  D.  E.  Marble,  against  appellant,  Mac  P.  Marble,  in  the  statutory  form 
of  trespass  to  try  title  to  recover  about  20  acres  of  land,  part  of  the  F. 
Bigner  league,  known  «as  Josiah  Ashworth  survey,  in  Jefferson  County. 

Appellant,  defendant  below,  answered  by  plea  of  not  guilty,  pleaded 
improvements  in  good  faith,  and  limitations  of  three,  five  and  ten  years. 

Appellee,  by  supplemental  petition,  pleaded  that  the  land  constituted 
a  part  of  the  homestead  of  herself  and  husband,  John  S.  Marble,  at  the 
time  the  latter  signed  and  acknowledged  a  deed  purporting  to  convey 
the  land  to  appellant,  and  alleging  that  such  deed  was  absolutely  void. 

The  case  was  tried  before  the  court  without  a  jury,  and  judgment 
was  rendered  for  appellee  for  the  title  and  possession  of  the  land  and 
denying  appellant's  claim  for  the  value  of  improvements,  from  which 
judgment  this  appeal  is  prosecuted. 

The  trial  judge  filed  his  findings  of  fact  and  conclusions  of  law,  which 
we  adopt: 

''First.  The  land  in  controversy  in  this  suit  is  a  part  of  the  land 
title  to  which  passed  by  deed  from  Wm.  McFaddin  to  Jno.  S.  Marble, 
executed  July  13,  1887,  acknowledged  before  A.  S.  John,  and  recorded 
the  same  day  in  volume  4,  pages  251  and  252,  deed  records  of  Jefferson 
County,  Texas,  and  at  the  time  of  the  execution  of  said  deed  the  said 
Jno.  S.  Marble  and  plaintiff  herein,  Mrs.  D.  E.  Marble,  were  husband 
and  wife,  and  said  land  became  on  execution  of  said  deed  the  community 
property  of  Jno.  S.  Marble  and  Mrs.  D.  E.  Marble,  and  continued  to  be 
their  community  property  and  a  part  of  their  rural  homestead  up  to  the 
death  of  Jno.  S.  Marble  on  October  26,  1905,  their  said  rural  homestead 
being  at  all  times  less  than  200  acres  in  quantity  and  in  one  body ;  and 
I  further  find  that  at  the  time  of  the  purchase  of  the  property  in  con- 
troversy, on  June  13,  1887,  the  same  was  intended  to  be  and  therefore 
became  the  rural  homestead  of  the  said  Jno.  S.  Marble  and  the  plaintiff 
herein,  his  wife,  D.  E.  Marble,  and  that  from  said  date  last  mentioned 
up  to  the  death  of  Jno.  S.  Marble,  on  October  26,  1905,  they  lived  to- 
gether upon  said  rural  homestead,  including  the  land  in  controversy  in 
this  suit,  at  times  cultivating,  using  and  enjoying  the  same  and  claiming 
same  as  a  part  of  their  said  homestead. 

"Second.    I  further  find  that  upon  the  death  of  said  Jno.  S.  Marble 
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he  left  a  valid  written  will,  which  has  been  duly  and  legally  probated, 
and  that  by  said  will  title  to  the  property  in  controversy  passed  to  the 
plaintiff  herein,  Mrs.  D.  E.  Marble. 

"Third.    I  further  find  that  on  or  about  October  31,  1898,  Jno.  S. 
Marble,  now  deceased,  being  at  said  time  the  husband  of  plaintiff  here- 
in, signed  and  acknowledged  a  deed,  which  deed  recited  the  said  Jno.  S. 
Marble  and  his  wife,  plaintiff  herein,  Mrs.  D.  E.  Marble,  as  grantors, 
and  named  the  defendant  herein,  Mac  P.  Marble,  as  grantee,  and  on  its 
face  purported  to  convey  the  property  in  controversy  in  this  suit  to  the 
said  Mac  F.  Marble,  but  I  further  find  that  the  said  property  was  at  the 
time  said  deed  was  signed  by  Jno.  S.  Marble  a  part  of  the  homestead 
of  the  said  Jno.  S.  Marble  and  plaintiff  herein,  Mrs.  D.  E.  Marble,  and 
I  further  find  that  the  said  Mrs.  D.  E.  Marble  never  signed,  executed  or 
acknowledged  the  said  deed,  nor  agreed  to  its  execution,  but  that  she, 
tlie  said  Mrs.  D.  E.  Marble,  refused,  and  continued  at  all  times  to  refuse, 
to  either  sign,  execute  or  acknowledge  the  said  deed,  and  I  further  find 
that  the  said  deed,  upon  being  signed  and  acknowledged  by  the  said  Jno. 
S.  Marble,  was  by  him  deposited  with  his  attorney,  M.  \V.  Lowry,  sub- 
ject to  the  order  of  him,  the  said  Jno.  S.  Marble,  and  that  the  said  Jno. 
S.  Marble  never  during  his  lifetime  instructed  that  the  same  should  be 
delivered  to  the  defendant  herein,  Mac  P.  Marble,  or  anyone  else,  and  I 
find  that  the  said  deed  herein  never  was  in  fact  delivered,  or  intended  by 
the  said  Jno.  S.  Marble  to  be  delivered,  to  the  said  Mac  P.  Marble,  un- 
less it  should  be  first  signed,  executed  and  acknowle.dged  by  the  plaintiff 
herein,  Mrs.  D.  E.  Marble,  in  which  event,  however,  it  was  intended  by 
said  Jno.  S.  Marble  that  said  deed  should  be  delivered  by  said  Lowry  to 
said  Mac  P.  Marble,  but  I  further  find  that  the  said  defendant  herein, 
Mac  P.  Marble,  received  the  said  deed  from  M.  W.  Lowry  after  the  death 
of  said  Jno.  S.  Marble,  but  that  the  said  deed  was  not  delivered  to  the 
defendant  herein,  Mac  P.  Marble,  with  the  intention  that  title  to  the 
property  in  controversy  herein,  or  any  part  thereof,  should  pass  thereby, 
and  that  neither  the  said  Jno.  S.  Marble  during  his  lifetime,  nor  the 
plaintiff  herein,  Mrs.  D.  E.  Marble,  ever  authorized  or  intended  said  deed 
to  be  delivered  to  the  said  Mac  P.  Marble  except  in  the  event  aforesaid. 

"Fourth.  I  further  find  that  the  said  Mac  P.  Marble  took  possession 
of  said  property  adverse  to  the  plaintiff  herein  for  the  first  time  less  than 
twelve  months  before  this  suit  was  filed,  and  that  at  the  time  the  said  de- 
fendant, Mac  P.  Marble,  first  took  adverse  possession  of  said  property, 
and  long  prior  thereto,  and  at  all. times  since,  he,  the  said  Mac  P.  Mar- 
ble, had  actual  notice  and  actual  knowledge  that  the  said  property  in 
controversy  herein  was  a  part  of  the  homestead  of  his  mother,  the  plain- 
tiff herein,  Mrs.  D.  E.  Marble,  and  that  she  had  never  signed,  executed 
or  acknowledged  the  purported  deed  from  Jno.  S.  Marble  to  Mac  P. 
Marble,  hereinbefore  described,  and  the  said  Mac  P.  Marble  at  all  such 
times  mentioned  knew  that  his  mother,  the  said  Mrs.  D.  E.  Marble, 
plaintiff  herein,  had  refused  to  sign,  execute  or  acknowledge  said  deed, 
and  that  she  claimed  sole  ownership  of  said  property  and  fee  simple 
title. 

"Fifth.  I  further  find  that  there  was  no  valuable  consideration  paid 
by  the  said  Mac  P.  Marble,  either  to  said  Jno.  S.  Marble,  deceased,  or 
to  Mrs.  D.  E.  Marble,  plaintiff,  at  any  time  for  the  property  in  contro- 
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versy,  or  any  part  thereof,  or  as  a  consideration  for  the  deed  or  pur- 
ported deed  from  Jno.  S.  Marble  to  Mac  P.  Marble  aforesaid. 

''Sixth.  I  further  find  that  defendant,  Mac  P.  Marble,  did  not  have 
peaceable  and  adverse  possession  of  said  property  hereinbefore  described 
for  ten  years  prior  to  the  filing  of  this  suit,  nor  for  five  years  prior  to  the 
filing  of  this  suit,  nor  for  three  years  prior  to  the  filing  of  this  suit,  but 
that  such  peaceable  and  adverse  possession  of  the  defendant,  Mac  P. 
Marble,  was,  in  fact,  for  less  than  one  year  prior  to  the  filing  of  this  suit, 
and  I  further  find  that  defendant  put  no  such  valuable  improvements 
on  the  property  in  controversy  as  the  law  contemplates  in  parol  sales 
of  land,  until  after  this  suit  had  been  filed,  and  about  a  year  after  the 
death  of  the  said  Jno.  S.  Marble,  and  at  the  time  of  the  making  of  said 
improvements  said  defendant  knew  that  the  plaintiff  herein  claimed  to 
own  said  property  in  her  own  right  and  as  a  part  of  her  homestead,  and 
she  never  consented  to  the  placing  of  said  improvements  on  the  land  in 
controversy  by  the  defendant,  but  objected  thereto. 

"Conclusions  of  law. — Pirst.  I  find  that  on,  to  wit,  June  13, 1887,  the 
property  in  controversy  became  a  part  of  the  community  property  of  Jno. 
S.  Marble,  now  deceased,  and  his  then  wife,  Mrs.  D.  E.  Marble,  plaintiff 
in  this  suit,  and  a  part  of  their  rural  homestead,  and  so  continued  up  to 
the  death  of  said  Jno.  S.  Marble,  on  October  26,  1905,  and  same  has 
continued,  up  to  the  date  of  the  trial  of  this  cause,  to  be  a  part  of  the 
homestead  of  the  plaintiff  herein,  Mrs.  D.  E.  Marble ;  and  the  community 
interest  in  said  property  in  controversy  formerly  belonging  to  Jno.  S. 
Marble  passed  by  valid  will  of  Jno.  S.  Marble,  which  has  been  legally  and 
duly  probated,  to  the  plaintiff  herein,  Mrs.  D.  E.  Marble,  and  she  is  the 
sole  owner  of  the  fee  simple  title  to  the  property  in  controversy  and  every 
part  thereof. 

"Second.  I  find  that  no  title  passed  to  Mac  P.  Marble  by  the  deed 
from  Jno.  S.  Marble  to  Mac  P.  Marble,  dated  October  31,  1898,  for  the 
reason  that  said  deed  was  never  legally  or  lawfully  delivered  by  ,Tno.  S. 
Marble  or  by  his  authority,  nor  by  the  plaintiff  herein,  Mrs.  D.  E.  Mar- 
ble, nor  by  her  authority,  to  Mac  P.  Marble,  or  anyone  else,  with  the  in- 
tention on  the  part  of  either  said  Jno.  S.  Marble  or  the  said  Mrs.  D.  E. 
Marble  that  title  should  pass  thereby,  and  for  the  further  reason  that  at 
the  time  of  the  signing  of  said  deed  last  mentioned  the  property  in  con- 
troversy constituted  a  part  of  the  homestead  of  Jno.  S.  Marble  and  plain- 
tiff herein,  Mrs.  D.  E:  Marble,  and  who  were  then  husband  and  wife,  and 
the  said  deed  was  not  executed  by  the  said  Mrs.  D.  E.  Marble  in  the 
manner  provided  by  law  for  the  conveyance  of  the  homestead  of  a  mar- 
ried woman,  and  same  has  never  been  ratified  or  confirmed  by  the  said 
Mrs.  D.  E.  Marble  in  any  manner. 

"Third.  I  further  find  that  the  defendant,  Mac  P.  Marble,  has 
wholly  failed  to  show  any  title  by  limitation  to  the  property  in  contro- 
versy, or  any  part  thereof. 

"Fourth.  I  further  find  that  the  defendant,  Mac  P.  Marble,  did  not 
make  valuable  improvements  upon  the  property  involved  in  this  suit  in 
good  faith. 

"Fifth.  I  therefore  find  that  the  plaintiff  herein,  Mrs.  D.  E.  Marble, 
is  the  sole  owner  in  fee-simple  title  of  the  property  involved  in  this  suit. 
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and  every  part  thereof^  in  her  own  right,  and  is  entitled  to  possession  of 
the  same,  and  I  further  find  that  the  defendant,  Mac  F.  Marble,  is  not 
entitled  to  recover  anything  upon  his  plea  of  valuable  improvements 
made  in  good  faith,  for  the  reason  that  no  such  improvements  were  made 
by  him  in  good  faith,  and  were  not,  in  fact,  made  during  the  lifetime  of 
Jno.  S.  Marble,  under  whom  said  defendant  claims  title.^* 

By  his  third  and  fourth  assignments  of  error  appellant  challenges  the 
correctness  of  the  court's  third  finding  of  fact,  in  that  he  contends  there 
is  no  evidence  that  Jno.  S.  Marble  did  not  instruct  the  notary  to  deliver 
the  deed  to  Mac  F.  Marble  or  anyone  else,  and  that  there  is  no  evidence 
that  Jno.  S.  Marble  deposited  the  deed  with  the  notary  subject  to  his 
order,  and  further  that  there  is  no  evidence  that  Jno.  S.  Marble  intended 
that  the  deed  should  not  be  delivered  by  the  notary  to  Mac  F.  Marble, 
and  that  there  is  no  evidence  that  Jno.  S.  Marble  intended  that  the  no- 
tary should  do  with  said  deed  other  than  deliver  it  to  Mac  P.  Marble 
when  the  same  was  signed  and  acknowledged  by  the  appellee. 

The  findings  of  the  trial  court  in  regard  to  the  matter  complained  of 
are  amply  supported  by  the  testimony.  There  is  no  question  that  Mrs. 
Marble  refused  to  sign  and  acknowledge  the  deed,  and,  in  fact,  never 
did  so.  Lowry,  the  notary,  testified  that  several  years  before  the  trial 
Jno.  S.  Marble  handed  the  deed  to  him,  which  had  then  been  signed 
and  acknowledged  by  Jno.  S.  Marble,,  and  requested  him  to  take  it  to 
Mrs.  Marble  and  have  her  sign  and  acknowledge  it.  That  Mrs.  Marble 
refused  to  sign  the  deed,  and  then  Jno.  S.  Marble  told  him  to  take  the 
deed  back  and  keep  it,  and  when  she  got  ready  to  sign  it,  to  obtain  her 
signature  and  acknowledgment ;  that  Mr.  Marble  did  not  tell  him  to  de- 
liver it  to  anyone,  but  that  he  would  have  delivered  the  deed  to  Jno. 
S.  Marble  at  any  time  he  wanted  it;  that  Mr.  Marble  gave  the  deed 
to  him  and  that  he  was  holding  it  for  Mr.  Marble.  "I  just  held  the  deed 
subject  to  Mr.  Marble's  order.'' 

The  deed  was  in  the  notary's  possession  at  the  time  Jno.  S.  Marble 
died,  and  remained  in  his  possession  for  six,  seven  or  eight  years,  when 
Mac  F.  Marble  called  for  it  and  it  was  delivered  to  him.  The  deed  was 
left  with  the  notary  in  order  to  have  Mrs.  Marble  sign  and  acknowledge 
it,  but  this  she  never  did.  This  witness  further  testified  that  when  the 
deed  was  left  with  him  it  was  not  with  the  understanding  that  it  should 
be  delivered  to  Mac  F.  Marble  at  any  time,  but  only  in  the  event  of  Mrs. 
Marble's  signing  and  acknowledging  it.  This  testimony,  we  think,  sus- 
tains the  findings  of  fact  complained  of,  and  the  assignments  are  over- 
ruled. 

It  is  complained  by  the  twelfth  assignment  that  the  court  erred  in  its 
second  conclusion  of  law  in  holding  that  the  deed  was  never  legally  deliv- 
ered by  Jno.  S.  Marble  or  by  his  authority  to  Mac  F.  Marble  or  anyone 
else,  with  the  intention  that  the  title  should  pass  thereby,  and  in  hold- 
ing that  no  title  passed  to  Mac  F.  Marble  by  the  deed,  and  in  holding 
that  at  the  time  Jno.  S.  Marble  signed  the  deed  the  land  in  controv^ersy 
constituted  a  part  of  the  homestead  of  Jno.  S.  Marble  and  wife,  Mrs. 
D.  E.  Marble.  The  testimony  was  sufficient  to  warrant,  if  it  did  not 
compel,  the  finding  that  at  the  date  of  the  deed  the  land  in  controversy 
was  a  part  of  the  homestead  of  Jno.  S.  Marble  and  his  wife,  Mrs.  D.  E. 
Marble;  that  it  continued  to  be  their  homestead  until  Jno.  S.  Marble 
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died^  and  since  his  death  it  has  been  the  homestead  of  Mrs.  D.  E.  Marble. 
It  was  shown  that  the  land  was  in  the  country,  and  that  appellant's 
father  and  mother  owned  and  lived  upon  some  70  or  80  acres,  including 
the  land  in  controversy,  all  of  which  was  in  one  body,  but  bought  in  sepa- 
rate tracts  of  20  acres  or  less  at  a  time ;  that  the  land  in  controversy  was 
across  the  road  from  and  adjoined  the  tract  upon  which  they  lived,  and 
they  bought  it,  fenced  it,  cultivated  it,  claimed  and  used  it  as  a  part  of 
their  homestead.  The  facts  before  stated  show,  we  think,  that  there  was 
no  such  delivery  of  the  deed  to  Mac  F.  Marble  as  to  pass  the  title  to  him. 
But  waiving  that  question,  and  conceding  for  the  sake  of  argument 
that  it  did,  was  it  a  valid  conveyance  of  the  husband's  community  interest 
in  the  homestead?  Appellant  contends  that  the  deed,  when  delivered  in 
the  manner  that  it  was,  should  be  upheld  as  a  conveyance  by  estoppel  of 
the  husband's  community  interest,  subject  to  the  wife's  right  of  home- 
stead therein,  and  has  referred  us,  in  support  of  this  proposition,  to  the 
case  of  Marler  v.  Handy,  88  Texas,  421.  In  that  case  it  is  held  that 
when  the  husband,  acting  in  good  faith,  has  acquired  a  new  home,  and 
his  wife  has  removed  with  him  to  the  newly  acquired  homestead,  a  pre- 
vious deed  made  by, him,  without  her  concurrence,  to  the  former  home- 
stead, becomes  operative  as  to  the  husband  as  an  estoppel  as  against  his 
right  to  recover  the  property.  But  we  have  no  such  case  before  us.  Here 
no  new  homestead  was  acquired,  and  the  land  in  question  constituted 
the  homestead  of  the  husband  and  wife  until  the  death  of  the  husband, 
and  since  then  has  continued  to  be  the  homestead  of  the  wife. 

Stallings  v.  Hullum,  89  Texas,  431,  is  a  case  in  which  the  wife  brought 
suit  to  cancel  a  deed  executed  by  herself  and  husband.  Cancellation 
was  sought  on  the  grounds  that  the  property  conveyed  constituted  the 
homestead  of  the  plaintiff  and  her  husband,  and  that  her  signature  to 
the  deed  was  procxTred  through  fraud.  The  defendant  pleaded  that  the 
plaintiff  had  abandoned  the  property  as  her  homestead,  and  that  it  was 
the  separate  property  of  the  husband,  or,  if  not,  that  it  was  the  commun- 
ity property  of  the  latter  and  his  wife.  Upon  proof  of  the  facts  alleged 
by  the  plaintiff  the  trial  court  held  that  the  deed  was  void  and  inopera- 
tive as  to  the  wife  and  as  a  conveyance  in  presenti  of  any  interest  in  the 
homestead,  but  that  it  was  valid  as  to  the  husband,  and  operated  to  trans- 
fer his  one-half  interest  therein  as  soon  as  it  should  cease  to  be  the  home- 
stead of  the  wife.  The  Supreme  Court  held  the  judgment  to  be  errone- 
ous. After  quoting  article  16,  section  50,  of  the  Constitution  of  1876, 
as  well  as  the  language  of  the  former  Constitutions,  which  forbade  the 
husband  to  sell  the  homestead  without  the  consent  of  the  wife.  Chief 
Justice  Gaines,  who  wrote  the  opinion  of  the  court,  says : 

^'What  is  prohibited  by  law  is  as  clearly  invalid  as  if  it  had  been  de- 
clared void.  The  alienation  of  the  homestead  by  a  married  man  with- 
out the  consent  of  his  wife,  evidenced  in  the  manner  required  by  law, 
being  prohibited,  his  attempted  conveyance  without  her  joining  in  the 
deed  is  void,  in  so  far  as  it  in  any  manner  affects  her  interests.  The 
mere  privilege  of  possession  and  enjoyment  is  not  the  "measure  of  her 
right  in  the  homestead.  With  the  concurrence  of  her  husband  she  may 
exchange  it  for  another;  she  may  consent  to  a  sale  with  a  view  to  the 
investment  of  the  proceeds  in  a  new  homestead,  or  in  view  of  her  hus- 
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band's  receiving  such  consideration  as  she  may  deem  an  adequate  com- 
pensation for  the  alienation  of  the  shelter  for  the  family.  It  is  clear  that 
the  judgment  in  this  case  does  not  secure  to  her  these  rights.  It  is  not 
practicable  to  carve  out  her  interest  in  the  property^  and  it  is  our  opinion 
that  the  framers  of  the  Contrtitution  never  intended  that  this  should  be 
done.  The  point  was  distinctly  presented  in  the  case  of  Bogers  v.  Ben- 
shaw,  37  Texas,  626.  That  was  a  suit  by  a  widow  to  recover  the  home- 
stead, which  had  been  sold  by  the  husband  in  his  lifetime  without  her 
consent.  As  will  be  seen  by  the  report  of  the  case,  the  brief  of  counsel 
for  defendants  made  the  point  that  the  wife  was  entitled  to  the  life  es- 
tate only,  and  that  her  recovery  should  be  so  limited.  But  this  conten- 
tion was  not  allowed,  and  she  was  given  judgment  for  the  land.  Thie 
question  arose  under  the  Constitution  of  1861,  and,  as  we  have  seen,  the 
provision  there  found  has  been  reenacted  in  substantially  the  same  lan- 
guage in  every  Constitution  since.  It  is  to  be  presumed  that  in  the 
Constitution  of  1876  it  was  intended  that  the  provision  should  have  the 
same  construction  which  had  been  applied  to  the  same  language  in  the 
former  Constitutions.  The  case  referred  to  was  cited  with  approval  in 
Campbell  v.  Elliott,  52  Texas,  151.  See,  also,  Myers  v.  Evans,  81  Texas, 
317.'* 
In  distinguishing  the  case  of  Marler  v.  Handy  from  the  one  under 
.  consideration  the  learned  Chief  Justice  goes  on  to  say : 

^'In  Irion  v.  Mills,  41  Texas,  310,  the  husband  alone  executed  a  deed 
to  the  homestead.  Both  he  and  his  wife  died,  and  administration  was 
taken  out  on  his  estate.  The  administrator  intervened  in  a  suit  between 
third  parties  for  the  property,  and  it  was  held  that  he  was  estopped  by 
his  intestate's  deed.  But  there  was  no  party  to  that  suit  who  claimed  in 
any  manner  under  the  wife.  The  decision  in  that  case  is  in  harmony 
with  the  very  recent  case  of  Marler  v.  Handy,  88  Texas,  421,  in  which  it 
was  held  that  the  deed  to  the  homestead  executed  by  the  husband  alone 
operated,  by  way  of  estoppel,  to  pass  the  title  to  the  grantee  upon  the  ac- 
quisition by  the  grantor  of  a  new  homestead  for  his  family,  provided  such 
acquisition  was  not  made  with  intent  to  defraud  the  wife  out  of  her  in- 
terest in  the  former  homestead.  The  wife  having  ceased  to  have  any  in- 
terest in  the  former  homestead  as  such,  no  reason  was  seen  to  exist  why 
the  deed  should  not  take  effect.  It  is  said  in  that  case  that  the  deed  is 
not  void;  but  it  was  not  meant  that  it  was  valid  as  to  the  wife,  or  that 
it  could  in  the  slightest  manner  affect  her  rights  before  a  new  homestead 
was  acquired. 

''The  fact  that  it  was  held  in  those  cases  that  the  deed  was  not  so  far 
void  as  to  prevent  it  from  operating  by  way  of  estoppel  against  the  hus- 
band when  the  wife's  interests  may  cease  does  not  justify  the  conclusion 
that  it  was  to  have  any  operation  whatever  so  long  as  her  right  of  home- 
stead in  the  property  should  continue  to  exist." 

It  is  our  conclusion  that  there  was  no  such  deliverv  of  the  deed  from 
Jno.  S.  Marble  to  appellant  as  to  pass  title  to  the  land,  or  any  part 
thereof,  to  the  latter,  or,  if  this  is  not  correct,  the  land  constituting,  in 
part,  the  homestead  of  the  said  Jno.  S.  Marble  and  appellee,  the  deed 
was  void,  and  that  the  trial  court  did  not  err  in  so  holding.  The  assign- 
ment is  overruled. 

^Tiat  we  have  above  said  disposes  of  practically  all  the  other  assign- 
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meiits  presented  by  appellant  in  his  brief^  all  of  which  assignments  have 
been  examined  by  us  and  no  reversible  error  found  in  any  of  them.  The 
judgment  of  the  district  court  is  afiOrmed. 

Affirmed. 


Gulp,  Colorado  &  Santa  Pe  Railway  Company  v.  Berry  Garner. 

Decided  November  21«  1008. 

1. — Carrier   of   PassengerB — ^Pailure   to   Assist   Sick   Passenger — ^Negligence— 

Pleading — Charge. 

A  passenger  sued  a  railroad  company  for  damages  for  carrying  him  be- 
yond his  destination  and  ejecting  him  from  the  train  while  he  was  sick,  feeble 
and  in  a  semi-conscious  condition;  the  petition  alleged  that  the  servants  of  the 
company  in  charge  of  the  train  knew  his  condition  and  negligently  failed  to 
notify  him  of  the  arrival  of  his  train  at  his  destination  and  to  assist  him  in 
alighting  therefrom;  there  was  no  allegation  that  the  condition  of  the  plaintiff 
was  apparent  to  an  observer,  nor  that  the  servants  of  the  defendant  were  neg- 
ligent in  failing  to  observe  or  ascertain  that  the  plaintiff  was  sick,  feeble  and 
unable  to  help  himself.  Held,  it  was  error  for  the  court  in  its  charge  to  au- 
thorize a  verdict  against  the  defendant  if  its  servants  failed  to  exercise  ordi- 
nary care  to  discover  plaintiff's  condition.  Such  charge  submitted  an  issue 
not  made  by  the  pleadings. 

%4 — Same — ^Dnty  of  Carrier. 

It  is  not  the  duty  of  the  servants  of  a  carrier  of  passengers  in  charge  of 
a  train  to  exercise  ordinary  diligence  to  discover  the  sick  and  feeble  condition 
of  passengers  and  their  inability  to  help  themselves;  but  when  knowledge  of 
such  conditions  is  actually  brought  home  to  them  or  any  of  them,  it  is 
the  duty  of  said  servants  to  assist  such  passengers  in  alighting  from  the  train, 
and  for  their  failure  to  do  so  the  carrier  would  be  liable  for  resulting  damages. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  K.  L.  Porter. 

Terry,  Cavin  &  Mills  and  Jno.  T.  CraddocJc,  for  appellant. — The  court 
erred  in  submitting  an  issue  of  negligence  not  made  by  the  pleading. 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Scott,  27  S.  W.,  828 ;  Murchison  v.  Mansur- 
Tibbetts  Co.,  37  S.  W.,  605 ;  Faubion  v.  Western  Union  Tel.  &  Tel.  Co., 
81  S.  W.,  56 ;  Gulf,  C.  &-  S.  F.  Ey.  Co.  v.  Anson,  82  S.  W.,  785 ;  Texas 
&  P.  Ey.  Co.  V.  Eay  Brothers,  84  S.  W.,  691. 

The  charge,  especially  when  considered  with  reference  to  the  allega- 
tions of  negligence  charged  in  the  petition,  is  erroneous  in  so  far  as  it 
places  upon  the  appellant  the  duty  to  exercise  ordinary  care  to  know, 
through  its  servants  in  charge  of  the  train,  appellee's  condition  of 
health  and  his  inability  to  take  care  of  himself,  and  thereby  imposed 
upon  the  appellant  a  greater  burden  than  is  cast  upon  it  by  the  law. 
Missouri  Pac.  Ey.  Co.  v.  Wortham,  73  Texas,  25 ;  Gulf,  C.  &  S.  F.  Ey. 
V.  Coopwood,  96  S.  W.,  102;  Western  &  Atlantic  Ey.  Co.  v.  Earwood, 
104  Ga.,  127;  Southern  Ey.  Co.  v.  Hobbs,  118  Ga.,*227  (63  L.  E.  A., 
68) ;  Illinois  Cent.  Ey.  Co.  v.  Cruse,  96  S.  W.,  821  (8  L.  E.  A.,  N.  S., 
299). 

The  court  erred  in  refusing  defendant's  special  charge,  as  follows: 
*TJnless  you  believe  from  the  evidence  that  the  attention  of  the  conductor 
was  called  to  the  sick  condition  of  the  plaintiff  at  the  time  he  boarded 
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the  train  at  Wolfe  City,  and  that  he  therefrom  knew  that  the  plaintiff 
was  sick,  then  he  would  be  under  no  obligation  to  assist  the  plaintiff  off 
the  train  at  Ladonla,  and  if  the  train  stopped  at  Ladonia  a  reasonably 
sufficient  length  of  time  for  passengers  to  alight  while  it  was  so  stopped, 
then  the  conductor,  if  he  didn't  Imow  that  plaintiff  was  sick,  had  the 
right  to  eject  him  from  the  train  at  the  place  where  he  was  ejected." 
Same  authorities. 

B.  Q.  Evans,  for  appellee. — ^Where  it  is  alleged  in  the  petition  that  the 
defendant's  agents  Imew  or  were  informed  that  appellee  was  sick, 
feeble,  and  unable  to  alight  from  the  train  without  assistance,  and  where 
there  was  no  objection  to  ^he  evidence  on  the  trial,  it  was  not  error  to 
charge  that  if  they  knew,  or  could  have  known  by  the  exercise  of  ordi- 
nary care,  that  he  was  sick,  feeble,  and  unable  to  alight  from  the  train 
without  the  assistance,  because  a  person  is  held  to  know  all  such  facts 
as  he  could  by  proper  diligence  have  ascertained,  and  a  charge  of  notice 
embraces  both  express  and  implied  notice. 

This  action  being  for  a  tort  based  on  contract,  the  question  is  not 
whether  the  damages  done  to  him  entered  into  the  consideration  of  the 
parties  in  advance,  but  simply  whether  it  is  fairly  and  directly  the  result 
of  the  injurious  act,  and  care  by  a  carrier  of  passengers  must  be  exercised 
in  the  light  of  an  imputed  if  not  actual  knowledge  that  the  aged,  infirm, 
and  those  in  delicate  health  may  travel  on  passenger  trains  of  the  coun- 
try, and  ought  not  to  be  heard  to  say  in  excuse  for  their  negligence,  "We 
were  without  notice  of  the  fact.''  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Redeker, 
45  Texas  Civ.  App.,  312;  Sawyer  v.  Dulany,  30  Texas,  479-797;  St. 
Louis  S.  W.  Ry.  Co.  v.  Ferguson,  3  Texas  Ct.  Rep.,  62-4 ;  Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  Coopwood,  96  S.  W.,  102. 

BOOKHOUT,  Associate  Justice. — Appellee  instituted  this  suit  in 
the  District  Court  of  Hunt  County  on  December  7,  1906,  for  damages 
alleged  to  have  been  sustained  by  him  on  the  10th  day  of  September, 
1906,  at  Ladonia,  in  Fannin  County.  There  was  a  trial  before  the 
court  and  a  jury  October  26,  1907,  resulting  in  a  verdict  in  favor  of 
appellee  for  $3,000,  upon  which  judgment  of  that  date  was  entered. 
Appellant's  motion  for  a  new  trial  was  overruled,  notice  of  appeal  given 
and  appeal  duly  perfected. 

It  was  alleged  in  the  petition  that  the  appellee,  desiring  to  go  from 
Wolfe  City  in  Hunt  County,  to  Ladonia  in  Fannin  County,  on  the  sec- 
ond Monday  in  September,  1906,  on  one  of  the  appellant's  passenger 
trains,  purchased  or  caused  to  be  purchased  a  ticket  from  appellant's 
agent  at  Wolfe  City  to  Ladonia,  which  entitled  him  to  be  transported 
as  a  first-class  passenger  between  those  points ;  that  while  he  was  at  the 
station  awaiting  the  arrival  of  the  train,  which  was  due  about  eleven 
o'clock,  and  after  it  did  arrive  and  at  the  time  of  its  departure  from 
Wolfe  City  to  Ladonia  he  was  suffering  with  a  high  fever,  which  ren- 
dered him  very  sick  and  feeble,  and  he  was  suffering  with  weakness 
caused  by  previous  sickness,  and  that  while  in  this  condition,  with  the 
assistance  of  some  friends,  he  boarded  the  train  and  thereby  became  a 
passenger,  entitled  to  be  carried  to  Ladonia  and  there  permitted  to 
alight.    That  before  plaintiff  boarded  said  train  the  conductor  and  other 
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agents  and  servants  in  charge  of  said  train  learned  of  and  knew  of 
plaintifiPs  condition,  and  knew  that  he  would  not  be  able  to  alight  from 
said  train  at  Ladonia  without  assistance,  and  said  conductor  of  said 
train,  being  the  authorized  agent  of  the  defendant  and  acting  within  the 
scope  of  his  authority,  undertook  and  agreed  for  and  on  behalf  of  the 
defendant  to  carry  plaintiff  to  said  town  of  Ladonia,  and  to  extend  to 
him  or  cause  to  be  extended  to  him  such  personal  assistance  in  alighting 
from  said  train — to  notify  plaintiff  when  said  train  reached  said  sta- 
tion and  to  assist  him  off  said  train.  Plaintiff  shows  that  after  he  was 
carried  into  said  train  at  Wolfe  City,  owing  to  his  condition  he  became 
in  a  semi-unconscious  condition,  and  grew  weaker  until  he  was  unable 
to  walk  or  know  what  was  going  on  around  him,  and  that  when  said 
train  reached  the  town  of  Ladonia  defendant,  its  agents  and  servants, 
failed  and  neglected  to  notify  plaintiff  of  its  arrival  at  said  station,  and 
failed  to  assist  plaintiff  off  of  said  train  at  said  station,  but  with  knowl- 
edge of  his  condition  carried  him  beyond  said  station  a  distance  of  more 
than  one  mile,  and  stopped  said  train  and  forcibly  ejected  plaintiff  from 
said  train  while  he  was  in  this  weak  and  feeble  condition  as  aforesaid, 
and  left  him  alone  and  helpless,  and  in  a  hot,  broiling  sun ;  that  at  the 
time  he  was  so  ejected  the  agents  and  servants  in  charge  of  and  operating 
said  train  knew  of  plaintiff's  condition,  and  knew  that  the  weather  was 
excessively  hot,  and  that  plaintiff  would  suffer  great  physical  and  men- 
tal pain,  and  that  such  exposure  would  be  greatly  injurious  to  his  health 
and  would  probably  cause  him  to  lose  his  life,  yet  notwithstanding,  said 
agents  and  servants  willfully,  and  with  gross  negligence,  ejected  plaintiff 
from  said  train  and  left  him  so  exposed  and  in  a  helpless  condition. 
The  remaining  portions  of  the  petition  relate  to  the  injuries  alleged  to 
have  been  sustained  by  the  appellee. 

The  appellant  answered  by  a  general  denial,  and  specially,  to  the  ef- 
fect that  if  at  the  time  the  appellee  boarded  the  train  he  was  in  the  con- 
dition alleged  in  the  petition,  then  that  he  was  negligent  in  taking  pas- 
sage on  the  train  while  in  such  condition,  and  that  his  own  want  of  care 
in  that  respect  caused  or  contributed  to  cause  his  injuries,  if  any  were 
sustained ;  that  if  the  appellee  was  in  the  condition  alleged,  that  he  could 
and  should  have  notified  the  conductor  in  charge  of  the  train  of  his  con- 
dition before  the  arrival  thereof  at  Ladonia ;  that  he  failed  to  notify  the 
conductor  or  any  of  the  servants  in  charge  of  the  train  of  the  condition 
in  which  he  was  alleged  to  have  been,  and  his  own  want  of  care  in  that 
respect  caused  or  contributed  to  cause  him  to  be  carried  by  the  station 
of  Ladonia,  and  caused  or  contributed  to  cause  the  injuries;  that  if  he 
was  carried  by  the  station  at  Ladonia  and  exposed  to  the  hot  sun  after 
he  got  off,  that  his  own  want  of  care,  and  not  the  negligence  of  the  ap- 
pellant, was  the  proximate  cause  of  such  exposure  and  the  injuries  re- 
sulting therefrom;  that  there  were  many  places  in  a  very  short  distance 
of  the  place  where  he  alighted  from  the  train  where  he  could  have  ob- 
tained shelter  or  assistance  if  such  were  desired  or  needed,  but  that  he 
did  not  seek  shelter,  help  or  assistance,  and  by  his  own  negligence  in 
that  respect  caused  or  contributed  to  cause  the  injuries;  that  if  the  ap- 
pellee was  in  the  condition  alleged  by  him  at  the  time  he  boarded  the 
train,  and  while  thereon,  the  appellant's  servants  in  charge  of  the  train 
did  not  know  of  such  condition,  and  did  not  know  that  he  was  in  such 
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condition  while  on  the  train  that  he  would  need  help  and  attention  on 
his  arrival  at  Ladonia,  if  he  did  in  fact  need  such  help  and  attention, 
and  that  if  he  was  carried  by  the  station  at  Ladonia  his  own  want  of 
care  was  the  sole  cause  thereof. 

Error  is  assigned  to  the  following  paragraph  of  the  court's  charge: 
"Now,  if  you  find  and  believe  from  the  evidence  that  on  the  10th  day  of 
September,  1906,  the  plaintiff  purchased  or  caused  to  be  purchased  a 
ticket  from  the  defendant's  agent  at  Wolfe  City,  Texas,  which  ticket  en- 
titled him  to  be  carried  as  a  passenger  from  Wolfe  City  in  Hunt  County, 
to  Ladonia  in  Fannin  County,  Texas ;  and  if  you  find  that  at  that  time 
the  plaintiff  was  sick,  feeble,  and  unable  to  board  the  train  alone,  and 
unable  to  alight  from  the  train  without  assistance;  and  if  you  further 
find  that  the  agents  and  servants,  whose  duty  it  was  to  assist  persons  on 
and  off  the  train,  if  you  find  that  such  agent  or  agents  had  such  author- 
ity, knew  of  his  condition  or  was  informed  of  his  condition ;  and  if  you 
find  from  the  evidence  that  plaintiff  was  assisted  by  others  to  board  the 
train;  and  if  you  find  from  the  evidence  that  when  he  boarded  one  of 
the  defendant's  passenger  trains  he  was  in  a  semi-unconscious  condi- 
tion; and  if  you  find  from  the  evidence  that  said  agents  and  servants 
knew  of  his  condition,  or  by  the  exercise  of  ordinary  care  could  have 
known  of  his  condition;  and  if  you  further  find  that  said  agents  and 
servants  carried  plaintiff  beyond  the  station  of  Ladonia  and  for  some 
distance  beyond  said  station ;  and  if  you  further  find  that  plaintiff  was 
ejected  from  said  train,  if  he  was,  at  a  point  beyond  said  station;  and  if 
you  further  find  that  at  the  time  he  was  ejected,  if  he  was,  from  said 
train,  he  was  in  a  weak,  feeble  condition,  and  unable  to  alight  from  the 
train  without  assistance;  and  if  you  find  that  at  the  time  the  weather 
was  very  hot ;  and  if  you  find  that  said  agent  or  agents  knew  of  his  con- 
dition of  health,  or  by  the  exercise  of  ordinary  care  could  have  known 
the  same;  and  if  you  find  that  plaintiff  was  left  alone  away  from  his 
station,  and  you  find  that,  owing  to  his  condition  of  mind,  if  there  was 
anything  the  matter  with  his  mind  at  the  time,  he  wandered  about,  or 
walked  about  in  the  hot  sun,  and  he  was  thereby  caused  to  suffer  and 
sustain  injury  as  alleged  and  claimed  in  his  petition;  and  if  you  find 
that  the  said  agents  and  servants,  in  carrying  him  beyond  his  station 
and  ejecting  him  from  said  train,  if  they  did,  they  were  guilty  of  neg- 
ligence, as  that  term  is  defined  in  the  first  paragraph  of  this  charge,  and 
that  such  negligence,  if  any,  was  the  proximate  cause  of  plaintiff's  in- 
juries, if  any,  then  you  will  find  for  the  plaintiff.    But  unless  you  so  be- 
lieve, then  you  will  find  for  the  defendant." 

The  appellant  contends  that  the  above  charge,  in  so  far  as  it  directs 
the  jury  that  if  at  the  time  plaintiff  boarded  the  train  he  was  sick,  feeble, 
and  unable  to  board  the  train  alone,  and  unable  to  alight  therefrom 
without  assistance ;  and  if  at  said  time  he  was  in  a  semi-unconscious 
condition ;  and  if  the  defendant's  agents  and  servants  could,  by  the  exer- 
cise of  ordinary  care,  have  known  plaintiff's  said  condition ;  and  if  at  the 
time  he  was  ejected  from  the  train  he  was  in  a  weak,  feeble  condition, 
and  unable  to  alight  from  the  train  without  assistance,  and  defendant's 
said  agent  or  agents  in  charge  of  the  train  could,  by  the  exercise  of  ordi- 
nary care,  have  known  his  condition  of  health,  and  his  ejection  at  the 
tipiQ  and  place  where  he  was  ejected  proximately  caused  bis  injuries,  to 
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find  for  the  plaintiff,  is  erroneous^  because  there  were  no  allegations  in 
the  petition  charging  negligence  of  the  defendant  in  failing  to  exercise 
ordinary  care  to  ascertain  or  know  plaintiff's  condition,  either  at  the 
time  he  boarded  the  train  or  while  on  the  train,  or  when  he  was  ejected 
therefrom,  and  such  charge,  in  so  far  as  it  placed  upon  the  defendant 
the  duty  to  exercise  ordinary  care  to  know  of  his  alleged  condition,  is 
without  basis  in  the  pleadings.  The  petition  alleged  as  the  basis  of  the 
action  that  the  servants  in  charge  of  the  train  knew  of  plaintiff's  weak- 
ened, sick  and  feeble  condition  when  he  boarded  the  train,  with  such 
knowledge  promised  and  agreed  to  assist  him  off  the  train  at  I^adonia, 
and  that,  with  knowledge  of  his  said  condition,  failed  to  assist  him  off 
the  train  at  the  depot  in  violation  of  the  previous  agreement,  and  ejected 
him  therefrom  beyond  the  station. 

The  plaintiff's  testimony  tended  to  show  that  some  of  the  trainmen 
did  know  that  plaintiff  was  sick  and  weak,  and  unable  to  help  himself, 
and  that,  so  kiiowing,  voluntarily  accepted  him  as  a  passenger  with 
knowledge  of  his  condition  and  of  the  fact  that  he  would  need  assist- 
ance in  alighting  from  the  train.  The  trainmen,  however,  denied  any 
knowledge  respecting  his  condition.  There  are  no  allegations  that  the 
condition  of  plaintiff  was  apparent,  nor  is  there  any  charge  of  negligence 
on  the  part  of  the  agents  and  servants  of  appellant  in  failing  to  observe 
or  ascertain  that  he  was  sick  and  feeble  and  unable  to  help  himself.  The 
pleadings  of  plaintiff  not  having  alleged  that  the  sick  and  feeble  condi- 
tion of  plaintiff  was  apparent,  or  that  the  defendant's  servants  and  agents 
in  charge  of  the  train  could,  by  the  exercise  of  ordinary  care,  have  known 
of  his  condition,  the  charge  was  error.  It  submitted  an  issue  of  negli- 
gence on  the  part  of  appellant  not  set  out  in  the  pleadings.  Gulf,  C.  & 
S.  F.  Ry.  V.  Scott,  27  S.  W.,  828;  Gipson  v.  Williams,  27  S.  W.,  824; 
Murchison  v.  Mansur-Tibbetts  Co.,  37  S.  W.,  606;  Faubion  v.  Western 
Union  Tel.  Co.,  36  Texas  Civ.  App.,  98 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Anson, 
82  S.  W.,  785 ;  Texas  &  Pac.  Ry.  v.  Ray  Brothers,  37  Texas  Civ.  App., 
622. 

We  are  also  of  the  opinion  that  the  charge  was  erroneous  in  placing 
upon  the  agents  and  servants  of  appellant  the  duty  of  exercising  ordi- 
nary care  to  ascertain  the  condition  of  the  health  of  plaintiff  and  his  in- 
ability to  take  care  of  himself.  It  was  not  their  duty  to  use  ordinary 
diligence  to  discover  the  sick  and  feeble  condition  of  plaintiff  and  his 
inability  to  help  himself.  Missouri  Pac.  Ry.  v.  Wortham,  73  Texas,  25; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Coopwood,  96  S.  W.,  102 ;  Southern  Rv.  Co. 
V.  Hobbs,  118  Ga.,  227  (63  L.  R.  A.,  68) ;  Illinois  Cent.  Rv.  Co.  v. 
Cruse,  96  S.  W.,  821  (8  L.  R.  A.,  N".  S.,  299.)  If  the  appellant's  agents 
or  servants  had  knowledge  of  plaintiff's  condition,  then  it  was  their  duty 
to  use  reasonable  diligence  to  notify  him  of  the  train's  arrival  at  La- 
donia  and  assist  him  in  alighting  therefrom. 

The  appellant  requested  a  special  charge  as  follows :  'TJnless  you  be- 
lieve from  the  evidence  that  the  attention  of  the  conductor  was  called 
to  the  sick  condition  of  the  plaintiff  at  the  time  he  boarded  the  train  at 
Wolfe  City,  and  that  he  therefrom  knew  that  the  plaintiff  was  sick, 
then  he  would  be  under  no  obligation  to  assist  the  plaintiff  off  the  train 
at  Ladonia,  and  if  the  train  stopped  at  Ladonia  a  reasonably  sufficient 
length  of  time  for  passengers  to  alight  while  it  was  so  stopped,  then  che 
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conductor,  if  he  didn't  know  that  plaintiflp  was  sick,  had  the  right  to 
eject  him  from  the  train  at  the  place  where  he  was  ejected.'^ 

There  was  no  error  in  refusing  this  charge.  The  petition  charged, 
and  the  evidence  tended  to  show,  knowledge  on  the  part  of  the  agents 
and  servants  of  appellant  at  the  time  plaintiff  boarded  the  train  of  his 
sick  and  feeble  condition.  This  charge  limits  the  right  of  recovery  to 
knowledge  on  the  part  of  the  conductor  alone. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


Western  Union  Telegkaph  Company  v.  J.  A.  J.  Bradford. 

Decided  November  21,  1908. 

1. — Telegraph — ^Karket  Beports — Gaming  Transaotion. 

In  a  suit  against  a  telegraph  company  upon  its  contract  to  famish  plain- 
tiff correct  reports  of  the  Chicago  grain  market,  the  damages  sought  being  for 
losses  in  the  purchase  and  sale  of  g^ain  for  future  delivery  causM  by  incor- 
rect reports  of  the  market  being  furnished,  the  evidence  is  considered  and  held 
sufficient  to  support  a  conclusion  that  such  transactions  contemplated  the  actual 
purchiy9e  and  delivery  of  the  grain,  and  not  a  mere  gaming  agreement^  and  to 
support  a  recovery  by  plaintiff. 

8. — Contract — Qnotation  of  Market  Beports. 

An  undertaking  by  a  telegraph  company  to  furnish  plaintiff  correct  market 
reports  imposed  an  absolute  duty,  and  the  right  to  recover  for  a  breach  of 
such  contract  by  furnishing  incorrect  ones  was  not  dependent  on  the  establish- 
ment of  negligence  with  respect  to  such  reports. 

3. — ^MeaBure  of  Damages — Contract  on  Faith  of  Information  Furnished. 

Where  plaintiff  made  contract  for  purchase  of  grain  on  the  faith  of  in- 
correct information  furnished  him  by  defendant  who  had  contracted  to  correctly 
advise  him,  the  measure  of  plaintiff's  damages  is  the  difference  between  the 
erroneous  price  quoted  by  defendant  and  the  correct  or  real  price  on  that  date 
and  market.  Neither  the  difference  between  the  amount  paid  on  faith  of  the 
erroneous  information  and  the  price  at  which  plaintiff  had  contracted  to  sell 
the  grain,  he  having  bought  it  to  fill  such  contract,  nor  the  difference  between 
the  amount  plaintiff  paid  for  the  grain  to  fill  his  contract  and  the  lowest 
amount  for  which  he  could  have  purchased  same  on  other  dates  in  time  to  fill 
his  contract,  could  be  considered  in  measuring  his  damages. 

4. — Same — ^Harmless  Error. 

A  charge  giving  an  incorrect  measure  of  damages  was  not  ground  for 
reversal  where  the  judgment  recovered  by  plaintiff  thereunder  was  for  a  less 
amount  than  he  would  have  been  entitled  to  recover  under  a  correct  instruc- 
tion. 

5. — ^Argument  of  Counsel — ^Beading  Decisions. 

No  error  appeared  from  a  refusal  of  the  trial  court  to  perniit  counsel  to 
read  to  the  jury,  on  the  question  of  what  would  constitute  a  gaming  contract^ 
a  decision  of  the  United  btates  Circuit  Court  of  Appeals  from  an  unofiScial 
report. 

Appeal  from  the  District  Court  of  Nolan  County.    Tried  below  before 
Hon.  James  L.  Shepherd, 
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G.  B.  Harness,  W.  K,  Homan,  N.  L.  Lindsley  (Geo.  H.  Fearons,  of 
oonnsel)^  for  appellant. 

Beall  Bros.  &  McDugald  and  J.  F.  Eidson,  for  appellee. 

PRESLBR,  Associate  Justice. — This  suit  was  brought  by  the  ap- 
pellee, J.  A.  J.  Bradford,  for  damages  for  an  alleged  breach  of  contract 
made  by  appellant,  the  Western  Union  Telegraph  Company,  with  him, 
by  which  the  appellant  agreed  to  furnish  appellee  from  time  to  time  at 
Sweetwater,  Texas,  correct  reports  of  the  Chicago  grain  market.  Appel- 
lee alleged  that  prior  to  January  and  February,  1903,  at  which  time  the 
contract  was  in  effect,  the  plaintiff  had  made  a  contract  with  the  defend- 
ant, and  the  defendant  had  so  contracted  with  the  plaintiff,  that  the  de- 
fendant would,  for  a  fee  of  five  dollars  a  week,  furnish  to  plaintiff  daily 
the  Chicago  market  reports  over  its  lines,  of  wheat,  corn  and  oats,  such 
reports  to  be  the  correct  market  reports  of  such  grain.  That  said  con- 
tract was  to  continue  until  notice  to  discontinue  should  be  given  by  one 
of  the  parties  thereto.  That  plaintiff  was  on  the  3d  day  of  February, 
1903,  as  he  had  prior  thereto,  complying  on  his  part  with  said  contract, 
and  was  paying  said  fees  of  five  dollars  per  week  for  said  services  on  de- 
fendant's part,  said  contract  being  then  in  full  force  and  effect;  that 
the  plaintiff  has  no  copy  of  said  contract,  and  can  not  give  a  better  de- 
scription of  same.  That  on  or  about  January  28, 1903,  plaintiff,  through 
his  agent,  the  Donovan  Commission  Company  of  St.  Louis,  Mo.,  con- 
tracted for  the  sale  upon  the  Chicago  market,  for  May  delivery  there- 
after, ten  thousand  bushels  of  oats  and  forty  thousand  bushels  of  corn, 
and  on  the  2d  day  of  February,  1903,  he  made  a  like  contract  sale  of 
ten  thousand  bushels  of  wheat,  in  which  contracts  the  plaintiff  had  the 
option  of  delivering  said  grain  at  any  time  prior  to  May  31,  1903 ;  that 
plaintiff  paid  to  his  said  agents  on  said  contracts  the  sum  of  $600,  be- 
sides their  commission  of  $150;  that  the  price  for  which  plaintiff  had 
contracted  to  sell  said  commodities,  and  which  he  was  to  receive  for 
same,  was  35^  cents  per  bushel  for  oats,  77%  cents  per  bushel  for 
wheat,  and  43%  cents  per  bushel  for  com ;  that  prior  to  May  31,  1903, 
the  prices  on  said  commodities  had  greatly  declined,  which  decline  oc- 
curred about  in  the  month  of  March,  1903,  and  during  which  such  de- 
cline the  plaintiff  could  have  purchased  on  the  Chicago  market  said 
grains  at  the  following  prices,  viz.:  Wheat  at  71^2  cents  per  bushel, 
corn  at  42%  cents  per  bushel  and  oats  at  31^  cents  per  bushel,  which 
.would  have  given  plaintiff  on  his  said  contract  a  net  gain  and  profit  of 
$1,937.50;  that  on  February  3,  1903,  the  defendant  purported  to  be 
acting  under  said  contract  with  plaintiff,  which  said  contract  was  then 
in  full  force  and  effect,  delivered  to  plaintiff  telegraphic  quotations  of 
the  Chicago  market  of  said  commodities,  which  such  quotations  were  as 
follows:  Wheat  74%  cents  per  bushel,  corn  431/^  cents  per  bushel,  and 
bats  32%  cents  per  bushel,  and  upon  receipt  of  said  quotations  plaintiff 
requested  the  defendant  to  have  the  same  repeated .  over  its  lines  so  as 
to  be  sure  that  same  were  correct,  and  the  defendant  having  done  so, 
and  reported  to  plaintiff  that  such  quotations  were  correct,  and  the  same 
being  much  lower  than  the  said  prices  which  plaintiff  had  contracted  to 
deliver  said  commodities  for,  he,  the  plaintiff,  relying  upon  the  said 
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quotations  of  the  Chicago  market  so  furnished  him  in  Sweetwater, 
Texas,  by  defendant,  as  alleged,  he  at  once  instructed  his  said  agents  in 
St.  Louis  to  close  his  contracts  by  purchasing  the  grains  and  filling  same; 
that  said  market  quotations  so  furnished  plaintiff  by  said  defendant 
were  incorrect  and  erroneous,  for  plaintiff  shows  that  the  prices  of  said 
commodities  on  the  Chicago  market  at  that  time  were  as  follows :  Wheat 
78%  cents  per  bushel,  corn  44%  cents  per  bushel,  and  oats  36^  cents 
per  bushel,  which  said  market  price  plaintiff^s  said  agents  had  to  pay 
for  said  commodities  at  the  time  he  so  instructed  them  to  close  his  con- 
tract as  stated;  that  by  reason  of  said  false  quotations  of  said  market 
prices  so  made  to  plaintiff  as  alleged,  the  plaintiff  was  induced  to  pur- 
chase said  commodities  at  an  actual  loss  oi  $1,150  on  the  price  he  had 
contracted  to  furnish  said  grain  at  in  fulfilling  his  said  contracts. 
Plaintiff  says  that  if  he  had  not  been  misled  by  the  erroneous  quotations 
of  the  said  market  prices  of  said  grains,  as  furnished  him  by  the  defend- 
ant, he  would  not  have  so  instructed  his  said  agents  to  fill  his  contract, 
and  that  he  would  have  thereafter  been  able  to  have  availed  himself  of 
the  said  decline  in  the  market  values  of  said  commodities,  and  that  he 
would  have  then,  upon  said  cheaper  market,  have  bought  his  quota  of 
grain  to  have  filled  his  said  contracts,  and  would  have  thereby  been  able 
to  realize,  and  would  have  realized,  a  profit  of  $1,937.50  on  his  said  con- 
tract; therefore  the  plaintiff  has  been  and  was  actually  damaged  by  rea- 
son of  said  false  and  erroneous  quotations  of  said  market  prices  in  the 
full  sum  of  $1,937.50. 

Appellant  answered  by  general  demurrer  and  special  exceptions,  which 
it  is  not  necessary  to  here  set  out,  as  appellant  assigns  no  error  upon  the 
action  of  the  court  overruling  the  same,  and  further  specially  answered 
that,  if  plaintiff  sustained  damages  as  alleged  in  his  petition,  the  same 
were  caused  by  the  negligence  of  plaintiff  in  failing  to  instruct  his 
agents,  the  Donovan  Commission  Company,  at  what  price  they  should 
purchase  grain  on  his  account,  and  in  failing,  after  he  had  been  notified 
by  said  agents  that  they  had  purchased  said  grain  at  a  higher  price  than 
he  intended  to  pay,  to  take  any  steps  to  lessen  the  amount  of  his  dam- 
ages; and  further,  to  the  effect  that  if  any  loss  had  been  sustained  by 
appellee,  as  alleged,  the  same  accrued  and  resulted  from  certain  gam- 
bling transactions,  to  wit,  speculations  in  futures  between  plaintiff  and 
other  persons  unknown  to  defendant,  in  which  there  was  no  intention 
to  deliver  any  grain,  but  in  which  it  was  intended  by  the  parties  that 
only  margins,  or  the  difference  between  the  contract  price  and  the  mar- 
ket price  of  grain  should  be  paid,  and  that  said  transactions  were  in 
violation  of  law  and  of  good  morals  and  public  policy ;  and  further,  to 
the  effect  that  if  any  contract  was  made  with  plaintiff  by  which  he  was 
to  receive  quotation  of  market  reports,  the  same  was  made  by  the  Gold 
&  Stock  Telegraph  Company,  and  defendant  was  not  a  party  thereto,  but 
acted  with  reference  to  such  contract  only  as  agent  of  said  Gold  &  Stock 
Telegraph  Company  and  of  plaintiff  to  consummate  said  contract  be- 
tween the  parties,  and  to  collect  the  charges  therefor  for  said  Gold  & 
Stock  Telegraph  Company;  that  appellant  is  not,  and  was  not  at  the 
date  set  out  in  plaintiffs  petition,  engaged  in  the  business  of  gathering 
or  furnishing  market  reports,  but  is  confined  by  its  charter  to  the  trans- 
mission of  telegraphic  messages  for  the  public  for  hire,  and  that  if  any 
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contract,  as  alleged,  with  plaintiflf  was  made  in  the  name  or  on  behalf  of 
appellant,  the  same  is  ultra  vires,  and  was  made  without  authority  from 
appellant;  and  further,  to  the  effect  that  plaintiff  should  not  recover 
under  said  contract  the  damages  claimed  by  him,  because  it  appears 
from  his  petition  that  he  seeks  to  recover  in  this  suit  for  alleged  errone- 
ous market  reports  delivered  to  him  under  said  contract  by  appellant, 
and  said  contract  was  made  and  entered  into  at  a  rate  greatly  less  than 
the  usual  and  customary  rate  charged  by  appellant  for  the  transmission 
of  telegraphic  messages  between  St.  Louis  and  Sweetwater,  Texas,  and 
that  in  consideration  of  which  reduction,  and  of  the  difficulty  of  securing 
at  all  times  accurate  reports  of  the  market,  plaintiff  expressly  agreed  in 
said  contract  that  the  telegraph  company  should  not  be  pecuniarily  re- 
sponsible for  the  accuracy  of  such  quotations  and  reports,  nor  for  errors, 
delay  or  omission  in  the  service;  and  further,  to  the  effect  that  if  any 
such  contract  was  made  the  same  was  made  to  enable  plaintiff  to  engage 
in  gambling  transactions  and  in  furtherance  of  wagers  and  future  trans- 
actions in  grain,  with  no  intention  of  actual  delivery  of  grain  or  other 
commodities,  and  is  null  and  void  as  against  public  policy  and  morals. 
Plaintiff  filed  a  first  supplemental  petition  demurring  to  appellant's  an- 
swer, and  denying  generally  the  allegations  of  fact  relied  on  by  appel- 
lant in  its  special  answers,  and  further  pleaded  that  if  the  contract  made 
with  plaintiff  was  executed  by  the  Gold  &  Stock  Telegraph  Company, 
as  a  matter  of  fact  the  appellant  was  the  agent  of  said  company,  or  that 
appellant  and  said  company  were  one  and  the  same  company. 

Trial  was  had  before  a  jury,  which  resulted  in  a  verdict  in  favor  of 
appellee  and  against  appellant  for  $1,937.50.  Thereafter,  upon  appel- 
lee's having  filed  a  remittitur  of  $725,  judgment  was  entered  for  appel- 
lee and  against  the  appellant  for  the  sum  of  $1,212.50,  from  which 
judgment  appellant  here  prosecutes  its  appeal  and  assigns  error. 

Opinion. — ^The  main  contention  upon  which  appellant  relies  for  a  re- 
versal of  the  judgment  against  it  in  this  case,  as  set  out  in  its  fifth  and 
sixth  assignments  of  error,  is  to  the  effect  that  the  contract  sued  upon 
was  made  to  enable  plaintiff  to  engage  in  gambling  transactions,  and  in 
furtherance  of  wagers  and  future  transactions  in  grain,  with  no  inten- 
tion of  actual  delivery  of  the  grain  or  other  commodities,  and  is  there- 
fore null  and  void  and  against  public  policy  and  morals.  Upon  this  is- 
sue the  jury  trying  the  case  found  against  the  contention  of  appellant, 
and  we  do  not  feel  warranted  in  disturbing  its  verdict,  as  in  our  opinion 
the  evidence,  as  shown  by  the  record,  upon  this  issue  sustains  the  finding 
of  the  jury.  Appellee  testified  that  in  all  his  transactions  with  the  Don- 
ovan Commission  Company  the  understanding  was  that  the  grain  was 
to  be  actually  delivered  if  demanded;  that  he  contemplated  taking  the 
grain,  and  asked  parties  here  how  much  they  would  take,  etc.  Charles  B. 
Lightner,  witness  for  appellee,  testified  *Hhat  actual  delivery  was  always 
contemplated  by  the  Donovan  Commission  Company,  and  that  it  always 
stood  ready  to  accept  the  delivery  of  any  commodity  it  purchased,''  the 
law  being  that  if  appellee,  through  the  Donovan  Commission  Company, 
made  sale  of  grains  with  the  agreement  and  understanding  that  he 
should  deliver  the  grains,  and  that  in  his  purchase  of  such  grains  the 
game  were  to  be  delivered^  such  transactions  are  legal,  whether  the  com- 


396  Texas  Civil  Appeals  Reports,  Vol.  52.      [November, 

modities  were  ever  in  fact  delivered  or  not.    Seeligson  v.  Lewis  &  Wil- 
liiams,  65  Texas,  220 ;  Marx  v.  Eisworth,  2  Posey,  U.  C,  86. 

We  are  further  of  the  opinion  that  it  was  the  duty  of  appellant  under 
its  contract  with  appellee,  as  shown  by  the  record  in  this  case,  to  have 
furnished  the  appellee  with  correct  Chicago  reports  on  wheat,  oats  and 
corn  on  the  dates  mentioned  by  appellee  in  his  petition,  and  that  the  ob- 
jection, as  set  out  under  appellant's  first  and  second  assignments  of  er- 
ror, to  the  third  and  fourth  paragraphs  of  the  court's  charge,  to  the  ef- 
fect that  said  charge  complained  of  erroneously  placed  upon  appellant 
the  absolute  duty  of  furnishing  appellee  correct  market  reports,  and  re- 
lieved appellee  altogether  of  the  duty  of  establishing  the  negligence  of 
appellant,  is  not  well  taken.  Appellant  having  contracted  to  furnish  ap- 
pellee correct  reports,  its  failure  to  do  so  constituted  a  breach  of  its  con- 
tract, and  there  is  no  question  involved  of  whether  or  not  it  exercised 
ordinary  care  in  attempting  the  discharge  of  its  duty  under  said  con- 
tract. 

Appellant  under  its  third  assignment  of  error  complains  of  the  ac- 
tion of  the  court  in  instructing  the  jury  in  paragraph  six  of  its  charge 
as  follows :  "If  you  find  for  plaintiff  you  will  assess  his  damages  at  the 
difference  between  the  amount  plaintiff  paid  for  the  wheat,  oats  and 
corn  to  fill  his  contract  on  February  3,  1903,  and  the  lowest  amount  he 
could  have  purchased  said  wheat,  corn  and  oats  between  February  3, 
1903,  and.  May  31,  1903,  not  lower,  however,  than  32%  for  oats,  43% 
for  corn  and  74%  for  wheat  per  bushel,  the  total  amount,  if  you  have 
found  any  amount,  not  to  exceed  the  amount  prayed  for  in  plaintiffs 
second  amended  original  petition;"  and  contends  that  appellee  having 
sold  grain  as  alleged  for  future  delivery  at  Chicago  at  a  definite  figure, 
and  the  telegram  complained  of  having  induced  appellee  to  purchase 
grain  at  a  greater  price  than  that  at  which  he  had  contracted  to  sell  it, 
the  measure  of  damage,  if  any,  is  the  difference  between  the  amount 
paid  for  the  grain  growing  out  of  the  erroneous  information  and  the 
price  at  which  appellee  had  contracted  to  sell  the  grain.  We  are  of  the 
opinion  that  neither  the  charge  of  the  court  complained  of,  nor  the  con- 
tention of  appellant  as  above  set  out,  correctly  states  the  true  measure 
of  damages  applicable  in  this  case,  and  are  of  the  opinion  that  the  true 
measure  of  appellee's  damage  is  the  difference  between  the  erroneous 
prices  quoted  appellee  by  appellant  in  its  telegram  on -February  3,  1903, 
and  the  correct  or  real  prices  on  that  date  on  the  Chicago  market,  which 
appellant  had  contracted  to  furnish,  which  measure  applied  to  the  facts 
in  this  case,  would  entitle  appellee  to  a  verdict  here  estimated  at 
$1,362.50.  We  do  not,  however,  think  that  the  error  committed  by  the 
court  in  so  charging  the  jury,  as  complained  of  in  this  assignment,  war- 
rants the  reversal  of  this  case,  it  appearing  from  the  record  that  after 
the  return  of  the  verdict  of  the  jury  in  appellee's  favor  for  the  sum  of 
$1,937.50,  and  before  the  rendition  of  the  judgment  thereon,  appellee 
filed  a  remittitur  for  the  sum  of  $725,  and  judgment  was  rendered  in 
his  favor  for  the  sum  of  $1,212.50,  being  a  less  amount  than  that  which 
we  consider  he  was  entitled  to  have  recovered  under  a  charge  correctly 
instructing  the  jury  as  to  the  true  measure  of  damages.  Revised  Stat- 
utes, article  1353;  Nunnally  v.  Taliaferro,  82  Texas,  286;  Farmers'  & 
M,  Naf  1  Bank  v.  Taylor,  91  Texas,  78 ;  Houston  &  T.  C.  Ry.  v.  Hill,  63 
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Texas,  888;  York  v.  Gregg,  9  Texas,  96;  lilies  v.  Diercks,  16  Texas,  251. 
Considering  the  above  cited  authorities  and  the  holding  above  set  out, 
we  are  furtiier  of  the  opinion  that  appellant's  fourth  and  seventh  assign- 
ments of  error  are  not  well  taken,  and  the  same  are  here  disallowed 
and  overruled* 

We  are  further  of  the  opinion  that  the  court  did  not  err  in  refusing 
to  allow  the  appellant,  over  the  objection  of  the  appellee,  to  read  in  evi- 
dence the  opinion  of  the  United  States  Circuit  Court  of  Appeals,  as  re- 
ferred to  in  appellant's  bill  of  exception  No*  6,  the  decision  offered  in 
evidence  simply  appearing  in  a  book  known  as  the  Federal  Beporter. 

Finding  no  reversible  error  assigned  by  appellant  or  shown  by  the 
record  in  this  case,  we  conclude  that  the  judgment  of  the  court  below 
should  be  in  all  things  afiSnned,  and  it  is  accordingly  so  ordered. 

Affirmed. 

Writ  of  error  refused; 


B.  H.  Johnson  v.  W.  C.  Lanford  bt  al. 

Decided  November  21,  1908. 

1.— Teniie — Suit  in  Preoinot  of  Besldence. 

Two  defendants  residing  in  different  counties  were  sued  in  Justice  Court 
in  the  county  but  not  in  the  precinct  of  the  residence  of  one  of  them,  there 
being  no  qualitied  acting  Justice  in  the  precinct  where  he  resided.  Held  that 
the  plea  to  the  venue  by  his  codefendant  should  have  been  sustained;  he  was 
entitled  to  be  sued  in  a  precinct  where  he,  or  where  his  codefendant  resided, 
though  such  codefendant  was  properly  sued  in  another  precinct  and  made  no 
objection. 

S.— Plea  of  Privilege— Cliange  of  Yenne. 

On  sustaining  a  defendant's  plea  of  privilege  to  be  sued  in  the  Justice 
Precinct  where  he  resided,  the  venue  of  the  suit  should  be  changed  to  that 
precinct. 

Error  from  the  County  Court  of  Comanche  County.  Tried  below  be- 
fore Hon.  Edwin  Dabney. 

Kearby,  Presler  &  Kearby,  for  plaintiff  in  error. — A  defendant  is 
entitled  to  be  sued  in  the  county  and  precinct  of  his  residence,  or  if 
there  be  more  than  one  defendant,  in  the  county  and  precinct  where 
one  or  more  of  such  defendants  reside,  except  in  the  exceptions  enumer- 
ated in  articles  1194  and  1585  of  the  Revised  Statutes  of  Texas.  Rev. 
Stat.,  arts.  1194,  1585;  Acts  of  the  Thirtieth  Legislature,  ch.  133, 
Bev.  Stats.,  art.  1194a;  Behrens  Drug  Co.  v.  McCarty,  92  Texas,  287; 
Lindheim  v.  Muschamp,  72  Texas,  35;  Mahon  v.  Cotton,  35  S.  W., 
869;  Chamberlain  v.  Fox,  54  S.  W.,  297;  San  Antonio  &  A.  P.  Ry.  Co. 
Y.  Bamett,  67  S.  W.,  600,  46  S.  W.,  389. 

CoXlaway  &  Callaway,  for  defendants  in  error. — ^The  court  did  not 
err  in  overruling  the  plea  of  privilege  of  defendant  Johnson  to  the 
jurisdiction  of  the  court  over  said  defendant,  for  the  reason  that  it 
was  apparent  from  the  pleadings  and  the  evidence  produced  before 
the  court,  as  is  also  shown  by  defendant's  bill  of  exception  No.  1,  that 
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the  defendant  Ernest  Lanford  did  live  in  precinct  No.  1>  Comanche 
County,  Texas,  by  reason  of  his  living  in  precinct  No.  2,  Comanche 
County,  Texas,  in  which  precinct  there  was  no  justice  of  the  peace  and 
no  Justice  Court,  and  which  said  precinct  was  joined  to  precinct  No.  1 
for  judicial  purposes  by  article  1589^  Bevised  Statutes. 

SPEER,  Associate  Justice.— W.  C.  Lanford  sued  B.  H.  Johnson 
and  Ernest  Lanford  in  the  Justice's  Court  of  precinct  No.  1,  Comanche 
County,  in  an  action  of  debt.  The  defendant  Johnson  answered,  plead- 
ing his  privilege  to  be  sued  in  precinct  No.  1  in  Tom  Green  County, 
which  plea  was  overruled  both  in  the  Justice  and  County  Courts,  and  the 
ruling  in  that  particular  constitutes  the  principal  ground  for  reversal  on 
this  writ  of  error. 

In  the  County  Court,  where  the  case  was  tried  on  appeal  from  the 
Justice's  Court,  it  was  agreed  that  the  plaintiff  and  Ernest  Lanford 
both  resided  in  precinct  No.  2,  Comanche  County,  and  that  the  defend- 
ant Johnson  resided  in  justice  precinct  No.  1  of  Tom  Green  County, 
and  had  not  contracted  in  writing  to  pay  the  debt  sued  for  in  precinct 
No.  1,  Comanche  County.  It  also  appears  that  there  was  no  qualified 
acting  justice  of  the  peace  in  precinct  No.  2,  Comanche  County,  and  that 
the  defendant  Ernest  Lanford  was  therefore  properly  sued  in  precinct 
No.  1,  or  at  least  he  interposed  no  objections  to  being  sued  there.  The 
view  of  the  trial  court  doubtless  was,  and  the  insistence  of  defendants  in 
error  now  is,  that  since  the  Justice  and  County  Court  had  jurisdiction 
over  the  person  of  Ernest  Lanford,  therefore  plaintiff  in  error  could 
properly  be  joined  in  the  suit  in  that  precinct.  But  this  does  not  at  all 
follow.  It  is  well  settled  by  numerous  decisions  that  the  privilege  of 
being  sued  in  one's  own  county  and  precinct  is  a  valuable  right,  and  that 
before  one  may  be  sued  elsewhere  the  case  must  come  clearly  within  one 
of  the  exceptions  noted  in  the  statute.  The  only  exception  which  possibly 
could  be  construed  to  justify  holding  plaintiff  in  error  in  the  present 
case  is  the  one  providing  that  the  suit  in  the  court  of  a  justice  of  the 
peace  shall  be  commenced  in  the  county  and  precinct  in  which  the  de- 
fendant, *'or  one  or  more  of  the  several  defendants,"  resides.  Now,  it  is 
agreed  that  neither  of  the  defendants  resided  in  precinct  No.  1,  Coman- 
che County,  and  there  is  therefore  clearly  no  ground  for  maintaining 
the  suit  in  that  precinct  as  against  the  plea  of  privilege  timely  inter- 
posed. Sayles'  Texas  Civil  Statutes,  article  1585;  Behrens  Drug  Co.  v. 
Hamilton  &  McCarty,  92  Texas,  284;  St.  Louis  S.  W.  By.  Co.  v.  Mc- 
Knight,  99  Texas,  289.  For  the  error  of  the  County  Court  in  failing 
to  sustain  plaintiff  in  error's  plea  of  privilege  the  judgment  is  reversed. 

Article  1194e  of  the  Act  of  April  18,  1907  (Gen.  Laws  of  Texas,  1907, 
p.  249),  provides:  "That  whenever  a  plea  of  privilege  to  the  venue  to 
be  sued  in  some  other  county  than  the  county  in  which  the  suit  is  pend- 
ing shall  be  sustained,  that  the  court  shall  order  the  venue  to  be  changed 
to  the  proper  court  of  the  county  having  jurisdiction  of  the  parties  and 
the  cause,  and  that  the  clerk  shall  make  up  a  transcript  of  all  the  orders 
made  in  said  cause,  certifying  thereto  officially  under  the  seal  of  the 
court,  and  transmit  the  same  with  the  original  papers  in  the  cause  to  the 
clerk  of  the  court  to  which  the  venue  has  been  changed."  The  cause  is 
therefore  remanded  to  the  County  Court  of  Comanche  County  with  in- 
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structions  to  sustain  plaintiff  in  error's  plea,  and  to  enter  an  order 
changing  the  venue  to  precinct  No.  1  of  Tom  Green  County  in  accord- 
ance wi&  the  foregoing  article. 

Reversed  and  remanded  with  instructions. 


Kate  L.  Isbell  v.  W.  W.  Southworth. 

Decided  November  21,  1908. 

Treipan  to  Try  Title— Pleading. 

Where  plaintiff  in  trespass  to  try  title  showed  a  prima  facie  right  to 
recover,  by  conveyances  carrying  the  title  of  the  original  grantee,  defendant, 
who  had  plead  only  not  guilty  and  limitation,  could  not  defeat  plaintiff's  re- 
covery by  showing  that  the  land  was  listed  as  the  property  of  a  partnership 
formerly  owning  it,  in  an  auction  sale  of  the  assets  of  such  partnership,  and 
that  he  had  acquired  an  interest  therein  under  such  sale.  There  being  no  con- 
veyance from  such  partnership,  the  right  so  claimed  was  not  a  title,  interest 
or  ri^ht  in  the  land,  but  a  mere  right  to  acquire  one,  which  required  special 
ifleadmgs  to  enable  him  to  assert  it. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

C.  H.  Earnest  and  TT.  D,  Benson,  for  appellant. — The  purchase  money 
for  the  land  having  been  furnished  by  the  firm  of  Gilliland  &  Co.,  of 
which  firm  Kate  L.  Isbell,  plaintiff,  and  her  brother,  J.  E.  S.  Gilliland, 
were  the  sole  capital-furnishing  members,  though  the  title  was  taken 
in  the  name  of  Gilliland  &  Co.  by  a  deed  which  recited  that  said  firm 
was  composed  of  Kate  L.  Isbell,  J.  B.  S.  Gilliland  and  W.  W.  South- 
worth,  there  was  a  resulting  trust  in  favor  of  plaintiff,  Kate  L.  Isbell 
and  J.  B.  S.  Gilliland,  the  said  W.  W.  Southworth  being  only  a  profit- 
sharing  partner  in  the  firm,  and  said  firm  having  done  a  losing  business. 
Tarpley  v.  Poage,  2  Texas,  150;  Bums  v.  Boss,  71  Texas,  516-19;  Bay- 
lor V.  Hopf,  17  S.  W.,  231. 

McOee  &  PucJcett,  for  appellee. — The  equities  of  the  firm  of  Gilliland 
&  Co.  in  the  land  in  controversy  were  sold  to  the  firm  of  Stanley  Good  & 
Co.  after  the  dissolution  of  the  former  by  the  death  of  J.  B.  S.  Gilliland, 
and  the  appellant  was  paid  the  whole  of  the  proceeds  of  such  sale,  and 
can  not  now  claim  any  legal  or  equitable  rights  to  the  land,  or  any  part 
of  it,  by  reason  of  her  connection  with  the  firm  of  Gilliland  &  Co. 
Baldwin  v.  Bichardson,  33  Texas,  28 ;  Murrell  v.  Mandelbaum,  85  Texas, 
22;  Spencer  v.  Jones,  92  Texas,  616. 

PRESLEB,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellant,  Mrs.  Kate  L.  Isbell,  against  appellees,  W. 
W.  Southworth,  Jay  Goode,  George  Wiegand  and  Matt  Wiegand,  to  re- 
cover the  title  and  possession  of  six  hundred  and  forty  acres  of  land  in 
Lubbock  County,  Texas,  being  section  51,  block  A,  certificate  No.  439, 
H.,  E.  &  W.  T.  Bailway  Company.  In  addition  to  the  ordinary  allega- 
tions of  trespass  to  try  title,  the  plaintiff  pleaded  the  statute  of  five  years 
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limitation.    Defendants  Jay  Goode,  George  and  Matt  Wiegand  filed  no 
answer.    The  defendant  W.  W.  Southworth  answered  by  general  demur- 
rer and  plea  of  not  guilty,  and  specially  hy  plea  of  four  years  limitation 
against  any  rights  asserted  by  appellant  growing  out  of  a  settlement  of 
partnership  affairs.    On  trial  of  the  case  before  the  court  without  a  jury 
judgment  final  was  rendered  in  favor  of  plaintiff  against  the  defendant 
Jay  Goode,  George  Wiegand  and  Matt  Wiegand  for  the  entire  tract  of 
land  in  controversy,  and  against  appellee  W.  W.  Southworth  for  an  un- 
divided three-fourths  interest  in  said  land,  and  in  favor  of  the  said  W. 
W.  Southworth  for  an  undivided  one-fourth  interest  thereof.    The  sec- 
tion of  land  in  controversy  in  this  case  was  originally  granted  by  the 
State  of  Texas  to  James  R.  Buffell,  who  afterwards  conveyed  the  same 
to  E.  R.  Dequasie,  who  in  1884  conveyed  the  same  in  trust  to  J.  B. 
Lucas,  trustee,  by  deed  of  trust  dated  April  1,  1884,  to  secure  Backus  & 
Company  in  the  payment  of  a  promissory  note  for  $712.50,  dated  April 
1,  1884,  and  payable  one  day  after  date.    Thereafter  said  J.  B.  Lucas, 
trustee,  by  deed  of  date  August  19,  1884,  conveyed  said  land  to  W.  W. 
Southworth,  who  on  July  3,  1888,  by  deed  of  that  date  conveyed  said 
land  to  Gilliland  &  Company,  a  firm  composed  of  J.  R.  S.  Gilliland, 
Kate  L.  Isbell  and  W.  W.  Southworth.    It  appears  from  the  evidence  in 
this  case  that  the  firm  of  Gilliland  &  Company  succeeded  the  firm  of 
Backus  &  Company,  and  that  the  capital  and  money  invested  in  said 
business  was  equally  contributed  by  J.  R.  S.  Gilliland  and  Mrs.  Kate  L. 
Jsbell ;  that  W.  W.  Southworth  had  only  an  interest  in  the  profits  of  ^aid 
business,  of  which  he  had  the  management  and  control,  but  furnished 
no  capital  at  any  time.    It  further  appears  that  after  several  years'  op- 
eration of  said  mercantile  business  at  Colorado  City  and  El  Paso  the 
firm  of  Gilliland  &  Company  was  dissolved  by  the  death  of  J.  B.  S. 
Gilliland,  and  that  the  net  result  of  said  business  venture  had  been  a 
loss  of  about  seven  thousand  two  hundred  dollars  of  the  original  capital 
furnished  by  Mrs.  Isbell  and  J.  R.  S.  Gilliland,  and  that  there  were  no 
profits  growing  out  of  the  conduct  and  management  of  said  business  of 
Gilliland  &  Company,  and  that  at  the  time  of  the  dissolution  of  said 
firm  appellant,  Mrs.  Kate  L.  Isbell,  claimed  to  be  the  sole  owner  of  the 
interest  of  J.  R.  S.  Gilliland  in  the  remaining  property  and  effects  of 
said  firm  of  Gilliland  &  Company.    Also  that  W.  W.  Southworth  never 
at  any  time  had  any  money  in  the  business  of  said  firm,  but  that  his 
total  interest  therein  was  that  of  manager,  with  a  share  in  the  profits, 
if  any.     It  also  appears  that  upon  the  death  of  J.  R.  S.  Gilliland,  by 
agreement  of  attorneys  representing  Gilliland,  Mrs.  Isbell  and  South- 
worth,  said  business  of  Gilliland  &  Company  was  closed  out  by  selling 
at  auction  all  the  assets,  goods,  merchandise  and  land  belonging  to  said 
firm  of  Gilliland  &  Company,  and  the  proceeds  of  such  sale,  amounting 
to  two  thousand  eight  hundred  dollars,  were  turned  over  to  H.  D. 
Laughlin,  attorney  for  Mrs.  Isbell.    We  deem  it  proper  to  say  here  that 
there  is  a  controversy  shown  by  the  evidence  between  the  only  two  wit- 
nesses who  testified  as  to  what  was  included  in  this  sale — ^to  wit:  Mrs. 
Isbell  and  Southworth.    The  former  contended  that  only  the  drygoods 
were  sold,  and  that  she  still  owned  the  remaining  assets  of  the  firm  of 
Gilliland  &  Company,  and  the  appellee,  Southworth,  testified  that  the 
land  in  controversy  was  listed  and  sold  together  with  the  stock  of  dry- 
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goods^  fixtures  and  other  property  belonging  to  the  firm  of  Qilliland  & 
Company.  Said  last-named  witness  also  testified  that  at  said  auction 
sale  the  firm  of  Stanley,  Gfoode  &  Company,  a  firm  composed  of  Jay 
Goode,  Henry  D.  Laughlin,  Mrs.  Kate  L.  Isbell  and  W.  W.  Southworth, 
and  organized  for  the  purpose  of  buying  the  assets  of  Gilliland  &  Com- 
pany, bought  all  the  assets  of  said  firm,  including  the  land  in  contro- 
versy, and  that  said  land  was  listed  as  a  part  of  the  assets  of  said  firm, 
and  that  his  (Southworth^s)  interest  in  the  land  in  controversy  is  one- 
fourth  thereof,  and  originated  under  and  by  virtue  of  said  purchase  at 
said  auction  sale  by  said  firm  of  Stanley,  Goode  &  Company,  and  that 
the  interest  of  Henry  D.  Laughlin,  Jay  Goode  and  Mrs.  Kate  L.  Isbell 
in  said  tract  of  land  in  controversy  was  a  one-fourth  interest  each,  and 
their  respective  claims  to  said  land  originated  as  did  his  under  and  by 
virtue  of  said  auction  sale  above  mentioned. 

There  are  no  findings  of  fact  by  the  trial  court  shown  in  the  record. 
We  conclude  that  the  theory  upon  which  the  court  based  its  judgment  in 
this  case  awarding  Mrs.  Isbell,  the  appellant>  three-fourths  of  the  land 
in  controversy,  and  the  appellee,  Southworth,  one-fourth  of  the  same,  is 
founded  upon  the  contention  of  appellant,  as  hereinbefore  set  out,  to 
wit,  that  both  appellant  and  appellee's  claims  to  this  land  and  interest 
therein  arose  under  and  by  virtue  of  the  auction  sale  of  the  assets  of  the 
firm  of  Gilliland  &  Company,  but  we  are  constrained  to  the  opinion  that 
the  evidence  in  this  case  shows  that  title  to  said  land  on  the  dissolution 
of  the  firm  of  Gilliland  &  Company  vested  in  the  appellant,  Mrs.  Isbell, 
as  against  these  defendants,  and  that  under  the  allegations  of  her  peti- 
tion to  the  effect  that  she  was  the  legal  and  equitable  owner  of  the  land 
in  controversy,  upon  the  admission  in  evidence  of  the  recorded  deeds 
mentioned  in  the  statement  of  facts,  to  wit,  title  from  the  State  of  Texas 
to  James  B.  Euffell,  deed  from  James  E.  Buffell  to  E.  R.  Dequasie,  deed 
of  trust  from  E.  E.  Dequasie  to  J.  B.  Lucas,  trustee,  deed  from  J.  B. 
Lucas,  trustee,  to  W.  W.  Southworth,  deed  from  W.  W.  Southworth  to 
Gilliland  &  Company ;  and  upon  proof  of  the  further  fact,  as  shown  by 
the  evidence  herein,  that  appellee  Southworth  was  only  interested  in 
the  business  of  the  firm  to  the  extent  of  one-third  of  the  profits,  had 
never  furnished  any  of  the  capital,  and  that  there  had  been  no  profits, 
but  a  loss,  from  his  operation  and  conduct  of  said  business,  it  appearing 
that,  if  Mrs.  Isbell  had  not  become  the  owner  of  the  interest  of  J.  E.  S. 
Gilliland  in  the  land,  she  was  a  joint  owner  and  tenant  in  common  with 
his  heirs  therein;  she  made  a  prima  facie  case  supporting  her  claim  of 
title  to  the  property  in  controversy,  and  was  entitled,  under  the  record 
in  this  case,  to  a  judgment  against  these  defendants  in  her  favor  for  all 
the  land  in  controversy;  as  we  are  of  the  further  opinion  that  appellee 
Southworth,  having  pleaded  in  this  case  only  a  general  demurrer,  not 
guilty,  and  plea  of  four  years  limitation  respecting  partnership  matters, 
could  not,  under  his  plea  of  not  guilty,  set  up  any  claim  of  right  or 
equity  in  said  land  arising  under  and  by  virtue  of  said  auction  sale  of 
the  assets  and  property  of  Gilliland  &  Company,  this  in  our  opinion 
being  such  an  independent  matter  of  equitable  right  as  is  required  to  be 
specially  pleaded,  not  being  involved  in  the  issue  of  title  directly  in  con- 
troversy, it  appearing  from  the  record  that  no  deed  had  ever  been  made 
Vol.  LH.  Civil— 26. 
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by  anyone  to  Stanley,  Goode  &  Company,  or  to  any  member  of  said  finn, 
purporting  to  convey  title  to  the  land  in  controversy,  so  far  as  shown  by 
the  record  in  this  case,  the  most  that  can  be  said  of  the  rights  originat- 
ing under  said  auction  sale  of  said  land* (if,  in  fact,  the  land  was  in- 
cluded) is  that  it  amounted  to  a  parol  agreement  to  convey  the  land  bo 
listed  and  sold  at  said  auction.  As  hereinbefore  indicated,  we  are  of  the 
opinion  that  the  pleadings  of  appellee  are  insufficient  to  admit  proof  of 
any  interest  in  the  land  in  controversy  arising  out  of  said  auction  sale, 
and  that  the  record  in  this  case  fails  to  show  any  title,  interest  or  right 
in  the  land  otherwise  acquired  by  him.  Perego  v.  White,  77  Texas,  196; 
Ayres  v.  Duprey,  27  Texas,  601 ;  Stroud  v.  Springfield,  28  Texas,  673 ; 
Catlin  V.  Bennett,  47  Texas,  172;  Rippetoe  v.  Dwyer,  49  Texas,  507; 
Williams  v.  Barnett,  52  Texas,  132;  Fuller  v.  O'Neil,  69  Texas,  352; 
6  Am.  St.  Bep.,  62;  Mexia  v.  Lewis,  12  Texas  Civ.  App.,  105;  McCamp- 
bell  V.  Durst,  15  Texas  Civ.  App.,  531;  Hanrick  v.  Gurley  (Texas  Civ.), 
48  S.  W.,  999,  and  Matthews  v.  Moses,  21  Texas  Civ.  App.,  496. 

We  therefore  conclude  that  this  case  should  be  here  reversed  as  to  the 
one-fourth  interest  awarded  appellee  in  the  court  below,  and  said  case  re- 
manded for  a  new  trial  as  to  said  interest,  and  in  all  other  respects  the 
judgment  appealed  from  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


Eng  Jelinek  v.  State  op  Texas. 

Decided  NoYember  21,  1008. 


1. — ^Disorderly  Home    Sale  of  Intoxioatlng  Liquon — Tnjunotlon — Pleadiiifl:. 

A  petition  for  injunction  against  the  keeping  of  a  disorderly  house  whicli 
alleged  that  "spirituous,  vinous  and  malt  liquors"  were  there  kept  and  sold 
by  defendant  without  obtaining  license  therefor  was  not  defective  in  failing 
to  charge  that  the  liquor  so  kept  was  intoxicating. 


8. — Same— Hegativing  Szoeptioni. 

It  is  ordinarily  sufficient  to  charge  an  offense  in  the  terms  of  the  statute 
defining  it,  and  unnecessary  to  negative  an  exception  to  liability  not  made  by 
the  Act  defining  the  offense. 

S.^— S&nie. 

The  statute  having  declared  "any  house  in  which  spirituous,  vinous  or  malt 
liquors  are  sold  or  kept  for  sale  without  first  having  obtained  a  license,"  to 
be  a  disorderly  house  (Gen.  Laws,  1907,  p.  246,  amending  Penal  Code,  art.  359) 
it  would  seem  that  the  courts  were  authorized  to  indulge  the  presumption 
that  the  liquors  so  enumerated  were  intoxicating. 

4. — ^Injnnotlon — ^Answer. 

On  appeal  from  an  order  granting  temporary  injunction,  an  answer  of  the 
defendant  to  the  merits  filed  after  the  issuance  of  the  temporary  writ  cannot 
be  considered. 

Appeal  from  the  District  Court  of  Baylor  County.     Tried  below  be- 
fore Hon.  Chas.  E.  Coombes. 

J.  T.  Montgomery,  Bisland  &  Bruce  and  Baker,  Botis,  Parlcer  S  Oar- 
wood,  for  appellant. — No  license  is  required  for  the  sale  of  spirituous, 
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vinous  or  malt  liquors  unless  the  same  are  capable  of  producing  intoxi- 
cation; still,  under  the  allegations  of  plaintiflp's  petition,  were  defend- 
ant engaged  in  the  sale  of  spirituous,  vinous  and  malt  liquors,  and  such 
liquors  as  sold  by  him  were  not  capable  of  producing  intoxication,  then 
defendant  would  be  deprived  of  his  right  to  sell,  although  no  license 
was  required.  The  very  answer  of  the  defendant  in  this  case  shows  that 
he  is  engaged  in  the  sale  of  malt  liquor  at  the  place  described  in  plain- 
tiff^s  petition,  but  that  said  malt  liquor  is  not  capable  of  producing  in- 
toxication and  no  license  is  required  by  law  for  the  sale  of  same.  We  call 
the  court's  attention  to  the  cases  of  Gillis  v.  Bosenheimer,  64  Texas, 
243;  CotuUa  v.  Burswell,  54  S.  W.,  614,  in  support  of  our  contention. 

T.  J.  North,  D.  A.  Holman,  D.F.  Oo88SJidJ.A.Wheat,toT8Lf^ellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  allowed  under  a  re- 
cent Act  of  the  Legislature  (see  Gen.  Laws  1907,  p.  207)  from  an  order 
of  the  Honorable  Charles  E.  Coombes,  judge  of  the  Fiftieth  Judicial 
District,  directing  the  issuance  of  an  injunction  at  the  suit  of  the  county 
attorney  of  Baylor  County  to  restrain  appellant  from  keeping  a  dis- 
orderly house.  The  charging  part  of  the  petition  here  material  is  as 
follows : 

"Your  petitioner  is  informed  and  believes  and  states  as  a  fact  that 
Eng.  Jelinek,  who  is  a  resident  of  Baylor  County,  Texas,  is  directly 
concerned  in  keeping,  aiding,  assisting  and  abetting  in  keeping  a  dis- 
orderly house,  to  wit,  a  house  in  which  spirituous,  vinous  and  malt 
liquors  are  sold  and  kept  for  sale,  without  the  said  Eng  Jelinek  first 
having  obtained  a  license  under  the  laws  of  this  State  to  retail  such 
liquors  at  and  in  the  house  hereinafter  described  and  located,  as  follows, 
to  wit :  Said  house  is  located  in  the  city  of  Seymour,  in  the  County  of 
Baylor,  State  of  Texas,  and  situated  on  the  south  one-third  of  lot  No.  1 
and  the  north  one-third  of  lot  No.  2,  in  block  5,  in  McLain's  part  of  the 
original  town  of  Seymour,  Baylor  County,  Texas;  said  building  being 
a  one-story  brick  building  facing  on  Main  Street  in  said  city  of  Sey- 
mour. And  the  said  T.  J.  North,  county  attorney  in  and  for  Baylor 
County,  Texas,  in  the  name  and  by  the  authority  of  the  State  of  Texas, 
further  says  that  he  is  informed  and  believes  that  said  Eng  Jelinek  is 
now,  and  for  some  time  past  has  been,  in  the  actual  and  habitual  use  and 
occupancy  of  the  above  described  premises  for  the  purpose  of  keeping 
and  aiding  and  abetting  in  keeping  said  disorderly  house,  to  wit,  the 
house  in  which  spirituous,  vinous  and  malt  liquors  are  sold  and  kept  for 
sale,  without  first  having  obtained  a  license  under  the  laws  of  this  State 
to  retail  such  liquors,  being  the  house  above  described,  in  open  violation 
of  law.'* 

The  petition  is  not  questioned  in  its  formal  parts  or  prayer,  but  it  is 
insisted  that  no  right  to  the  issuance  of  an  injunction  is  shown  in  that 
it  is  not  averred  that  the  "spirituous,  vinous  and  malt  liquors"  charged 
to  be  kept  and  sold  by  appellant  in  the  house  specified  in  petition  are 
capable  of  producing  intoxication.  The  insistence  is  that  since  the  de- 
cision of  our  Court  of  Criminal  Appeals  in  the  case  of  Ex  parte  Woods, 
52  Texas  Crim.  Rep.,  575,  declaring  the  Act  of  the  Thirtieth  Legisla- 
ture approved  April  16,  1907  (see  Gen.  Laws  1907,  p.  212),  authorizing 
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an  occupation  tax,  and  in  certain  instances  requiring  license  of  dealers 
in  malt  liquors^  to  be  unconstitutional^  no  license  is  required  of  dealers 
in  either  spirituous,  vinous  or  malt  liquors  not  capable  of  producing  in- 
toxication, and  hence  an  exception  to  the  requirement  of  license  exists 
that  should  have  been  negatived  in  the  petition. 

The  question  presented  is  not  free  from  difficulty,  but  we  have  finally 
concluded  to  overrule  appellant's  contention.  The  Act  under  which  the 
proceeding  is  prosecuted  (Gen.  Laws  1907,  p.  246)  is  one  amending 
article  359  of  the  Penal  Code  defining  disorderly  houses.  So  far  as  ap- 
plicable here,  a  disorderly  house  is  defined  to  be  "any  house  in  which  spir- 
ituous, vinous  or  malt  liquors  are  sold  or  kept  for  sale  without  first  hav- 
ing obtained  a  license  under  the  laws  of  this  State  to  retail  such  liquors/' 
The  Act  further  provides  that  "the  habitual,  actual,  threatened  or  con- 
templated use  of  any  premises,  place,  building,  or  part  thereof,  for  the 
purpose  of  keeping,  being  interested  in,  aiding  or  abetting  the  keeping 
of  a  disorderly  house  shall  be  enjoined  at  the  suit  of  either  the  State  or 
any  citizen  thereof." 

It  is  to  be  observed  that  the  petition  includes  the  terms  of  the  Act 
defining  a  disorderly  house,  and  it  is  only  by  calling  in  aid  said  de- 
cision and  the  Act  approved  April  18,  1907  (Gen.  Laws  1907,  p.  268), 
regulating  the  sale  of  intoxicating  liquors,  that  it  is  made  to  appear  that 
a  license  is  required  for  retailing  such  spirituous,  vinous  or  malt  liquors 
only  as  are  "capable  of  producing  intoxication."  In  other  words,  the 
Act  defining  a  disorderly  house  in  terms  inhibits  the  keeping  of  any 
house  in  which  spirituous,  vinous  or  malt  liquors  are  sold  or  kept  for 
sale  without  first  having  obtained  license  under  the  laws  of  the  State, 
regardless  of  whether  or  not  such  liquors  are  intoxicating.  Ordinarily, 
even  in  cases  of  indictment  it  is  sufficient  to  charge  an  offense  in  the 
terms  of  the  statute  defining  it.  Ordinarily,  too,  exceptions  to  the  op- 
eration of  a  law  need  not  be  negatived  in  an  indictment  unless  the  ex- 
ception be  made  in  the  very  Act  defining  the  offense.  See  White's  Code 
of  Criminal  Procedure,  section  375,  and  authorities  therein  cited.  We 
know  of  no  reason  why  greater  particularity  in  pleading  should  be  re- 
quired in  this  proceeding,  which  is  at  most  only  quasi  criminal.  The 
object  to  be  attained  by  the  Act  authorizing  this  proceeding  is  the  sup- 
pression of  disorderly  houses.  Such  houses  may  be  constituted  in  any 
one  or  more  of  the  ways  designated  in  the  statute  defining  them,  and 
among  others  in  the  way  declared  by  the  petition  before  us.  If  it  be 
true  that  appellant  comes  within  an  exception  arising  under  other  stat- 
utes, it  can  and  will  doubtless  be  determined  in  a  hearing  upon  the 
merits  which  the  law  affords  him,  but  for  the  purposes  of  the  present 
construction,  arising  as  it  does  without  exception  or  demurrer  tl^at  we 
can  consider,  we  feel  that  we  are  authorized  to  indulge  the  presumption 
that  the  words  "spirituous,  vinous  and  malt  liquors'*  import  at  least 
some  degree  of  an  intoxicating  property,  and  therefore  within  the  pur- 
view of  the  law. 

In  the  case  of  the  State  v.  Beily,  52  Atl.,  1005,  the  Supreme  Court  of 
New  Jersey,  in  disposing  of  an  indictment  against  Beily,  to  which  he 
had  entered  a  plea  of  guilty,  for  having  unlawfully  and  habitually  sold, 
offered  and  exposed  for  sale  certain  spirituous,  vinous,  malt  and  brewed 
liquors,  say :  "Against  the  indictment  thus  confessed  the  defendant  pre- 
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sents  only  one  objection  outside  of  those  which  have  teen  considered 
and  overruled  in  the  case  of  State  v.  Farnum  (at  this  term),  52  Atl., 
956.  That  objection  is  that  the  indictment  fails  to  aver,  according  to 
the  words  of  section  74  of  the  Criminal  Procedure  Act  (P.  L.  1898,  p. 
894),  that  the  liquors  sold  weie  intoxicating.  As  was  said  in  State  v. 
Schmid,  57  N".  J.  L.,  625,  627,  31  Atl.,  280,  this  section  74  does  not  at- 
tempt to  prescribe  the  language  in  which  the  pleader  should  aver  the 
facts ;  its  purpose  was  merely  to  do  away  with  the  allegation  of  keeping 
a  disorderly  house,  and  substitute  therefor  an  allegation  of  the  sale  of 
intoxicating  liquors  contrary  to  law,  when  such  sale  was  the  only  ele- 
ment of  unlawfulness  to  be  proved.  It  is  enough,  therefore,  if  the  con- 
clusion of  the  indictment  distinctly  shows  that  the  substance  of  the 
charge  is  the  habitual  sale  of  intoxicating  liquors  contrary  to  law.  This 
indictment,  employing  the  words  of  the  said  section  66,  describes  the 
liquors  sold  as  ^spirituous,  vinous  and  malt.*  Each  of  these  sorts  of 
liquor  is  commonly  known  to  contain  a  considerable  proportion  of  alco- 
hol, and  alcohol  is  commonly  known  to  be  an  intoxicant.  Therefore 
when,  in  its  conclusion,  this  indictment  alleged  that  the  sale  of  those 
liquors  was  contrary  to  law,  it  complied,  in  substance,  with  said  section 
74.  Taken  in  its  entirety,  the  indictment  clearly  charged,  and  with  suf- 
ficient particularity,  the  sale  of  intoxicating  liquors  under  such  circum- 
stances as  would,  at  common  law,  have  constituted  the  offense  of  keeping 
a  disorderly  house.  This  fulfills  the  requirements  of  our  statutes.''  This 
authority  in  a  measure  seems  applicable  here,  and  tends,  we  think,  to 
support  the  view  we  have  expressed. 

In  coming  to  the  conclusion  indicated,  we  have  not  regarded,  as 
urged  to  do,  an  answer  to  the  merits  that  appears  to  have  been  filed  by 
appellant  after  the  issuance  of  the  writ  of  injunction  in  this  case.  It 
was  not  before  the  judge  who  granted  the  order  of  injunction,  and  there- 
fore, under  the  Act  authorizing  appeals  from  such  orders,  can  not  be 
considered  by  us.  See  City  of  Paris  v.  Sturgeon,  110  S.  W.,  459,  which 
we  approve.  Whether,  as  alleged  in  the  answer,  the  ^^Hiawatha''  which 
appellant  confesses  he  is  selling  is  a  harmless,  non-intoxicating  malt 
liquor,  as  he  insists,  must  be  determined  by  the  trial  tribunal  as  other  is- 
sues of  fact. 

We  conclude  that  the  judgment  should  be  afQrmed. 

Affirmed. 


W.  A.  Wall  et  al.  v.  F.  E.  Lubbock  et  al. 

Decided  November  25,  1908. 

Iw — Eridenoe — ^Fedigree — ^Declarations. 

The  rule  admitting  hearsay  evidence  in  matters  of  pedigree  permits  proof 
by  a  member  of  the  family  of  their  descent  from  a  certain  ancestor  and  of  his 
death  and  the  date  thereof,  though  known  to  the  witness  only  from  declarations 
of  other  living  members  of  the  family,  or  of  persons  not  members. 

8.«— Same — ^Understandinfir  in  Community. 

Hearsay  admissible  in  proof  of  matters  of  pedigree  includes  evidence  of  the 
general  understanding  of  the  community  on  descent,  widowhood  at  a  given 
date,  etc. 
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3. — ^Agency — Death — ^EevooatioiL 

A  deed  by  an  agent  made  after  the  revocation  of  his  authority  bv  death 
of  the  principal  is  void;  and  such  revocation  on  death  must  be  assumed  in  the 
absence  of  evidence  that  the  agent's  power  was  coupled  with  an  interest. 

4. — Same— limitation — Color  of  Title. 

A  conveyance  by  an  agent  after  revocation  of  his  authority  by  death  of 
the  principal,  being  void,  will  not  furnish  color  of  title  under  the  three  years 
statute  of  limitation/ 

5. — ^Limitation — ^Ten  Years— Constructive  Possession. 

Constructive  possession  does  not  extend  to  the  boundaries  described  in  the 
muniment  of  title,  other  than  a  deed,  under  which  the  possessor  claims,  unless 
the  instrument  is  duly  registered.  If  same  is  a  will,  the  record  of  which  has 
been  destroyed,  the  registration  must  be  supplied  within  the  time  and  in  the 
manner  prescribed  in  order  to  maintain  constructive  possession.  (Rev.  Stats., 
arts.  3344,  4507,  4600,  5352.) 

• 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  below  before 
Hon.  James  I.  Perkins. 

Hamilton  &  Winton,  John  Hamman  and  John  B.  Warren,  for  appel- 
lants.— The  evidence  of  F.  R.  Lubbock,  to  the  effect  that  John  S.  Chive- 
ral  died  in  1836,  being  hearsay,  was  not  admissible  in  evidence  unless  it 
was  shown:  (1)  That  he  testified  as  to  said  fact  from  family  history; 
or  (2)  that  he  had  gotten  such  information  from  specific  declaration  or 
declarations  of  a  member  or  members  of  the  family  since  deceased;  and 
(3)  that  the  declaration  or  declarations  were  made  before  this  contro- 
versy arose.  Byers  v.  Wallace,  87  Texas,  511;  Nunn  v.  Mayes,  9  Texas 
Cir.  App.,  371-3 ;  De  Leon  v.  McMurray,  5  Texas  Civ.  App.,  283 ;  Wal- 
lace V.  Howard,  30  S.  W.,  711;  Johns  v.  Northcutt,  49  Texas,  455; 
Davidson  v.  Senior,  3  Texas  Civ.  App.,  547;  Cook  v.  Cattle  Co.,  39  S. 
W.,  1010;  Schott  V.  Pellerim,  43  S.  W.,  944;  Nehring  v.  McMurrian, 
94  Texas,  51,  52;  Abbott's  Trial  Evidence,  p.  91  (2d  ed.). 

The  evidence  of  F.  R.  Lubbock,  to  the  effect  that  John  S.  Chiveral 
died  in  1836,  was  inadmissible,  because  it  was  hearsay  and  a  statement 
of  an  independent  fact  not  connected  with  or  related  to  pedigree  upon 
which  plaintiffs  founded  the  right  to  invalidate  the  deed  from  Prazier 
to  Smith,  and  such  evidence  is  not  admissible  to  prove  such  fact  except 
when  it  tends  to  identify  the  person  in  question  as  a  member  of  a  par- 
ticular family.  Byers  v.  Wallace,  87  Texas,  511 ;  1  Phillips  on  Evi- 
dence (5th  Am.  edO,  207;  State  v.  Marshall,  137  Mo.,  480,  621. 

The  evidence  of  F.  B.  Lubbock,  to  the  effect  that  John  S.  Chiveral 
died  in  1836,  was  not  admissible,  because  the  said  evidence  was  hearsay, 
and  it  appeared  aflBrmatively  from  the  evidence  that  Mrs.  Jane  Jack- 
son, the  only  surviving  child  of  John  S.  Chiveral,  was  still  living  at  La 
Porte,  Texas,  and  there  was  other  and  better  evidence  of  said  fact.  Ab- 
bott's Trial  Evidence  (2d  ed.),  116. 

General  understanding  that  John  S.  Chiveral  was  dead  at  a  particular 
time,  and  that  he  had  been  murdered,  was  not  admissible  in  evidence, 
because  hearsay,  especially  as  the  witness  testified  that  he  was  only  eight 
years  old  at  the  time  testified  about,  and  that  he  never  talked  to  the  sup- 
posed widow  or  any  of  her  children  concerning  such  matter.    Abbott's 
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Trial  Evidence  (2d  ed.),  121;  Jackson  v.  Brawner,  18  Johns.,  37;  Texas 
Mexican  By.  Co.  v.  Douglass,  69  Texas,  694. 

When  the  evidence  on  a  proposition  advanced  by  a  litigant  is  so  pre- 
ponderating in  his  favor  that  the  court  would  be  required  to  set  aside 
the  verdict  of  the  jury,  if  the  jury  should  find  adversely  to  such  litigant, 
then  the  court  is  authorized,  and  it  is  his  duty,  to  instruct  the  jury  per- 
emptorily in  favor  of  such  litigant,  if  such  issue  is  decisive  of  the  rights 
of  the  parties.  Veramendi  v.  Hutchins,  48  Texas,  651 ;  Watrous  v.  Mc- 
Grew,  16  Texas,  506;  Bigsby  v.  Galceron,  15  Texas  Civ.  App.,  379; 
Maxon  v.  Jennings,  19  Texas  Civ.  App.,  707 ;  Dailey  v.  Starr,  26  Texas, 
565;  Williams  v.  Conger,  125  U.  S.,  422;  Johnson  v.  Timmons,  50 
Texas,  533;  Garner  v.  Lasker,  71  Texas,  435;  Hensel  v.  Kegans,  79 
Texas,  349;  Harrison  v.  McMurray,  71  Texas,  128;  Johnson  v.  Shaw, 
41  Texas,  433;  McCulloch  Co.  v.  Whitefort,  21  Texas  Civ.  App.,  316; 
Batcheller  v.  Besancon,  19  Texas  Civ.  App.,  137;  Poole  v.  Heirs  of 
Poster,  49  S.  W.,  923 ;  Folts  v.  Ferguson,  24  S.  W.,  658 ;  Stookesbury  v. 
Swan,  85  Texas,  573 ;  Davis  v.  Pearson,  6  Texas  Civ.  App.,  593 ;  O'Don- 
nell  V.  Johns  &  Co.,  76  Texas,  362;  Harrison  v.  Friar,  8  Texas  Civ. 
App.,  524;  Smith  v.  Swan,  2  Texas  Civ.  App.,  568. 

It  was  incumbent  on  the  court  to  submit  to  the  jury  the  question  of 
fact  as  to  the  authority  of  the  said  Frazier  to  make  said  deed  and  by  ap- 
propriate instructions  allow  the  jury  to  decide  the  question  as  to  Fra- 
ziert  authority.  Stooksbury  v.  Swan,  85  Texas,  573;  Taylor  v.  Wat- 
kins,  26  Texas,  688 ;  Dailey  v.  Starr,  26  Texas,  562 ;  Herndon  v.  Vick, 
89  Texas,  475;  Watrous  v.  McGrew,  16  Texas,  513;  Harrison  v.  Mc- 
Murray, 71  Texas,  128. 

Color  of  title  is  established  by  a  written  chain  of  transfer,  though  one 
of  the  links  is  executed  by  an  agent,  or  one  purporting  to  be  agent,  if 
to  show  a  lack  of  authority  to  execute  the  deed  it  is  necessary  to  resort 
to  evidence  aliunde  the  deed.  Pearson  v.  Burdett,  26  Texas,  171 ;  Downs 
V.  Porter,  54  Texas,  62 ;  Fry  v.  Baker,  59  Texas,  405 ;  League  v.  Bogan, 
59  Texas,  433;  Grigsby  v.  May,  84  Texas,  256;  Hanner  .v.  Moulton, 
138  U.  S.,  491 ;  Todd  v.  Willis,  66  Texas,  709. 

Goodrich  £  Synnott,  for  appellee. — ^The  witness  Lubbock,  being  a 
member  of  the  Chiveral  family,  could  testify  as  to  its  pedigree  without 
giving  the  source  of  his  information.  Elliot  on  Evidence,  sees.  360,  366, 
367,  378,  371 ;  Wharton's  Evidence,  sec.  201 ;  22  Am.  &  Eng.  Ency.  of 
Law,  647;  Byers  v.  Wallace,  87  Texas,  511;  AUston  v.  Allston,  86 
N.  W.,  57;  Jewell  v.  Jewell,  1  How.,  219;  Pulkerson  v.  Holmes,  119  IT. 
S.,  389 ;  Boone  v.  Miller,  73  Texas,  564. 

Time  of  death  is  a  part  of  pedigree,  and  the  depositions  of  Lubbock 
were  admissible  to  prove  the  date  of  the  death  of  John  S.  Chiveral,  not- 
withstanding rights  of  property  depended  upon  whether  he  died  previous 
to  June  27,  1846,  and  any  objections  to  it  must  go  to  its  weight  and  not 
to  its  admissibility.  Insurance  Co.  v.  Blodgett,  8  Texas  Civ.  App.,  45 ; 
Lessee  of  Scott  v.  Batcliff,  5  Peters,  81;  Primm  v.  Stewart,  7  Texas, 
182;  Turner  v.  Sealock,  21  Texas  Civ.  App.,  597;  1  Greenleaf  on  Evi- 
dence, sec.  104 ;  1  Elliot  on  Evidence,  sees.  374,  375 ;  Byers  v.  Wallace, 
87  Texas,  503 ;  Fulkerson  v.  Holmes,  119  U.  S.,  915 ;  Somerhill  v.  Dar- 
TOW,  94  Texas,  75. 
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General  reputation^  in  1842  or  1843,  that  Chiveral  was  dead  and  Mra. 
Chiveral  a  widow,  was  admissible  to  prove  Chiverars  death  before  that 
date.  Lessee  of  Scott  v.  Ratcliff,  5  Pet.,  81;jl  Wharton  on  Evidence, 
sec.  223;  Primm  v.  Stewart,  7  Texas,  182;  Turner  v.  Sealock,  21  Texas 
Civ.  App.,  597 ;  Houston  City  St.  Ry.  Co.  v.  Reichart,  27  S.  W.,  920. 

The  authority  of  W.  B.  Frazer  to  convey  by  virtue  of  a  power  of  at- 
torney the  land  of  John  S.  Chiveral  had  been  revoked  by  Chiveral's  pre- 
vious death,  and  the  refusal  of  the  requested  charge  was  therefore  proper. 
Cornelius  v.  Buford,  28  Texas,  207;  Stooksbury  v.  Swan,  85  Texas, 
569 ;  Perry  v.  Blackey,  47  S.  W.,  845 ;  Mast  v.  Tibbies,  60  Texas,  306 ; 
22  Am.  &  Eng.  Ency.  of  Law,  1240,  1267,  1290;  Largen  v.  State  ex  rel. 
Abney,  76  Texas,  323;  Graham  v.  Hawkins,  38  Texas,  634;  Johnson  v. 
Timmons,  50  Texas,  534;  Smith  v.  Swann,  22  S.  W.,  249;  Hensel  v. 
Kegans,  79  Texas,  350;  Kent  v.  Cecil,  25  S.  W.,  715. 

The  court,  from  the  recitation  in  the  deed  from  Frazer,  as  agent  of 
Chiveral,  having  presumed  that  power  of  attorney  had  been  executed, 
and  the  jury  having  found  that,  at  the  time  Frazer  attempted  to  act 
upon  the  authority  of  such  power  of  attorney,  Chiveral,  the  principal, 
was  dead,  and  appellants  having  suggested  no  circumstances  that  could 
defeat  the  rule  of  law,  the  court  could  but  declare  the  law,  to  wit :  That 
the  death  of  the  principal  revoked  the  authority  of  his  agent,  and  render 
judgment  for  appellees.  Stooksbury  v.  Swann,  85  Texas,  569 ;  Perry  v. 
Blakey,  47  S.  W.,  845;  Mast  v.  Tibbies,  60  Texas,' 301;  22  Am.  &  Eng. 
Ency.  of  Law,  1240, 1267, 1290;  Largen  v.  State,  76  Texas,  323;  Graham 
V.  Hawkins,  38  Texas,  634;  Johnson  v.  Timmons,  50  Texas,  534;  Smith 
V.  Swann,  27  S.  W.,  249;  Hinsel  v.  Kegans,  79  Texas,  350;  Kent  v. 
Cecil,  25  S.  W.,  715 ;  Cleveland  v.  Williams,  29  Texas,  214 ;  Nehring  v. 
McMurrian,  45  S.  W.,  1032 ;  Renf ro  v.  Waco,  33  S.  W.,  76 ;  Connor  v. 
Parsons,  30  S.  W.,  84. 

No  presumption  can  be  indulged,  in  support  of  the  deed  from  Frazer, 
as  agent  for  Chiveral,  that  the  former  acted  under  a  power  of  attor- 
nev  irrevocable  because  coupled  with  an  interest.  1  Am.  &  Eng.  Ency. 
of "^  Law,  1218,  1223,  1224,  1225;  Dougherty  v.  Moon,  59  Texas,  397; 
Hunt  V.  Rousmanier,  8  Wheat.,  174;  Harper  v.  Little,  2  Maine,  14;  11 
Am.  Dec,  25;  McDonald  v.  Hanna,  51  Fed.,  75. 

Frazer's  deed  to  Smith  was  void,  and  did  not,  therefore  constitute  such 
color  of  title  as  would  support  the  plea  of  limitation,  under  the  three 
years  statute,  notwithstanding  it  must  be  shown  by  extrinsic  evidence 
that  it  was  void.  Rev.  Stats.,  art.  3341;  Cox  v.  Bray,  29  Texas,  263; 
Connor  v.  Parsons,  30  S.  W.,  83;  Lattimer  v.  Logwood,  27  S.  W.,  960; 
Veramendi  v.  Hutchins,  48  Texas,  531;  Arnold  v.  Hodge,  20  Texas 
Civ.  App.,  211. 

One  of  the  instruments  under  which  James  Youngblood  and  Henry 
Robertson  claimed  the  land  in  controversy  during  their  possession  from 
March  30,  1870,  to  May  24,  1882,  was  a  memorandum  other  than  a  deed, 
to  wit:  The  will  of  R.  H.  Smith  and  its  probate,  and  as  the  same  was 
not  of  record,  after  1875,  till  after  the  land  in  controversy  was  deeded 
off  from  the  occupied  portion,  May  24,  1882,  then  by  such  possession. 
Youngblood  and  Robertson  could  prescribe  only  to  160  acres  to  include 
their  improvements,  which  160  acres  could  not  be  made  to  include  any 
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of  the  land  in  controversy.    Bev,  Stats.,  arts.  3344,  5352,  4600,  4597; 
Clark  V.  Hills,  67  Texas,  149 ;  Craig  v.  Cartwright,  65  Texas,  413. 

KEY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title, 
P.  E.  Lnbbock  and  others  being  plaintiffs  and  W.  A.  Wall  and  his  wife 
being  defendants  in  the  court  below.  The  land  involved  is  a  part  of  the 
John  S.  Chiveral  headright  survey  of  1,280  acres,  located  in  Sabine 
County. 

The  answer  filed  by  the  defendants  embraced  a  general  denial  and  plea 
of  not  guilty  and  limitation  of  three,  five  and  ten  years. 

The  land  was  patented  to  John  S.  Chiveral  in  1845,  and  the  plaintiffs 
proved  the  death  of  John  S.  Chiveral  and  that  they  were  his  heirs. 

The  defendants  claimed  the  land  under  a  chain  of  title  alleged  to  ex- 
tend back  to  John  S.  Chiveral.  The  first  deed  in  their  chain  of  title  is 
dated  June  27,  1846,  and  is  executed  by  W.  B.  Frazier,  purporting  to 
act  as  the  agent  and  attorney  for  John  S.  Chiveral.  The  deed  referred 
to  was  not  produced,  but*  evidence  was  submitted  tending  to  prove  its 
existence,  loss  and  contents,  and  the  jury,  in  responding  to  special  issues 
submitted  to  them,  found  that  such  deed  was  executed.  The  plaintiffs 
introduced  testimony  tending  to  show  the  death  of  John  S.  Chiveral 
prior  to  the  execution  of  the  deed  referred  to  by  W.  B.  Frazier,  as  agent 
of  Chiveral,  and  the  jury  found  as  a  fact  that  John  S.  Chiveral  was  dead 
at  the  time  Frazier  executed  that  deed.  The  jury  also  found  that  the 
defendants,  or  those  under  whom  they  held,  had  peaceable  and  adverse 
possession  of  a  portion  of  the  John  S.  Chiveral  survey  lying  south  of 
the  Houston  Bayou  in  Sabine  County,  cultivating,  using  or  enjoying  the 
same  for  ten  consecutive  years  after  the  30th  day  of  March,  1870,  and 
prior  to  the  24th  day  of  May,  1882.  They  also  found  that  in  1875  the 
deed  records  of  Sabine  County,  including  the  records  of  the  deeds  and 
will  under  which  the  defendants  claim,  were  destroyed  by  fire,  and  that 
said  deeds  and  will  were  not  again  recorded  in  that  county.  Upon  these 
findings  of  the  jury  the  trial  court  rendered  judgment  for  the  plaintiffs 
for  the  land  in  controversy,  and  the  defendants  have  appealed. 

The  first  assignment  of  error  challenges  the  correctness  of  the  trial 
Courtis  ruling  in  permitting  the  plaintiff,  F.  B.  Lubbock,  to  testify  con- 
cerning the  death,  and  the  time  thereof,  of  J.  S.  Chiveral,  and  the  rela- 
tionship of  the  plaintiffs  to  him,  the  contention  being  that  the  testimony 
referred  to  was  hearsay  and  not  admissible.  The  witness  testified  that 
his  wife  was  a  daughter  of  G.  H.  Chiveral,  and  that  G.  H.  Chiveral  was 
the  son  of  John  S.  Chiveral.  He  also  testified  that  John  S.  Chiveral 
died  in  1836,  leaving  two  surviving  children,  only  one  of  whom  is  now 
alive.  On  cross-examination  the  witness  stated  that  at  the  time  of  testi- 
fying he  was  56  years  old,  and  that  he  did  not  know  John  S.  Chiveral. 
Being  asked  how  he  knew  that  G.  H.  Chiveral  was  related  to  John  S. 
Chiveral,  he  answered:  "I  know  that  John  S.  Chiveral  was  the  father 
of  G.  H.  Chiveral  from  family  history .^^  In  response  to  another  cross- 
interrogatory  he  said:  *^When  I  answered  direct  interrogatory  No.  10 
by  saying  that  Jane  and  G.  H.  Chiveral  were  the  only  heirs  of  John  S. 
Chiveral,  I  spoke  from  what  I  had  been  told  by  the  family.  I  was  told 
by  the  family  that  they  were  the  children  of  John  S.  Chiveral  of  Sabine 
County,  Texas.''    It  was  also  shown  that  the  witness  first  formed  the  ac- 
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quaintance  of  G.  H.  Chiveral  in  1864  or  1865,  and  afterwards  married 
his  daughter  Elizabeth,  who  is  one  of  the  plaintiffs  in  this  suit. 

It  is  well  settled  that  matters  of  pedigree  may  be  proved  by  hearsay 
testimony,  such  as  family  history;  and  it  has  also  been  held  that  other 
facts,  not  entirely  matters  of  pedigree,  may  be  so  intimately  connected 
with  pedigree  as  to  permit  their  proof  by  the  same  character  of  testi- 
mony. (Byers  v.  Wallace,  87  Texas,  511.)  The  witness  was  a  member 
of  the  Chiveral  family,  and  we  think  it  was  competent  for  him  to  give 
testimony  as  to  the  family  history,  including  the  death  and  time  of 
death  of  John  S.  Chiveral,  although  he  did  not  state  that  he  obtained 
his  information  from  members  of  the  family  now  deceased.  (Elliott 
on  Evidence,  sees.  360,  366,  367,  371,  378;  Wharton  on  Evidence,  sec. 
201;  Jewell  v.  Jewell,  1  How.  (U.  S.),  219,  11  L.  ed.,  108;  Fulkerson 
V.  Holmes,  117  U.  S.,  389,  29  L.  ed.,  915.) 

John  A.  Morris,  a  witness  for  the  plaintiffs,  testified  that  he  first 
became  acquainted  with  the  family  of  John  S.  Chiveral  about  1848  or 
1843 ;  that  the  family  consisted  of  Mrs.  Chiveral  and  a  son  and  daugh- 
ter ;  that  it  was  generally  understood  at  the  time  in  that  community  that 
John  S.  Chiveral  was  dead,  and  that  Mrs.  Chiveral  was  recognized  as  a 
widow.  This  testimony  was  objected  to  as  hearsay  and  the  objection 
overruled.  While  the  testimony  complained  of  was  hearsay,  it  seems  to 
come  within  one  of  the  exceptions  to  the  rule  which  excludes  hearsay 
testimony,  and  we  therefore  overrule  the  second  assignment  which  com- 
plains of  the  ruling  admitting  that  testimony.  (1  Wharton,  Evidence, 
sec.  223 ;  Lessee  of  Scott  v.  Ratcliff,  5  Pet.,  81,  8  L.  ed.,  56 ;  Primm  v. 
Stewart,  7  Texas,  182.) 

The  third  assignment  complains  because  the  court  refused  to  give  an 
instruction  requested  by  the  defendants  in  effect  directing  a  verdict  for 
them.  Th^t  assignment  is  overruled,  because  if  John  S.  Chiveral  died 
before  Frazier  executed  the  deed  under  which  the  defendants  hold,  his 
death  revoked  all  of  Frazier's  authority  as  agent,  and  the  deed  from 
Frazier  was  void,  and  did  not  convey  any  title. 

Under  the  fourth  assignment  of  error  it  is  contended  that  the  court 
should  have  submitted  to  the  jury  an  instruction  allowing  them  to  de- 
termine whether  or  not  Frazier  had  the  power  to  convey  the  land  at  the 
time  he  executed  the  deed.  That  instruction  was  properly  refused,  be- 
cause if  given  it  would  have  required  the  jury  to  determine  a  question 
of  law  as  well  as  fact.  There  being  no  proof  that  Frazier's  authority  as 
agent  was  coupled  with  an  interest  held  by  him  in  the  land,  if  John  S. 
Chiveral  was  dead  when  Frazier  executed  the  deed,  the  law  declares  that 
his  power  and  authority  as  agent  had  ceased,  and  that  the  deed  executed 
by  him  was  void  and  of  no  effect,  and  it  was  not  the  province  of  the  jury 
to  determine  Frazier's  power  to  convey  the  land.  It  was  their  province 
to  determine  the  facts,  and  the  province  of  the  court  to  apply  the  law 
to  the  facts. 

The  fifth  assignment  complains  because  the  court  refused  to  submit 
to  the  jury  the  question  of  innocent  purchaser.  The  jury  having  found 
that  John  S.  Chiveral  was  dead  when  Frazier,  purporting  to  act  as  his 
agent,  attempted  to  convey  the  land,  that  conveyance  was  void,  and,  such 
being  its  character,  and  it  being  a  link  in  the  defendant's  chain  of  title, 
the  question  of  innocent  purchaser  is  not  in  the  case.    One  holding  under 
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a  void  title  can  not  claim  protection  aB  an  innocent  purchaser.     (Daniel 
V.  Mason,  90  Texas,  240;  Terry  v.  Cutler,  39  S.  W.,  152.) 

Under  the  ninth  assignment  it  is  contended  that  the  court  should  have 
rendered  judgment  for  the  defendants,  notwithstaoiding  the  finding  of 
the  jury  that  John  S.  Chiveral  was  dead  when  the  deed  purporting  to 
convey  the  land  from  him  was  executed,  the  contention  being  that  after 
the  lapse  of  so  long  a  time  Frazier's  power  to  execute  the  deed  should 
be  presumed.  We  can  not  sanction  that  contention.  The  death  of 
Chiveral,  ipso  facto  and  absolutely,  revoked  Frazier^s  power  to  sell  the 
land,  and  such  revocation  can  not  be  affected  by  the  lapse  of  time. 

Under  the  eleventh  and  last  assignment  it  is  contended  that  the  court 
should  have  rendered  judgment  for  the  defendants  upon  the  finding  of 
the  jury  as  to  adverse  possession,  the  contention  being  that  such  finding, 
in  connection  with  their  chain  of  title,  established  the  defendants'  pleas 
of  three  and  ten  years  limitation.  One  link  in  the  defendants^  chain  of 
title  being  void,  they  had  no  such  color  of  title  as  would  support  the 
three  years  statute  of  limitation.  (Cox  v.  Bray,  28  Texas,  263.)  In 
the  case  cited  it  was  held  that  a  deed  by  an  agent  after  the  death  of  the 
principal  is  void,  and  not  such  color  of  title  as  will  support  the  defense 
of  limitation  under  the  three  years  statute.  The  proof  also  fails  to  meet 
the  requirements  of  the  ten  years  statute.  While  it  was  shown  that  the 
defendants  and  those  under  whom  they  claim  had,  for  many  years,  been 
in  actual  possession  of  a  portion  of  the  Chiveral  headright,  the  portion 
so  occupied  was  disconnected  from  the  land  in  controversy  by  an  inter- 
vening tract,  which  had  been  sold  off;  and  one  of  the  muniments  of  title 
relied  on  by  the  defendants  was  a  will,  the  registration  of  which  was 
destroyed  by  fire  in  1875,  and  the  steps  authorized  by  statute  had  not 
been  taken  to  restore  that  record.  Not  having  shown  actual  possession 
of  the  land  in  controversy,  and  holding  under  a  muniment  of  title  other 
than  a  deed,  which  was  not  kept  of  record  as  required  by  statute,  the 
possession  relied  on  did  not  include  the  land  in  controversy.  (Rev. 
Stats.,  arts.  3344,  4597,  4600,  6352;  Craig  v.  Cartwright,  65  Texas, 
413;  O'Neal  v.  Pettus,  79  Texas,  254;  Salmon  v.  Huff,  80  Texas,  133; 
Barcus  v.  Brigham,  84  Texas,  540;  McGee  v.  Merriman,  85  Texas,  108.) 
All  other  assignments  have  been  waived. 

The  plaintiffs  having  shown  by  uncontroverted  testimony  that  they 
were  the  heirs  of  John  S.  Chiveral,  to  whom  the  land  was  granted  by  the 
State,  and  having  shown  that  John  S.  Chiveral  was  dead  at  the  time 
Frazier  attempted  to  convey  the  land  as  his  agent,  and  defendants  hav- 
ing failed  to  establish  any  of  their  defenses,  the  trial  court  properly 
rendered  judgment  for  the  plaintiffs;  and,  no  error  having  been  pointed 
out,  that  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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B.  V.  Dixon  v.  A.  0.  Watson. 

Decided  November  26,  1908. 

1. — ^Eei  Adjudloata — Offset  and  Keoonventioii — Jnrltdiotlon — ^Amount  1&  Con* 

troYersy. 

In  an  action  in  the  County  Court  by  a  landlord  against  his  tenant,  the 
latter  pleaded  a  claim  for  damages  of  more  than  $1,000  for  violation  of  the 
lease  contract,  not  as  offset  or  in  reconvention,  but  as  a  plea  to  the  jurisdiction 
of  the  court;  this  plea  being  overruled  and  plaintiff  having  recovered,  the  tenant 
then  sued  on  his  claim  for  damages  in  the  District  Court,  to  which  action  the 
defendant  plead  the  County  Court  judgment  as  res  adjudicata.  Held  that  such 
claim  for  damages,  not  being  plead  in  reconvention  in  the  County  Court  suit, 
and  being  for  an  amount  beyond  the  jurisdiction  of  that  court,  was  not  and 
could  not  be  involved  in  or  adjudicated  in  that  proceeding,  and  it  was  error 
to  direct  a  verdict  for  defendant,  the  landlord,  on  his  plea  of  res  adjudicata. 

2. — ^Ees  Adjudicata — ^Action  on  Contract. 

A  recovery  by  a  landlord  against  his  tenant  on  the  lease  contract  was  an 
adjudication  of  all  claims  arising  on  such  contract,  including  damages  for  fail- 
ure to  exterminate  Johnson  grass  on  €he  cultivated  land  as  agreed,  and  a  bar 
to  subsequent  assertion  thereof,  though  such  element  of  damages  had  not  been 
alleged  or  considered  in  the  first  action. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  George,  Calhoun. 

L,  A,  Hill  and  Fiset  &  McClendon,  for  appellant. — A  counterclaim 
or  plea  in  reconvention  is  in  effect  a  suit  against  the  plaintiff,  and  where 
the  amount  of  such  counterclaim  or  plea  in  reconvention  exceeds  the 
jurisdiction  of  the  court  in  which  the  suit  is  pending,  such  court  is  with- 
out jurisdiction  to  hear  and  determine  same.  Dixon^s  claim  against 
Watson  being  for  more  than  $1,000,  said  court  was  without  jurisdiction 
to  entertain  same,  and  Dixon  could  not  have  asserted  same  in  said  court 
had  he  desired ;  and  if  it  had  been  asserted  in  and  determined  by  said 
court,  such  judgment  would  have  been  absolutely  void.  The  judgment 
of  the  County  Court  can  not,  therefore,  be  asserted  as  res  judicata  to 
said  counterclaim.  Gimbel  v.  Gomprecht,  89  Texas,  497;  Pennvbacker 
V.  Hazlewood,  26  Texas  Civ.  App.,  183 ;  Sipley  v.  Wass,  47  N.  J.  L,  187; 
Babcock  v.  Peck,  4  Denio,  292;  Divinny  v.  Jelly,  Tappan  (Ohio),  159; 
Simpson  v.  Lapsley,  3  Pa.  St.,  459;  Gillum  v.  Kahnweiler,  2  Pa.  Dist, 
656. 

A  judgment  is  not  conclusive  as  to  any  matter  which  must  necessarily 
have  been  excluded  from  consideration  in  the  case  as  being  beyond  the 
jurisdiction  of  the  particular  court.  Bath  v.  Valdez,  70  Cal.,  350 ;  Har- 
ris V.  Colquitt,  44  Ga.,  663 ;  Puterbaugh  v.  Puterbaugh,  33  N.  E.,  808, 
34  N.  E.,  611;  Sanders  v.  Soutter,  126  N.  Y.,  193;  Territt  v.  Cowen- 
haven,  79  N.  Y.,  400;  Willis  v.  McKinnon,  75  N.  Y.  Supp.,  770;  Craft 
V.  Merchants'  Home  Ass'n,  127  N.  C,  163. 

A  point  or  question  is  not  concluded,  by  a  judgment  if  it  was  with- 
drawn or  abandoned,  stricken  out  on  motion,  or  ruled  out  by  the  court, 
and  therefore  constituted  no  part  of  the  verdict  or  final  judgment  in  the 
case.  Dixon's  cross-action  was,  by  the  special  charge  given  at  Watson's 
request,  expressly  taken  from  the  consideration  of  the  jury,  and  the 
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judgment  could  not  therefore  be  an  adjudication  thereof.  Converse  v. 
Davis,  90  Texas,  466 ;  Patrick  v.  Hopkins  County,  6  S.  W.,  626 ;  Creb- 
bins  V.  Bryce,  25  Texas  Civ.  App.,  178 ;  Wood  v.  Cahill,  21  Texas  Civ. 
App.,  38. 

If  a  particular  point  was  not  in  issue  in  the  former  suit,  either  in  the 
face  of  the  pleadings  or  in  the  sense  of  being  actually  tried  as  the  de- 
cisive question  in  the  case,  it  is  not  concluded  for  the  purpose  of  a  sub- 
sequent suit.  Norris  v.  Belcher  Land  Co.,  98  Texas,  181;  Moore  v. 
Snowball,  98  Texas,  16;  James  v.  James,  81  Texas,  373;  Linny  v.  Wood, 
66  Texas,  22 ;  American  Cotton  Co.  v.  Heiermann,  83  S.  W.,  845 ;  Hatch 
V.  Hatch,  80  S.  W.,  411 ;  Dilley  v.  Batcliffe,  29  Texas  Civ.  App.,  545 ; 
Houston  V.  Walsh,  66  S.  W.,  106;  Leslie  v.  Elliott,  64  S.  W.,  1037; 
Noel  V.  Clark,  60  S.  W.,  356 ;  Moore  v.  Moore,  52  S.  W.,  565 ;  Bobinson 
V.  Dickey,  14  Texas  Civ.  App.,  70;  Gay  v.  Edwards,  22  S.  W.,  537. 

Defendant  Watson,  when  he  brought  his  suit  in  the  County  Court, 
chose  the  form  in  which  he  would  litigate  his  claim.  It  was  incumbent 
upon  him  to  assert  in  that  suit  whatever  claim  he  had  against  Dixon 
arising  out  of  the  contract,  and,  having  failed  to  assert  any  claim  for 
items  which  grew  out  of  the  very  contract  which  formed  the  basis  of  his 
former  suit,  the  judgment  in  that  suit  is  res  judicata  as  to  siaid  matters, 
and  they  can  not  thereafter  be  asserted.  Cook  v.  Burnley,  45  Texa9,.97; 
Hatch  V.  De  la  Garza,  22  Texas,  176. 

D.  W.  Doom  and  D.  H,  Doom,  for  appellee. — The  jurisdiction  of  the 
County  Court  was  fixed  by  the  amount  claimed,  and  not  by  the  value  of 
the  property  upon  which  landlord's  lien  was  claimed.  Lawson  v.  Lynch, 
9  Tex^  Civ.  App.,  582;  Irion  v.  Bexar  County,  26  Texas  Civ.  App., 
527;  Allen  v.  Glover,  27  Texas  Civ.  App.,  483.  The  difference  between 
the  claims  of  the  two  parties  on  the  mutual  account  between  them  was 
the  amount  involved,  and  not  the  separate  amount  claimed  by  either. 
Duer  V.  Seydell,  20  Texas,  61 ;  Davis  v.  Pinckney,  20  Texas,  340 ;  Dalby 
V.  Murphy,  25  Texas,  354.  A  party  can  not  relitigate  matters  which  he 
might  have  interposed  but  failed  to  do  in  a  prior  action  between  the 
same  parties  in  reference  to  the  same  subject  matter.  Freeman  v.  Mc- 
Aninch,  87  Texas,  132;  Hatch  v.  Garza,  22  Texas,  176;  Foster  v.  Wells, 
4  Texas,  101;  Weathered  v.  Mays,  4  Texas,  387;  Crane  v.  Blum,  56 
Texas,  325 ;  Thompson  v.  Lester,  75  Texas,  521 ;  Carson  v.  McCormick, 
18  Texas  Civ.  App.,  225.  The  fact  that  the  trial  court  made  wrong 
rulings  or  charged  the  jury  erroneously  were  matters  to  be  corrected  by 
appeal  or  other  direct  attack  on  the  judgment.  Cook  v.  Carroll,  6  Texas 
Civ.  App.,  326. 

If  the  court  properly  instructed  the  jury  on  the  question  of  res  ad- 
judicata  to  find  for  the  defendant,  then  its  rulings  as  to  additional 
claims  set  up  by  defendant  Watson  were  immaterial,  and  if  the  whole 
matter  was  not  res  adjudicata  between  the  parties,  then  either  party 
could  set  up  additional  setoffs. 

BICE,  Associate  Justice. — Appellant,  who  was  plaintiff  below,  sued 
appellee  for  the  recovery  of  the  sum  of  $2,426.82  as  damages  for  the  al- 
leged breach  of  a  lease  contract.  It  appears  from  the  evidence  that  in 
December,  1902,  appellant  rented  from  appellee  450  acres  of  land  in 
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Havs  County,  for  a  period  of  time  extending  from  December  16,  1902, 
to  December  15,  1903,  150  acres  of  which  was  tillable  land  and  the  bal- 
ance hay  land,  agreeing  to  pay  appellee  as  rent  therefor  one-fourth  of 
the  cotton  and  cotton  seed  grown  upon  said  150  acres,  and  $3.50  per 
acre  for  all  of  said  150  acres  planted  in  other  crops  than  cotton;  that 
as  to  said  grass  land  it  was  stipulated  that  the  same  was  to  be  prepared 
by  plaintiff,  the  hay  harvested  therefrom  in  season  and  baled,  all  of 
which  was  to  be  done  at  plaintiff's  expense,  and  that,  after  harvesting, 
the  hay  saved  was  to  be  graded  into  first,  second  and  third-class  lots, 
both  as  to  Johnson  grass  and  prairie  hay,  the  classes  of  which  were  set 
out  and  designated  in  said  contract,  which  appellant  obligated  himself 
to  sell  and  deliver  to  appellee  at  certain  specified  prices  for  each  class. 
There  was  also  a  stipulation  in  said  contract  whereby  appUant  bound 
himself  to  properly  cultivate  said  land  and  to  plow  and  kill  out  certain 
patches  of  Johnson  grass  upon  said  tillable  tract. 

The  appellant,  in  accordance  with  said  contract,  took  possession  of 
said  premises,  and  during  said  time  raised  a  crop  of  corn  and  cotton  on 
said  150  acres,  and  prepared  said  grass  land  and  harvested  crops  of  hay 
therefrom,  paying  to  appellee  at  various  times  during  the  fall  of  1903 
the  rents  fr6m  said  150  acres  and  delivering  certain  portions  of  the  hay 
so  harvested  from  the  300  acres. 

On  January  14,  1904,  while  a  large  part  of  the  hay  crop  was  in  ricks 
on  the  premises  and  still  undelivered,  and  a  certain  part  thereof  stored 
in  appellee's  warehouse  at  Buda,  a  nearby  station,  for  shipment,  appellee 
brought  a  suit  against  appellant  and  others  in  the  County  Court  of 
Travis  County,  based  on  said  contract,  in  which  appellee  sought  to  re- 
cover the  sum  of  $1,228.55,  on  account  less  admitted  credits,  bringing 
balance  within  the  jurisdiction  of  said  court,  all  of  which  was  alleged 
to  be  for  supplies  and  advances  furnished  appellant  by  appellee  to  en- 
able him  to  make  said  crop,  except  an  item  of  $140,  alleged  to  be  due 
for  rent  of  corn  land,  but  which  account  was  credited  by  appellee  with 
$616.85,  being  the  cash  value  of  certain  hay  admitted  to  have  been  de- 
livered by  appellant  prior  to  the  filing  of  said  suit.  Appellee  likewise 
at  the  same  time  sued  out  in  said  cause  a  writ  of  sequestration,  which 
was  levied  by  the  officer  upon  said  hay  at  Buda  and  on  the  premises  as 
aforesaid,  all  of  which  was  subsequently  sold  out  under  orders  of  the 
court. 

Appellant  answered  in  said  suit,  setting  up  that  the  matters  and 
things  in  controversy  amounted  to  more  than  $1,000,  and  was  in  excess 
of  the  jurisdiction  of  the  County  Court,  praying  to  be  dismissed  there- 
from on  said  account.  Said  plea  to  the  jurisdiction  was  overruled  and 
the  other  parties  defendant  dismissed,  and  on  the  trial  appellee,  who 
was  plaintiff  in  the  County  Court  suit,  recovered  judgment  against  ap- 
pellant for  the  sum  of  $657.51,  which  judgment  was  thereafter  duly 
credited  with  the  amounts  received  from  the  sales  of  hay  levied  upon 
under  said  writ  of  sequestration.  Said  County  Court  judgment  is 
shown  to  have  been  final. 

Appellant,  after  the  termination  of  said  County  Court  suit,  and  on 
to  wit,  the  19th  day  of  November,  1906,  filed  this  suit  in  the  District 
Court  of  Travis  County  against  appellee,  basing  his  right  to  recover 
upon  said  contract,  alleging  a  compliance  therewith  on  his  part  and  a 
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breach  thereof  on  the  part  of  appellee,  claiming  that  he  was  entitled,  by 
reason  of  said  contract  at  the  time  that  said  County  Court  suit  was  filed, 
to  continue  to  deliver  the  hay  then  on  hand  to  appellee,  and  to  receive 
therefor  the  stipulated  price,  the  amount  so  sought  to  be  recovered  as 
damages  for  said  breach  being  $2,426.82. 

Appellee,  besides  a  general  demurrer  and  general  denial,  plead  res 
adjudicata  and  certain  offsets  arising  from  the  alleged  breaches  of  said 
contract  on  the  part  of  appellant  relative  to  a  failure  to  destroy  the  John- 
son grafis. 

To  this  answer  appellant  demurred  generally  and  specially,  and  an- 
swered by  general  denial  and  special  plea,  in  effect  that,  if  any  of  the 
items  sued  upon  had  been  adjudicated,  only  a  portion,'  naming  such 
portion,  was  so  adjudicated  and  further  pleading  res  adjudicata  to  the 
counterclaim  and  limitation  as  to  some  of  the  items  thereof. 

All  demurrers  and  exceptions  of  both  parties  were  overruled,  and 
there  was  a  jury  trial.  At  the  completion  of  the  evidence  the  court  held 
that  plaintiffs  entire  cause  of  action  was  subject  to  defendant's  plea  of 
res  adjudicata,  and  thereupon  instructed  the  jury  to  return  a  verdict 
for  appellee,  which  was  accordingly  done,  from  which  this  appeal  is 
prosecuted. 

Appellant  by  his  first  assignment  of  error  complains  of  the  action  of 
the  court  in  peremptorily  instructing  the  jury  to  return  a  verdict  for 
appellee,  insisting  by  his  proposition  thereunder  that  the  matters  ad- 
judicated in  the  County  Court  suit  were  not  res  adjudicata  as  to  the 
controversy  involved  in  the  present  suit.  It  will  be  recalled  that  appel- 
lant, who  was  defendant  in  the  County  Court  suit,  did  not  plead  the 
matters  involved  in  the  present  suit  in  offset  or  reconvention,  but  only 
plead  the  same  to  the  extent  and  for  the  purpose  of  defeating  the  juris- 
diction, of  the  County  Court;  and  on  the  trial  in  the  County  Court,  at 
the  instance  of  appellee,  the  jury  were  instructed  that  as  defendant, 
meaning  appellant,  had  not  plead  the  value  of  the  hay  upon  the  prem- 
ises and  at  Buda  in  setoff  to  the  plaintiff's  demand,  that  the  same  could 
not  be  considered  by  the  jury  for  any  purpose,  and  to  disregard  the 
same.  We  do  not  believe  that  appellant  was  bound  in  the  County  Court 
to  have  asserted  his  plea  in  reconvention  or  setoff,  but  had  the  right  to 
decline  to  do  so.  He  could  not  in  that  case,  it  appears  from  the  evi- 
dence, have  plead  the  same  in  reconvention,  for  the  reason  that  the 
amount  involved  was  in  excess  of  the  jurisdiction  of  the  court.  It  is 
held  that  a  counterclaim  or  plea  in  reconvention  is,  in  effect,  a  suit 
against  the  plaintiff,  and  that  where  the  amount  of  such  counterclaim 
or  plea  in  reconvention  exceeds  the  jurisdiction  of  the  court  in  which  the 
suit  is  pending,  such  court  is  without  jurisdiction  to  hear  or  determine 
the  same.  (Gimbel  v.  Gomprecht,  89  Texas,  497;  Pennybacker  v.  Hazle- 
wood,  26  Texas  Civ.  App.,  183;  Sipley  v.  Wass,  47  N.  J.  L.,  187;  Bab- 
coek  V.  Peck,  4  Denio  (N.  Y.),  292;  Divinny  v.  Jelly,  Tappan  (Ohio), 
159;  Simpson  v.  Lapsley,  3  Pa.  St.,  459;  Gillum  v.  Kalinweiler,  2  Pa, 
Diflt.,  656.) 

Since  the  appellant  in  the  County  Court  case,  even  if  he  had  desired, 
could  not  have  plead  in  reconvention  his  cause  of  action  now  asserted, 
because  the  same  was  in  excess  of  the  jurisdiction  of  the  court,  and  be- 
canse  it  further  appeared  that  no  part  thereof  was  in  fact  asserted  or 
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adjudicated  in  the  County  Court,  but  the  jury  were  expressly  directed 
that  they  could  not  consider  the  same  or  any  part  thereof,  we  hold  that 
appellee's  plea  of  res  adjudicata  ought  not  to  have  been  sustained,  and 
that  the  court  below  erred  in  directing  a  verdict  in  behalf  of  appellee 
based  thereon.  (Converse  v.  Davis,  90  Texas,  466;  Patrick  v.  Hopkins 
County,  6  S.  W.,  626;  Crebbins  v.  Bryce,  24  Texas  Civ.  App.,  532; 
Wood  V.  Cahill,  21  Texas  Civ.  App.,  38.) 

Among  other  defenses  asserted  appellee  claims  damages  against  ap- 
pellant for  his  alleged  failure  to  properly  cultivate  said  land  and  to  keep 
down  the  Johnson  grass  thereon,  as  he  had  agreed  to  do,  to  which  appel- 
lant addressed  a  special  demurrer  to  the  effect  that  appellee  having 
failed  to  assert  this  claim  in  the  County  Court  suit,  which  was  based 
upon  said  rental  contract,  the  judgment  in  that  suit  is  res  adjudicata  as 
to  said  matter;  but  this  demurrer  was  overruled,  and  on  which  action  of 
the  court  he  assigns  error.  We  are  inclined  to  believe  that  this  demur- 
rer ought  to  have  been  sustained.  The  rule  seems  to  be  that  whatever 
could  have  been  set  up  in  the  pourt  below  should  have  been,  and  a  deter- 
mination had  thereon ;  and  appellee's  failure  to  assert  such  claim  in  the 
County  Court  suit  would  preclude  his  right  to  recover  here.  (Cook  v. 
Burnley,  45  Texas,  97;  Poster  v.  Wells,  4  Texas,  101;  Hatch  v.  De  la 
Garza,  22  Texas,  177.) 

Por  the  errors  pointed  out  the  judgment  of  the  District  Court  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Gulp,  Colorado  &  Santa  Pe  Railway  Company  v,  Mebntzen  Bros. 

Decided  November  26,  1908. 

1. — ^Eallway — Fire  from  Engine— Heglisrenee — ^Presumption. 

When  sparks  from  a  locomotive  ignite  property  along  its  track  a  presump- 
tion of  negligence  arises,  and  the  injured  party  is  entitled  to  recover  unless  the 
railroad  company  shall  prove  that  the  locomotive  was  provided  with  the  best 
approved  apparatus  for  preventing  the  escape  of  fire  and  was  properly  operated. 
Proof  of  the  ignition  of  the  property  by  sparks  from  a  locomotive  makes  a 
prima  facie  case  of  negligence  which  must  be  rebutted  by  the  railroad  company. 

8. — Same — Oil  Bnming  Locomotive— Hegligenoe — ^XnsnAcient  Evidenoe. 

In  an  action  against  a  railroad  company  for  damages  alleged  to  have  been 
caused  by  sparks  from  an  oil  burning  locomotive,  evidence  considered,  and  held 
insufficient  to  support  a  verdict  against  the  company. 


8. — Same— Extinguishment  of  Fire — ^Dnty  of  Bailroad  Employes. 

In  the  absence  of  evidence  that  a  fire  was  caused  by  the  negligence  of  a 
railroad  company,  its  employes  are  under  no  legal  obligation  to  assist  in  ex- 
tinguishing the  same. 

Appeal  from  the  Sixtieth  Judicial  District,  Jeflferson  County.    Tried 
below  before  Hon.  L.  B.  Hightower,  Jr. 

J.  W.  Terry  and  F.  J.  Duff,  for  appellant. — ^In  a  ease  charging  the 
defendant  with  negligently  having  destroyed  property  by  fire  escaping 
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from  its  engine,  it  is  necessary  for  the  plaintiflE,  before  he  is  entitled  to 
have  the  facts  submitted  to  a  jury,  to  prove  affirmatively  that  the  fire 
was  started  by  sparks  coming  from  or  emitted  by  the  engine  of  the  de- 
fendant. This  affirmative  proof  may  be  either  direct  or  circumstantial, 
but  the  cause  of  the  fire  must  be  established  or  the  prima  facie  case  is 
not  made  and  none  of  the  facts  should  be  submitted  to  the  jury.  Inter- 
national &  G.  N.  Ey.  Co.  V.  Timmermann,  61  Texas,  660;  Missouri 
Pac.  By.  Co,  V.  Cullers,  81  Texas,  395;  Missouri  Pac.  By.  Co.  v.  Bart- 
lett,  69  Texas,  83. 

The  court  erred  in  not  giving  the  special  charge  requested  by  the  de- 
fendant, which  is  as  follows,  to  wit: 

'TTou  are  instructed  that,  although  you  believe  from  the  evidence 
that  the  fire  which  destroyed  plaintiffs'  property  was  caused  by  sparks 
from  the  engine  of  the  defendant  company,  yet,  if  you  further  believe 
from  the  evidence  that  said  engine  at  the  time  was  in  good  condition, 
was  an  oil-burning  engine,  and  was  equipped  as  such  engines  are  usually 
equipped,  and  was  being  properly  handled  as  such,  then  you  are  in- 
structed that  the  plaintiff  has  failed  to  show  any  negligence  which  would 
make  the  defendant  liable,  and  you  will,  therefore,  return  a  verdict  for 
defendant.'^  St.  Louis  S.  W.  By.  Co.  v.  Lindley,  29  S.  W.,  1101 ;  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Home,  69  Texas,  646;  Elliott  on  Bail- 
roads,  see.  1224. 

Oreer,  Minor  &  Miller,  for  appellees. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellees  to 
recover  damages  resulting  from  the  destruction  of  fences  and  trees  by 
fire  alleged  to  have  been  started  by  sparks  from  a  locomotive  belonging 
to  appellant.  The  grounds  of  negligence  were  that  appellant  was  using 
an  old  and  defective  engine  with  inadequate  appliances  to  prevent  the 
escape  of  sparks;  was  using  a  freight  engine  on  a  passenger  train,  and 
that  the  train  was  being  operated  in  a  dangerous  and  negligent  man- 
ner and  was  being  run  at  excessive  speed  against  a  high  wind.  It  was 
also  alleged  that  grass  and  weeds  and  other  combustible  matter  had  been 
permitted  to  accumulate  on  the  right  of  way,  which  was  ignited  by  the 
sparks  and  the  fire  spread  to  appellee's  land,  and  that  the  section'  men 
employed  by  appellant  passed  along  the  track  shortly  after  the  fire  be- 
gan, and,  although  requested  to  stop  and  assist  in  arresting  the  progress 
of  the  fire,  refused  so  to  do.  The  cause  was  tried  by  jury,  and  resulted 
in  a  verdict  and  judgment  for  appellees  in  the  sum  of  $600,  with  inter- 
est at  six  percent  per  annum  from  the  date  of  the  fire. 

The  two  Meentzens,  the  appellees  in  this  case,  swore  that  about  11 
o'clock  on  the  morning  of  December  20,  1904,  they  were  at  their  home 
about  one-half  a  mile  distant  from  where  the  fire  originated  and  observed 
a  passenger  train  pass  on  appellant's  railroad  which  runs  across  the 
southwest  comer  of  their  tract  of  land.  It  was  making  a  little  noise 
which  they  thought  was  unusual — ^^^clanking  a  little,  like  something  was 
loose  or  something."  It  was  going  very  fast,  and  there  was  a  very  high 
wind  from  the  south.  About  four  minutes  after  the  train  had  passed 
they  discovered  a  little  smoke  about  a  half  mile  from  them  and  they 
Vol.  UI.  CiTil— 27. 
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went  to  the  place  and  fought  the  fire  and  sought  to  arrest  its  progress. 
The  fire  seemed  to  have  originated  about  fifty  feet  from  the  track  in 
appellee's  orchard.  The  earth  was  very  dry  and  the  fire  spread  rapidly. 
While  they  were  fighting  the  fire  at  a  point  about  500  feet  from  the 
track  a  handcar  passed  on  which  were  one  white  man  and  four  negroes, 
and  they  called  to  them  to  stop^  but  no  heed  was  given  to  the  call.  It  was 
not  known  whether  the  men  on  the  car  heard  or  not^  or  whether  they 
saw  appellees,  although  one  of  the  appellees  swore  that  the  white  man 
was  looking  towards  them  and  that  witness  believed  he  saw  them. 

Appellees  also  introduced  a  candy  man  named  C.  M.  Dodd,  who  swore 
that  he  had  used  oil  burners  for  about  eighteen  months,  and  used  oil  as 
fuely  and  that  he  gave  his  attention  '^early  in  mornings  and  late  in 
evenings  to  looking  after  the  boiler.''  He  stated  that  he  had  a  forty- 
horsepower  boiler  and  carried  '^100  pounds  of  steam  on  it  for  cooking 
purposes  and  heating  the  hotel.''  He  had  a  smoke-stack  thirty-five  feet 
in  height,  sixteen  inches  in  diameter,  which  extended  about  four  or  five 
feet  above  the  hotel.  He  was  asked  if  he  had  ever  observed  sparks  com- 
ing out  of  the  smoke-stack,  and  he  replied :  ''On  one  or  two  occasions  I 
remember  very  distinctly  I  was  out  there  about  eight  or  nine  o'clock  one 
morning;  I  live  about  the  second  house  from  the  boiler-room;  we  had 
about  100  pounds  of  steam — about  ninety-five  pounds  of  steam — and  we 
were  pushing  it  up — had  the  steam  gauge  wide  open  and  the  oil  wide 
open ;  there  was  quite  a  bit  of  smoke  coming  out,  and  I  noticed  two  or 
three  sparks  coming  out — ^looked  like  scales  out  of  the  stack;  one  of 
them  lit  right  in  front  of  my  yard  and  the  other  one  right  on  the  cor- 
ner of.  my  front  porch,  and  I  took  a  broom  and  knocked  it  off,  and  it 
lighted  the  grass ;  that  was  about  80  feet  from  the  smoke-stack."  Cross- 
examination  :  ''The  pieces  that  come  out  looked  like  pieces  of  scale  out 
of  the  stack.  I  can't  say  there  is  anything  in  oil  that  would  make  it 
spark ;  I  couldn't  tell  you  whether  there  is  anything  in  the  combustion 
of  oil  to  make  sparks  or  not — ^not  to  my  knowledge  I  wouldn't  say  there 
was  anything.'* 

That  testimony  was  introduced  in  anticipation  of  the  defense  that  the 
locomotive  was  properly  equipped  with  an  oil  burner,  and  that  appellant 
was  using  oil  as  fuel.    Appellees  proved  damage  from  the  fire. 

One  witness  introduced  by  appellees  and  a  number  introduced  by  ap- 
pellant testified  that  it  becomes  necessary  at  intervals,  while  locomotives 
using  oil  as  fuel  are  running,  to  force  sand  through  the  fines  and  out  the 
smoke-stack  in  order  to  remove  the  dirt  and  soot.  That  process  would 
produce  sparks.  Appellees'  witness  swore  that  he  had  never  seen  the 
sparks  which  follow  the  sanding  process  go  to  a  greater  height  than  fif- 
teen or  twenty  feet,  and  then  they  go  out.  This  was  corroborated  by 
all  the  witnesses  of  appellant,  except  that  the  height  to  which  sparb 
would  go  was  placed  at  ten  to  fifteen  feet,  and  all  of  them  swore  that 
they  had  never  known  a  fire  to  be  communicated  by  sparks  from  an  oil- 
consuming  locomotive.  The  engine  used  by  appellant  on  the  occasion 
of  the  fire  was  one  properly  equipped  with  an  oil  burner  and  was  using 
oil  as  fuel.  It  was  proved,  without  contradiction,  that  the  faster  an  en- 
gine goes  the  less  danger  there  is  from  sparks.  The  sanding  of  the  flues 
is  done  on  passenger  trains  every  ten  or  twelve  miles.  The  engine  used 
on  the  day  of  the  fire  was  properly  equipped,  and  was  suitable  for  pulling 
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a  passenger  train.  A  number  of  expert  railroad  men  swore  that  it  was 
not  possible  for  an  oil-burning  engine  runniug  against  a  stiff  wind  to 
throw  out  sparks  sufficient  to  set  iire  to  dry  grass  fifty  feet  from  the 
track.  It  was  further  testified  that  oil-burning  engines,  properly 
equipped^  are  safer  than  those  with  coal  burners  with  the  best  spark  ar- 
resters. All  the  witnesses  swore  that  they  had  never  known  a  spark  from 
an  oil-burning  engine  to  reach  the  ground. 

It  is  the  law  in  Texas,  in  cases  of  this  character,  that  when  sparks 
from  an  engine  ignite  property  along  the  track,  a  presumption  of  neg- 
ligence arises^  and  the  injured  party  is  authorized  to  recover  for  the 
resulting  damages,  unless  the  presumption  of  negligence  is  removed  by 
the  railroad  company.  In  other  words,  proof  of  ignition  of  the  property 
by  sparks  from  a  locomotive  makes  a  prima  facie  case  of  negligence 
which  must  be  rebutted  by  the  railway  company.  In  the  case  of  Texas 
&  Pac.  By.  V.  Levine,  87  Texas,  437,  the  Supreme  Court  states  that 
when  proof  is  made  of  property  being  destroyed  by  fire  started  by 
sparks  from  an  engine,  the  injured  party  should  recover,  "unless  the 
railroad  company  shall  prove  that  its  engine  was  provided  with  the 
best  approved  apparatus  for  arresting  sparks  and  preventing  their  es- 
cape, and  properly  operated.^'  The  basis  upon  which  the  foregoing 
proposition  rests,  however,  is  proof  that  the  fire  was  caused  by  sparks 
from  an  engine. 

In  cases  of  fires  along  railway  tracks  it  is  seldom  that  the  sparks  are 
seen  to  fall  upon  the  grass  or  other  combustible  material,  and  naturally 
circumstantial  evidence  must  usually  be  depended  upon  to  make  out 
a  case.  Usually  those  circumstances  are  the  passage  of  a  train,  smoke 
or  sparks  or  both  issuing  from  the  engine,  the  ignition  in  a  short  time 
of  the  property,  and  its  destruction.  In  this  case,  however,  the  whole 
evidence  is  to  the  effect  that  an  engine  passed,  no  smoke  or  sparks  were 
shown  to  have  been  emitted,  nothing  but  a  high  wind,  the  grass  on  fire 
a  few  minutes  after  the  engine  passed,  the  spread  of  the  fire,  and  de- 
struction of  property. 

It  is  said  by  the  Supreme  Court  in  International  &  G.  N.  v.  Tim- 
merman,  61  Texas,  660:  **The  general  rule  may  be  fairly  stated  to 
be,  under  the  present  state  of  the  authorities,  that  where  the  property, 
is  destroyed  by  fire  along  or  near  the  railroad  track,  if  it  be  aflSrma- 
tively  shown  as  a  matter  of  fact  that  the  fire  did  actually  occur  from 
sparks  of  fire  emitted  from  the  locomotive  engine,  then  the  burden, 
after  such  affirmative  proof  is  made,  rests  on  the  railroad  company  to 
show  that  there  was  in  fact  no  negligence  on  its  part  in  causing  the 
fire.''  In  order  to  raise  a  presumption  of  negligence  there  must  be 
aflSnnative  proof  of  the  burning  by  the  railroad  company.  There  was 
no  attempt  to  show  that  no  one  passed  near  the  field  just  before  or  at 
the  time  of  the  fire,  although  it  appears  that  there  was  a  public  road 
along  the  railroad  very  near  the  point  at  which  the  fire  originated. 
On^  of  the  appellees  swore  that  the  public  road  was  right  where  the 
fire  occurred  and  that  he  had  seen  at  least  three  men  pass  along  there 
that  morning.  It  does  not  appear  that  the  engine  was  going  uphill 
or  laboring  at  the  time  so  as  to  cause  the  emission  of  sparks.  No  evi- 
dence was  adduced  showing  other  fires  had  occurred  in  the  vicinity 
or  for  that  matter  anywhere  along  the  line.    Nothing  appears  but  the 
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bare  facts  that  a  train  passed  and  shortly  afterwards  the  grass  was 
on  fire.  There  is  authority,  however,  to  the  effect  that  the  finding  of 
fire  near  the  track  in  a  short  time  after  a  train  passed  is  sufficient  to 
throw  the  burden  upon  the  railway  company  of  showing  that  its  engine 
did  not  start  the  fire  or,  if  it  did,  the  company  was  not  guilty  of  neg- 
ligence. St.  Louis,  I.  M.  &  S.  Ry.  v.  Coombs  (Ark.),  88  S.  W.  595; 
St.  Louis,  I.  M.  &  S.  Ry.  v.  Dawson  (Ark.),  92  S.  W.,  27;  Union  Pac. 
Ry.  V.  DeBusk  (Colo.),  20  Pac,  752. 

This  case  of  meagre  circumstances  was  met  by  uncontroverted  evi- 
dence that  sparks  from  oil-burning  locomotives  never  ignited  grass, 
that  they  never  reached  the  ground  in  a  live  or  burning  state,  and 
that  it  was  utterly  impossible  for  grass  to  be  ignited  by  sparks  from 
an  oil-burning  locomotive  at  a  distance  of  fifty  feet  from  the  track. 
In  addition,  it  was  shown  that  the  engine  was  being  properly  operated 
and  was  equipped  with  all  the  latest  approved  appliances  used  on  oil- 
burning  engines,  and  that  such  engines  were  much  safer  than  coal-burn- 
ing engines  with  the  most  approved  spark  arresters. 

The  fire  was  shown  to  have  begun  outside  of  the  right  of  way  on 
appellees'  land,  and  there  could  be  no  issue  as  to  whether  or  not  com- 
bustible matter  was  left  on  the  right  of  way  of  appellant. 

The  attacks  on  the  charge  of  the  court  cannot  be  sustained. 

The  employes  of  appellant,  even  though  they  heard  the  cries  for 
help  made  by  appellees  and  knew  of  the  existence  of  the  fire,  were  un- 
der no  obligation  which  bound  appellant  to  assist  in  arresting  the  fire, 
unless  it  appeared  that  appellant's  engine  had  set  fire  to  the  property. 
(Missouri  Pac.  Ry.  v.  Platzer,  73  Texas,  117.)  The  evidence  clearly 
showed  that  most  of  the  damage  occurred  before  the  section  men  passed 
and  the  fire  was  then  at  least  500  feet  from  the  railroad. 

Because  the  great  preponderance  of  the  evidence  is  against  the  ver- 
dict of  the  jury  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 


Galveston,  Houston  &  Northern  Railway  Company  v.  Maurice 

Murphy. 

Decided  November  25«  1008. 

1. — Pleadlnsr — ^Amendment — Same  Cauie  of  Action. 

In  a  suit  for  damages  for  personal  injuries,  plaintiff  alleged  first  that  the 
defendant  railroad  company  was  guilty  of  negligence  in  placing  and  leaving 
certain  torpedoes  on  its  track  without  warning  to  plaintiff,  and  in  failing  to 
have  a  flagman  remain  near  the  torpedoes  until  recalled  by  the  whistle  ironi 
the  train,  which  had  placed  them  there,  when  ready  to  depart.  In  an  amended 
petition  plaintiff  alleged  that  the  negligence  consisted  in  not  having  a  flagman 
remain  at  the  torpedo  nearest  to  the  train  until  recalled  by  whistle  when  the 
train  was  ready  to  depart.  And  in  his  last  amended  petition  he  allied,  in  sub- 
stance, that  in  the  practical  application  and  construction  of  the  rule  concerning 
the  placing  of  torpe^loes  in  defendant's  business,  it  was  the  custom  and  practice 
that  the  flagman  should  be  recalled  just  as  the  train  was  ready  to  depart  and 
not  before,  so  that  had  the  flagman  remained  where  the  torpedoes  were,  on  the 
occasion  in  question,  he  would  have  been  plainly  visible  to  plaintiff  as  he  ap- 
proached the  train,  and  that  the  failure  to  have  a  flagman  so  stationed  was 
contrary  to  the  uniform  custom  and  practice  of  the  business.    Held,  that  the 
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amended  pleading  did  not  set  up  a  new  cause  of  action  but  simply  amplified 
the  original  pleading. 

1 — Pilaster  and  Senrant—Bule— Failure  to  Obserre — ^Negligenoe. 

Without  regard  to  the  purpose  for  which  a  rule  may  have  been  promulgated 
by  a  master,  a  servant  has  the  right  to  act  on  the  presumption  that  it  will 
be  complied  with  by  the  master  and  his  other  servants,  and  the  master  is  liable 
for  damages  proximately  resulting  from  a  failure  to  do  so. 

8. — ^Bailroad — Torpedo  on  Track — ^Negligence. 

In  an  action  for  damages  by  an  employe  against  a  railroad  company  for 
personal  injuries  caused  by  the  explosion  of  a  torpedo  on  a  railroad  track, 
pleading  and  evidence  considered,  and  held  to  support  a  judgment  against  the 
ocHupan}'. 

4. — ^Personal  Injuries — ^Verdict  not  EzoeMive. 

A  verdict  for  $14,000  for  the  loss  of  a  leg  by  a  man  forty-nine  years  of 
age,  of  robust  health  at  the  time  of  the  accident,  and  earning  about  $100  per 
month,  and  who  endured  great  mental  and  physical  suffering,  can  not  be  held 
excessive. 

Appeal  from  the  65th  Judicial  District,  Harris  County.  Tried  be- 
low before  Hon.  W.  P.  Hamblen. 

Baker,  Boits,  Parker  &  Garwood  and  Lane,  Jackson,  Kelley  £  WoU 
ters,  for  appellant.  An  amendment  of  pleading  which  introduces  a  new 
or  different  cause  of  action  and  makes  a  new  or  different  demand  not 
before  made  in  the  pending  suit,  does  not  relate  back  to  the  beginning 
of  the  action  so  as  to  stop  the  running  of  the  statute  of  limitation,  but 
is  equivalent  to  a  fresh  suit  upon  a  new  cause  of  action,  and  the  stat- 
ute continues  to  run  until  the  amendment  is  filed.  Phoenix  Lumber 
Company  v.  Houston  Water  Works  Co.,  94  Texas,  456;  American  Salt 
Co.  V.  Heidenheimer,  80  Texas,  344;  McLane  v.  Belvin,  47  Texas,  493; 
Williams  v.  Eandon,  10  Texas,  74 ;  Bigham  v.  Talbot,  63  Texas,  271 ; 
International  &  G.  N".  Ey.  Co.  v.  Pape,  73  Texas,  502;  Union  Pac.  Ry. 
Co.  V.  Wyler,  158  U.  S.,  285,  289,  298;  Whalen  v.  Gordon  (Cir.  Ct.  of 
Appeals,  8th  Cir.,  Northern  Dist.  of  Iowa),  95  Fed.  Sep.,  314;  1  Am. 
&  Eng.  Enc.  of  Pleading  and  Practice,  pp.  622,  623. 

When  a  cause  of  action  is  based  in  whole  or  in  part  on  a  rule  or  right 
established  by  a  written  instrument,  clear  and  unambiguous  on  its  face, 
it  is  not  permissible  to  vary  or  add  to  it  by  oral  testimony  or  custom 
or  practice.  Eckford  v.  Berry,  87  Texas,  421;  McMichael  v.  Jarvis, 
78  Texas,  673;  San  Antonio  v.  Lewis,  9  Texas,  71;  Hardie  v.  Wright, 
83  Texas,  350 ;  Abram  v.  G.  C.  &  S.  F.  Ry.  Co.,  83  Texas,  65 ;  Chatham 
V.  Jones,  69  Texas,  749. 

In  order  for  the  violation  of  a  rule  of  the  service  to  constitute  ac- 
tionable negligence,  it  must  appear  that  such  violation  in  the  particular 
instance  tended  to  infringe  or  defeat  the  substantial  purposes  of  the 
rule.  Texas  &  Pac.  Ry.  Co.  v.  Bigham,  90  Texas,  225 ;  Texas  &  Pac.  Ry. 
Co.  V.  Reed,  88  Texas,  448 ;  Mexican  Nat.  Ry.  Co.  v.  Mussette,  86  Texas, 
708;  Milwaukee  Ry.  Co.  v.  Kellogg,  94  U.  S.,  469;  16  Am.  &  Eng.  Ency. 
of  Law,  pp.  436  et  seq. 

The  t€«t  of  proximate  cause,  applicable  to  the  conductor's  failure  to 
send  back  a  flagman  in  this  case,  is,  whether  a  person  of  ordinary  pru- 
dence, in  Ms  position,  would  have  foreseen  such  injury  as  that  to  Mur- 
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phy  as  likely  to  ensue  from  the  failure  to  have  a  flagman  stationed 
under  this  rule,  and  to  perform  the  functions  as  provided  and  con- 
templated by  the  rule.    Same  authorities. 

When  a  person  is  expecting  to  encounter  a  danger  familiar  to  him, 
and  is  on  his  guard  and  looking  out  for  such  danger,  no  circumstance 
will  justify  him  in  abandoning  his  lookout,  except  such  as  would  afford 
a  rational  basis  of  apparent  safety  to  a  man  of  ordinary  prudence,  in 
the  same  circumstances.  Choate  v.  San  Antonio  &  A.  P.  Ry.  Co.,  90 
Texas,  88 ;  91  Texas,  409 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Bracken,  59 
Texas,  75;  Chandler  v.  Heckling,  22  Texas,  44. 

A  person  who,  knowing  the  danger  of  encountering  and  exploding 
torpedoes  on  a  railroad  track  and  expecting  to  encounter  them,  realii- 
ing  the  danger  thereof,  carelessly  sits  on  a  push-car  being  operated  over 
such  track,  placing  his  legs  in  a  position  of  peculiar  danger  in  the  event 
that  torpedoes  should  be  encountered,  and  who,  while  in  such  position 
and  keeping  a  lookout  for  torpedoes,  suddenly  and  without  sufficient 
reason  abandons  his  lookout  and  thereupon  encounters  a  torpedo  on  the 
track,  and  thereby  sustains  an  injury  to  his  leg,  is  to  be  deemed  guilty 
of  contributory  negligence  precluding  recovery.  Houston  &  T.  C.  B. 
B.  Co.  V.  Kauflfmann,  101  S.  W.,  817 ;  Sabine  &  E.  T.  By.  Co.  v.  Dean, 
76  Texas,  74;  Murray  v.  Gulf,  C.  &  S.  P.  By.  Co.,  73  Texas,  5;  Mis- 
souri Pac.  By.  Co.  v.  Porter,  73  Texas,  307 ;  Hoover  v.  Texas  &  Pac. 
By.  Co.,  61  Texas,  504;  Dallas  &  W.  By.  Co.  v.  Spicker,  61  Texas,  429; 
Missouri  Pac.  By.  Co.  v.  Foreman,  73  Texas,  314;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Shieder,  88  Texas,  163. 

Ewing  &  Bing,  for  appellee. 

« 

FLY,  Associate  Justice. — Appellee  recovered  a  judgment  for 
$14,000  for  damages  resulting  from  personal  injuries  received  by  him 
while  in  the  discharge  of  his  duties  as  a  section  foreman  in  the  em- 
ployment of  appellant.  This  is  a  second  appeal  of  this  case,  the  opin- 
ions on  the  former  appeal  appearing  in  96  S.  W.,  940,  and  100  Texas 
490. 

Appellee  was  a  section  foreman  in  the  employment  of  appellant,  and 
on  May  6,  1904,  while  sitting  on  a  moving  handcar  in  discharge  of  his 
duties,  the  car  ran  over  and  exploded  a  torpedo,  put  on  the  track  by 
the  employes  on  a  freight  train  which  was  standing  on  the  track,  and 
injured  a  leg  of  appellee  to  such  an  extent  that  amputation  became 
necessary  and  was  performed.  It  was  negligence  in  appellant  to  place 
the  torpedo  on  the  track  at  the  point  occupied  by  it,  without  having 
a  flagman  stationed  there  to  warn  those  on  the  hand  car  of  its  location. 
Appellee  had  kept  a  vigilant  lookout  for  torpedoes,  as  he  has  reason 
to  conclude  that  they  had  been  placed  on  the  track,  but  was  caused  to 
relax  his  watchfulness  by  the  fact  that  he  saw  the  rear  end  of  the 
freight  train  that  was  on  the  track  and  knew  that  the  rules  required, 
when  torpedoes  are  placed  on  the  track,  that  a  flagman  be  stationed 
on  the  track  to  warn  those  approaching.  When  he  saw  the  train  on 
the  track  and  saw  no  flagman  on  or  near  the  track  he  concluded  that 
there  were  no  torpedoes  on  the  track  and  turned  his  attention  to  duties 
that  devolved  upon  him  in  connection  with  his  work.    The  negli^nce 
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of  appellant  in  not  having  a  flagman  out  to  give  warning  was  the  direct 
and  proximate  cause  of  appellee^s  injuries. 

Appellee  was  justified  in  acting  on  the  assumption  that  the  employes 
on  the  train  would  act  in  compliance  with  the  rules  of  their  employer, 
and  to  act  as  though  there  were  no  torpedoes  on  the  track,  and,  being 
misled  by  the  failure  of  the  employes  to  obey  the  rule,  was  entitled  to 
recover  such  damages  as  accrued  to  him  by  reason  of  such  failure. 
There  was  nothing  to  cause  him  to  anticipate  the  nonobservance  of  the 
rule.-    (Murphy  v.  Galveston,  H.  &  M.  By.,  100  Texas,  490.) 

In  the  first  amended  original  petition,  which  was  filed  on  April  8, 
1905,  it  was  alleged  that  appellant  was  guilty  of  negligence  in  placing 
and  leaving  the  torpedoes  on  the  track  without  warning  to  appellee 
and  in  failing  to  have  a  flagman  remain  near  the  spot  where  they  were 
located  until  recalled  by  the  whistle  when  the  train  was  ready  to  de- 
part. In  the  second  amended  petition  it  was  alleged  that  the  negli- 
gence consisted  in  not  having  the  flagman  remain  at  the  torpedo  nearest 
to  the  train,  until  recalled  by  whistle  when  the  train  was  ready  to  de- 
part. In  the  third  amended  original  petition,  upon  which  the  trial 
was  had,  the  following  paragraph  was  added: 

'^That,  in  the  practical  application  and  construction  of  said  rule  in 
defendant's  business,  it  was  the  custom  and  practice  of  the  business, 
and  the  habit  of  both  those  charged  with  the  enforcement  of  the  rule 
and  obedience  to  it,  that  the  flagman  should  be  recalled  just  as  the  train 
was  ready  to  depart,  and  not  before,  but  that,  until  then,  he  should 
remain  there,  as  stated  in  the  rule  aforesaid,  so  that,  had  a  flagman  re- 
mained there  on  the  occasion  in  question,  he  would  have  been  plainly 
visible  to  plaintiff  as  he  approached.''  In  addition  to  the  allegation, 
made  in  the  other  petitions,  as  to  the  failure  to  have  a  flagman  being 
in  derogation  of  the  rule,  it  was  also  alleged  that  such  failure  was  con- 
trary to  "the  uniform  custom  and  practice  of  the  business  thereunder." 
The  paragraph  together  with  the  language  last  quoted  contain  the  only 
additions  made  to  the  pleadings  of  appellee  on  which  the  cause  was 
tried.  It  is  the  contention  that  those  additions  constituted  a  new 
cause  of  action,  which  was  barred  by  limitation  of  two  years,  and  that 
the  court  erred  in  not  sustaining  appellant's  special  exception  to  the 
additional  averments,  and  in  refusing  a  special  charge  which  sought  to 
have  the  jury  disregard  such  allegations. 

The  allegations  as  to  the  "uniform  custom  and  practice  of  the  busi- 
ness" under  the  rule  as  to  flagmen  could  have  had  no  force  or  effect, 
except  as  a  basis  for  the  admission  of  evidence  as  to  the  customary 
compliance  with  the  rule  on  the  part  of  the  employes,  and  we  think 
that  evidence  would  have  been  admissible  if  the  additional  averments 
of  the  third  amendment  had  been  eliminated  altogether.  The  gist  of 
the  allegations  in  all  the  enumerated  pleadings  was  that  appellant  had 
acted  in  such  a  manner  under  the  operation  of  its  rule  as  to  mislead 
appellee  and  lead  him  to  his  injury;  we  believe  that  any  circumstance 
tending  to  substantiate  that  allegation  would  have  been  authorized  un- 
der the  first  amended  petition.  Circumstances  that  were  calculated  to 
and  did  mislead  appellee  could  be  proved  under  the  general  allegation 
that  the  conduct  of  appellant  had  misled  appellee  to  his  hurt  and  in- 
jury.   One  of  the  circumstances  which  would  tend  to  mislead  appellee 
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was  the  departure  by  appellant  from  its  uniform  manner  of  perform- 
ing its  business.  The  Supreme  Courts  in  effect^  held  this  on  the  former 
appeal  of  this  ease. 

It  follows  from  our  foregoing  ruling  that  we  do  not  believe  that  a 
new  cause  of  action  was  set  up>  but  that  the  last  pleading  was  a  mere 
amplification  of  the  former.  There  is  nothing  in  the  case  of  Phoenix 
Lumber  Company  v.  Houston  Water  Company,  94  Texas,  456,  relied 
on  so  confidently  by  appellant,  that  is  opposed  to  the  position  of  this 
court.  In  that  case  there  was  a  change  from  an  action  on  an  express 
contract  to  an  implied  contract  growing  out  of  certain  usages  and  cus- 
toms. It  is  manifest  that  an  action  on  an  implied  contract  is  totally 
different  from  one  on  an  express  contract,  whether  implication  grew 
out  of  a  custom  or  usage  or  not.  As  said  in  the  decision  cited :  "Evi- 
dence of  an  express  contract  would  not  be  admissible  under  the  alle- 
gations of,  and  if  admitted,  would  not  establish,  an  implied  contract, 
neither  would  the  evidence  from  which  the  contract  would  be  implied 
be  admissible  under  the  allegations  of  the  original  petition,  nor  would 
that  evidence,  if  admitted,  establish  the  existence  of  such  a  contract." 
In  this  case  appellee  did  not  change  his  cause  of  action,  but  merely 
pleaded  an  additional  circumstance  which  induced  him  to  presume  that 
appellant  would  obey  its  own  rule.  The  case  is  not  applicable  to  this, 
and  neither  is  the  case  of  Union  Pac.  By.  v.  Wyler,  168  U.  S.,  285. 

Appellant  seems  to  misapprehend  the  foundation  for  this  cause  of  ac- 
tion, and  seems  to  labor  under  the  conception  that  it  is  founded  on  a 
rule  or  right  established  by  a  written  instrument.  The  action  is  not  ^^es- 
tablished  by  a  written  instrument,^'  but  is  based  on  the  negligence  of 
appellant  in  failing  to  safeguard  its  employe  against  danger  and  in- 
jury, and  to  substantiate  the  charge  and  show  that  appellant  had  not 
used  the  proper  means  to  protect  its  employe  against  a  dangerous  ex- 
plosive, it  was  pleaded  that  appellant  had  a  rule  which  pointed  out  the 
mode  of  protecting  such  employe,  which,  if  followed,  would  have  pro- 
tected him. 

The  proposition  is  advanced  that  evidence  of  a  customary  observance 
of  the  rule  was  not  permissible,  because  it  would  vary  the  terms  of  the 
rule.  Such  a  paradoxical  statement  finds  no  countenance  or  support, 
of  course,  in  the  decisions  of  the  Supreme  Court  cited  by  appellant. 
The  mere  statement  of  such  a  proposition  is  a  refutation  of  it. 

No  matter  what  the  object  may  have  been  in  placing  a  flagman  as 
required  in  the  rule,  if  his  presence  at  the  time  and  place  as  required 
by  the  rule  would  have  prevented  the  injury  to  appellee  it  was  negli- 
gence to  fail  to  have  him  there.  In  the  case  of  International  &  Q.  N. 
By.  V.  Gray,  65  Texas,  38,  it  was  said:  "Whilst  the  statutory  signals 
to  be  given  at  road  crossings  are  intended  as  warnings  to  persons  upon 
the  road  or  near  the  crossing,  the  failure  to  give  them  may  be  taken 
into  consideration,  together  with  other  facts,  to  show  want  of  reason- 
able care  on  the  part  of  the  company  as  to  other  parties  lawfully  upon 
the  railway.'*  The  same  ruling  is  made  by  the  court  in  Galveston,  H. 
&  S.  A.  By.  V.  Garteiser,  9  Texas  Civ.  App.,  456.  Appellee  was  acting 
on  the  presumption  of  compliance  with  a  rule,  no  matter  for  whose 
benefit  it  was  adopted. 

The  sixth  assignment  of  error  is  disposed  of  by  our  conclusions  of 
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fact  and,  in  connection  with  the  seventh  assignment  of  error,  it  may  be 
said  that  the  question  as  to  whether  the  conductor  on  the  train  could 
have  foreseen  that  damage  to  some  one  might  result  from  his  failure 
to  obey  the  rule,  was  fully  submitted  to  the  jury,  and  the  evidence 
shows  that  the  conductor  should  have  known  the  probable  effect  of  his 
negligence.  It  was  a  plain  failure  to  exercise  ordinary  care  to  observe 
a  rule  established  for  the  protection  of  those  passing  in  cars  along  the 
.track,  and  he  must  have  known  that  some  one  might  be  injured  thereby. 
The  Supreme  Court  apprehended  no  difficulty  about  the  proximate 
cause  in  its  opinion  in  this  case. 

The  charges  complained  of  in  the  fourteenth  and  fifteenth  assign- 
ments of  error  were  fully  justified  by  the  facts  and  enunciated  the  law 
applicable  to  them. 

So  far  as  the  special  charges  embodied  the  law  and  were  applicable 
to  the  facts,  they  were  embodied  in  the  charge  of  the  court  and  the 
special  charges  requested  by  appellant  and  given  by  the  court.  Every 
issue  in  the  case  was  clearly  and  ably  presented  by  the  court. 

Appellee  was  a  robust  man,  forty-nine  years  of  age  when  injured, 
and  was  earning  about  $100  a  month.  He  lost  his  leg  about  half  way 
between  the  knee  and  hip  joint  and  is  compelled  to  walk  on  crutches. 
He  endured  gt-eat  mental  and  physical  suffering.  We  do  not  think  a 
verdict  of  $14,000  is  excessive.  In  analogous  cases  heavier  verdicts 
have  been  sustained.  Galveston,  H.  &  S.  A.  Ey.  v.  Cooper,  2  Texas  Civ. 
App.,  43;  Missouri,  K.  &  T.  By.  v.  Stinson,  34  Texas  Civ.  App.,  285; 
Texarkana  &  Ft.  S.  v.  Toliver,  37  Texas  Civ.  App.,  437.  The  judg- 
ment is  aflSrmed. 

Affirmed, 

Writ  of  error  refused. 


BoBERT  A.  Nash  v.  W.  S.  Noble  bt  al. 

Decided  November  28,  1908. 

Appeal-— Tiling:  Bond — Time. 

The  thirty  days  allowed  a  nonresident  within  which  to  file  an  appeal  bond 
applies  only  in  cases  where,  the  term  continuing  longer  than  eight  weeks,  the 
time  begins  to  run  from  the  date  of  the  judgment,  and  does  not  apply  to  cases 
where  the  time  does  not  begin  to  run  until  adjournment. 

Appeal  from  the  District  Court  of  San  Augustine  County.  Tried 
below  before  Hon.  W.  B.  Powell. 

Oeo.  E.  Galling,  for  appellant. 

No  brief  for  appellees. 

Per  Curiam. — Appellees  have  filed  a  motion  to  dismiss  the  appeal  on 
the  ground  that  the  appeal  bond  was  not  filed  in  the  time  prescribed 
by  the  statute. 

The  appellant  is  a  nonresident  of  the  county  in  which  the  case  was 
tried.  The  cause  was  tried  and  judgment  rendered  on  July  9,  1908. 
The  term  of  the  court  adjourned  on  the  23d  of  July,  1908.  The  ap- 
peal bond  was  filed  on  the  2l8t  day  of  August,  1908,  more  than  20 
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days  after  the  adjournment  of  the  term.  Appellant  is  in  error  in  sup- 
posing that  being  a  nonresident  of  the  county  in  which  the  case  was 
tried  he  had  30  days  after  adjournment  in  which  to  file  his  appeal 
bond.    Article  1387  of  the  statute  is  as  follows: 

"An  appeal  may,  in  cases  where  an  appeal  is  allowed,  be  taken  dur- 
ing the  term  of  the  court  at  which  the  final  judgment  in  the  cause  is 
rendered,  by  the  appellant's  giving  notice  of  appeal  in  open  court  within 
two  days  after  final  judgment,  or  two  days  after  judgment  overruling. 
a  motion  for  a  new  trial,  which  shall  be  noted  on  the  docket  and  entered 
of  record,  and  by  his  filing  with  the  clerk  an  appeal  bond,  where  bond 
is  required  by  law,  or  aflSdavit  in  lieu  thereof,  as  hereinafter  provided, 
within  twenty  days  after  the  expiration  of  the  term.  If  the  term  of 
the  court  may  by  law  continue  more  than  eight  weeks,  the  bond,  or  aflS- 
davit in  lieu  therof,  shall  be  filed  within  twenty  days  after  notice  of 
appeal  is  given,  if  the  party  taking  the  appeal  resides  in  the  county, 
and  within  thirty  days  if  he  resides  out  of  the  county.*' 

It  is,  we  think,  entirely  clear  that  the  thirty  days  allowed  a  non- 
resident in  which  to  file  his  appeal  bond  applies  only  in  cases  where 
the  term  continuing  longer  than  eight  weeks,  the  time  begins  to  run 
from  the  date  of  the  judgment,  and  does  not  apply  to  cases  like  the 
present  where  the  time  does  not  begin  to  run  until  adjournment.  The 
reason  for  the  difference  is  obvious.  Such  has  been  the  uniform  con- 
struction of  the  statute  by  this  court. 

The  motion  is  sustained  and  the  cause  is  dismissed. 

Dismissed. 


Anna  M.  Longbotham  v.  L.  A.  Abercrombie  et  ux. 

Decided  November  28,  1008. 

Appeal — ^Failure  to  File  Brief — ^DltmiBsal. 

When  an  appellant  tiles  no  brief  in  the  court  from  which  the  appeal  is 
taken,  and  files  none  in  the  Court  of  Civil  Appeals  until  the  day  of  submission* 
in  the  absence  of  excuse  for  such  failure  to  comply  with  the  rules,  the  appeal 
will  be  dismissed  on  timely  motion  of  the  appellee. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Chas.  E.  Ashe. 

A.  n.  Jayne,  for  appellant. 

No  brief  for  appellee. 

Per  Curiam.— In  this  case  appellee  has  filed  a  timely  motion  to  dis- 
miss the  appeal  for  failure  of  appellant  to  comply  with  the  rules  with 
regard  to  filing  brief.  The  facts,  as  set  out  in  the  sworn  motion,  are 
as  follows: 

The  appeal  was  perfected  December  17,  1907,  and  the  transcript  ap- 
plied for  and  filed  in  this  court  on  March  16,  1908.  On  Norember  5, 
1908,  the  case  was  set  down  for  submission  in  its  regular  order  on 
November  19,  1908.  No  briefs  were  filed  by  appellant  in  the  District 
Court,  and  none  in  this  court  until  the  day  set  for  submission,  Novem- 
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ber  19th.  The  motion  to  dismiss  was  filed  in  this  court  on  November 
17th,  having  been  prepared  by  appellees*  counsel  on  the  16th  inst.,  and 
at  that  time  appellee's  counsel  had  not  been  furnished  with  a  copy 
of  appellant's  brief,  and  had  no  knowledge  that  such  brief  would  be 
filed.  No  answer  was  made  to  the  motion  and  no  excuse  offered  for 
failure  to  comply  with  the  rule.  The  facts  are  substantially  identical 
with  those  in  the  case  of  Niday  v.  Cochran  (106  S.  W.,  462),  in  which 
the  appeal  was  dismissed  on  motion.  The  motion  must  be  sustained 
and  the  appeal  dismissed. 

Dismissed. 


French,  Finch  &  Company  v.  J.  A.  Hicks  et  al. 

Decided  November  28«  1008. 

Bond — ^Liability  of  Sureties — ^Agreement  Between  Obligor  and  Sureties. 

Where  the  obligee  in  a  bond  prepared  the  same  for  execution  by  the  obligor 
and  his  sureties,  and  expressly  stipulated  therein  that  the  bond  would  not  be 
operative  without  three  sureties,  the  obligee  was  cliarged  with  notice  when  the 
bond  was  returned  to  and  accepted  by  him  with  only  two  sureties  that  the 
sureties  who  signed  the  bond  did  so  upon  condition  that  the  bond  would  not 
be  operative  unless  a  third  surety  was  obtained.  In  a  suit  upon  such  bond, 
evidence  considered,  and  held  sufficient  to  support  a  verdict  for  the  defendant 
sureties. 

Appeal  from  the  County  Court  of  Kaufman  County.  Tried  below 
before  Hon.  Nestor  Morrow,  Special  Judge. 

r.  L.  Camp,  A.  H.  Dashiell  and  B.  0.  Watson,  for  appellant. 

No  brief  for  appellees. 

BAINEY,  Chief  Justice. — ^This  is  a  suit  by  appellant,  French, 
Finch  &  Company,  plaintiff  below,  against  appellees,  defendants  in  the 
couri;  below,  J.  A.  Hicks,  as  principal,  and  M.  6.  Goss  and  J.  F.  Sut- 
ton, as  sureties,  on  the  bond  which  J.  A.  Hicks  executed  to  Kellogg, 
Johnson  &  Company. 

The  plaintiif  alleged,  among  other  things,  that  J.  A.  Hicks  made  a 
contract  on  the  14th  day  of  August,  1902,  with  Kellogg,  Johnson  & 
Company,  a  private  corporation  doing  business  at  St.  Paul,  Minnesota, 
by  the  terms  of  which  Kellogg,  Johnson  &  Company  employed  Hicks 
for  the  period  of  one  year  to  travel  in  the  State  of  Texas  and  sell  goods- 
for  Kellogg,  Johnson  &  Company,  each  to  reserve  the  right  to  sever 
the  contract  upon  giving  the  other  ten  days'  notice  in  writing.  That 
Kellogg,  Johnson  &  Company  was  afterwards  succeeded  in  all  its  rights 
and  privileges  by  the  appellant  herein.  That  Kellogg,  Johnson  &  Com- 
pany was  to  advance  Hicks  $50  per  week  as  traveling  expenses,  to  be 
returned  to  Kellogg,  Johnson  &  Company  out  of  the  commissions  earned 
on  the  sales  made  by  him.  That  Hicks  executed  a  bond  to  Kellogg, 
Johnson  &  Company  with  two  sureties  on  the  bond,  Goss  and  Sutton, 
and  that  said  bond  provided  that  Hicks  should  return  the  samples  and 
cases  and  all  sums  pf  money  advanced  to  him  under  the  terms  of  thQ 
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contract  in  excess  of  the  commission  earned  thereunder/ and  that  Kel- 
logg, Johnson  &  Company  cancelled  the  contract  of  employment  by  giv- 
ing Hicks  ten  days'  notice  in  writing  in  the  latter  part  of  March,  1903, 
and  tliat  at  the  time  of  the  cancellation  of  the  contract  Hicks  owed 
Kellogg,  Johnson  &  Company  $648.60. 

Defendant  J.  A.  Hicks  answered  by  general  denial,  and  then  sub- 
sequently plead  an  oral  agreement  made  between  himself  and  Kellogg, 
Johnson  &  Company,  at  St.  Paul,  Minnesota,  whereby  Kellogg,  John- 
son &  Company  engaged  him  to  perform  certain  services  independent 
of  the  written  contract,  and  that  these  services  he  performed,  while 
there  was  no  cT)mpensation  agreed  upon  in  advance,  were  reasonably 
worth  the  sum  of  $900. 

Defendants  Goss  and  Sutton  plead  that  at  the  time  of  the  execution 
of  the  bond  Hicks  agreed  with  them  to  procure  another  surety,  and 
that  he  would  not  deliver  the  bond  until  the  said  surety  had  been  ob- 
tained. 

The  trial  was  before  the  court  without  a  jury,  and  the  court  found 
in  favor  of  French,  Finch  &  Company  against  J.  A.  Hicks  for  the  full 
amount  sued  for  and  interest,  and  found  in  favor  of  J.  A.  Hicks  for 
services  rendered  independent  of  the  contract  in  the  sum  of  $248.60, 
leaving  a  judgment  in  favor  of  French,  Finch  &  Company  against 
Hicks  for  $400,  and  found  in  favor  of  defendants,  Goss  and  Sutton. 
Plaintiff  appeals. 

The  trial  judge's  conclusions  of  fact  are  correct  and  they  are  adopted 
as  the  conclusions  of  this  court,  and  are  as  follows: 

"That  Kellogg,  Johnson  &  Company,  a  private  corporation  in- 
corporated under  the  laws  of  Minnesota,  entered  into  a  written  con- 
tract with  the  defendant  J.  A.  Hicks,  of  Terrell,  Texas,  on  the  14th 
day  of  August,  1902,  a  true  copy  of  which  is  attached  to  plaintiff's  pe- 
tition. That  said  contract  provided  among  other  things  that  the  de- 
fendant Hicks  should  furnish  three  satisfactory  sureties  on  a  $1,000 
bond  for  the  faithful  performance  of  the  contract  by  the  said  Hicks, 
and  that  until  said  bond  was  so  furnished  said  contract  should  not  be 
operative.  That  E.  L.  Warren  represented  the  said  Kellogg,  Johnson 
&  Company  in  the  matter  of  accepting  the  contract  and  bond,  and  that 
after  the  contract  had  been  executed  in  duplicate  he  furnished  defend- 
ant Hicks  with  the  bond  to  be  executed.  That  defendant  Hicks  took 
the  bond  and  his  copy  of  the  contract  and  went  to  the  defendants  M. 
G.  Goss  and  J.  F.  Sutton  and  exhibited  to  them  the  contract  and  bond 
and  requested  them  to  become  his  sureties.  That  Hicks  told  each  of 
them  that  there  were  to  be  three  sureties  on  the  bond,  and  that  each 
of  said  sureties  signed  said  bond  with  the  knowledge  that  the  contract 
provided  there  should  be  three  sureties  and  with  the  understanding 
with  defendant  Hicks  that  there  should  be  three.  That  after  defend- 
ants Goss  and  Sutton  had  signed  same  defendant  Hicks  took  the  bond 
back  to  said  B.  L.  Warren,  who,  acting  for  Kellogg,  Johnson  &  Com- 
pany, accepted  it.  That  when  the  bond  was  delivered  to  R.  L.  Warren 
nothing  was  said  by  either  Hicks  or  Warren  as  to  a  third  surety  or  as 
to  the  understanding  by  Goss  and  Sutton  that  there  should  be  another 
surety.  That  Warren  accepted  the  bond  and  sent  it  to  Kellogg,  John- 
son &  Company.    That  neither  Warren  nor  Kellogg,  Jolmson  ^  Com- 
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pany  knew  anything  or  had  any  notice  of  the  understanding  between 
Hicks  and  Goss  and  Sutton  that  there  should  be  another  surety  further 
than  such  knowledge  and  notice  thereof  was  given  them  by  the  con- 
tract That  after  Kellogg,  Johnson  &  Company  had  received  tlie  con- 
tract and  bond  they  requested  by  letter  the  defendant  Hicks  to  at  once 
come  to  St.  Paul  and  confer  with  them.  That  Hicks  at  once  went  to 
St.  Paul  and  that  while  there  the  said  Kellogg,  Johnson  &  Company, 
through  one  of  its  officers,  furnished  defendant  Hicks  with  a  list  of 
its  debtors  in  Texas  in  the  territory  over  which  he  was  to  travel  as 
their  drummer,  and  requested  him  to  visit  these  parties  and  make  re- 
ports of  same.  That  the  work  thus  requested  to  be  done  by  Hicks  was 
not  that  or  any  part  of  that  contemplated  in  the  contract.  That  neither 
Hicks  nor  Kellogg,  Johnson  &  Company  made  any  mention  of  com- 
pensation to  be  given  for  same  and  no  claim  was  made  therefor  by 
Hicks  until  after  this  suit  was  brought.  That  defendant  Hicks  be- 
gan work  under  said  contract  about  the  last  of  August,  1902,  and  con- 
tinued until  some  time  in  March  following,  about  seven  months,  when 
the  contract  was  terminated  by  plaintiff,  who  in  the  meantime  had  suc- 
ceeded to  all  the  rights  and  liabilities  of  Kellogg,  Johnson  &  Company. 
That  during  the  time  defendant  Hicks  traveled  as  the  salesman  of 
plaintiff  he  spent  some  time  and  some  money  in  looking  after  and  re- 
porting on  the  financial  condition  of  plaintiff's  debtors  at  the  request 
of  plaintiff,  and  that  the  services  thus  rendered  were  reasonably  worth 
the  sum  of  $248.60.  That  plaintiff  furnished  defendant  Hicks,  under 
said  contract,  about  $1,125,  and  that  the  amount  of  commissions  earned 
by  Hicks  during  said  time  amounted  to  about  $476.40.  That  the  sure- 
ties Goss  and  Sutton  did  not  know  until  the  filing  of  this  suit  but  that 
there  was  another  surety  to  the  bond." 

The  appellant  submits  its  second  assignment,  which  is:  "The  court 
erred  in  finding  for  the  defendants,  Goss  and  Sutton,  because  the  un- 
controverted  evidence  was  that  the  plaintiff  had  no  knowledge  of  any 
agreement  made  between  them  and  the  defendant  Hicks  as  to  the  num- 
ber of  sureties  to  be  obtained  on  the  bond,  and  the  plaintiff  had  the 
right  to  waive  the  provision  in  the  contract  as  to  the  number  of  sure- 
ties which  Hicks  was  required  to  furnish  on  the  bond,  and  in  the  ab- 
sence of  any  knowledge  on  the  part  of  the  company  that  Goss  and  Sut- 
ton relied  on  the  provision  that  there  would  be  three  sureties,  they 
cannot  escape  liability  on  accotmt  of  any  private  agreement  between 
them  and  Hicks.*' 

This  assignment  will  be  treated  as  a  proposition,  and  in  addition, 
the  following  proposition  thereunder  is  submitted:  "A  stipulation  in 
a  contract  between  an  obligee  and  obligor  that  the  obligor  should  ob- 
tain three  sureties  on  a  bond  is  solely  for  the  benefit  of  the  obligee 
and  can  be  waived  by  the  obligee  at  his  pleasure,  and  any  agreement 
between  the  obligor  and  his  sureties,  unknown  to  the  obligee,  that  the 
stipulation  in  the  contract  should  be  varied  or  changed  cannot  inure 
to  the  benefit  of  the  sureties  and  permit  them  to  take  advantage  of 
what  the  obligee  had  the  right  to  do.'* 

We  think  it  settled  that  a  surety  who  signs  a  bond  perfect  on  its 
face  can  not  escape  or  limit  his  liability  upon  conditions  made  with  the 
obligor  that  before  it  should  be  delivered  to  the  obligee  other  persons 
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were  to  sign  it^  when  that  other  person  or  persons  had  not  signed  it, 
unless  before  he  accepted  the  bond  the  obligee  had  received  notice  of 
such  conditions.  (Bopp  v.  Hansford,  18  Texas  Civ.  App.,  340,  and 
authorities  there  cited.) 

But  can  it  be  said  that  the  obligees  in  this  instance  had  no  knowl- 
edge of  the  condition  upon  which  Ooss  and  Sutton  signed  the  bond 
as  sureties?  We  think  not.  It  is  true  that  the  obligor  never  told  the 
obligee  or  its  agent,  of  any  condition  made  by  the  sureties,  but  the 
bond  itself  contains  this  stipulation:  "The  paity  of  the  second  part 
agrees  to  furnish  three  satisfactory  sureties  on  a  One  Thousand  Dollar 
Bond  for  the  faithful  performance  of  this  contract,  and  the  return  of 
said  sample  cases  and  other  property  and  the  excess  of  any  funds  fur- 
nished to  party  of  the  second  part  during  the  existence  of  this  contract 
over  and  above  the  amount  earned  by  said  party  under  the  terms  there- 
of, and  when  this  bond  is  furnished,  then  this  contract  becomes  opera- 
tive and  not  otherwise.'*  By  reason  of  this  stipulation  the  bond  upon 
its  face  showed  that  it  was  inoperative.  The  obligee  furnished  the  bond 
for  execution,  and  it  cannot  be  said  that  the  obligee  was  without  knowl- 
edge of  said  condition.  Therefore,  the  proposition  that  the  obligee 
could  waive  the  stipulation  and  accept  the  bond  with  two  sureties,  and 
make  the  bond  operative  as  to  them  without  their  knowledge  or  con- 
sent, does  not  apply.  With  the  stipula'tion  that  the  bond  would  not 
be  operative  without  three  sureties,  and  there  being  only  two  signatures 
to  it,  the  obligee  had  no  right  to  assume  that  the  two  had  attached 
their  signatures  without  any  condition,  and  that  they  were  bound  there- 
by. There  was  no  error  in  the  court  rendering  judgment  in  favor  of 
Goss  and  Sutton,  as  no  liability  had  been  attached  to  them. 

The  proposition  that  defendant's  claim  was  unliquidated  and  could 
not  be  interposed  as  a  setoflE  to  plaintiffs  demand,  we  do  not  think 
well  taken.  Defendant's  setoff  was  so  connected  with  and  incident 
to  the  first  contract  that  we  are  of  the  opinion  the  court  properly  con- 
sidered it  in  this  action. 

We  have  examined  all  errors  assigned,  and  find  no  error  requiring 
a  reversal  of  the  judgment.  The  evidence  supports  the  judgment,  and 
it  is  affirmed. 

Affirmed. 


W.  J.  AND  Fannie  Wooten,  Guabdians  v.  0.  H.  Pennock,  Jr. 

Decided  November  28«  1908. 

Homestead — Sale  by  Husband — ^Estoppel  of  His  Heirs. 

A  deed  by  a  married  man,  the  head  of  a  family,  to  the  homestead  without 
the  consent  and  joinder  of  the  wife  is  inoperative  only  as  against  the  homestead 
rights  of  the  wife  so  long  as  the  property  was  her  homestead,  but  after  the 
property  is  abandoned  as  a  homestead  by  the  wife,  the  deed  by  the  husband 
becomes  effective  by  estoppel  against  his  heirs. 

Error  from  the  District  Court  of  Jefferson  County.    Tried  below  be- 
fore Hon.  L.  B.  Hightower,  Jr. 

B.  E.  Moore,  for  plaintiff  in  error. 
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(?.  F.  Dougherty,  for  defendant  in  error. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  the  defendant  in  error  against  a  number  of  named 
defendants  who  are  the  heirs  of  E.  H.  Leonard,  deceased.  The  land 
in  controversy  is  80  by  160  feet  in  dimension,  and  is  known  and  des- 
ignated as  lots  37  and  38  of  Leonardos  Addition  to  the  city  of  Beau- 
mont, as  shown  upon  the  map  of  said  addition.  One  of  the  defend- 
ants, Esther  Leonard,  is  a  minor,  and  her  legal  guardians,  the  plain- 
tiffs in  error,  were  made  parties  defendant.  All  of  the  other  defend- 
ants filed  disclaimers.  The  guardians,  plaintiffs  in  error,  answered  by 
general  demurrer,  and  plea  of  not  guilty,  and  by  the  following  special 
plea: 

"Further  answering  they  say  the  land  described  in  said  petition  is 
and  ought  to  be  the  property  of  the  defendant,  Esther  Leonard;  that 
said  property  at  the  time  of  her  father's,  E.  H.  Leonard's,  death,  about 
February,  1892,  being  then  the  owner  of  same  and  she  being  the  lawful 
child  of  said  E.  H.  Leonard. 

"That  if  the  said  E.  H.  Leonard  ever  conveyed  said  property,  which 
is  here  denied,  the  said  conveyance  passed  no  title  to  said  property 
because  at  the  time  of  said  pretended  conveyance,  if  any,  said  Leonard 
was  and  had  been  then  for  many  years  a  married  man,  with  a  wife 
and  bis  minor  children  residing  upon  said  premises,  and  same  was  a 
part  of  the  homestead  of  said  Leonard  and  his  said  family,  and  said 
deed  was  void  if  ever  made;  and  defendants  say  the  rental  value  of 
said  property  is  and  has  been  reasonably  worth  per  month,  and  plain- 
tiff and  those  under  whom  he  claims  have  used  said  property  and  col- 
lected rents  the  value  of  which  exceeds  any  improvements^  if  any,  made 
as  alleged,  which  defendants  here  say  if  made  was  not  made  in  good 
faith  and  without  notice  of  defendants'  title.  And  that  said  pretended 
claim  of  plaintiff  is  a  cloud  upon  defendant's  title  and  she  prays  that 
same  be  removed,  and  for  such  other  and  further  relief  as  she  may 
show  herself  entitled  in  law  or  equity." 

The  cause  was  tried  by  the  court  without  a  jury  and  judgment  was 
rendered  in  favor  of  plaintiff. 

There  is  no  statement  of  facts  in  the  record.  The  following  conclu- 
sions of  fact  and  law  were  filed  by  the  trial  court  at  the  request  of 
plaintiffs  in  error. 

**II.  I  find  as  a  fact  from  the  evidence  that  E.  H.  Leonard  executed 
and  delivered  a  general  warranty  deed  for  a  valuable  consideration  to 
Max  Bitter  conveying  the  land  in  controversy,  which  said  deed  is  dated 
July  9,  1891. 

*T;II.  I  find  as  a  fact  that  E.  H.  Leonard  acquired  a  tract  of  twenty- 
four  (24)  acres  of  land,  of  which  the  property  in  controversy  is  a  part, 
from  B.  P.  Van  Meter  and  wife,  by  a  deed  dated  in  1887. 

'*IV.  I  find  that  E.  H.  Leonard  and  Fannie  Morris,  who  is  now  the 
wife  of  "W.  J.  Wooten  and  one  of  the  defendants  in  this  suit,  were  mar- 
ried on  the  30th  day  of  December,  1889. 

''V-     I  find  from  the  evidence  that  E.  H.  Leonard  is  now  dead,  and 

that  his  widow,  Mrs.  Fannie  Leonard,  afterwards  married  W.  J.  Wooten. 

**VI.     I  find  from  the  evidence  that  E.  H.  Leonard  left  six  (6)  chil- 
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dren,  to  wit:  J.  0.  Leonard,  C.  B.  Leonard,  R.  S.  Leonard,  Gertrude 
Leonard,  Viola  Leonard  and  Esther  Leonard,  and  his  widow,  Mrs.  Fan- 
nie Leonard,  as  his  sole  heirs. 

^^11.  I  find  from  the  evidence  that  R.  H.  Leonard  and  his  wife, 
Fannie  Leonard,  lived  together  continuously  as  husband  and  wife  from 
the  date  of  their  said  marriage  in  1889  till  the  death  of  said  R.  H. 
Leonard  in  1893. 

"VIII.  I  find  from  the  evidence  that  the  land  in  controversy  was  a 
part  of  a  tract  of  twenty-four  (24)  acres  of  land  which  was  owned  by 
R.  H.  Leonard  on  the  said  9th  day  of  July,  1891,  and  which  was  occu- 
pied and  used  by  him  and  his  wife,  Fannie  Leonard,  as  their  home- 
stead on  said  date. 

"IX.  I  find  as  a  fact  from  the  evidence  that  the  property  in  con- 
troversy was,  on  the  9th  day  of  July  1891,  when  the  same  was  con- 
veyed by  R.  H.  Leonard  to  Max  Ritter,  a  part  of  the  homestead  of  the 
said  R.  H.  Leonard  and  his  wife,  Mrs.  Fannie  Leonard,  the  entire 
tract  then  being  in  one  enclosure  in  which  condition  it  continued  from 
said  date  to  his  death,  and  I  further  find  as  a  fact  that  Mrs.  Fannie 
Leonard,  the  wife  of  said  R.  H.  Leonard,  did  not  join  in  and  was  not 
a  party  to  the  said  deed  from  R.  H.  Leonard  to  Max  Ritter. 

"X.  I  find  as  a  fact  from  the  evidence  that  Mrs.  Fannie  Wooten, 
one  of  the  defendants  to  this  suit,  does  not  assert  any  claim  upon  or 
title  to  the  land  in  controversy  individually  in  her  own  right,  but  as- 
serts a  right  in  the  property  only  as  guardian  of  the  minor,  Esther 
Leonard. 

"XL  I  find  as  a  fact  from  the  evidence  that  the  twenty-four  (24) 
acre  tract  of  land,  which  was  owned  by  R.  H.  Leonard  and  which  was 
occupied  by  him  and  his  wife,  Fannie  Leonard,  on  July  9,  1891,  as 
their  rural  homestead,  has  been  since  the  death  of  R.  H.  Leonard  sub- 
divided into  blocks  and  lots  and  is  now  within  the  limits  of  the  city 
of  Beaumont. 

"XII.  I  find  as  a  fact  that  the  twenty-four  (24)  acre  tract  of  land 
mentioned  in  the  preceding  finding  has  been  since  the  death  of  R.  H. 
Leonard  partitioned  among  his  children  and  his  widow,  who  is  now  the 
wife  of  W.  J.  Wooten,  and  by  this  partition,  Mrs.  Fannie  Leonard  ac- 
quired five  (5)  acres  of  this  land  as  her  interest  in  the  same,  and  the 
property  in  controversy  formed  no  part  of  the  land  set  apart  to  her 
in  this  partition,  and  that  in  said  partition  said  Esther  Leonard  re- 
ceived nothing  except  two  lots  which  was  conveyed  to  her  by  her  father 
before  his  death,  she  then  being  less  than  one  year  old. 

"XIII.  I  find  from  the  evidence  that  the  plaintiff  claims  the  prop- 
erty in  controversy  under  a  complete  chain  of  title  from  and  under 
Max  Ritter,  to  whom  the  same  was  conveyed  by  R.  H.  Leonard  on  July 
9,  1891,  down  to  the  plaintiff,  which  chain  of  title  is  regular  and  valid 
in  all  respects. 

"Conclusions  of  law. — 1.  I  conclude  that  the  defendant,  Esther  Leon- 
ard, who  claims  an  interest  in  the  property  in  controversy  as  one  of  the 
heirs  of  her  father,  R.  H.  Leonard,  and  from  no  other  source,  occupies 
the  position  of  her  ancestor,  and  that  she  is  estopped  to  assert  the  in- 
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validity  of  the  deed  from  E.  H.  Leonard  to  Max  Bitter  of  July  9,  1891, 
because,  if  living,  said  B.  H.  Leonard  would  be  estopped. 

"IL  I  conclude  that  the  plaintiff  should  prevail  in  this  action,  and 
judgment  will  be  rendered  accordingly.'^ 

Under  appropriate  assignments  plaintiffs  in  error  assail  the  judg- 
ment of  the  court  below  upon  the  ground  that  the  property  in  question 
having  been  a  part  of  the  homestead  of  B.  H.  Leonard  and  his  wife, 
Fannie,  at  the  time  Leonard  conveyed  to  Bitter,  and  Mrs.  Leonard  not 
having  joined  in  the  deed  of  conveyance,  said  deed  was  a  nullity  and 
does  not  estop  the  minor,  Esther  Leonard,  from  claiming  an  interest 
in  said  property  as  an  heir  of  her  father. 

The  deed  from  Leonard  to  Bitter  was  void,  or  to  speak  more  accu- 
rately, was  inoperative  as  against  the  homestead  rights  of  Mrs.  Leon- 
ard so  long  as  the  property  was  a  part  of  her  homestead,  and  at  any 
time  prior  to  her  abandonment  of  her  homestead  right  in  the  property 
she  might  have  sued  and  recovered  it.  (Stallings  v.  HuUum,  89  Texas, 
431.)  When,  however,  the  property  ceased  to  be  a  part  of  her  home- 
stead by  her  abandonment  of  its  use  as  such  and  her  agreement  to  and 
acquiescence  in  the  partition  of  the  entire  homestead  tract  between  the 
heirs  of  her  deceased  husband  and  herself,  the  deed  from  her  husband 
became  effective  by  estoppel  against  his  heirs.  (Marler  v.  Handy,  88 
Texas,  421 ;  Irion  v.  Mills,  41  Texas,  310 ;  Colonial  &  TJ.  S.  Mortgage 
Co.  V.  Thetford,  27  Texas  Civ.  App.,  162.) 

Mrs.  Leonard,  who  is  now  Mrs.  Wooten,  claims  no  interest  in  the 
property,  and  the  sole  claim  asserted  by  plaintiffs  in  error  for  their 
ward  is  the  claim  of  an  interest  by  inheritance  from  her  deceased 
father. 

The  findings  of  fact  by  the  trial  court  seem  to  negative  the  idea  that 
the  property  in  controversy  was  set  aside  to  the  minor,  Esther  Leon- 
ard, in  the  partition  between  the  widow  and  heirs  of  the  deceased  hus- 
band, and  if.  any  right  could  be  asserted  under  said  partition  as  having 
been  acquired  imder  Mrs.  Leonard  no  such  right  is  pleaded,  the  only 
claim  made  by  plaintiffs  in  error  for  their  said  ward  being,  as  before 
shown,  based  upon  her  interest  in  the  property  as  an  heir  of  her  father. 

Under  the  pleadings  and  the  facts  as  found  by  the  trial  court  we 
think  the  court  was  right  in  holding  that  the  minor  Esther  Leonard, 
was  estopped  by  the  deed  of  her  father  from  asserting  any  claim  in 
the  property  as  his  heir. 

We  think  the  judgment  of  the  court  below  should  be  affirmed  and 
it  is  so  ordered. 

Affirmed. 


Texas  &  Pacific  Bailway  Company  v.  I.  A.  Stoker. 

Decided  November  28,  1908. 

Bailway  Croising — ^Frightened  Team — ^Negllgenoe — Contributory  Kegligenoe— 

Proximate  Canse. 

Evidence  considered  and  held  sufficient  to  show  negligence  by  defendant 
prQzimately  causing  plaintiff's  injuries,  and  absence  of  contributory  negligence 
by  plaintiff,  who  was  injured  by  the  running  away  of  his  team,  frighten^  at 
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the  near  approach  of  a  train  while  crossinff  the  railway,  defendant's  omission 
of  crossing  signals  having  caused  plaintiff  who  had  stopped,  looked  and  listened, 
to  drive  upon  crossing. 

Appeal  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  J.  H.  Calhoun. 

H.  C.  Shropshire,  for  appellant.*— It  appearing  from  the  uncontra- 
dicted evidence  that  the  failure  of  the  engineer  in  charge  of  the  train 
to  ring  the  bell  or  blow  the  whistle  (if  he  did  fail),  was  not  the  proxi- 
mate cause  of  appellee's  injuries,  the  court  ought  to  have  directed  the 
jury  to  return  a  verdict  for  appellant.  Texas  &  Pac.  Bv.  Co.  v.  Stoker, 
103  S.  W.,  1183;  Houston  &  T.  C.  By.  Co.  v.  Carruth,  50  S.  W.,  1036; 
Ft.  Worth  &  B.  G.  By.  Co.  v.  Neely,  60  S.  W.,  282 ;  Hendricks  v.  Bail- 
way  Co.,  93  N.  W.,  141 ;  Walters  v.  Bailway  Co.,  80  N.  W.,  451 ;  Chi- 
cago,  B.  &  Q.  By.  Co.  v.  Boberts,  91  N.  W.,  707;  Dewey  v.  Bailway 
Co.,  11  Am.  &  Eng.  B.  B.  C.  (N.  S.),  275;  Louisville  &  N.  Bv.  Co. 
V.  Survant,  44  S.  W.,  88;  Louisville  &  N.  By.  Co.  v.  Survant,  27  S. 
W.,  999;  Louisville  &  N.  By.  Co.  v.  Howerton,  72  S.  W.,  760;  Atchi- 
son, T.  &  S.  By.  Co.  V.  Morgan,  13  Am.  &  Eng.  B.  B.  C,  499 ;  Texas 
&  Pac.  By.  Co.  v.  Wright,  62  Texas,  615;  Central  Tex.  &  N.  W.  By.  Co. 
V.  Nycum,  34  S.  W.,  460;  Missouri,  K.  &  T.  By.  Co.  v.  Cardena,  54 
S.  W.  Bep.,  313. 

The  evidence  being  conclusive  that  the  accident  occurred  from  plain- 
tiflf^s  team  taking  fright  at  the  ordinary  operation  of  appellant's  train, 
the  court  should  have  instructed  the  jury  to  return  a  verdict  for  ap- 
pellant. Gulf,  C.  &  S.  P.  By.  Co.  v.  Hord,  87  S.  W.,  850 ;  Hendricks 
v.  Bailway  Co.,  93  N.  W.,  141 ;  Hargis  v.  Bailway  Co.,  12  S.  W.,  953 ; 
Walters  v.  Bailway  Co.,  80  N.  W.,  451;  Dewey  v.  Bailway  Co.,  11  A. 
&  E.  B.  B.  C.  (N.  S.),  275;  Abbott  v.  Kalbus,  39  A.  &  E.  R.  B.  C, 
594;  Ohio  Val.  By.  Co.  v.  Young,  8  A.  &  E.  R.  B.  C.  (N.  S.),  399; 
Lake  Shore  &  M.  S.  By.  Co.  v.  Butts,  24  A.  &  E.  B.  B.  C.  (N.  S.), 
898;  Coleman  v.  Bailway  Co.,  23  A.  &  E.  B.  R  C.  (N.  S.),  863; 
Campbell  v.  Bailway  Co.,  4  N".  Y.  Supp.,  265;  Campbell  v.  Railwav 
Co.,  130  K  Y.,  631 ;  Chicago,  B.  &  Q.  By.  Co.  v.  Boberts,  91  N.  W.,  707. 

It  appearing  from  the  uncontradicted  evidence  that  appellee  crossed 
appellant's  railroad  track  at  a  time  and  place  where  and  when  be  could 
have  seen  or  heard  the  approaching  train  in  time  to  have  avoided  the 
danger  by  looking  or  listening  for  said  train,  had  he  looked  or  list- 
ened, and  that  appellee  failed  to  look  or  listen  for  said  train,  appellee, 
under  such  circumstances,  was  guilty  of  contributory  negligence,  and 
it  was  the  duty  of  the  trial  court  to  charge  the  jury  to  return  a  ver- 
dict for  appellant.  International  &  G.  N.  By.  Co.  v.  Edwards,  93  S. 
W.,  106 ;  Texas  &  Pac.  By.  Co.  v.  Puller,  24  S.  W.,  1093 ;  International 
&  G.  N.  By.  Co.  V.  Ploeger,  96  S.  W.,  66 ;  Missouri,  K.  &  T.  By.  Co. 
V.  Moore,  15  S.  W.,  714;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Kutac,  11 
S.  W.,  127;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Bracken,  59  Texas,  71; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Miller,  70  S.  W.,  25;  Lumsden  v.  Bailway 
Co.,  73  S.  W.,  428;  St.  Louis  S.  W.  By.  Co.  v.  Branom,  73  S.  W.,  1064; 
Pt.  Worth  &  D.  C.  By.  Co.  v.  Wyatt,  79  S.  W.,  349 ;  Gulf,  C.  &  S.  P.  By. 
Co.  v.  Younger,  40  S.  W.,  423 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Hamilton, 
42  S.  W.,  358;  Sabine  &  E.  T.  By.  Co.  v.  Dean,  76  Texas,  73;  Texas 


1908.]  Texas  &  Pacific  By.  Co.  v.  Stoker.  435 

&  N.  0.  By.  Co.  V.  Brown,  21  S.  W.,  424 ;  Galveston,  H.  &  S.  A.  By.  Co. 
V.  Eyon,  70  Texas,  66;  Turner  v.  Bailway  Co.,  30  S.  W.,  253;  Carlson 
V.  Bailway  Co.,  42  Am.  &  Eng.  B.  B.  C.  (N.  S.),  208,  105  N.  W.,  555; 
Dolfini  V.  Bailway  Co.,  35  Am.  &  Eng.  B.  B.  C.  (K  S.),  291,  70  N. 
E.,  68;  Bollins  v.  Bailway  Co.,  139  Fed.,  639;  Marshall  v.  Bailway 
Co.,  39  Am.  &  Eng.  B.  B.  C.  (N".  S.),  139,  103  N".  W.,  249;  Chicago  & 
N.  W.  By.  Co.  V.  Andrews,  130  Fed.,  65 ;  Chicago,  St.  P.,  M.  &  0.  By. 
Co.  V.  Bossow,  117  Fed.,  491;  Chicago,  B.  I.  &  P.  By.  Co.  v.  Pounds, 
82  Fed.,  217;  Northern  Pac.  By.  Co.  v.  Freeman,  174  U.  S.,  379; 
Porter  v.  Bailway  Co.,  97  S.  W.,  880;  St.  Louis  &  S.  F.  By.  Co.  v. 
Portia,  99  S.  W.,  66;  Stotler  v.  Bailway  Co.,  103  S.  W.,  1. 

■ 

Stuhblefield  &  Patterson  and  J.  S.  Sheppard,  iov  appellee. 

CONNEB,  Chief  Justice. — This  is  a  suit  brought  by  I.  A.  Stoker, 
plaintiff  below,  against  The  Texas  &  Pacific  Bailway  Company,  defend- 
ant below,  to  recover  damages  for  personal  injuries  sustained  by  him 
at  a  public  road  crossing  over  the  railroad  of  defendant  at  a  point  about 
one  mile  west  of  the  town  of  Eastland  about  September  28,  1905. 

For  cause  of  action  appellee  alleged  that  on  the  28th  day  of  Sep- 
tember, 1905,  he  was  engaged  in  hauling  lumber  from  Eastland  to  his 
home  in  Stephens  County,  and  while  so  engaged  was  traveling  the  pub- 
lic road  in  the  direction  of  Eastland,  and  that  when  within  a  distance 
of  about  seventy-five  or  one  hundred  yards  of  the  track  of  appellant, 
and  said  public  crossing,  he  stopped  and  looked  and  listened  for  the 
purpose  of  ascertaining  whether  any  train  was  approaching,  but  could 
neither  see  nor  hear  any  train,  whereupon  he  drove  his  mule  team  upon 
said  railroad  crossing,  and  about  the  time  his  team  had  reached  the 
same,  he  discovered  a  train  a  short  distance  away  approaching  rapidly, 
which,  while  upon  the  crossing  and  before  he  could  drive  off,  fright- 
ened his  team,  which  became  unmanageable  and  ran,  resulting  in  plain- 
tiff's being  thrown  from  his  wagon  and  injured  in  the  manner  stated 
in  his  petition;  that  the  accident  was  directly  and  proximately  caused 
by  the  negligence  of  appellant  in  the  operating  of  its  passenger  train 
in  this,  to  wit:  That  appellant  and  its  employes,  operating  the  said 
train,  were  negligent  and  careless  in  hot  blowing  the  whistle  and  not 
ringing  the  bell  upon  said  engine,  within  eighty  rods  of  said  railroad 
crossing,  and  in  not  keeping  said  bell  ringing  until  said  train  had 
passed  said  crossing,  and  in  failing,  in  any  other  manner,  to  give 
appellee  notice  or  alarm  of  the  approach  of  said  train,  by  reason  of  . 
which  negligence  appellee  did  not  discover  that  said  train  was  ap- 
proaching him  until  the  same  was  comparatively  near  and  so  close 
to  him  that  his  team  was  frightened  by  said  train  and  became  un- 
manageable. That  if  the  employes  in  charge  of  said  engine  had 
blown  said  whistle  and,  rung  said  bell  thereon  within  eighty  rods  of 
said  crossing,  appellee  would  have  discovered  the  approaching  train 
in  time  to  have  avoided  his  team's  becoming  frightened  and  unman- 
ageable and  uncontrolable,  and  could  and  would  have  avoided  the 
injury  sustained  by  him. 

Appellant  answered  by  general  exception,  general  denial  and  special 
pleas  of  contributory  negligence. 
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The  case  was  tried  the  first  time  before  a  jury  on  the  10th  day 
of  August,  1906,  and  there  was  a  verdict  and  judgment  for  the  appel- 
lee for  one  thousand  and  seventy-five  dollars,  together  with  six  per- 
cent interest  thereon  from  said  10th  day  of  August,  1906,  which 
judgment  was  reversed  by  this  court  on  the  22d  day  of  June,  1907. 
(103  S.  W.  R.,  1183.) 

The  case  was  tried  the  second  time  before  a  jury  on  the  7th  day 
of  August,  1907,  and  there  was  a  verdict  and  judgment  for  appellee 
for  the  sum  of  twelve  hundred  and  fifty  dollars,  together  with  six 
percent  interest  per  annum  thereon  from  said  7th  day  of  August, 
1907.  An  appeal  having  been  duly  perfected,  the  case  is  now  before 
us  for  review. 

In  the  first,  sixteenth,  seventeenth,  eighteenth,  nineteenth,  twen- 
tieth and  twenty-first  assignments  of  error  appellant  in  various  forms 
questions  the  sufiiciency  of  the  evidence  to  sustain  the  verdict  in 
appellee's  favor  upon  the  issue  of  appellant's  negligence,  of  appellee's 
contributory  negligence,  and  of  proximate  cause.  We  will  not  set 
out  the  evidence  in  full,  but  the  same  has  been  carefully  examined 
and  we  think  all  of  the  assignments  named  should  be  overruled. 
Briefiy  stated,  the  evidence  tends  to  show  that  the  Breckenridge  public 
road  leading  to  the  town  of  Eastland  approached  appellant^s  railway 
from  the  northwest  until  it  reached  the  railway  right  of  way,  when 
the  road  extended  due  south  until  after  crossing  the  right  of  way; 
that  the  railway  extended  east  and  west;  that  at  a  distance  of  two 
thousand  feet  west  of  the  crossing  was  a  deep  cut,  from  the  summit 
of  which  to  the  crossing  was  a  sharp  decline;  that  in  approaching 
the  railway  from  the  northwest  its  track  was  obscured  by  reason  of 
trees  in  the  angle  between  the  road  and  the  railway,  and  by  the  em- 
bankments of  the  cut;  that  when  appellee  arrived  at  a  point  about 
two  hundred  and  twenty-eight  feet  from  the  north  fence  of  the  right 
of  way,  he  stopped  his  team  until  perfectly  still  and  looked  and  lis- 
tened for  approaching  trains;  that  hearing  none  he  proceeded  upon 
his  journey,  and  about  the  time  his  mules  were  crossing  the  track 
they  were  frightened  by  a  rapidly  approaching  train  from  the  west 
and  ran  away  and  injured  appellee  as  he  alleges;  that  after  entering 
the  right  of  way  from  the  north  the  view  was  unobstructed  to  the 
point  of  the  hill,  and  appellee  testifies  that  had  he  looked  up  the 
right  of  way  far  enough  he  could  have  seen  an  approaching  train, 
but  supposep  that  he  did  not  look  far  enough  at  the  right  time,  or 
was  looking  to  the  east,  from  whence  he  thought  a  train  might  ap- 
proach; that  after  having  stopped  to  look  and  listen,  as  before 
stated,  he  continued  to  look  and  listen  and  did  not  know  just  how  it 
happened  he  failed  to  see  or  hear  the  train;  that  he  knew  that  no 
warning  whistle  was  given,  and  that  no  bell  was  rung,  otherwise  he 
could  not  have  failed  to  hear  it.  There  was  other  evidence  tending 
to  show  that  after  entering  the  right  of  way  there  was  brush  that 
would  have  impeded  an  effort  to  turn  a  wagon  and  team  such  as 
appellee  was  driving,  and  that  it  was  but  a  very  short  time  after 
entering  the  right  of  way  until  the  team  became  frightened. 

Negligence,  whether  of  the  plaintiff  or  defendant,  is  generally  a 
question  of  fact  and  becomes  a  question  of  law  to  be  decided  by  the 
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conrt  only  when  the  act  done  is  in  violation  of  some  law,  or  when 
the  facts  are  undisputed  and  admit  of  but  one  inference  regarding 
the  care  of  the  party  in  doing  the  act  in  question,  and  it  seems  quite 
clear  lo  us  that  under  the  evidence  in  this  case  the  questions  of 
appellant's  negligence  and  of  the  proximate  cause  of  appellee's  in- 
jury, on  the  one  hand,  and  of  appMsUee's  contributory  negligence,  as 
alleged,  on  the  other,  were  all  for  the  jury,  and  that  the  evidence 
sufficiently  supports  their  finding  in  appellee's  favor.  See  Gulf,  C. 
&  S.  F.  By.  Co.  V.  Gasscamp,  69  Texas,  545;  Chatham  v.  Jones,  69 
Texas,  744;  Missouri,  K.  &  T.  By.  Co.  v.  Magee,  92  Texas,  616; 
Texas  &  Pac.  By.  Co.  v.  Chapman,  57  Texas,  81;  Texas  &  Pac.  By. 
Co.  V.  Fuller,  13  Texas  Civ.  App.,  150;  Gulf,  C.  &  S.  F.  By.  v. 
Holland,  27  Texas  Civ.  App.,  397;  Missouri,  K.  &  T.  By.  v.  Owens, 
75  S.  W.,  579;  Texas  Midland  By.  v.  Crowder,  25  Texas  Civ.  App., 
536. 

The  charge  of  the  court  is  assailed  in  numerous  assignments. 
Numerous  assignments  are  also  presented  to  the  action  of  the  court 
in  refusing  special  charges.  It  would  unduly  extend  this  opinion, 
however,  to  set  all  of  these  proceedings  out,  and  nothing  new,  as  we 
conceive  it,  is  presented.  We,  therefore,  deem  it  sufficient  to  say 
that  the  charge  of  the  court  on  all  issues  involved  was  an  admirable 
one  and  fully  and  fairly  presented  every  issue  in  the  case;  that  many 
of  the  special  instructions  requested  were  incorrect,  and  that  such 
as  were  correct  were  fully  covered  by  the  court's  charge. 

We  conclude  that  the  evidence  supports  the  material  allegations 
of  appellee's  petition  and  warranted  the  verdict  and  judgment  in  his 
favor.     The  judgment  is  accordingly  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Bailway  Company  of  Texas  v.  W.  A. 

Shelton. 

Decided  November  28,  1908. 

1. — Contributory  Heffllgenoe— Railway  Crossing. 

Evidence  considered  in  the  case  of  a  driver  of  a  float  injured  by  collision 
with  an  engine  at  a  street  crossing  over  railroad  switching  yards,  his  view  on 
approaching  being  obstructed  by  cars  on  other  tracks,  upon  which  the  question 
of  his  contributory  negligence  was  held  to  be  one  of  fact  for  the  jury. 

9. — Same— Charge. 

An  instruction  precluding  plaintiff  from  recovery  for  failure  to  look  for 
an  approaching  train  at  a  crossing,  if  same  was  in  plain  view,  held  properly 
refused  where  there  was  evidence  that  his  view  was  obstructed  by  cars  until 
the  instant  of  c6ming  on  the  track  and  that  the  engine  was  running  at  unlawful 
speed  and  no  signals  of  its  approach  to  the  crossing  were  given. 


8. — ^Negligence — Charge — ^Pleading. 

An  instruction  submitting  the  general  failure  of  the  employes  of  a  railway 
operating  its  engine  to  use  ordinary  care,  as  a  ground  of  negligence,  was  not 
reversible  error  though  plaintiff's  pleadings  were  confined  to  allegations  of 
specific  omissions  by  them,  where  there  was  no  evidence  of  negligence  other 
than  the  specific  omissions  alleged  by  which  the  jury  could  have  been  misled 
into  considering  grounds  of  negligence  not  pleaded. 
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4.— Heflrligenoe — ChBxgt-^'Dtgrtt  of  Care. 

It  was  proper  to  instruct  the  jury  that  plaintiff  would  not  be  precluded 
from  recovery  by  the  "least  degree  of  fault  or  negligence  but  it  must  be  of 
such  a  degree  as  to  amount  to  the  want  of  ordinary  or  reasonable  care  on 
his  part." 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  W.  T.  Simmons. 

E.  B.  Perkins,  D.  Upthegrove  and  Spoonts,  Thompson  &  Barwise, 
for  appellant. — The  proof  disclosed  an  entire  absence  of  any  care  on 
the  part  of  appellee  in  discovering  the  presence  of  the  approaching 
train,  and  the  trial  court  should  have  peremptorily  directed  a  verdict 
for  the  appellant,  its  refusal  to  do  which  is  reversible  error.  Texas 
,  &  P.  Ry.  Co.  V.  Ball,  96  Texas,  625;  International  &  G.  N.  E.  Co. 
V.  Edwards,  93  S.  W.,  106;  Bennett  v.  Bailway  Co.,  82  S.  W.,  333; 
St.  Louis  S.  W.  Bv.  Co.  v.  Brannon,  73  S.  W.,  1065;  Sanches  v. 
San  Antonio  &  A.  P.  By.  Co.,  88  Texas,  118;  Sabine  &  E.  T.  By. 
Co.  V.  Dean,  76  Texas,  73;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Bracken, 
59  Texas,  73;  International  &  G.  N.  By.  Co.  v.  Garcia,  75  Texas, 
583;  Murray  v.  Bailway  Co.,  73  Texas,  2;  Gulf,  C.  &  S.  P.  By.  Co. 
V.  Moss,  23  S.  W.,  475;  Texas  &  P.  By.  Co.  v.  Fuller,  24  S.  W., 
1093;  Houston  &  T.  C.  B.  Co.  v.  KaufEman,  101  S.  W.,  817. 

The  appellant  was  entitled  to  have  the  minds  of  the  jury  directed 
to  the  particular  group  of  facts  and  the  specific  phase  of  the  testi- 
mony referred  to  in  its  special  charge  No.  6,  and  to  have  the  finding 
of  the  jury  on  such  facts.  This  feature  of  the  case  was  not  presented 
by  the  court  in  its  main  charge,  nor  in  any  other  charge  given  to 
the  jury.  Missouri,  K.  &  T.  By.  Co.  v.  McGlamory,  89  Texas,  635; 
Logan  V.  Meade,  98  S.  W.,  210;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Washington,  94  Texas,  510;  Missouri,  K.  &  T.  By.  Co.  v.  Carter, 
95  Texas,  461;  Harris  v.  Harwell,  71  S.  W.,  791;  Texas  &  Pac.  By. 
Co.  V.  Stribling,  34  S.  W.,  1003;  Texas  &  Pac.  By.  Co.  v.  Dawson, 
34  Texas  Civ.  App.,  240. 

It  was  reversible  error  for  the  trial  court  to  instruct  the  jury,  as 
it  did  in  the  tenth  paragraph  of  its  main  charge,  that  if  the  jury 
'Tbelieve  and  find  from  the  evidence  that  the  agents  and  employes 
of  the  defendant  in  charge  of  its  aforesaid  locomotive  failed  to  exer- 
cise such  care  in  the  operation  of  the  same  as  ought  to  have  been 
expected  of  a  reasonably  prudent  person  under  such  circumstances, 
and  that  such  conduct  constituted  negligence  on  the  part  of  such 
agents  and  employes,^'  to  then  find  for  the  appellee,  and  in  thus 
predicating  appellant's  liability  on  a  general  failure  of  its  employes 
to  exercise  ordinary  care  in  ^the  operation  of  the  engine,  for  the 
reason  that  the  appellee's  pleading  based  the  appellant's  liability 
upon  the  specific  grounds  of  violating  the  city  ordinance,  or  in  fail- 
ing to  give  appellee  "notice  of  the  approach  of  the  locomotive.'' 
The  issue  thus  submitted  to  the  jury  was  wholly  beyond  the  scope 
of  the  pleading,  and  in  no  sense  supported  thereby.  Texas  &  P.  By. 
Co.  V.  French,  86  Texas,  96;  Markham  v.  Carothers,  47  Texas,  22; 
Loving  V.  Dickson,  56  Texas,  79;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Sweeney,  24  S.  W.,  948;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Scott,  27  S. 
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W.,  827;  Street  By.  Co.  v.  Parrell,  27  S.  W.,  943;  Murchison  v. 
Mansard  Tibbitts  Imp.  Co.,  37  S.  W.,  606;  Gulf,  C.  &  S.  P.  By.  Co. 
V.  Jackson,  69  S.  W.,  90;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Sparger,  32 
S.  W.,  51. 

The  court  erred  in  its  twelfth  paragraph  of  its  charge  to  the  jury, 
viz.:  "The  fault  or  want  of  care  on  the  part  of  the  plaintiff  which 
will  preclude  him  from  a  recovery,  if  there  was  negligence  both  upon 
his  part  and  upon  the  part  of  the  defendant,  its  agents  or  employes, 
is  not  the  least  degree  of  fault  or  negligence,  but  it  must  be  of  such 
a  degree  as  to  amount  to  the  want  of  ordinary  or  reasonable  care  on 
his  part  "under  the  circumstances  at  the  time  of  the  injury.'* 

Bell  £  Milam,  for  appellee. — The  question  as  to  whether  one  has 
been  guilty  of  contributory  negligence  or  not  is  a  question  of  fact 
for  the  determination  of  the  jury  under  appropriate  instructions 
from  the  court.  Houston  E.  &  W.  T.  By.  Co.  v.  Powell,  41  S.  W., 
695;  Chicago,  B.  I.  &  T.  By.  Co.  v.  Ervin,  65  S.  W.,  496;  Gulf, 
C.  &  S.  P.  By.  Co.  V.  Matthews,  28  Texas  Civ.  App.,  92;  Gulf,  C. 
&  S.  P.  By.  Co.  V.  Wagley,  15  Texas  Civ.  App.,  308;  Missouri,  K. 
&  T.  By.  Co.  V.  Owens,  75  S.  W.,  583;  Galveston,  H.  &  S.  A.  By. 
Co.  V.  Porfert,  72  Texas,  351;  Grand  Trunk  By.  Co.  v.  Ives,  144 
U.  S.,  408,  417. 

CONNEB,  Chief  Justice. — Appellee  sued  for  and  recovered  fif- 
teen hundred  dollars  as  damages  for  personal  injuries  received  at  a 
public  street  crossing  in  the  city  of  Port  Worth.  In  this  appeal 
from  the  recovery  stated,  the  first  assignment,  complaining  of  the 
action  of  the  court  in  refusing  a  peremptory  instruction  to  find  for 
appellant,  the  second  and  third,  complaining  of  the  action  of  the 
court  in  overruling  the  motion  for  a  new  trial,  are  all  based  on  the 
contention  that  the  evidence  shows  that  appellee  was  guilty  of  such 
contributory  negligence  as  precluded  the  recovery  had. 

Appellee,  who  was  a  float  driver,  testified  that  he  was  hauling  a 
lot  of  crated  buggies  that  he  had  loaded  upon  his  wagon  from  a  car 
north  of  the  freight  depot.  The  freight  depot  was  situated  just  west 
of  the  house  track,  upon  which  the  loaded  car  was  located.  East  of 
the  house  track,  about  twelve  feet,  extended  the  main  track.  Both 
house  track  and  main  track  crossed  North  Second  Street,  that  ex- 
tended east  and  west,  eighty  or  ninety  feet  south  of  the  depot.  There 
were  no  tracks  west  of  the  depot.  Prom  the  car  appellee  drove,  west 
of  the  depot,  south  and  onto  North  Second  Street,  crossed  the  house 
or  switch  track,  and  had  also  succeeded  in  partially  crossing  the  main 
track,  when  one  of  appellant^s  engines,  attached  to  a  string  of  cars, 
came  from  the  north  and  struck  the  back  end  of  appellant^s  load 
and  threw  him  off  and  injured  him,  as  alleged.  There  was  testimony 
tending  to  show  that  appellee  could  have  easily  seen  the  approaching 
engine  at  or  before  he  crossed  the  switch  track  on  Second  Street, 
but  he  testified  that:  "There  were  two  cars  standing  south  of  the 
depot  and  they  came  up  to  within  about  forty  feet  of  the  street  where 
the  railroad  crosses  that  street.  Up  to  within  about  forty  feet  of 
that  point,  and  as  I  drove  along  there,  these  cars  were  on  my  left 
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hand^  and  I  drove  on  down  to  cross  the  tracks  there  and  got  nearly 
across  and  got  struck;  as  a  result  of  those  cars  standing  there  on  my 
left  as  I  drove  along  I  could  not  see  up  the  tracks  at  all  until  I  got 
onto  the  tracks — could  not  see  up  there  at  all  for  these  cars;  they 
blocked  off  the  view  of  the  balance  of  the  yards  there  entirely/' 
Appellee's  counsel  asked  him  to  state  what  he  did  with  reference  to 
listening  for  approaching  trains,  to  which  he  replied:  "Well,  sir,  I 
always  listen.  Q.  I  don't  care  what  you  always  did — I  want  to  know 
what  you  did  on  this  occasion?  A.  I  was  driving  along,  and  as  a 
matter  of  course  crossing  railroad  tracks  as  often  as  I  cross  them — 
dozens  of  times  every  day,  I  always —  Q.  On  this  occasion  is  what 
I  want.  A.  I  listened  if  I  could  hear  anjiihing  on  that  occasion  and 
I  heard  nothing  at  all  and  started  on  across  the  track."  There  was 
other  evidence  tending  to  show  that  no  bell  was  rung  on  the  ap- 
proaching engine  and  that  its  speed  was  greater  than  six  miles  an 
liour,  all  of  which  was  in  violation  of  ordinances  of  the  city  of  Fort 
Worth,  which  appellee  had  duly  pleaded,  charging  such  violations 
to  be  negligence. 

While  there  was  evidence  showing  that  appellee  was  well  acquainted 
with  the  crossing  and  knew  that  switch  trains  were  in  the  habit  of 
moving  on  the  track  in  question,  yet  it  seems  to  us  that  the  question 
of  his  contributory  negligence  was  one  for  the  jury  under  the  facts 
of  this  case.  It  is  only  where  the  testimony  on  the  issue  leaves  no 
inference  other  than  negligence  that  the  question  becomes  one  of  law 
and  authorizes  a  court  to  so  instruct  the  jury.  If  appellee's  testi- 
mony is  to  be  credited,  the  wagon  just  preceding  him,  likewise  loaded 
with  crated  buggies,  had  succeeded  in  safely  crossing  the  tracks.  His 
view  toward  the  approaching  engine  was  obstructed  until  at  least 
within  comparatively  a  very  short  distance  from  the  crossing,  and 
not  hearing  any  warning  signals,  as  he  had  a  right  to  expect,  he 
proceeded,  and  we  think  it  was  for  the  jury  to  say  from  all  of  the 
evidence  whether  or  not  in  doing  so  he  acted  as  a  man  of  ordinary 
care  and  prudence  in  his  own  protection.  Houston  &  T.  C.  By. 
Co.  V.  Powell,  41  S.  W.,  695;  Chicago,  B.  I.  &  T.  By.  Co.  v.  Ervin, 
65  S.  W.,  496;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Matthews,  28  Texas  Civ. 
App.,  92;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Wagley,  15  Texas  Civ.  App., 
308;  Missouri,  K.  &  T.  By.  Co.  v.  Owens,  75  S.  W.,  583;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Porfert,  72  Texas,  351;  Grand  Trunk  By. 
Co.  V.  Ives,  144  TJ.  S.,  417. 

Error  is  also  assigned  to  the  court's  refusal  to  give  the  following 
instruction:  "You  are  instructed  that  if  tlie  plaintiff  drove  on  de- 
fendant's track  ahead  of  the  engine  and  that  the  said  engine  was  in 
plain  view  of  the  appellant,  and  could  have  been  seen  by  him  had 
he  looked,  then  you  are  instructed  that  your  verdict  would  be  for 
the  defendant,  even  though  you  should  believe  that  tlie  defendant 
was  negligent  in  any  of  the  matters  as  set  forth  in  plaintiff's  plead- 
ings.'' We  find  no  reversible  error  in  the  refusal  of  this  instruction. 
Appellee  testified  -that  his  view  was  obstructed,  and  while  there  was 
evidence  tending  to  contradict  this  statement,  yet  the  charge  should 
not  have  been  so  framed,  as  it  evidently  is,  as  to  have  authorized  a 
recovery    regardless    of    the    time    when    appellee    looked.      Appellee 


1908.']      St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Shelton.         441 

should  not  be  precluded  from  a  recovery  on  the  ground  of  his  own 
negligence  if  after  he '  had  reasonable  opportunity  to  look  it  would 
have  been  too  late  to  have  escaped  from  the  collision.  If  it  be 
assumed  that  after  passing  beyond  the  intervening  cars  on  the 
house  track,  appellee  could  have  looked  up  the  track  and  could  have 
seen  an  approaching  engine,  he  nevertheless  might  have  reasonably 
assumed  that  its  approach  was  not  in  violation  of  the  ordinances  on 
the  subject,  and  in  the  absence  of  knowledge  to  the  contrary  it  was, 
we  think,  for  the  jury  to  say  whether  he  was  acting  with  xeasonable 
care  and  prudence  in  attempting  to  cross  the  track  in  front  of  the 
train,  as  he  did.  It  is  to  be  remembered  that  as  it  was,  he  lacked 
only  a  very  few  feet  of  escaping  from  the  collision,  and  the  special 
instruction  entirely  ignores  the  issue  of  whether  his  failure  to  look 
contributed  to  his  injury.  Besides,  the  court  in  the  main  charge 
submitted  the  issue  of  appellee's  contributory  negligence  in  substan- 
tially the  language  of  appellant's  plea  on  that  subject,  which,  in 
view  of  the  character  of  the  special  instruction  quoted,  we  think 
sufficient.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Manghum,  29  Texas  Civ. 
App.,  486;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Shieder,  88  Texas,  167; 
Texas  &  P.  Ry.  Co.  v.  Hagood,  21  Texas  Civ.  App.,  442;  Buchanan 
V.  Burnett,  No.  6803,  decided  by  us  October  24,  1908  (114  S.  W., 
406). 

The  tenth  paragraph  of  the  courts  charge  is  as  follows:     "If  you 
believe  and  find  from  the  evidence  that  on  or  about  the  27th  day 
of  May,  1907,  plaintiff  was  driving  in  a  wagon  along  North  Second 
Street  within  the  corporate  limits  of  the  city  of  Forth  Worth,  and 
that  an  agent  or   servant   of  the   defendant,   who   was   operating  a 
locomotive  of  the  defendant,  which  was  approaching  the  place  where 
plaintiff  was,  ran  the  same  at  a  greater  rate  of  speed  than  six  miles 
per  hour,  or  failed  to  ring  the  bell  attached  to  such  locomotive  of 
the  defendant  while  said  locomotive  was  in  motion,  and  if  you  fur- 
ther believe  and  find  from  the  evidence  that  as  a  result  of  such  act 
or  failure  upon  the  part  of  such  agent  or  employe  of  the  defendant 
the   said   locomotive   collided   with   the   wagon   upon   which   plaintiff 
was,  and  inflicted  upon  him  injuries,  or  if  you  believe  and  find  from 
the  evidence  that  the  agents  and  employes  of  the  defendant  in  charge 
of  its  aforesaid  locomotive  failed  to  exercise  such  care  in  the  opera- 
tion of  the  same  as  ought  to  have  been  expected  of  a  reasonably 
prudent   person   under   such   circumstances,   and   that   such   conduct 
constituted  negligence  on  the  part  of  such  agents  or  employes  of  the 
defendant,  and  that  thereby  they  caused  the  said  locomotive  to  col- 
lide with  the  wagon  upon  which  plaintiff  was  and  to  inflict  upon  him 
injuries,  then  you  will  find  for  the  plaintiff,  unless  you  find  for  the 
defendant  under  the  next  succeeding  clause  in  this  charge."    Appel- 
lant under  its  fifth  assignment  of  error  objects  to  the  last  clause  of 
this  charge  on  the  ground  that  a  general  failure  of  its  employes  to 
exercise  ordinary  care   in   the  operation  of   the   engine   is   made   a 
ground  of  recovery  "wholly  beyond  the  scope  of  the  pleading  and 
in  no  sense  supported  thereby."     While  it  is  well  settled  that  it  is 
reversible  error  for  a  trial  court  to  submit  to  the  jury  an  issue  not 
raised  by  the  pleading  and  evidence  in  a  case,  and  while  this  assign- 


442  Texas  Civil  Appeals  Beports,  Vol.  62.      [November, 

ment  has  presented  some  difficulty  to  our  minds,  we  have  neverthe- 
less concluded  that  it  should  be  overruled.     We  think  it  can  hardly 
be  said  that  the  record  supports  appellant's  proposition.     As  grounds 
of  negligence  on  appellant's  part  appellee  alleged  that  its  employes, 
first,  ran  the  locomotive  at  a  greater  rate  of  speed  than  six  miles 
per  hour,  without  ringing  the  bell  attached  thereto;  second,  or  other- 
wise giving  notice  of  the  approach  of  said  locomotive,  thereby  care- 
lessly, negligently  and  unskillfully  caused  the  collision;   third,  dis- 
covered  peril    (an   issue  not  submitted  to   the   jury) ;   and,   fourth, 
that  if  the  employes  of  appellant  in  charge  of  its  locomotives  did 
not  discover  appellee's  perilous  position,  they  were  negligent  in  not 
doing  so,  and  that  they  could  by  the  exercise  of  reasonable  care  and 
prudence  have  discovered  appellee's  perilous  position  in  time  to  have 
enabled  them  to  have  stopped  the  locomotive  or  to  have  lessened  its 
speed,  or  to  have  given  appellee  notice  of  its  approach,  and  thereby 
to  have  avoided  the  danger  to  appellee.     The  clause  of  the  charge 
complained  of  plainly  limited  the  jury  to  the  negligence,  if  any,  of 
those  in  charge  of  the  engine  in  its  operation.     No  authority  was 
thereby  given  the  jury  to  find  negligence  of  any  other  character,  or 
on  the  part  of  any  other  person,  and  we  have  carefully  searched  the 
evidence  for  anything  that  might  have  misled  the  jury,   biit  have 
failed  to  discover  anything  whatever  tending  to  show  negligence  on 
appellant's  part  beyond  the  general  scope  of  appellee's  pleading  as 
stated.     The  only  circumstance  adverted  to  by  appellant  in  its  con- 
tention under  this  assignment  is  the  testimony  of  the  fireman  on 
the  engine,  to  the  effect  that  he  was  on  the  west  side  of  the  engine 
as  it  moved  south  over  the  crossing,  and  was  in  a  position  on  the 
engine  from  which  he  could  plainly  have  seen  the  appellee  as  he 
approached  the  crossing,  had  he   (the  fireman)   been  looking  at  the 
time;  that  his  view  of  the  crossing  was  unobstructed,  but  that  he 
was  looking  in  the  opposite  direction,  taking  signals  from  the  switch- 
man, who  was  near  the  north  end  of  the  string  of  cars  attached  to 
the  engine.     There  was  no  exception  to  the  pleadings,  and  we  think 
in  the  absence  of  such  exception  they  would  have  authorized  a  spe- 
cific submission  of  the  issue  of  negligence  in  failing  to  discover  ap- 
pellee's  perilous   position.     Its   submission,   therefore,    in   a   general 
way  could  have  resulted  in  no  injury  to  appellant,  when,  as  we  think 
is  the  case,  the  jury  could  not  possibly  have  applied  the  general  terms 
of  the  charge  to  any  other  circumstance  in  the  evidence.     We  there- 
fore think  the  error,  if  any, 'without  prejudice. 

The  twelfth  paragraph  of  the  court's  charge,  complained  of  in  the 
sixth  assignment  of  error,  appears  to  have  been  expressly  approved 
more  than  once,,  and  we  need  not  therefore  discuss  it.  See  Houston 
&  T.  C.  Ry.  Co.  V.  Gorbett,  49  Texas,  573;  Texas  M.  By.  Co.  v. 
King,  37  Texas  Civ.  App.,  290. 

Believing  that  no  reversible  error  has  been  committed,  and  that 
the  evidence  sustains  the  verdict,  it  is  ordered  that  the  judgment 
be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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W.  A.  Blaokbubn  v.  Chicago,  Book  Island  &  Guuf  Bailway  Com- 
pany. 

Decided  November  28«  1008. 


1.— Oarrlen— Oonneoting  Lines — ^Tlurough  Shipment — ^Authority  of  Local  Agent. 

In  the  absence  of  an  agreement  or  course  of  business  to  the  contrary,  the 
initial  carrier  is  bound  only  to  safely  carry  and  deliver  to  the  connecting 'car- 
rier, and  a  local  freight  agent  of  a  railroad  company  has  no  implied  authority 
to  bind  the  corporation  to  carry  freight  beyond  its  line.  Gulf^  C.  &  S.  F.  Ry. 
Co.  V.  Edwards,  90  Texas,  343,  followed. 

Sw — Same — Proof  of  Agent's  Authority. 

Evidence  of  previous  course  of  business  in  interstate  shipments  of  live 
stock  considered  and  held  insufficient  to  prove  authority  on  the  part  of  the 
local  agent  of  a  railway  company  to  bind  it  by  a  contract  to  transport  over 
other  Imes  of  road. 

3. — ^Harmless  Error. 

Errors  by  the  trial  court  present  no  ground  for  reversal  where  the  case 
must  be  affirmed  upon  Issues  which  such  errors  do  not  affect. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  J.  N".  Browning. 

Veale,  Hazlewood  &  Underwood,  for  appellant. — ^The  jury  was  im- 
properly instructed  that  the  written  contract  signed  subsequent  to 
the  verbal  contract  under  which  plaintiffs  stock  was  delivered  to 
defendant  and  loaded  on  its  cars  for  shipment  would  be  binding 
upon  plaintiif.  Missouri,  K.  &  T.  By.  Co.  v.  Carter,  29  S.  W.,  565; 
Texas  &  Pac.  By.  Co.  v.  Avery,  46  S.  W.,  897;  Southern  Pac.  By. 
Co.  V.  Anderson,  63  S.  W.,  1023;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Jack- 
son &  Edwards,  99  Texas,  343;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Botts,  m  S.  W.,  514. 

Agent^s  authority  may  be  inferred  from  previous  course  of  dealing. 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Jackson  and  Edwards,  99  Texas,  343; 
Houston  &  T.  C.  By.  Co.  v.  Faulkner,  63  S.  W.,  655. 

JT.  jff.  Lassiter,  Robert  Harrison  and  Turner  &  Boyce,  for  appel- 
lee.— ^If  said  alleged  oral  contract  be  so  construed  as  to  bind  the 
defendant  to  transportation  beyond  the  terminus  of  its  line,  still 
plaintiff  could  not  recover  thereon,  for  the  reason  that  the  local 
agent  of  the  railway  company  at  Amarillo,  Texas,  was  without  ap- 
parent authority  to  make  such  contract,  no  evidence  was  offered  by 
plaintiff  that  would  show  such  authority  and  the  court  should  have 
so  instructed  the  jury.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Jackson  &  Ed- 
wards, 99  Texas,  343;  5  Am.  &  Eng.  Enc.  of  Law,  352;  Hutchinson 
on  Carriers,  sec.  241. 

CONNEB,  Chief  Justice. — Appellant  appeals  from  an  adverse 
judgment  in  a  suit  instituted  against  appellee  for  damages  to  a  ship- 
ment of  horses  and  mules  from  Amarillo,  Texas^  to  Memphis,  Ten- 
nessee. As  alleged  in  appellants  petition,  and  as  shown  by  the  un- 
disputed  proof,   appellee's   line    of   railway   extends    from    Amarillo, 
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Texas,  to  Texola,  on  the  boundary  line  between  the  States  of  Texas 
and  Oklahoma,  where  it  connects  with  tlie  Cbocktaw,  Oklahoma  ft 
Gulf  Bailway.  Appellant  alleged  that  the  two  railways  formed  a 
continuous  line  over  which  the  shipment  was  made  and  were  operated 
under  one  management;  that  the  companies  operating  the  same  were 
partners  and  each  the  agent  for  the  other  in  the  shipment  made. 
Then  followed  the  usual  averments  of  the  making  of  the  contract 
of  shipment,  of  unreasonable  delays,  of  negligence  in  handling  the 
horses  and  mules  whereby  they  were  greatly  injured,  to  appellants 
damage,  etc. 

Appellee  denied  the  alleged  partnership  under  oath,  no  evidence 
thereof  was  oflfered,  nor  was  the  issue  submitted  or  request  for  sub- 
mission made,  so  that  we  may  therefore  dismiss  this  issue  without 
further  notice.  The  principal  contest  on  the  trial  seems  to  have 
been  over  the  form  and  terms  of  the  contract  of  shipment.  Appellee, 
in  answer  to  the  petition,  alleged  that  the  contract  was  in  writing 
and  limited  the  liability  of  appellee  to  its  own  line.  Appellant  re- 
plied that  the  contract  was  for  through  shipment,  was  oral,  and 
without  limitation  of  liability,  and  that  the  written  contract  pleaded 
by  appellee  was  without  consideration,  was  executed  under  duress, 
and  therefore  void. 

The  only  assigned  errors  go  to  the  charge  of  the  court  in  submit- 
ting the  issues  as  to  the  character  of  the  contract  of  shipment  and 
upon  the  measure  of  damage,  all  of  which  we  have  concluded  are 
immaterial.  The  proof  seems  undisputed  that  appellee  duly  trans- 
ported appellant's  horses  and  mules  to  Texola  without  unreasonable 
delay,  and  there  delivered  them  to  its  connecting  carrier  without 
injury.  The  proof  is  likewise  undisputed  that  the  written  contract, 
if  it  is  to  govern,  limited  appellee's  liability  to  its  own  line,  and 
that  the  oral  contract  relied  upon  by  appellant  was  made  with  appel- 
lee's local  station  agent  at  Amarillo. 

We  find  no  evidence  that  in  our  judgment  relieves  this  case  from 
the  effects  of  the'  decision  in  the  interstate  shipment  case  of  the 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Jackson  &  Edwards,  99  Texas,  343. 
It  was  there  decided  by  our  Supreme  Court  that  "in  the  absence  of 
an  agreement  or  course  of  business  to  the  contrary  the  initial  carrier 
is  bound  only  to  safely  carry  and  deliver  to  the  next  carrier,"  and 
that  *^a  local  freight  agent  of  a  railroad  company  ordinarily  has  no 
authority  to  bind  the  corporation  to  carry  freight  beyond  its  line." 
If,  therefore,  it  be  assumed  that  the  contract  of  shipment  was  oral 
and  without  limitation,  as  appellant  insists,  he  has  no  right  there- 
under to  hold  appellee  liable  for  the  negligence  of  the  connecting 
carrier  without  further  showing  that  the  local  agent,  with  whom 
the  contract  of  through  shipment  was  made,  was  authorized  to  act 
as  he  did,  or  that  appellee  was  engaged  in  such  course  of  business. 
N^o  attempt  was  made  to  show  that  the  agent  at  Amarillo  had  any 
express  authority  to  make  the  contract  upon  which  appellant  insists, 
and  the  only  evidence  relied  upon  as  showing  that  such  was  appellee's 
course  of  business,  ^nd  hence  that  authority  is  to  be  implied,  was 
that  of  appellant  himself,  and  of  one  witness,  N".  S.  McGee.  Appel- 
lant testified  in  substance  "that  previous  to  this  shipment  he   had 
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made  only  one  shipment  over  the  Bock  Island,  and  that  shipment 
had  gone  to  Kansas  City;  that  he  had  made  arrangements  for  cars 
and  rates  before  the  cattle  were  loaded  in  that  instance,  and  through 
freight  was  collected  at  Kansas  Ciiy.  He  also  testified  that  before 
the  cattle  left  Amarillo,  he  signed  an  instrument  which  the  witness 
called  a  pass,  similar  to  the  contract  offered  in  evidence  in  this  case, 
which  contract  by  express  terms,  limited  the  liability  of  the  defendant 
to  its  own  line/'  N.  S.  McGee  testified  in  substance  'Hhat  about 
thirty  days  before  the  shipment  of  plaintiff's  horses  the  witness  had 
made  a  shipment  of  horses  and  mules  to  Memphis,  Tenn.,  over  the 
same  line  plaintiff's  shipment  moved,  that  he  had  made  a  verbal 
contract  with  the  agent  at  Amarillo  for  this  shipment,  the  freight 
rate  being  named,  and  it  having  been  paid  to  the  agent  before  the 
stock  went  out  of  the  yards.  He  testified  on  cross-examination  that 
before  the  stock  left  Amarillo  he  signed  up  a  pass  contract;  that 
he  did  not  know  what  kind  of  a  contract  it  was,  but  it  was  the  usual 
pass  contract  that  the.  shipper  in  charge  signs  up,  that  he  did  not 
know  what  said  contract  contained,  as  he  had  never  read  it." 

This  testimony,  we  think,  entirely  fails  to  show  that  at  the  time 
in  question  appellee  was  engaged  in  the  business  of  through  inter- 
state transportation,  or  of  knowingly  permitting  its  local  freight 
agents  to  make  contracts  therefor,  oral  or  otherwise.  Two  or  three 
instances  of  the  kind  are  wholly  insufficient  to  establish  a  custom 
within  the  knowledge  of  appellee,  particularly  when  in  the  instances 
relied  upon  it  appears  that  written  contracts  were  required  similar 
to  the  written  contract  in  this  case,  which  confessedly  is  not  for 
through  shipment  to  Memphis,  and  limited  appellee's  liability  to  its 
own   line. 

It  follows  that  under  the  undisputed  proof  appellant  was  not 
entitled  to  recover  from  appellee  under  either  the  written  or  oral 
contract  for  the  wrongs  of  another,  and  that  therefore  the  errors  of 
the  court,  if  any,  in  submitting  the  issues  relating  to  measure  of 
damage  and  to  the  contracts  in  question  are  immaterial. 

We  conclude  that  the  judgment  should  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


FmsT  National  Bank  of  Houston  v.  J.  I.  Campbell  Company 

£T  AL. 
Decided  November  30«  1908. 

1^— BeoeiTenhip— Oredltor — ^Znterett  and  Attorney's  Tee. 

A  creditor  holding  a  secured  claim  against  an  insolvent  corporation  in  the 
hands  of  a  receiver,  is  entitled  to  interest  and  attorney's  fee  upon  his  claim, 
when  the  note  or  other  contract  provides  for  the  same,  so  far  as  the  same  can 
be  paid  out  of  the  proceeds  of  the  securities,  to  the  date  when  the  claim  is  paid 
by  the  receiver.  No  interest,  however^  should  be  allowed  to  be  paid  out  of  the 
general  fund  after  the  date  of  the  appointment  of  the  receiver  unless  there 
should  be,  after  all  the  debts  and  expenses  of  the  receivership  are  paid,  a  sur- 
plus to  he  returned  to  the  stockholders  of  the  corporation,  in  which  case  interest 
should  be  paid  in  full  to  date  of  payment  out  of  such  surplus,  if  not  fully 
satisfied  out  of  the  proceeds  of  the  security.    The  rule  that  interest  ceases  to 
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run  when  the  court  takes  charge  of  the  property,  only  applies  in  so  far  as  a 
distribution  of  the  assets  in  the  hands  of  the  receiver  among  the  creditors  is 
concerned,  and  can  not  be  used  to  protect  the  corporation  from  full  liability, 
if  it  be  solvent. 

8. — Same— Same— Collateral  Security — ^Attorney's  Fee. 

A  creditor  of  a  corporation  in  the  hands  of  a  receiver,  is  entitled  to  recover 
attorney's  fees  stipulated  for  in  notes  held  by  him  as  collateral  security  for 
his  main  debt  when  it  becomes  necessary  by  reason  of  the  insolvency  of  the 
corporation  to  place  said  notes  in  the  hands  of  an  attorney  for  collection. 

8. — Same— Contract  for  Attorney's  Fee. 

A  contract  to  pay  attorney's  fees  is  a  contract  of  indemnity  and  not  for 
liquidated  damages.  A  creditor  can  only  recover  such  portion  of  the  attorney's 
fee  provided  for  as  he  has  obligated  himself  to  pay  or,  in  the  absence  of  such 
contract,  such  as  is  reasonable. 

4. — ^Attorney's  Fee— Neoessity  for  Suit. 

When  the  sole  stipulation  in  a  note  is  to  pay  certain  attorney's  fee  if  the 
note  is  placed  in  the  hands  of  an  attorney  for  collection,  the  payee  or  other 
holder  of  the  note  is  entitled  to  collect  the  fee  if  the  note  is  in  fact  placed 
in  the  hands  of  an  attorney  for  collection  and  a  necessity  existed  for  such  ac- 
tion.   And  this,  though  the  note  was  not  due  when  so  placed. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

L.  B,  Moody,  for  appellant. — ^When  interest  is  expressly  provided 
for  in  a  note,  it  becomes  part  of  the  debt,  and  is  recoverable  as  of 
right.  It  is  an  integral  part  of  the  debt,  as  much  so  as  the  principal 
debt  itself,  and  in  such  cases  the  court  has  no  authority  to  refuse 
to  enter  judgment  for  the  interest  stipulated  for  in  the  contract. 
Constitution  of  Texas,  art.  16,  sec.  11;  Kev.  Stat.,  arts.  3097,  3098, 
3099,  3100;  Jones  v.  United  States  &  Mexican  Trust  Co.,  105  S.  W., 
330;  Brazelton  &  Johnson  v.  J.  I.  Campbell  Co.,  108  S.  W.,  773; 
Central  Trust  Co.  v.  Condon,  67  Fed.  Bep.,  98;  Richmond  &  I. 
Const.  Co.  V.  Richmond  N.  I.  &  B.  R.  Co.,  68  Fed.  Rep.,  112-116; 
Jourolmon  v.  Ewing,  85  Fed.  Rep.,  105,  106;  Redfield  v.  Ystalyfera 
Iron  Co.,  110  U.  S.,  174;  United  States  v.  Sanborn,  135  U.  S.,  271; 
Redfield  v.  Bartels,  139  U.  S.,  694;  Thomas  v.  Western  Car  Co.,  149 
U.  S.,  95;  22  Cyc,  p.  1570,  sec.  7,  subdiv.  B;  2  Amer.  &  Eng.  Ency. 
of  Law  (1st  ed.),  p.  380,  par.  3. 

In  the  distribution  of  the  proceeds  of  a  common  security  between 
liens  of  different  priorities,  interest  can  not  be  stopped  on  the  amount 
of  the  superior  lien  until  its  satisfaction,  even  in  a  case  where  the 
estate  is  insolvent  and  there  is  no  contract  to  pay  interest.  Same 
authorities. 

The  court  having  found  that  all  of  said  notes  provided  that  ten 
percent  additional  on  the  full  amount  due  should  be  paid  if  the 
same  were  placed  in  the  hands  of  an  attorney  for  collection,  and 
that  all  of  said  notes  were  placed  in  the  hands  of  intervener's  attor- 
ney for  collection  on  the  day  the  receiver  was  appointed  in  this  cause, 
and  that  intervener  agreed  with  said  attorney  to  pay  him  the  ten 
percent  attorney's  fees  provided  for  in  said  notes,  and  that  it  was 
necessary  for  intervener  to  collect  said  notes  by  intervention  in  this 
cause,  and  that  said  notes  were  secured  by  a  lien  expressly  reserved 
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in  the  deed  from  the  J.  I.  Campbell  Company  to  the  Tyler  County 
Land  &  Lumber  Company  to  secure  the  payment  of  said  notes,  to- 
gether with  principal,  interest  and  attorney's  fees,  the  court  ought 
to  have  included  the  amount  of  said  attorney's  fees  in  the  judgment  / 
rendered.  Dunovant's  Estate  v.  Stafford  &  Co.,  81  S.  W.,  101;  Rob- 
ertson V.  Holman,  81  S.  W.,  326,  327;  Texas  Land  &  Loan  Co.  v. 
Robertson,  85  S.  W.,  1020;  Smith  v.  Pickham,  28  S.  W.,  565,  666; 
Simmons  v.  Terrell,  75  Texas,  275;  Stansell  &  Younger  v.  Cleve- 
land, 64  Texas,  6^6;  Martin  Brown  Co.  v.  Perrill,  77  Texas,  206. 

Spotts  &  Matthews,  for  appellee. — The  claims  of  creditors  were 
presentable  when  the  receivers  were  appointed;  that  date  fixes  their 
status  and  amount  regardless  of  when  they  were  in  fact  presented 
by  intervention  or  otherwise,  and  no  interest  thereafter  accruing 
can  be  allowed.  Thomas  v.  Western  Car  Co.,  149  U.  S.,  95;  United 
States  ex  rel.  White  v.  Knox,  111  U.  S.,  784;  Grand  Trunk  Ry. 
Co.  V.  Central  Vermont  Ry.  Co.,  91  Fed.  Rep.,  569;  People  v.  Amer- 
ican Loan  &  Trust  Co.,  172  N.  Y.,  379,  65  K  E.,  200;  In  re  Gar- 
lington,  115  Fed.,  999;  Alderson  on  Receivers,  p.  847;  Bowman  v. 
Wilson,  12  Fed.  Rep.,  864;  Solomons  v.  American  Bldg.  and  Loan 
Assoc.,  116  Fed.,  676;  In  re  Jamison's  Estate,  163  Pa.  St.,  143,  29 
Atl.,  1001;  People  v.  Commercial  Alliance  Life  Insurance  Co.  (N. 
Y.),  47  ]Sr.  E.,  968. 

The  property  of  the  defendant  companies  having  been  by  order  of 
court  taken  from  their  possession  and  placed  in  the  hands  of  a  re- 
ceiver, whereby  they  were  prevented  from  using  same  in  payment 
of  their  indebtedness,  they  are  not  liable  for  interest  accruing  during 
the  time  the  property  has  been  or  may  be  in  the  hands  of  the  re- 
ceiver. Stevens  v.  Barringer,  13  Wend.,  639;  Osborne  v.  U.  S. 
Bank,  9  Wheat.,  738;  Pillow  v.  Brown,  26  Ark.,  248;  Conn  v.  Penn., 
5  Wheat.,  424;  16  Am.  &  Eng.  Ency.  of  Law,  1068  and  1069. 

REESE,  Associate  Justice. — On  February  14,  1905,  at  the  suit 
of  I.  L.  Campbell  and  S.  M.  Campbell,  who  represented  themselves 
to  be  creditors  and  stockholders  of  each  of  the  corporations  named, 
S.  F.  Carter  and  W.  H.  Norris  were  appointed  receivers  of  the  J.  I. 
Campbell  Company,  the  Tyler  County  Land  &  Lumber  Company, 
and  the  Warren  &  Corsicana  Pacific  Railway  Company,  upon  allega- 
tions that  each  of  said  corporations  was  in  imminent  danger  of 
insolvency.  Carter  having  resigned,  Norris  was  appointed  sole  re- 
ceiver. The  First  National  Bank  of  Houston  filed  its  plea  of  inter- 
vention, claiming  that  the  J.  I.  Campbell  Company  was  indebted  to 
it  in  a  large  amount,  specifying  the  different  items  of  indebtedness, 
and  that  said  indebtedness  was  secured  by  certain  promissory  notes 
of  the  Tyler  County  Land  &  Lumber  Company  aggregating  $90,000, 
which  said  notes  were  se(5ured  by  a  vendor's  lien  upon  all  the  lands, 
mills  and  other  property  of  said  company,  and  the  Campbell  Com- 
pany indebtedness  was  further  secured  by  508  shares  of  the  capital 
stock  of  the  Yellow  Pine  Lumber  Co.,  and  993  shares  of  the  capital 
stock  of  the  Warren  &  Corsicana  Pacific  Railway  Company,  each  of 
said  shares  of  the  face  value  of  $100. 
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The  receiver  answered  by  general  and  special  exceptions  and  gen- 
eral denial,  and  specially  denied  the  liability  for  interest  after  the 
appointment  of  the  receiver,  and  for  attorney's  fees.  The  claim  of 
intervener  included  ten  percent  attorney's  fees  on  the  amount  of 
the  indebtedness  of  the  Campbell  Company,  and  also  upon  the  col- 
lateral notes  of  the  Lumber  Company,  and  interest  on  the  notes 
according  to  the  contract  rate. 

The  intervention  was  referred  to  the  Master,  who  recommended 
the  allowance  of  the  claim  of  the  bank  against  the  Campbell  Com- 
pany, including  interest  and  attorney's  fees,  and  also  of  the  claim 
on  the  collateral  notes  of  the  Lumber  Company,  including  interest 
and  attorney's  fees.  The  receiver  excepted  to  so  much  of  the  Mas- 
ter's report  as  allowed  interest  accruing  after  the  appointment  of 
the  receiver,  and  to  so  much  of  the  report  as  allowed  any  attorney's 
fees  on  either  the  principal  notes  of  the  Campbell  Company  or  the 
collateral  notes  of  the  Lumber  Company.  Upon  a  hearing  of  the 
Master's  report  and  the  exceptions  thereto,  the  court  sustained  ex- 
ceptions to  so  much  of  the  report  as  allowed  interest  on  any  of  the 
notes  after  the  appointment  of  the  receiver,  and  attorney's  fees  on 
the  collateral  notes  of  the  Lumber  Company,  rendering  judgment 
for  principal  and  interest  only  to  the  date  of  the  appointment  of 
the  receiver,  and  attorney's  fees  only  upon  the  -original  indebtedness 
of  the  Campbell  Company.  From  this  judgment  the  bank  appeals 
and  the  rulings  complained  of  are  presented  by  proper  assignments 
of  error.  The  receiver  also  by  cross-assignment  complains  of  the 
ruling  of  the  court  in  allowing  attorney's  fees  upon  the  principal 
indebtedness  of  the  Campbell  Company. 

The  trial  court  filed  its  conclusions  of  fact  and  law,  which  are 
very  full.     None  of  the  findings  of  fact  are  attacked  by  either  party. 

The  facts,  so  far  as  is  material  to  a  decision  of  the  questions 
presented  by  this  appeal,  are  substantially  as  follows: 

The  Campbell  Company  executed  to  appellant  its  certain  promis- 
sory notes  at  different  times  aggregating'  the  sum  of  over  $100,000 
and  bearing  interest,  some  of  them  from  date  and  others  from  ma- 
turity, until  paid,  at  different  rates,  some  at  seven,  some  at  eight, 
and  some  at  ten  percent  per  annum.  Of  these  notes  some  matured 
before  and  the  others  shortly  after  February  14,  1905,  which  was 
the  date  of  the  appointment  of  the  receiver.  There  was  also  a  small 
amount  of  indebtedness  other  than  that  evidenced  by  the  notes. 

The  notes  provided  for  the  payment  of  interest  until  paid,  some 
from  date  and  others  from  maturity,  at  different  rates  percent,  and 
each  of  them  also  contained  a  provision  for  the  payment  of  ten  per- 
cent additional  on  the  full  amount  due  if  the  same  was  placed  in 
the  hands  of  an  attorney  for  collection.  The  dates,  amounts,  etc., 
of  the  different  items  of  indebtedness  are  fully  set  out  in  the  find- 
ings, but  a  more  specific  finding  is  not  necessary  here. 

The  Campbell  Company  transferred  and  assigned  to  appellant,  as 
collateral  security  for  any  and  all  indebtedness  then  existing  or  that 
might  thereafter  exist,  508  shares  of  the  capital  stock  of  the  Texas 
Yellow  Pine  Lumber  Company  and  993  shares  of  the  capital  stock 
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of  the  Warren  &  Corsicana  Pacific  Railway  Company,  each  share  of 
said  assigned  stock  of  the  face  value  of  $100. 

The  Campbell  Company  had,  on  September  30,  1904,  sold  and  con- 
veyed to  the  Tyler  County  Land  &  Lumber  Company  certain  land, 
mills  and  other  property,  fully  described  in  the  findings,  the  consid- 
eration being  $115,811.50,  of  which  $^5,811.50  was  paid  in  cash, 
and  for  the  balance  the  Lumber  Company  executed  its  forty-five 
promissory  notes  for  $2,000  each,  dated  September  30,  1904,  payable 
to  the  order  of  the  Campbell  Company,  with  interest  from  date  until 
paid  at  eight  percent  per  annum,  and  also  providing  for  the  payment 
of  ten  percent  additional  on  the  full  amount  due  if  placed  in  the 
hands  of  an  attorney  for  collection.  There  was  reserved  in  the  deed 
a  lien  on  the  property  conveyed  to  secure  the  payment  of  said  notes, 
"together  with  the  principal,  interest  and  attomey^s  fees.^'  The  first 
two  of  said  notes  matured  respectively  on  the  Ist  and  15th  of  De- 
cember, 1904,  and  the  remainder  matured  respectively  one  each  on 
the  1st  and  15th  of  each  succeeding  month  up  to  and  including  the 
Ist  of  October,  1906.  These  notes  of  the  Lumber  Company  were 
pledged  and  delivered  by  the  Campbell  Cpmpany  to  appellant  pri- 
marily for  the  security  of  a  certain  note  for  $32,500,  given  by  it  to 
appellant,  being  one  of  the  promissory  notes  constituting  the  in- 
debtedness of  the  Campbell  Company  to  appellant  heretofore  referred 
to,  and  secondarily,  for  the  security  of  all  other  indebtedness  due  by 
it  to  appellant. 

On  the  day  the  receiver  was  appointed,  all  of  the  notes  aforesaid, 
both  the  principal  notes  and  the  collateral  notes  of  the  Lumber  Com- 
pany, were  by  appellant  placed  in  the  hands  of  an  attorney  for  col- 
lection, and  appellant  agreed  with  said  attorney  that  he  should  have 
the  ten  percent  attorney's  fees  provided  in  the  notes.  The  court 
finds  that  it  is  necessary  for  the  appellant  to  collect  said  notes  by 
intervention  in  this  cause.    All  of  the  notes  are  unpaid. 

The  first  four  assignments  of  error  present  the  question  of  the 
refusal  of  the  court  to  allow  interest  upon  the  promissory  notes  of 
the  Campbell  Company  and  the  collateral  notes  of  the  Lumber  Com- 
pany after  the  date  of  the  appointment  of  the  receiver.  Appellant's 
contention  can  be  best  expressed  in  the  language  of  his  two  proposi- 
tions under  these  assignments. 

''When  interest  is  expressly  provided  for  in  a  note,  it  becomes  part 
of  the  debt,  and  is  recoverable  as  of  right.  It  is  an  integral  part  of 
the  debt,  as  much  so  as  the  principal  debt  itself,  and  in  such  cases 
the  court  has  no  authority  to  refuse  to  enter  judgment  for  the  interest 
stipulated  for  in  the  contract/' 

''In  the  distribution  of  the  proceeds  of  a  common  security  between 
liens  of  different  priorities,  interest  can  not  be  stopped  on  the 
amount  of  the  superior  lien  until  its  satisfaction,  even  in  a  case 
where  the  estate  is  insolvent  and  there  is  no  contract  to  pay  interest.^' 

The  contrary  view  contended  for  by  appellee  and  adopted  by  the 
court  is  thus  expressed  in  two  counter-propositions: 

"The  claims  of  creditors  were  presentable  when  the  receivers  were 
appointed;   that   date   fixes   their   status   and   amount,   regardless   of 
Vol.  LII.  Civil— 29. 
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when  they  were  in  fact  presented  by  intervention  or  otherwise,  and 
no  interest  thereafter  accruing  can  be  allowed." 

"The  property  of  the  defendant  companies  having  been,  by  order 
of  court,  taken  from  their  possession  and  placed  in  the  hands  of  a 
receiver,  whereby  they  were  prevented  from  using  same  in  payment 
of  their  indebtedness,  they  are  not  liable  for  interest  accruing  during 
the  time  the  property  has  been^  or  may  be,  in  the  hands  of  the  re- 
ceiver.'' 

We  have  been  unable  to  deduce  any  fixed  and  settled  rule  applica- 
ble to  the  questions  presented  from  the  authorities.  The  question, 
so  far  as  we  have  been  able  to  find,  is  one  of  first  impression  in 
this  State,  with  the  exception  of  certain  expressions  in  the  opinion 
by  Chief  Justice  Fisher  in  the  case  of  Brazelton  &  Johnson  v.  J.  I. 
Campbell  Co.,  49  Texas  Civ.  App.,  218.  The  question  arose  there  upon 
an  appeal  from  an  order  in  this  receivership  by  an  intervening  cred- 
itor. The  claim  of  the  intervening  creditor  was  founded  upon  a 
certain  instrument  in  the  form  of  a  bill  of  sale  to  them  by  the 
Campbell  Company  of  certain  lumber,  for  the  expressed  consideration 
of  $10,000,  which  had  been  sold  by  the  receiver,  who  held  the  pro- 
ceeds. They  prayed,  in  the  alternative,  that  if  the  instrument  was 
not  a  bill  of  sale  that  it  be  construed  as  a  mortgage  on  the  lumber 
in  question  to  secure  the  $10,000.  The  trial  court  held  the  instru- 
ment to  be  a  mortgage  and  decreed  a  foreclosure  for  $10,000,  but 
refused  to  allow,  any  interest.  None  was  provided  in  the  contract. 
The  Court  of  Civil  Appeals  held  to  the  view  that  interest  should  be 
allowed  to  date  of  payment  so  far  as  this  could  be  satisfied  out  of 
the  proceeds  of  the  lumber,  but  that  as  to  payment  out  of  the  general 
assets  interest  ceased  to  run  when  the  property  was  taken  in  charge 
by  the  court  through  a  receiver.  No  authorities  are  cited,  but  the 
court  evidently  had  in  view  the  difference  between  the  payment  of 
secured  debts  out  of  the  proceeds  of  the  security  and  of  unsecured 
debts  out  of  the  general  assets  upon  a  ratable  distribution  among  the 
general  creditors,  all  standing  upon  the  same  footing,  referred  to  in 
Central  Trust  Co.  v.  Condon  (67  Fed.,  98) ;  Richmond  &  I.  Const. 
Co.  V.  Eichmond  N.  I.  &  B.  B.  Co.  (68  Fed.,  112),  and  Jourolman 
V.  Ewing   (85  Fed.,  105). 

In  the  case  of  Central  Trust  Company  v.  Condon,  decided  by  the 
Circuit  Court  of  Appeals  of  the  United  States,  the  facts  are  quite 
complicated  and  the  opinion  involves  a  discussion  of  many  different 
questions.  The  point  in  question  arose  upon  the  allowance  of  in- 
terest upon  the  claim  of  a  principal  contractor,  which  was  a  pre- 
ferred claim,  secured  by  lien,  and  constituted  the  fund  out  of  which 
certain  subcontractors^  claims  were  to  be  paid,  being  insuflBcient, 
however,  to  pay  them  in  full.  It  was  held  that  interest  should  be 
allowed  on  this  claim  to  satisfaction  and  that  the  security  and  pri- 
ority of  the  lien  attached  as  well  to  the  interest  as  the  principal. 
The  court  says:  "This  is  not  a  case  where  the  distribution  is  to  be 
made  pro  rata  between  the  lienholders  and  bondholders,  in  which 
case,  of  course,  interest  is  not  to  be  calculated  after  the  time  of  the 
sequestration  of  the  property  for  sale  and  distribution  so  long  as 
the  claims  can  not  be  paid  in  full.     In  the  distribution  of  the  pro- 
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ceeds  of  a  common  security  between  liens  of  different  priorities,  we 
know  of  no  principle  by  which  interest  can  be  stopped  on  the  amount 
of  the  superior  lien  until  its  satisfaction.  As  between  the  bond- 
holders and  the  lienholders^  the  lienholders  are  entitled  to  interest  to 
the  day  of  payment.'* 

The  question  also  arose  in  Richmond  &  I.  Const.  Co.  v.  Richmond 
IT.  I.  &  B.  Co.,  a  case  decided  by  the  same  court,  the  court  adhering 
to  the  view  expressed  in  the  Condon  case.  In  the  opinion  in  this 
case,  Thomas  v.  Western  Car  Co.  (149  F.  S.,  95),  and  White  v. 
Knox  (111  F.  S.,  784),  relied  upon  by  appellee  in  this  case,  are 
referred  to,  and  the  holding  in  those  cases  interpreted  as  not  in  con- 
flict with  the  holding  in  either  the  Condon  case  or  the  case  then 
under  consideration.     The  court  says: 

"The  language  relied  upon  in  support  of  the  decree  disallowing 
interest,  from  the  opinion  in  Thomas  v.  Western  Car  Co.,  that  *as  a 
general  rule,  after  property  of  an  insolvent  passes  into  the  hands  of 
a  receiver,  or  of  an  assignee  in  insolvency,  interest  is  not  allowable 
on  the  claims  against  the  funds,'  was  not  a  point  upon  which  that 
case  turned,  and  was  doubtless  intended  to  apply  only  to  a  case  where 
the  fund  is  insufficient  to  pay  all,  and  the  creditors  are  all  of  the 
same  rank,  as  in  the  distribution  of  the  assets  of  an  insolvent  bank, 
as  in  White  v.  Knox,  111  U.  S.,  784,  4  Sup.  Ct,  686,  and  Bank  v. 
Armstrong,  8  C.  C.  A.,  155,  59  Fed.,  372.  This  is  not  a  case  of  the 
distribution  of  an  insufficient  fund  among  lienors  of  the  same  rank. 
The  lien  claims  of  the  subcontractors  are  by  the  statute  preferred 
over  the  mortgage,  and  the  bondholders  are  entitled  only  to  that 
which  remains  after  senior  liens  are  satisfied.^' 

In  Jourolmon  v.  Ewing,  supra,  a  case  decided  by  the  same  court, 
it  was  again  held  that  "when  a  fund  in  court  is  subject  to  lien 
claims  of  different  priorities,  the  holders  thereof  are  entitled  to  in- 
terest to  the  date  of  the  decree.'' 

We  find  the  general  principle  stated  in  several  cases  as  quoted 
from  the  opinion  of  the  Supreme  Court  of  the  United  States  in 
Thomas  v.  Western  Car  Co.  (Bowman  v.  Wilson,  12  Fed.,  864;  Orand 
Trunk  Ry.  Co.  v.  Central  Vermont  Ry.  Co.,  91  Fed.,  569). 

The  distinction  between  creditors  with  and  without  liens,  in  favor 
of  lien  creditors  to  be  paid  principal  and  interest  so  far  as  it  can  be 
done  out  of  the  proceeds  of  the  security,  is  recognized  in  Solomons 
V.  American  Building  &  Loan  Assn.  (116  Fed.,  676),  cited  by  ap- 
pellee. Interest,  however,  was  refused  after  the  appointment  of  the 
receiver  on  the  ground  that  the  creditor  was  not  seeking  to  enforce 
his  lien,  but  to  be  paid  out  of  the  general  fund. 

With  the  exception  of  People  v.  American  Loan  &  Trust  Co.  (172 
N.  Y.,  379,  65  N.  E.,  200),  none  of  the  cases,  we  think,  cited  by 
appellee  deny  directly  the  distinction  referred  to  or  the  right  of  a 
lien  creditor  of  an  insolvent  debtor,  after  receiver  is  appointed,  to 
be  paid  interest  as  well  as  principal  to  satisfaction  so  far  as  this  can 
be  done  out  of  the  proceeds  of  the  security.  The  case  last  referred 
to  was  decided  by  the  Court  of  Appeals  of  New  York,  and  the  ques- 
tion here  presented  is  considered  in  an  able  and  exhaustive  opinion, 
holding,  as  we  construe  it,  that  the  appointment  of  a  receiver  stops 
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the  running  of  interest  on  all  claims  preferred  or  unpreferred,  se- 
cured as  well  as  unsecured.  The  question  arose  upon  certain  claims 
of  Savings  Banks  against  the  American  Loan  &  Trust  Co.,  an  in- 
solvent corporation,  in  the  hands  of  a  receiver,  whose  charter  pro- 
vided that  in  case  of  dissolution  of  the  company  debts  due  to  Savings 
Banks  (with  some  others  named)  should  have  a  preference.  It  was 
held  that  interest  did  not  run  upon  the  preferred  claims  after  the 
dissolution  of  the  corporation  and  the  appointment  of  a  receiver,  or, 
as  it  is  expressed  in  the  opinion,  **after  the  corporation  let  go  and 
the  law  took  hold.'' 

This  case  may  possibly  be  distinguished  from  the  one  under  con- 
sideration upon  the  terms  of  the  statute  granting  the  preference. 
As  expressed  in  the  opinion,  "As  the  statute  does  not  say  that  pre- 
ferred claims  shall  be  paid  with  interest  to  the  date  of  payment, 
the  courts  should  not,  because  the  claims  of  substantially  all  the 
creditors,  both  preferred  and  unpreferred,  were  all  alike  in  origin, 
for  they  were  created  by  the  deposit  of  money;  and  preference  in 
derogation  of  the  common  law  should  not  be  extended  by  construction 
beyond  the  express  commands  of  the  statute.''  We  are  not  inclined, 
however,  to  distinguish  this  case,  but  to  construe  it  as  directly  sup- 
porting the  contention  of  appellee  in  the  present  case.  In  such  case 
we  prefer  to  follow  the  decisions  of  the  Federal  Circuit  Court  of 
Appeals,  heretofore  considered^  as  more  in  accord  with  established 
general  principles. 

Appellant  in  the  present  case  is  in  no  way  responsible  for  the  delay 
in  payment  of  its  debt.  It  had  prudently  taken  the  precaution  to 
take  security  for  interest  as  well  as  principal.  Under  all  of  the 
authorities  the  interest  contracted  for  is  a  part  of  the  debt,  as  much 
so  as  the  principal.  (16  Am.  &  Eng.  Ency.  of  Law,  1096;  Redfield 
V.  Ystalyfera  Iron  Co.,  110*  U.  S.,  174.)  Other  creditors  have  no 
interest  in  the  lien  property  until  the  secured  debt  is  entirely  satis- 
fied insofar  as  it  is  a  lien  on  the  property.  Their  interest  is  only 
in  the  surplus,  if  any.  We  are  not  disposed  to  hold  that  appellant 
can  be  deprived  of  this  advantage  to  the  fullest  extent  which  his  con- 
tract gives  to  him,  in  favor  of  the  general  creditors,  by  the  cir- 
cumstance that  his  debtors,  the  Campbell  Company  and  the  Lumber 
Company,  have  become  insolvent  or  in  danger  of  insolvency,  and 
in  consequence  their  properties  placed  in  the  hands  of  a  receiver. 
For  these  consequences  appellant  is  in  no  way  responsible.  It  would 
be  an  entirely  arbitrary  rule,  and  we  think  an  unjust  and  inequitable 
rule,  that  would  deprive  him  of  the  advantage  in  the  distribution 
of  the  proceeds  of  the  security,  which  his  contract,  a  valid,  fair  and 
reasonable  contract,  gives  him.  As  we  have  said,  we  find  this  view 
supported  by  respectable  authority  which  we  are  disposed  to  follow, 
instead  of  the  contrary  view,  even  supported  by  the  eminent  authority 
of  the  Court  of  Appeals  of  New  York,  referred  to,  if  in  fact  that 
case  can  not  be  distinguished  as  suggested. 

Our  conclusion  is  that  the  court  erred  in  sustaining  the  exceptions 
to  the  Master's  report  in  the  matter  of  the  allowance  of  interest  on 
the  principal  notes  of  the  Campbell  Company  and  the  collateral 
notes  of  the  Lumber  Company,  and  that  such  interest  should  be  al- 
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lowed  and  paid,  80  far  as  it  can  be  done  out  of  the  proceeds  of  the 
securities,  to  date  of  payment.  No  interest,  however,  should  be  al- 
lowed to  be  paid  out  of  the  general  fund  after  the  date  of  the  ap- 
pointment of  the  receiver  unless  there  should  be,  after  all  the  debts 
and  expenses  of  receivership  are  paid,  a  surplus  to  be  returned  to 
the  stockholders  of  the  respective  corporations,  in  which  case  interest 
should  be  paid  in  full  to  date  of  payment  out  of  such  surplus,  if 
not  fully  satisfied  out  of  the  proceeds  of  the  securities.  The  rule, 
where  applicable,  that  interest  ceases  to  run  when  the  court  takes 
charge  of  the  property  by  a  receiver,  only  applies  insofar  as  a  dis- 
tribution of  the  assets  in  his  hands  among  the  creditors  is  concerned, 
and  can  not  be  used  to  protect  the  corporation  from  full  liability, 
if  it  proves  to  be  in  fact  not  insolvent.  The  assignments  of  error 
referred  to  must  be  sustained. 

The  fifth,  sixth  and  seventh  assignments  of  error  present  the  ques- 
tion of  the  right  of  appellant  to  recover  attorney's  fees  aS  part  of  his 
debt,  on  the  collateral  notes  of  the  Tyler  Land  &  Lumber  Company. 
The  court  found  that  each  of  these  notes  provided  for  the  payment 
of  ten  percent  additional  on  the  full  amount  due  "if  placed  in  the 
hands  of  an  attorney  for  collection;  that  they  were  placed  in  the 
hands  of  an  attorney  for  collection  on  the  day  the  receiver  was  ap- 
pointed; that  appellant  agreed  with  the  attorney  to  pay  him  the  ten 
percent  as  attorney's  fees,  and  that  it  was  necessary  to  intervene  in 
this  suit  in  order  to  collect  the  same.''  It  was  also  found  that  the 
lien  given  by  the  Lumber  Company  was  to  secure  the  payment  of 
the  notes,  principal,  interest  and  attorney's  fees.  The  trial  court 
refused  to  allow  the  attorney's  fees  on  these  notes.  This,  we  think, 
was  error.  When  under  the  stipulations  of  the  contract,  the  notes 
were  placed  in  the  hands  of  an  attorney  for  collection  the  attorney's 
fees  became  a  part  of  the  debt.  (Martin  Brown  Co.  v.  Perrill,  77 
Texas,  206.)  They  were  expressly  secured  by  the  lien.  No  question 
is  made  of  the  reasonableness  of  the  amount,  except  that  it  would 
be  unreasonable  to  allow  any  attorney's  fees  on  the  collateral  notes 
after  allowing  attorney's  fees  on  the  principal  notes. 

It  has  been  held  by  this  court  that  a  contract  to  pay  attorney's 
fees  is  a  contract  of  indemnity,  and  not  for  liquidated  damages; 
that  the  creditor  can  only  recover  such  portion  of  the  attorney's  fees 
provided  for  as  he  has  obligated  himself  to  pay,  or  in  the  absence 
of  such  contract,  such  as  are  reasonable.  But  if  he  has  agreed  with 
the  attorney  to  pay  the  entire  amount  stipulated  in  the  notes,  in 
the  absence  of  fraud  or  collusion,  the  debtor  could  not  defeat  the 
collection  of  this  amount  on  the  ground  that  it  was  unreasonable. 
(Dunovant's  Estate  v.  Stafford,  81  S.  W.,  103;  Robertson  v.  Hol- 
man,  id.,  327.)  Under  these  authorities  appellant  had  a  right, 
under  the  stipulations  of  the  Lumber  Company  notes,  to  contract 
with  his  attorney  to  allow  him  ten  percent  attorney's  fees  upon  all 
the  notes,  which  he  did,  and  we  think  this  amount  should  be  added 
to  the  principal  and  interest  of  said  notes.  The  fact  that  some  of 
the  notes  were  not  due  at  the  time  of  the  appointment  of  the  re- 
ceiver should  not,  it  seems  to  us,  under  the  court's  finding,  make 
anj   difference.     The  stipulation  in  the  notes  was  to  pay   the  ten 
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percent  "if  placed  in  the  hands  of  an  attorney  for  collection."  This 
was  the  sole  condition.  The  court  finds  that  it  was  necessary  to  do 
80,  which  is  apparent.  The  Lumber  Company  can  not  claim 
exemption  from  liability  upon  the  plain  terms  of  its  contract  on  the 
ground  that  its  notes  were  transferred  as  collateral  security  for  the 
notes  of  the  Campbell  Company,  which  are  also  charged  with  attor- 
ney's fees  upon  the  express  terms  of  its  contract.  In  this  regard  the 
two  contracts  are  distinct.  There  is  no  claim  of  fraud  or  collusion. 
We  think  the  trial  court  erred  in  refusing  to  allow  the  attorney's 
fees  on  the  Lumber  Company  notes. 

By  cross-assignment  appellees  question  the  correctness  of  the  judg- 
ment in  allowing  attorney's  fees  upon  the  Campbell  Company  not^. 
What  we  have  said  is  sufficient  to  indicate  our  views  on  the  point. 
The  cross-assignment  is  therefore  overruled. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded,,  with  instructions  to  the  trial  court  to  allow  interest  and 
attorney's  fees  upon  all  the  notes  in  accordance  with  their  terms  to 
be  satisfied  out  of  the  proceeds  of  the  securities  respectively.  In  the 
event  said  proceeds  are  insufficient  to  pay  said  entire  amount,  then 
the  same  shall  be  prorated  between  the  amount  due  as  principal, 
interest  up  to  the  date  of  the  appointment  of  a  receiver,  and  attor- 
ney's fees,  and  the  amount  of  interest  accruing  after  said  date,  in 
the  proportion  which  said  respective  amounts  bear  to  their  sum,  and 
the  balance  remaining  due  of  the  first  amount  only  to  be  a  charge 
on  the  general  fund.  But  if  there  should  be,  after  pa3rment  in  full 
of  all  claims  and  expenses,  a  surplus  to  be  returned  to  the  stock- 
holders, then  all  interest  to  date  oi  payment  shall  be  paid  before  any 
surplus  is  returned  to  them. 

Reversed  and  remanded. 


DECEMBEK,  1908. 


Charles  Bente,  Executor,  v.  Annie  Suluvan. 

Decided  December  2,  1908. 

1. — ^Homestead — ^Tax  Sale — ^Redemption. 

On  a  judgment  by  a  city  for  taxes,  a  homestead,  acquired  when  worth  less 
than  $5,000,  was  sold  to  the  city  and  by  it  to  another.  The  owner,  remaining 
in  possession  and  having  under  the  city  charter  two  years  in  which  to  redeem, 
brought  suit  against  the  purchaser  to  set  aside  the  sale.  By  a  compromise 
the  purchaser  had  judgment  for  the  property,  then  worth  $12,000,  and  recon- 
veyed  to  the  owner  for  $4,000.  Held,  that  the  transaction  was  equivalent  to 
a  redemption  from  the  sale;  the  owner  was  reinstated  in  his  original  homestead 
rights  to  the  entire  property,  and  not  limited  therein  to  a  $5,000  interest,  as 
in  a  newly  acquired  homestead. 

2. — ^Tax  Sale— Redemption. 

Where  a  right  to  redeem  from  tax  sale  exists,  the  purchaser  acquires  no 
instructive  possession  or  right  to  possession  during  its  continuance, 
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The  effect  of  a  tax  sale  and  the  rights  thereunder  are  to  be  determined  by 
the  law  in  force  at  the  time  of  the  sale;  and  a  right  of  redemption  exists,  if 
given  by  the  law  then  in  force,  though  the  sale  was  for  back  taxes  accruing 
at  a  time  when  the  law  gave  no  right  to  redeem. 

4 — Same— Judgment. 

A  judgment  and  sale  for  back  taxes  which  expressly  recognized  the  right 
of  the  owner  to  redeem  was  conclusive  as  to  the  existence  of  that  right  in  a  con- 
troversy as  to  the  homestead  rights  between  the  widow  and  the  independent 
executor  of  such  owner,  both  claiming  under  him* 

S. — Judgment — ^Parol  Eridence. 

Parol  evidence  of  the  purpose  and  consideration  of  an  agreed  Judgment  re- 
covering land  and  a  conveyance  from  the  party  recovering  to  his  adversary,  not 
contradicting  the  record  or  deed,  was  admissible  to  show  that  the  transaction 
was  in  effect  a  redemption  of  the  land  from  a  tax  sale. 

6d — Homestead — ^Abandonment  of  Part 

Where  the  homestead  was  established  in  a  building  used  as  a  hotel,  and 
incapable  by  its  nature  of  specific  partition,  there  could  be  no  abandonment  of 
a  part  only  of  the  premises  by  failing  to  use  such  part  for  homestead  purposes. 
Following  Forsgard  v.  Ford,  87  Texas,  185. 

7. — ^Estates  of  Decedents— Jurisdiotion. 

The  District  Court  had  jurisdiction  of  an  action  by  the  widow  against  the 
independent  executor  of  deceased,  to  recover  the  property  to  which  she  was 
entitled  as  homestead  and  allowances,  she  declining  to  take  under  the  will. 

8.— Widow — ^Homestead  and  Exemptions — ^Remarriage. 

The  widow  of  a  decedent  is  not  deprived  by  remarriage  of  her  right  to  the 
homestead  and  allowances  secured  her  by  law. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Charles  E.  Ashe. 

John  Kennedy  and  A.  C.  Van  Velzer,  for  appellant. — The  County 
Court  is  given  exclusive  jurisdiction  to  annul  or  suspend  provisions 
of  a  will,  and  the  District  Couri;  has  no  jurisdiction  to  hear  such 
cause  in  the  first  instance.  Prather  v.  McClelland,  76  Texas,  584; 
articles  1991  et  seq.,  of  Revised  Statutes;  article  5,  section  8,  State 
Constitution.  The  homestead  exemption  may  be  lost  in  a  portion 
of  a  building  by  the  use  of  such  portion  for  purposes  different  from 
the  occupation  of  tlie  owner  for  such  length  of  time  as  will  indicate 
a  permanent  abandonment  as  a  part  of  the  residence  and  business 
homestead.  King  v.  Shoe  Co.,  51  S.  W.,  533;  Wynne  v.  Hudson, 
66  Texas,  1;  Hargadine  v.  Whitfield,  71  Texas,  485;  Hinzie  v. 
Moody,  13  Texas  Civ.  App.,  193 ;  Pfeiffer  v.  McNatt,  74  Texas,  641. 

It  is  improper  to  allege  that  the  object  and  result  of  a  suit  which 
has  proceeded  to  final  judgment  was  to  redeem  the  property  from  a 
sale  for  delinquent  taxes  when  the  decree  shows  that  redemption  was 
not  an  issue  in  the  former  suit;  and  a  special  exception  to  such 
allegations  should  be  sustained;  and  where  such  special  exception  is 
overruled  and  parol  evidence  is  admitted,  which,  it  is  claimed,  tends 
to  show  such  suit  was  a  redemption  of  the  property,  a  finding  that 
the  suit  was  such  a  redemption  is  not  sustained  by  parol  testimony 
which  contradicts  the  pleadings  and  the  decree  in  the  foriner  case. 
Edwards  v.  Kearsey,  96  TJ.  S.,  595. 
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No  statutory  equity  of  redemption  existed  in  favor  of  one  whose 
property  was  sold  in  April,  1900,  under  a  decree  rendered  in  Feb- 
ruary, 1900,  for  delinquent  taxes  due  the  city  of  Houston  for  the 
years  1885,  1886,  1887,  1888,  1889,  1896  and  1897,  suit  for  which 
was  brought  in  1894.     Berry  v.  San  Antonio,  92  Texas,  323. 

The  law  of  1899  creating  the  equity  of  redemption  did  not  give 
that  right  to  defendants  in  suits  then  pending  for  delinquent  taxes. 
Article  1,  section  16,  Texas  Constitution;  Berry  v.  San  Antonio,  92 
Texas,  328;  Mellinger  v.  Cily  of  Houston,  68  Texas,  37;  De  Cordova 
V.  City  of  Galveston,  4  Texas,  480;  Hill  v.  Bayland,  40  Miss.,  618 
Memphis  v.  U.  S.,  97  U.  S.,  293;  Grigsby  v.  Peck,  57  Texas,  147 
Woart  V.  Winnick,  3  N.  H.,  437 ;  Willard  v.  Harney,  24  N.  H.,  344 
Wolf  V.  New  Orleans,  103  U.  S.,  358. 

The  obligation  of  the  Sullivans  to  pay  to  the  city  of  Houston 
taxes  on  the  property  in  controversy  for  the  years  1885,  1886,  1887, 
1888,  1889,  1896  and  1897,  and  the  liability  of  said  property  there- 
for, could  not  be  released  or  extinguished  in  whole  or  in  part  by  any 
Act  of  the  Jjegislature.  Article  3,  section  55,  State  Constitution; 
OUivier  v.  City  of  Houston,  93  Texas,  201 ;  City  v.  Whipple,  39  Cal., 
112;  Dugan  v.  Mayor,  1  (Sill.  &  J.,  499. 

An  obligation  is  impaired — lessened,  released  in  part — ^by  extend- 
ing the  time  of  payment,  or  by  staying  its  enforcement.  Bamitz  v. 
Beverly,  163  U.  S.,  119;  Goggans  v.  Turnipseed,  1  S.  C,  80;  Luter 
V.  Hunter,  30  Texas,  688,  and  three  following  cases.  When  these 
taxes  became  delinquent  the  .property  was  liable  to  be  taken  from  the 
Sullivans  at  once  upon  foreclosure.  This  liability  could  not  be  re- 
leased or  extinguished  in  part  by  legislation  which  depreciated  the 
eflfectiveness  of  the  remedy  for  their  collection.  Fullerton  v.  Bank, 
1  Pet.,  604;  Von  Hoffman  v.  Quincey,  4  Wall.,  535;  Walker  v. 
Whitehead,  16  Wall.,  314.  Stay  laws  are  a  depreciation  of  the  rem- 
edy for  the  enforcement  of  an  obligation.  Webster  v.  Bose,  6  Heisk. 
(Tenn.),  93;  Bronson  v.  Kinzie,  1  How.,  311;  Green  v.  Biddle,  8 
Wheat,  1,  p.  75. 

The  creation  of  the  right  of  redemption,  without  regard  to  the 
period  of  possession,  gives  the  debtor  an  asset  still  more  valuable 
than  the  extension  of  time  for  which  he  may  occupy  his  property, 
and  to  that  extent  the  liability  of  the  debtor  is  partially  released. 
Barnitz  v.  Beverly,  163  U.  S.,  119;  Johnson  v.  Winslow,  64  N.  C, 
27;  Oatman  v.  Bond,  15  Wis.,  20;  Riggs  v.  Martin,  5  Ark.,  506; 
Bank  v.  Sharp,  6  How.,  301;  Sturgis  v.  Crowninshield,  4  Wheat., 
122.  The  creation  of  a  right  of  redemption  is  an  exemption  of  the 
property  from  liability,  and  to  that  extent  it  partially  releases  the 
ovmer  from  his  obligation.  Wilson  v.  Brown,  58  Ala.,  62;  Bush  v. 
Lester,  55  Ga.,  579;  Lessley  v.  Phipps,  49  Miss.,  790;  Harvey  v. 
Wichham,  23  Mo.,  112 ;  Howard  v.  Bugbee,  24  How.,  461.  The  ex- 
tension  of  the  period  of  possession  enlarges  the  estate  which  the 
debtor  may  hold,  and  thus  postpones  the  enforcement  of  the  creditor's 
claim;  this  is  a  partial  release  from  liability.  Brine  v.  Ins.  Co.,  96 
U.  S.,  627;  Swinburne  v.  Mills,  17  Wash.,  611;  State  v.  Gilliam,  18 
Mont.,  109. 
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The  decree  of  the  District  Court  in  cause  No.  29378  could  not 
properly  be  attacked  collaterally  in  this  case. 

In  general:  Leberman  v.  Hill,  1  App.  Cas.,  sec.  26;  Lee  v.  Kings- 
bury, 13  Texas,  70;  Ayers  v.  Parrish,  40  S.  W.,  437;  Dickson  v. 
Moore,  9  Texas  Civ.  App.,  514;  Railroad  v.  Long,  1  Texas  App. 
Cas.,  sec.  560;  Freeman  v.  McAnnich,  87  Texas,  132.  The  legal  con- 
struction put  by  the  law  upon  the  pleadings  and  decree  of  a  court 
can  not  be  enlarged  or  in  any  way  affected  by  parol  testimony,  as 
such  course  would  be  to  substitute  therefor  the  opinions  and  conclu- 
sions of  witnesses.  Roberts  v.  Connellee,  71  Texas,  14;  Leman  v. 
Borden,  83  Texas,  622;  Collins  v.  Ball,  82  Texas,  267.  A  judgment 
by  consent  is  authorized  by  statute  and  can  not  be  collaterally  at- 
tacked. Goliad  V.  Weisiger,  23  S.  W.,  694;  Turner  v.  Gibson,  2 
Texas  App.  Cas.,  sec.  715;  Gunter  v.  Fox,  51  Texas,  382;  Hollis  v. 
Dashiell,  52  Texas,  187;  Ivey  v.  Harrell,  1  Texas  Civ.  App.,  226. 
A  judgment  by  consent  is  equally  binding  on  a  married  woman. 
Dalton  V.  Bust,  22  Texas,  134;  By  an  v.  Maxey,  43  Texas,  192.  Where 
a  decree  divests  a  party  of  title  and  right  of  possession  it  is  conclu- 
sive of  such  issues,  and  precludes  the  defeated  party  from  impeaching 
the  decree  by  an  assertion  of  title,  or  right  to  possession,  under  the 
homestead  claim,  or  in  any  other  way  that  would  impair  the  force 
of  the  decree.  Tadlock  v.  Eccles,  20  Texas,  791;  Miller  v.  Sherry, 
2  Wall,  237. 

The  homestead  right  is  a  shield  which  protects  the  owner's  title. 
Whenever  actual  title  is  conveyed  the  conveyance  terminates  the  ex- 
isting homestead  right.  If  the  -title  is  reacquired,  the  homestead 
right  which  shields  the  new  title  dates  as  of  the  time  of  its  reacquisi- 
tion.  Williams  v.  Wethered,  37  Texas,  132;  Hampton  v.  Gilliland, 
23  Texas  Civ.  App.,  87;  Loessing  v.  Washington,  57  S.  W.,  990; 
Ferguson  v.  Beed,  45  Texas,  581;  St.  Louis  Brewery  v.  Walker,  23 
•Texas  Civ.  App.,  6;  Lake  v.  Boulware,  12  Texas  Civ.  App.,  660; 
Bichards  v.  Nelms,  38  Texas,  446;  Fitzhugh  v.  Connor,  74  S.  W., 
83;  Waggener  v.  Haskell,  13  Texas  Civ.  App.,  630;  Wilder  v.  Mc- 
Connell,  91  Texas,  604;  Laucheimer  v.  Saunders,  97  Texas,  141. 

If  the  value  of  a  homestead  exceeds  $5000,  exclusive  of  improve- 
ments, at  the  time  of  its  last  designation,  it  is  subject  to  partition, 
if  partition  can  be  made;  otherwise  it  may  be  sold  and  the  proceeds 
of  sale  divided  between  the  owners.  Article  16,  sec.  51,  State  Consti- 
tution; McLane  v.  Paschal,  7  Texas,  13,  11  Texas,  121,  47  Texas, 
371,  74  Texas,  25;  Paschal  v.  Cushman,  26  Texas,  74;  North  v. 
Sheam,  15  Texas,  175;  Williams  v.  Jenkins,  25  Texas,  280;  Harga- 
dene  v.  Whitfield,  71  Texas,  p.  490,  of  opinion;  Thomp.  on  Home- 
stead and  Exemptions,  sec.  725. 

After  a  second  marriage  a  surviving  spouse  is  not  entitled  to  an 
allowance  out  of  her  first  husband's  estate,  she  not  being  then  a 
widow.  The  decisions  (Woodall  v.  Budd,  41  Texas,  375;  Ball  v. 
Lowell,  56  Texas,  579),  make  the  allowance  a  matter  of  discretion 
to  depend  upon  the  station  in  life,  the  circumstances,  the  amount  of 
estate  and  the  apparent  needs  of  the  widow;  in  the  Woodall  case  it 
was  denied. 
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Wilson  &  Cole,  for  appellees. — ^The  estate  of  the  deceased,  Wm. 
Sullivan,  being  administered  by  defendant  as  the  independent  exec- 
utor of  the  will  of  Wm.  Sullivan,  deceased,  free  from  the  supervision 
and  control  of  the  Probate  Court,  the  District  Court  is  the  only  court 
that  has  jurisdiction  to  set  apart  homestead  and  other  exemptions  to 
plaintiff,  the  surviving  widow.  Sayles*  Civil  Statutes,  article  1995; 
Runnels  v.  Hunnels,  27  Texas,  516;  Holmes  v.  Johnson,  56  Texas, 
51;  McDough  v.  Cross,  40  Texas,  251;  Nelson  v.  Lyster,  32  Texas 
Civ.  App.,  356;  Bay  v.  Whitaker,  92  Texas,  355. 

The  front  part  of  appellee's  business  and  residence  homestead  being 
an  integral  part  of  the  building  on  lots  that  are  exempt  as  a  home- 
stead, can  not  be  subjected  to  forced  sale  under  the  Constitution  and 
laws  of  this  State.  Forsgard  v.  Ford,  87  Texas,  185;  Prufrock  v. 
Joseph,  27  S.  W.,  264;  Tenny  v.  Westphall,  26  S.  W.,  436. 

Under  the  decree  of  the  District  Court  of  February  16,  1900,  and 
the  law  of  the  State  of  Texas,  appellee  had  the  right  to  redeem  her 
homestead  from  the  sale  of  her  property  for  city  taxes  thereunder 
at  any  time  within  two  years  after  the  date  of  the  sale.  Chapter  27, 
page  186,  Special  Laws  of  Texas,  Twenty-sixth  Legislature,  1899, 
amending  the  city  charter  of  Houston,  being  section  40  of  the  city 
charter  of  Houston,  page  56;  Acts  of  1899,  chapter  40,  laws  of  Texas, 
page  50;  Article  5198a,  supplement  Sayles'  Civil  Statutes;  Collins 
V.  Ferguson,  22  Texas  Civ.  App.,  552. 

The  purchaser's  rights  and  appellee's  right  of  redemption  are  gov- 
erned by  the  laws  in  force  at  the  date  of  sale.  27  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.),  972;  Phelps  v.  Powers,  97  N.  W.  (Minn.),  136; 
State  V.  Mantz,  62  Mo.,  258;  Kipp  v.  Johnson,  75  N.  W.  (Minn.), 
736;  McCan  v.  Merriman,  11  Neb.,  241;  Sheffner  v.  Mitchell,  109 
Tenn.,  181;  Smith  v.  Cleveland,  17  Wis.,  556;  Merrill  v.  Deering, 
32  Minn.,  479 ;  State  v.  Holden,  62  Minn.,  246 ;  2  Blackwell  on  Tax 
Titles,  997-8-9;  Black  on  Tax  Titles,  section  349. 

The  power  of  taxation  and  the  method  of  enforcing  the  collection 
thereof  by  the  city  of  Houston  is  not  private  property  or  a  vested 
right  of  property  in  the  city's  hands,  but  the  conferring  of  such  a 
power  by  the  State  Legislature  is  the  exercise  of  a  public  govern- 
mental power,  and  is  always  subject  to  revocation,  modification  and 
control,  and  is  not  the  subject  of  contract.  Blessing  v.  City  of  Gal- 
veston, 42  Texas,  657;  Bass  v.  Fontleroy,  11  Texas,  698;  Galveston, 
etc.,  By.  Co.  v.  Galveston,  96  Texas,  520;  Brown  v.  Galveston,  97 
Texas,  1 ;  Compton  v.  Waco,  etc.,  62  Texas,  718 ;  1  Smith's  Modem 
Law  of  Municipal  Corporations,  sees.  60,  68,  97,  98;  Essex,  Road  & 
Bridge  v.  Shinkle,  140  U.  S.,  334;  Merriwether  v.  Garrett,  102  U. 
S.,  511. 

Suits  then  pending,  brought  by  the  city  for  collection  of  delin- 
quent taxes,  were  governed  by  the  law  as  amended,  and  all  rights 
acquired  by  parties  purchasing  property  under  a  tax  sale  thereafter, 
were  governed  by  the  amended  city  charter.  Sutherland  on  Statu- 
tory Construction,  sees.  162-3;  26  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.),  746-7;  Halfin  v.  State,  5  Texas  App.,  214;  Etter  v.  Missouri, 
K.  &  T.  Ry.,  2  Texas  Civ.  App.,  49;  Terry  v.  Dale,  27  Texas  Civ. 
App.,  1;  Williams  v.  New  Jersey,  130  TJ.  S.,  189. 
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Appellee  and  appellant's  testator  being  parties  to  the  suit  by  the 
city  of  Houston  against  them,  appellant  could  not  now  urge  any 
objection  to  appellee's  and  defendant's  testator's  rights,  acquired 
under  the  decree  of  the  court,  the  city  being  satisfied  and  no  appeal 
being  taken  from  the  judgment.  Williams  v.  Egleston,  170  U.  S., 
304;  O'Phinney  v.  Trustees,  etc.,  42  Atl.,  68. 

The  compromise  agreement  between  Sullivan  and  wife  and  B.  J. 
Dodge  operated  as  and  was  a  redemption  by  appellee  and  her  husband 
of  their  homestead  from  the  tax  sale.  Gould  v.  Day,  94  TJ..  S.,  405; 
Houston  V.  Buer,  117  Illinois,  324;  Manning  v.  Bonard,  87  la.,  648; 
Jones  V.  Miami  County  Coms.,  30  Kan.,  278;  Prizer  v.  Taylor,  3 
Kan.  App.,  690;  Montgomery  v.  Whitfield,  41  La.  Ann.,  649;  Failer 
V.  McBae,  56  Miss.,  227;  Cox  v.  Storwell,  21  Pa.,  480. 

The  testimony  of  the  witness  Lockett  was  admissible  for  the  pur- 
pose of  showing  the  inducing  cause  to  appellee  and  her  deceased  hus- 
band in  consenting  to  the  agreed  judgment,  and  for  the  purpose  of 
explaining  and  connecting  the  agreed  judgment  and  the  deed  from 
Dodge  to  Sullivan  as  one  and  the  same  transaction.  East  Line  By. 
Co.  V.  Scott,  72  Texas,  78 ;  Ward  v.  Gibbs,  10  Texas  Civ.  App.,  287 ; 
Blair  v.  Slosson,  27  Texas  Civ.  App.,  403;  Howard  v.  Davis,  6  Texas, 
174;  Gould  v.  Mort.  Metal  Co.,  207  111.,  172;  McGuffee  v.  Burleigh, 
78  Law  Times  Sep.,  N.  S.,  90;  17  Cyc,  693,  713. 

The  city  of  Houston  and  its  vendee  did  not  acquire  title  to  the 
land,  and  would  not,  except  upon  default  of  appellee  or  her  husband 
in  redeeming  their  homestead,  before  the  two  years  time  for  redemp- 
tion had  expired.  27  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  982; 
Cooley  on  Taxation,  sec.  11,  542;  2  Blackwell  on  Tax  Titles,  sees. 
700,  965;  Black  on  Tax  Titles,  sec.  322;  Woodland  Oil  Co.  v.  Shoup, 
107  Pa.  St.,  293;  Hilton  v.  Smith,  33  S.  W.,  464,  35  S.  W.,  1137; 
O'Day  V.  Bowker,  143  Mass.,  59;  Darling  et  al.  v.  Purcell,  100  N. 
W.,  726. 

FISHER,  Chief  Justice. — This  is  a  suit  by  Annie  Sullivan, 
filed  in  November,  1905,  against  the  appellant  as  the  executor  of  the 
will  of  William  Sullivan,  deceased,  to  have  set  apart  to  her  certain 
real  estate,  known  as  lots  6  and  7,  in  block  25,  in  the  city  of  Hous- 
ton, as  her  homestead,  and  a  year's  allowance  or  exempt  personal 
property  in  lieu  thereof,  and  exempt  personal  property  to  which  she 
is  entitled  as  th6  head  of  a  family  or  an  allowance  in  lieu  thereof, 
and  for  the  recovery  of  $150  against  the  estate  of  William  Sullivan, 
deceased,  due  physicians  by  said  estate  for  medical  attention  ren- 
dered during  the  last  illness  of  William  Sullivan,  deceased,  the  ac- 
count for  which  having  been  purchased  by  appellee  and  assigned  to 
her  by  Drs.  Stewart,  Redd  &  Stewart,  and  for  a  general  decree  pro- 
tecting her  homestead  interest  in  the  property  and  the  lots  described, 
and  providing  for  all  exemptions  she  would  be  entitled  to  under  the 
law  as  the  surviving  wife  of  William  Sullivan,  deceased. 

The  case  was  tried  before  the  court  without  a  jury  and  judgment 
rendered  in  appellee's  favor  awarding  to  her  and  setting  aside  to 
her  lots  6  and  7  and  the  improvements  thereon,  as  her  homestead, 
aiid  decreeing  her  an  allowance  of  $400  in  lieu  of  exempt  personal 
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property,  and  judgment  in  her  favor  for  $150,  medical  fees,  and  set- 
ting apart  to  her  a  bedroom  suite  of  furniture  and  awarding  her  the 
parlor  and  diningroom  and  kitchen  furniture  as  exempt  property, 
which  was  in  the  building  at  the  time  of  the  death  of  her  husband, 
William  Sullivan. 

There  is  in  the  record  findings  of  fact  and  conclusions  of  law  of 
the  trial  court,  which  we  adopt  and  approve,  which  dispose  of  all 
of  the  principal  questions  raised  in  appellant's  brief.  The  findings 
and  conclusions  are  somewhat  lengthy,  and  on  this  account  we  will 
condense  tlie  facts  which  we  deem  important  to  be  stated  in  order  to 
understand  the  questions  passed  on  in  this  opinion. 

The  appellee,  Annie  Sullivan,  who  at  the  time  of  this  trial  and 
subsequent  to  the  filing  of  this  suit  was  Annie  Evans,  she  having 
married  W.  M.  Evans,  married  William  Sullivan  in  November,  1879, 
and  on  the  22d  day  of  April,  1882,  William  Sullivan  purchased  the 
lots  in  controversy,  being  150  feet  on  Congress  Avenue,  by  100  feet 
.  in  deptli,  for  a  consideration  of  $5000.  Sullivan  immediately  erected 
on  these  lots  a  three-story  brick  house,  which  he  and  his  wife,  appel- 
lee Annie  Sullivan,  occupied  as  a  residence  and  a  hotel,  which  they 
continuously  occupied  and  used  as  a  residence  and  hotel  up  to  the 
date  of  Sullivan's  death  in  August,  1904,  since  which  time  appellee 
has  continued  to  reside  on  the  property  and  conduct  the  hotel  as 
before  Sullivan's  death.  In  1894  the  city  of  Houston  filed  suit 
against  Sullivan  and  his  wife  for  delinquent  taxes,  which  suit  re- 
mained upon  the  docket  until  February  16,  1900,  when  at  that  time 
judgment  was  rendered  against  Sullivan  and  wife  in  favor  of  the 
city  for  $2300,  for  the  delinquent  taxes  due  for  certain  years  prior 
to  that  time  up  to  the  year  1897,  with  an  order  of  court  foreclosing 
the  tax  lien  on  the  lots  in  question.  These  lots  and  the  property  in 
question  under  this  decree  were  on  the  third  day  of  April,  1900, 
sold  by  the  sheriff  to  the  city  of  Houston.  Thereafter,  on  the  4th 
day  of  May,  1900,  the  city  of  Houston,  for  a  consideration  of 
$2426.95,  sold  the  property  in  question  to  one  B.  J.  Dodge.  On 
May  7,  1900,  Sullivan  and  wife  filed  a  suit  against  Dodge  and  the 
city  of  Houston,  seeking  to  set  aside  the  sheriff's  sale  for  irregulari- 
ties, and  also  to  set  aside  and  cancel  the  deed  from  the  city  of  Hous- 
ton to  Dodge.  There  was  no  trial  of  this  suit,  but  on  the  7th  of 
June,  1900,  it  was  compromised  and  settled  by  an  agreement  be- 
tween Sullivan  and  wife  and  Dodge.  According,  to  that  agreement 
a  judgment  was  entered  against  the  SuUivans  in  favor  of  Dodge  for 
the  property.  '  At  the  same  time  and  as  a  part  of  the  same  transac- 
tion, Dodge  executed  to  the  Sullivans  for  and  in  consideration  of 
$4000,  evidenced  by  certain  notes,  a  deed  of  conveyance  to  the  prop- 
erty. During  the  time  mentioned,  the  Sullivans  remained  in  pos- 
session, occupying  the  property  as  their  homestead.  They  were  never 
ousted,  nor  did  they  ever  part  with  possession,  and  they  so  continued 
to  remain  until  the  death  of  William  Sullivan,  in  1904.  William 
Sullivan  left  a  will,  which  was  properly  probated,  and  under  which 
the  appellant  claims  the  property  as  executor.  It  is  unnecessary  to 
mention  the  terms  of  this  will,  except  to  state  that  the  appellee 
Annie  Sullivan  declined  to  accept  under  it,  so  far  as  it  affected  h^? 
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interests,  and  preferred  to  take  what  she  was  entitled  to  as  the  widow 
of  William  Sullivan.  This  is  an  independent  will,  and  the  executor 
is  operating  and  acting  under  it  free  of  orders  of  the  Probate  Court. 
The  trial  court  found,  and  there  is  evidence  to  support  that  conclu- 
sion, that  the  estate  of  William  Sullivan  was  insolvent. 

Fifty-five  assignments  of  errors  are  presented  in  the  briefs,  and 
we  have  given  them  all  careful  consideration  and  conclude  that  they 
present  no  reversible  error.  In  this  opinion  we  will  not  undertake 
to  discuss  all  of  the  assignments,  but  will  only  notice  those  which  in 
our  opinion  present  the  important  questions  in  the  case. 

It  is  contended  by  appellant  that  by  reason  of  the  judgment  in 
favor  of  the  city  for  the  back  taxes  due  upon  the  property  and  the 
sale  thereunder  to  the  city  and  the  sale  by  the  city  to  Dodge  and 
.  the  judgment  in  his  favor  against  the  SuUivans,  the  latter  lost  their 
title  to  the  property,  which  had  the  effect  of  terminating  their  then 
homestead  interest,  and  which  interest  only  became  reestablished 
when  the  property  was  conveyed  to  them  by  the  deed  from  Dodge. 
The  trial  court  found  that  at  the  time  of  the  designation  of  the 
homestead  in  1882  the  property  was  of  less  than  $5000  in  value 
exclusive  of  the  improvements,  and  also  found  that  the  value  of 
the  lots  in  the  spring  of  1900,  exclusive  of  the  improvements,  was 
about  $12,000.  The  appellant  contends  that  the  homestead  designa- 
tion is  to  be  determined  at  the  time  that  the  SuUivans  reacquired 
the  property  from  Dodge,  and  that  the  value  existing  at  that  time 
will  govern,  which  the  court  has  determined  to  be  $12,000,  exclusive 
of  the  improvements,  and  the  excess  of  this  over  $5000,  the  amount 
fixed  by  the  Constitution,  would  be  subject  to  administration  by  the 
executor.  The  time  that  the  judgment  by  the  city  was  obtained  and 
the  sale  made  and  judgment  entered  in  Dodge's  favor  against  the 
SuUivans  and  the  deed  made  to  them  by  Dodge  was  less  than  two 
years,  in  fact,  all  of  these  transactions  occurred  within  a  few  montlis, 
during  which  time  the  SuUivans  were  in  possession,  claiming  the 
property.  Under  the  Act  of  1899,  as  well  as  the  charter  of  the 
city  of  Houston,  they  had  the  privilege  of  redeeming  within  two 
years  from  the  date  of  the  tax  sale;  and  the  trial  court  held  that 
the  effect  of  the  transaction  between  them  and  Dodge  was  tanta- 
mount to  a  redemption.  This  conclusion  of  the  court  below  is  amply 
supported  by  evidence.  The  law  does  not  require  any  particular  form 
of  procedure  in  order  to  assert  the  right  to  redeem,  but  any  trans- 
action by  which  the  purchaser  under  the  tax  sale  and  the  owner  of 
the  property  accomplish  this  purpose  will  be  sufficient.  It  is  clear 
from  the  facts  that  that  was  the  purpose  and  object  of  the  SuUivans 
in  purchasing  from  Dodge.  The  property  at  that  time  was  worth 
many  thousands  of  dollars  more  than  the  $4,000  which  the  SuUivans 
agreed  to  pay  Dodge  therefor.  Dodge  had  just  acquired  it  from  the 
city  and  the  SuUivans  promptly  brought  suit  to  have  the  sale  set 
aside.  Instead  of  trying  the  case,  it  was  agreed  that  a  judgment 
should  be  entered  in  favor,  of  Dodge,  he  at  the  s^me  time  executing 
a  conveyance  back  to  the  SuUivans  for  the  property  for  a  considera- 
tion, as  before  said,  small  in  comparison  to  the  then  actual  value  of 
the  property. 
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It  has  been  universally  held  that  where  the  statute  confers  upon 
the  owner  the  right  to  redeem,  his  title  is  not  extinguished  until  the 
time  for  redemption  has  expired.  The  opinion  generally  entertained 
upon  this  subject  is  very  accurately  expressed  by  Judge  Cooley  in 
his  work  on  Taxation,  second  ed.,  p.  642:  "The  purchaser  has  no 
title  to  the  land  until  the  time  for  redemption  has  expired.  He  has 
consequently  no  constructive  possession  of  the  premises  and  no  more 
right  to  go  upon  and  make  use  of  them  than  any  stranger  to  the 
title  would  have.  His  entry  upon  the  premises  would  be  a  trespass 
upon  the  possession,  actual  or  constructive,  of  the  owner  who  may 
recover  against  him  for  injury  committed.  Redemption  gives  no 
new  title;  it  simply  relieves  the  land  from  the  sale  which  has  been 
made,  and  this  is  true,  whether  the  redemption  is  made  before  the 
statutory  time  has  expired  or  by  consent  of  the  purchaser  after- 
wards/' -' 

In  opposition  to  an  application  of  this  principle,  the  appellant 
insists  that  as  the  taxes  for  which  the  city  obtained  its  judgment 
accrued  for  years  prior  to  the  time  that  there  existed  any  general 
law  or  provision  of  the  charter  of  the  city  wliich  provided  for  re- 
demption, the  rule  could  have  no  application.  It  will  be  observed 
that  the  judgment  enforcing  the  right  of  the  city  to  these  taxes  was 
rendered  after  the  general  Act  of  1899  and  the  city  charter  providing 
for  redemption  took  effect.  The  rule  is  general  that  a  tax  sale  and 
the  rights  acquired  thereunder  are  to  be  determined  by  the  law  in 
force  at  the  time  of  sale  (27  Am.  &  Eng.  Ency.  Law,  2d  ed.,  972) ; 
and  we  think  there  is  no  force  in  the  suggestion  offered  by  the  appel- 
lant that  the  right  to  redeem  would  not  apply  to  a  sale  made  under 
the  judgment  in  question. 

Furthermore,  we  do  not  think  that  the  appellant  is  in  a  position 
to  raise  this  question.  His  rights  would  be  no  greater  than  those 
of  the  testator  under  whom  he  claims,  and  the  judgment  rendered 
by  the  city  against  him  in  all  of  its  parts,  especially  that  which  was 
favorable  to  his  interests,  would  be  binding  upon  the  executor.  That 
judgment  is  not  in  issue  in  this  case;  there  is  no  attack  made  upon 
it,  and  if  it  preserved  a  right  in  favor  of  Sullivan,  it  would  bind  his 
executor.  That  judgment  contained  a  recital  limiting  the  right  of 
a  purchaser  thereunder  to  possession  for  two  years  after  the  date  of 
sale.  In  other  words,  a  writ  of  possession  could  not  issue  under 
this  judgment  until  the  expiration  of  two  years  from  the  date  of 
sale  under  it.  This  was  clearly  incorporated  in  the  judgment  for 
the  purpose  of  preserving  the  right  of  the  Sullivans  to  redeem,  and, 
as  said  before,  long  before  this  right  expired  the  Sullivans  did  re- 
deem. 

If  there  could  be  any  force  whatever  in  the  suggestion  offered  by 
the  appellant  that  the  statute  and  charter  allowing  the  redemption 
would  not  apply  to  taxes  that  accrued  for  years  in  which  there  was 
no  statute,  nien  this  judgment  by  its  terms  and  effect  granted  that 
right  to  Sullivan.  We  do  not  know  the  circumstances  under  which 
that  judgment  was  obtained.  It  might  have  been  agreed  to  by  the 
parties ;  the  city  may  have  assented  as  one  of  the  conditions  of 
obtaining  judgment  against  Sullivan  that  it  should  include  a  recital 
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allowing  the  latter  to  redeem.  At  least,  the  judgment  containing 
such  recital  must  be  presumed  to  be  correct;  and  certainly,  the  law 
will  not  allow  the  appellant  as  executor  of  Sullivan,  to  complain  of 
a  recital  which  was  evidently  at  the  time  it  was  made  to  Sullivan's 
advantage. 

The  brief  contains  objection  to  the  action  of  the  trial  court  in 
allowing  evidence  to  show  the  purpose  and  consideration  under  which 
the  judgment  was  rendered  in  favor  of  Dodge  against  the  Sullivans. 
The  purpose  of  this  testimony  was  to  show  that  it  was  a  compromise 
judgment,  and  the  amount  agreed  to  be  paid,  and  that  a  part  of 
the  consideration  of  the  same  was  that  the  judgment  would  be  ren- 
dered in  favor  of  Dodge,  and  Dodge  was  to  reconvey  back  to  the 
Sullivans  for  a  consideration  of  $4000.  The  court  went  into  this 
for  the  purpose  of  ascertaining  the  nature  of  that  transaction,  and 
what  effect  should  be  given  to  it  as  indicating  whether  the  purpose 
was  to  redeem.  We  think  that  the  testimony  was  admissible.  It  did 
not  have  the  effect  of  contradicting  any  recitals  contained  in  the 
deed  or  of  the  judgment  in  Dodge's  favor,  but  it  was  merely  in 
explanation  of  the  transaction,   offered  to   show   its   consideration. 

It  is  also  claimed  by  the  appellant  that  there  is  about  twenty  by 
thirty  feet  of  the  hotel  building,  a  part  of  the  property  in  con- 
troversy, which  had  been  abandoned  as  a  part  of  the  business  or 
residence  homestead,  and  was  subject  to  administration  by  the  ex- 
ecutor. The  court  disposed  of  this  against  the  contention  of  appel- 
lant in  its  findings,  holding,  in  effect,  that  the  facts  relating  thereto 
brought  this  question  within  the  rule  announced  in  Forsgard  v. 
Ford,  87  Texas,  185.  From  the  facts  relating  to  this  question,  it 
appears  that  this  portion  of  the  building  can  not  be  separated  or 
divided  or  partitioned  from  the  main  building,  that  it  is  all  a  part 
of  the  same  structure,  and  in  our  opinion  this  quesfion  is  controlled 
bv  the  case  referred  to. 

There  is  a  suggestion  in  the  brief  to  the  effect  that  the  District 
Court  had  no  jurisdiction  of  this  controversy.  It  is  not  the  purpose 
of  this  suit  to  set  aside  any  provision  of  the  will  of  Sullivan,  deceased, 
but  it  was  merely  an  assertion  of  right  by  the  appellee  to  certain 
property  which  she  was  entitled  to  recover  as  against  the  executor. 
It  was  a  contest  as  to  the  possession  of  certain  property  and  the 
recovery  of  claims  against  the  estate.  The  executor  was  acting  in- 
dependently of  the  Probate  Court,  and  anyone  aggrieved  by  a  denial 
of  right  by  him  could  bring  his  suit  in  the  District  Court  if  it  had 
jurisdiction  of  the  amount  or  the  subject  of  controversy. 

It  is  claimed  by  appellant  that  the  trial  court  erred  in  awarding 
Mrs.  Sullivan  the  entire  amount  sued  for,  as  shown  by  the  account 
of  the  physicians  which  was  assigned  to  her.  There  are  some  facts 
in  the  record  tending  to  show  that  the  executor  recognized  the  right 
of  the  physicians  to  the  extent  claimed  by  the  appellee,  that  is,  $150. 
They  claimed  a  considerable  sum  more  than  this,  but  the  $150,  it 
aeems,  was  reached  by  agreement  between  the  representative  of  the 
physicians  and  the  executor.  The  appellee  purchased  from  the  phy- 
sicians the  account,  and  we  know  of  no  reason  why  she  should  not 
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be  entitled  to  recover  the  full  amount  agreed  to  be  paid  by  the  ex- 
ecutor. 

It  is  claimed  by  the  appellant  that  as  Mrs.  Sullivan  was  married 
at  the  time  that  the  judgment  in  this  case  was  entered,  she  was  not 
entitled  to  the  allowances  allowed  by  the  statute  to  surviving  widows. 
We  will  not  undertake  to  lay  down  a  general  rule  upon  this  subject, 
but  we  will  merely  dispose  of  it  by  saying  that,  under  the  facts  of 
this  case,  we  are  of  the  opinion  that  Mrs.  Sullivan  was  entitled  to 
the  allowances  established  by  the  judgment  and  to  the  exempt  prop- 
erty set  aside  to  her.  A  case  may  arise  in  which  the  statute  •allowing 
such  exemption  would  not  apply;  that  is  a  question  we  will  not 
undertake  to  determine.  Without  an  extensive  investigation  upon 
this  question,  we  have  so  far  been  unable  to  find  any  Texas  case  that 
has  a  direct  bearing  upon  it.  The  case  of  Presqler's  Heirs  v.  Bob- 
inson,  57  Texas,  460,  by  analogy,  seems  to  justify  the  conclusion 
that  the  marriage  of  the  widow  does  not  cut  her  off  from  the  exemp- 
tions she  would  be  entitled  to. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


D.  Sullivan  v.  Adolfo  Solis  bt  al. 

Decided  December  2,  1908. 

1. — ^Brief^-Eole  81. 

An  assifniment  of  error  based  upon  a  bill  of  exception  which  is  not  so 
referred  to  in  the  statement  under  the  assignment  as  to  enable  the  Appellate 
Court  readily  to  find  and  identify  the  same,  does  not  demand  consiaeration 
on  appeaL 

2. — Spanish  Grant  to  Town  of  Camargo— Oaies  Followed. 

The  document  styled  "Translation  of  the  Act  of  the  Visit  of  the  Koyal 
Commissioners  to  the  town  of  Santa  Ana  of  Camargo  in  1767/'  made  by  J.  L. 
Haynes  in  pursuance  of  the  authority  granted  by  the  State  through  an  Act 
passed  in  April,  1871,  entitled  "An  Act  to  provide  for  the  obtaining  and  tran- 
scribing of  the  several  acts  or  charters  founding  the  towns  of  Reynosa,  Camargo, 
Mier  and  Guerrero  in  the  Republic  of  Mexico,  and  of  Laredo  in  Texas,"  and 
filed  by  said  Haynes  in  the  General  Land  Office  of  the  State  of  Texas,  wta 
admissible  in  evidence  for  the  purpose  of  showing  title  in  one  claiming  under 
said  grant,  and  was  not  subject  to  the  objections  that  the  same  shows  only 
an  inchoate  claim,  and  that  the  description  of  the  land  granted  thereby  when 
considered  in  connection  with  other  evidence,  was  too  indefinite  and  uncertain. 
The  case  of  Texas-Mexican  Railway  Company  v.*  Jarvia,  69  Texas,  527,  and 
Downing  ▼.  Diaz,  80  Texas,  436,  followed. 

8.— Patent  by  State— "Titled  Land"— Goutltiitloiial  Law. 

Under  the  provisions  of  article  14,  section  2,  of  the  Constitution  of  Texts 
of  1876,  land  granted  by  the  Spanish  Government  to  the  town  of  Camargo, 
evidence  of  which  was  then  in  the  General  Land  Office  of  this  State,  was  such 
"titled  land''  as  could  not  be  located,  surveyed  or  patented  by  virtue  of  land 
certificates  issued  by  the  State. 

4. — ^Evidence— Snxreyor's  Keoords. 

Under  the  provisions  of  article  2307,  Rev.  Stats.,  copies  from  the  records 
of  a  district  surveyor  of  a  resurvey  of  an  original  grant,  are  competent  evidence. 
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6.— ^Tidenoe— Betimrey  of  Orant— Bedtal  by  Bnrreyor. 

The  following  recital  made  by  an  official  surveyor  in  his  record  in  connec- 
tion with  the  field  notes  of  a  resurvey  made  by  him  in  1880,  of  a  Spanish 
grant  made  in  1767,  to  wit:  "Field  notes  of  a  resurrey  of  one  and  a  fraction 
leagues  or  sitios  of  land  situated  in  Starr  County,  about  15  miles  north  of 
Rio  Grande  City  in  said  county,  made  for  the  heirs  and  legal  assigns  of  Juan 
Jose  Soils,  to  whom  the  said  land  was  originally  granted  by  the  Crown  of 
Spain  by  a  donation  bearing  date  the  year  1767,  the  said  tract  being  known 
and  called  Porcion  No  107,  of  the  former  jurisdiction  of  Camargo,"  held,  ad- 
missible in  evidence,  as  against  a  junior  locator  upon  the  land,  for  the  purpose 
of  showing  that  in  1880  the  land  was  recognized  as  being  the  property  of  the 
Solis  heirs. 

6. — ^Ttlal  without  Tory — ^Admiitlon  of  Syidenoe— Harmless  Error. 

The  admission  df  improper  evidence  when  the  same  facts  are  proved  by 
proper  evidence  and  the  trial  is  before  the  court,  will  not  be  cause  for  reversal. 

7. — Eridence— Boundaries — ^Adjacent  Surveys. 

When  the  field  notes  of  adjacent  tracts  tend  to  identify  the  boundaries 
of  the  tract  in  controversy,  evidence  of  such  adjacent  surveys  is  admissible. 

8. — ^Trespass  to  Try  Title— Evidenoe—Kap  of  County. 

In  an  action  of  trespass  to  try  title  wherein  the  plaintiff  claimed  the 
land  in  controversy  under  a  junior  grant,  the  official  map  of  the  county  is 
competent  evidence  upon  the  question  of  boundaries,  and  the  fact  that  the  map 
was  compiled  after  the  suit  was  instituted,  and  that  the  data  upon  which  it 
was  made  were  not  before  the  court,  would  not  affect  the  question. 

9. — Heirship— Evidence. 

Hearsay  evidence  is  admissible  to  prove  relationship  and  pedigree. 

Appeal  from  the  District  Court  of  Starr  County.  Tried  below 
before  Hon.  W.  B.  Hopkins. 

0.  B.  Scott  and  T7.  L.  Dawson,  for  appellant. 

No  brief  for  appellees. 

PLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  instituted  by  Adolfo  Solis,  J.  E.  Monroe  and  F.  W.  Seabury, 
herein  styled  appellees,  against  D.  Sullivan,  appellant,  the  land  in- 
volved being  1280  acres  out  of  porcion  No.  107,  originally  granted 
to  Juan  Jose  Solis  by  the  Spanish  Government  in  1767.  A  trial 
before  the  conrt  resulted  in  a  judgment  in  favor  of  appellees. 

The  trial  judge  filed  the  following  conclusions  of  fact,  which  are 
sustained  by  the  statement  of  facts,  and  are  adopted  by  this  court 
as  its  conclusions  of  facts: 

"The  tract  of  land  in  Starr  County,  Texas,  known  as  and  being 
porcion  No.  107,  of  the  ancient  jurisdiction  of  Camargo,  Mexico, 
was  originally  granted  by  the  Spanish  Government  in  the  year  1767 
to  Juan  Jose  Solis,  in  and  by  valid  grant  in  writing  known  as  *The 
Act  of  General  Visit  of  the  Boyal  Commissioners  to  the  Town  of 
Santa  Anna  of  Camargo  in  1767,'  embracing  this  and  other  lands, 
and  that  lawful  possession  of  said  tract  of  land  was  duly  given  to 
said  Juan  Jose  Solis  in  the  year  1768  by  the  captain  and  chief 
justice  of  said  town  of  Camargo,  thereto  duly  authorized,  and  evi- 
VoL  LII.  Civil— 30. 
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denced  by  the  act  of  such  possession  attached  to  the  said  'Act  of 
General  Visit.' 

**Said  'Act  of  General  Visit'  and  the  act  of  such  possession  were 
duly  archived  under  the  Spanish  Government  in  said  year  respec- 
tively,  and  that  a  copy  of  all  of  the  same  was  filed  in  the  General 
Land  OflSce  of  Texas  in  the  year  1871,  by  the  virtue  of  an  Act  of 
the  Legislature  of  Texas,  approved  April  24,  1871,  entitled:  'An 
Act  to  provide  for  the  obtaining  and  transcribing  of  the  several  Acts 
or  charters  founding  the  towns  of  Heynosa,  Camargo,  Mier  and 
Guerrero  in  the  Sepublie  of  Mexico,  and  of  Laredo,  in  Texas,  and 
making  an  appropriation  for  the  purpose,'  and  that  same  has  ever 
since  constituted,  and  now  constitutes,  an  archive  of  said  General 
Land  Office,  under  article  62  of  the  Revised  Statutes  of  Texas. 

"Plaintiff  Adolfo  Solis  is  a  lineal  descendant  of  said  Juan  Jose 
Soils,  and  that  the  other  plaintiffs  are  lawful  assignees  of  other 
lineal  descendants  of  said  Juan  Jose  Solis,  and  that  the  plaintiffs 
own  undivided  shares  of  interests  in  and  to  the  whole  of  said  porcion 
from  and  under  the  said  Juan  Jose  Solis,  and  that  their  cotenants 
are  not  parties  to  this  suit. 

"The  1280  acres  of  land,  more  or  less,  sued  for  in  this  suit,  are 
within  the  true  and  well  defined  boundaries  of  and  form  a  part  of 
the  said  porcion  No.  107,  as  so  granted,  possessed  and  known. 

"The  said  porcion  No.  107,  as  such  porcion  No.  107,  was  surveyed 
for  the  heirs  and  legal  assigns  of  said  Juan  Jose  Solis  in  the  year 
1879  by  the  district  surveyor  of  Starr  County,  and  was  resurveyed 
for  them  by  the  same  officer  in  the  year  1880;  that  the  metes  and 
bounds  of  said  porcion  No.  107,  as  described  in  each  of  said  surveys, 
include  the  land  in  controversy  herein,  and  that  the  field  notes  of 
said  two  surveys  were  duly  certified,  filed  and* recorded  in  the  years 

1879  and  1880,  respectively,  in  the  public  surveyor's  records  of  said 
Starr  County,  and  have  ever  since  remained  on  the  said  records. 

"The  said  porcion  No.  107  was,  in  accordance  with  said  survey, 
duly  platted  in  the  official  map  of  said  Starr  County  on,  file  in  the 
General  Land  Office,  and  that  said  map  was  in  use,  and  was  the 
authentic  and  official  map  of  and  archive  of  the  General  Land  Office 
from  1880  to  1900,  and  that  said. porcion  No.  107  was  in  the  year 

1880  entered  and  thereafter  carried  on  the  official  abstract  of  land 
titles  of  the  General  Land  Office  of  Texas  as  and  under  the  number 
of  abstract  No.  348  for  Starr  County,  in  the  name  of  Juan  Jose  Solis 
as  original  grantee. 

"Plaintiffs,  and  those  whose  estate  they  have,  were  in  possession 
of  said  porcion  No.  107  for  a  long  time  prior  to  the  location  of  any 

certificates  on  said  tract,  by  one  Yzaguirre,  who  held  same  for 

the  Solis  heirs,  until  it  was  located  by  certificates  described  herein, 
and  that  for  the  eleven  years  last  past  they  have  had  the  actual, 
continuous  and  exclusive  possession  of  said  porcion  No.  107,  claiming 
and  holding  same  under  said  grant  and  under  said  well  defined 
boundaries. 

"In  the  year  1882  one  George  W.  Lowe,  whose  rights  in  the  prem- 
ises have  passed  by  mesne  conveyances  to  and  are  vested  in  the  de- 
fendant, D.   Sullivan,  located  Confederate   Scrip  No.   799,  issued  to 
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L.  Jane  Benton,  on  the  land  in  controversy  herein;  that  by  virtue 
of  said  location  same  was  surveyed  in  1882  as  survey  No.  729  of 
Starr  County,  and  that  said  land  so  located  and  surveyed  was  pat- 
ented to  said  Lowe  on  November  26,  1886,  by  patent  No.  427  of 
vol.  36. 

"At  the  time  of  said  location,  survey  and  patenting  of  the  land 
in  controversy  herein  the  said  porcion  No.  107,  upon  which  said  loca- 
tion was  made  and  patent  obtained,  was  land  titled,  and  was  equitably 
owned  by  plaintiffs  under  color  of  title  from  the  sovereignty  of  the 
State,  and  that  the  evidence  of  the  appropriation  of  said  land  was 
in  the  General  Land  OflBce  and  also  on  the  county  records  of  Starr 
County,  and  also  evidenced  by  the  occupation  of  the  owners  of  said 
porcion,  who  were  the  plaintiffs  in  this  suit  and  those  whose  rights 
plaintiffs  now  have. 

"Said  location,  survey  and  patent  were  made  and  issued  since  the 
Constitution  of  1876  went  into  effect. 

"The  defendant  has  never  had  actual  possession  of  the  land  in 
this  suit.'* 

The  first  assignment  should  not  be  considered  at  all,  as  it  is  not 
followed  by  such  a  statement  as  is  contemplated  by  the  rules.  It 
is  based  on  a  bill  of  exceptions,  which  is  not  referred  to  in  the 
statement^  and  the  labor  is  entailed  upon  the  court  of  discovering  it 
in  the  record.  (Rule  31  for  Courts  of  Civil  Appeals.)  We  have 
considered  it,  however,  and  conclude  that  it  is  without  merit.  The 
"Translation  of  the  Act  of  the  Visit  of  the  Royal  Commissioners 
to  the  town  of  Santa  Anna  of  Camargo  in  1767'*  showed  a  division 
of  certain  lands  among  the  citizens  of  the  town,  porcion  107  being 
allotted  by  the  commissioners  to  Juan  Jose  Solis.  The  document  in 
question  purports  to  be  a  "record  of  proceedings  practiced  in  the 
town  of  Camargo  in  the  year  1767,  are  to  be  found  the  adjudications 
and  possessions  to  the  citizens  of  this  town,**  made  by  "Don  Juan 
Femaiido  de  Palacios,  vowed  knight  of  the  order  of  St.  James,  Com- 
mander of  the  Shield  in  the  same.  Field  Marshal  of  the  Royal  Armies 
of  his  Majesty,  Governor  and  Lieutenant  of  the  Colony  of  the  Mex- 
ican Gulf  Sierra  Gorda,  their  missions,  garrisons  and  frontiers,  and 
Don  Joseph  de  Ossorio  y  Llamas,  Advocate  of  the  Royal  Councils, 
commissioned  to  visit  the  same  by  his  Lordsliip,  the  Marquis  of  Croiz, 
Viceroy  Governor  and  Captain  General  of  the  Kingdom.**  They 
began  their  labors  at  Camargo,  on  August  2,  1767,  and  concluded 
them  on  August  31,  1767,  partitioning  the  land  and  setting  apart 
111  porcions  to  different  citizens  by  lot,  among  the  number  being 
porcion  No.  107.  The  surveyors  appointed  by  the  commissioners 
reported  that  in  compliance  with  their  instructions  they  had  gone  to 
the  boundary  marked  out  for  the  town,  which  adjoined  the  boundary 
of  Beynosa,  and  calculated  the  depth  of  the  grant,  which  was  five 
leagues;  then  they  "stretched  the  cord  from  east  to  west  along  the 
margin  of  the  Rio  Grande  del  Norte,  and  with  twenty-three  cords 
and  thirty  varas  for  each  end,  and  twenty-five  thousand  varas  in 
depth,**  which  constituted  the  first  porcion,  which  was  allotted  to 
Gregorio  Farias;  to  this  tract  the  other  pordones  were  tied,  up  to 
and  including  No.  69,  excepting  43  and  44,  on  the  Mexican  side  of 
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the  river.  The  survey  on  the  north  or  Texas  side  of  the  river  waa 
begun  at  a  place  called  San  Juan  de  Buena  Vista,  on  the  boundary 
of  Mier,  and  the  remaining  forty-two  porciones  were  laid  off,  among 
the  number  porcion  No.  107,  a  part  of  which  is  in  controversy. 

The  document  shows  that  prior  to  the  private  surveys  the  town 
had  been  staked  out  and  its  boundaries  defined,  one  of  which  is 
called  for  as  the  beginning  point  of  the  surveys  of  the  porciones. 
The  boundaries  of  the  town  could  be  identified.  There  is  a  call  for 
the  survey  of  Mier,  and  for  certain  creeks  and  rivers  by  which  the 
boundaries  of  the  town  could  be  ascertained.  Every  step  in  the 
division  of  the  land  is  fully  set  forth  in  the  document  in  question, 
and  the  law  for  such  purposes  seems  to  have  been  followed. 

A  document  very  similar,  made  about  the  same  time  by  the  same 
commissioners,  has  been  discussed  by  the  Supreme  Court  and  its 
admissibility  sustained.  (Texas  Mex.  By.  v.  Jarvis,  69  Texas,  527.) 
The  'translation  in  this  case  was  made  by  J.  L.  Haynes,  in  pursuance 
of  the  authority  granted  by  the  State  through  an  Act  passed  in 
April,  1871,  entitled  "An  Act  to  provide  for  the  obtaining  and 
transcribing  of  the  Several  Acts  or  charters  founding  the  towns  of 
Beynosa,  Camargo,  Mier  and  Guerrero,  in  the  Bepublic  of  Mexico, 
and  of  Laredo  in  Texas,  and  making  an  appropriation  for  that  pur- 
pose.*'  Paschal's  Dig.,  art.  5826.  Haynes  certified  that  the  366 
pages  contained  a  correct  transcript  and  translation  of  the  Act  of 
the  Visit,  or  charter  founding  the  town  of  Camargo,  in  the  BepubUc 
of  Mexico,  the  said  transcript  having  been  copied  under  his  supervi- 
sion and  duly  translated  by  him  in  accordance  with  the  Act  of  the 
Legislature.  He  also  certified  that  the  cord  for  the  survey  of  land 
consisted  of  fifty  Mexican  varas.  The  document  with  the  certificate 
was  deposited  in  the  archives  of  the  State  at  Austin,  in  December, 
1871. 

A  portion  of  the  document  in  question  shows  that  in  June,  1768, 
Don  Jose  Antonio  de  la  Garza  Falcon,  Captain  and  Chief  Justice 
of  the  town  of  Santa  Anna  of  Camargo,  under  commission  of  Palacio 
and  Ossorrio,  the  commissioners  who  had  assigned  the  lands  in  the 
name  of  the  King  of  Spain,  together  with  Joseph  Gutierrez  and 
Miguel  de  Barcena,  of  assistance,  proceeded  to  give  possession  of 
the  lands  theretofore  assigned.  To  do  this  they  proceeded  to  the 
boundary  between  Camargo  and  Beynosa,  which  is  called  Cucharas, 
and  proceeded  to  put  Farias  in  possession  of  porcion  No.  1,  and 
ordered  him  to  put  perpetual  cornerstones  on  both  head  lines,  and 
so  on  with  each  porcion  up  to  and  including  No.  111.  The  surveyors 
certified  that  the  forty-two  porciones  on  the  Texas  side  had  been 
surveyed  and  marked  and  adjudicated  according  to  their  instructions. 

The  court  found,  and  it  is  not  denied,  that  the  land  in  controversy 
is  a  part  of  the  grant  to  Camargo  and  a  part  of  porcion  107,  out  of 
that  grant.  The  land  was  in  possession  of  the  Solis  family  until 
Isaguirre  left  it  in  1882,  about  the  time  that  Lowe  placed  his  location 
on  it.  The  official  map  of  Starr  County  plainly  defined  porcion  107, 
and  that  map  was  an  archive  in  the  General  Land  Office  from  1880 
to  1890.  The  proposition  under  the  fourteenth  assignment  of  error 
which  complains  of  the  finding  as  to  the  map  has  but  one  proposi- 
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tion,  and  that  refers  to  the  description  of  the  land.  The  description 
seems  to  have  been  sufficient  to  obtain  it  a  well  defined  position  on 
the  map.  The  certificate  of  the  Land  Commissioner  shows  that  the 
map  was  in  use  from  1880  to  1890. 

In  February,  1850,  an  Act  was  pfessed  providing  for  the  appoint- 
ment of  two  commissioners,  whose  duty  was  to  receive  and  examine 
all  titles  and  claims  to  land  in  the  counties  of  Kinney,  Webb,  Starr, 
Cameron,   Nueces,  Presidio,   El   Paso,  Worth   and   Santa   Fe,   which 
emanated    from   the    government's    exercising    jurisdiction    over    the 
country  prior  to  March  2,  1836,  and  report  the  same.     The  mode  of 
examination  was  prescribed.     (Pasch.  Dig.,  art.  4440.)     The  report 
of  the  commissioners  was  made.     On  February  10,  1852,  the  Legisla- 
ture confirmed  the  titles  to  a  number  of  grants,  among  the  number 
being  the  title  to  all  of  the  porciones  named  in  the  charter  of  Camar- 
go,  except  101,  102  and  107.     (Pasch.  Dig.,  artr  4461.)     That  .Act 
of  confirmation  was  a  confirmation  of  the  charter  of  Camargo.     It 
placed  the  stamp  of  the  State's  approval  of  its  validity,  and  severed 
the   Camargo  grant  from  the  public   domain,   and   rendered   it   not 
subject  to  location  and  i  appropriation.     This  was  the  inevitable  scope 
and  effect  of  the  act  of  relinquishment  of  the  State  to  39  of  the  42 
porciones,  which  were  situated  on  the  Texas  side  of  the  Eio  Grande, 
because  the  document  that  severed   one   of   the   porciones  from   the 
public  domain,  severed  all  of  them.     The  title  to  porcion  107  was 
not  confirmed  to  the  heirs  of  Solis  in  1852,  but,  as  before  stated,  the 
titles  to  39  porciones,  several  adjacent  to  107,  were  confirmed,  and 
this  ^as  to  all  intents  and  purposes  a  confirmation.     Under  the  evi- 
dence of  Adolfo  Solis,  Isaguirre  must  have  been  in  possession  of  the 
land  in  1850  and  in   1852,  when  the  titles  to  a  large  part  of  the 
Camargo  grant  was  confirmed.     In  the  case  of  Downing  v.  Diaz  it 
appeared  that  the  title  to  porcion  36  of  the  Guerrero  grant,  the  one 
in   controversy,   had  not   been   confirmed   by   the   Act   of    1852,    but 
the  title  to  porcion  25  and  37  had  been  confirmed,  and   the  court 
held  that  the  act  of  confirmation  in  connection  with  possession  gave 
title  to  those  claiming  porcion  35  under  the  Guerrero  grant.     The 
court  further  said:     "The  findings  of  fact  required  the  findings  of 
law,  and  while  it  is  not  necessary  to  rely  upon  the  certified  copy  of 
the  ^general  visit,'  to  show  the  title  of  the  plaintiffs,  we  desire  to 
note  .the  fact  that  by'  the  Act  of  February   10,  1852    (Pasch.   Dig., 
art.  4461),  no  less  than  twenty  porciones  of  land  within  the  juris- 
diction  of   Guerrero  were   confirmed   by  numbers,   as   given   in   that 
instrument,  to  the  persons  to  whom  that  showed  these  several  por- 
ciones were  granted   in   1767;   and  had   application   been   made   for 
confirmation  of  porcion  No.   36  it  doubtless  would  have  been  made 
at  the  same  time  as  was  done  in  regard  to  those  above  and  below  and 
contiguous  to  it.'^     That  ruling  is  peculiarly  applicable  to  this  case. 

Possession  of  the  land  was  mentioned  merely  as  additional  evi- 
dence of  the  grant,  and  it  is  nowhere  intimated  in  the  opinion  from 
which  the  quotation  is  taken,  that  the  title  would  not  have  been  a 
good  one  independent  of  the  possession.  Possession  brought  the 
claimant  within  the  class  mentioned  in  article  14,  section  2,  Consti- 
tution of   Texas,   as   when  the   appropriation   "is   evidenced   by   the 
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occupation  of  the  owner,  or  of  some  person  for  him/'  but  did  not 
militate  against  his  protection  from  location  on  his  land  because  of 
its  being  "titled  or  equitably  owned  under  color  of  title  from  the 
State,  evidence  of  the  appropriation  of  which  is  on  the  county  rec- 
ords or  in  the  General  Land  OflSce.'*  In  this  case  the  evidence  of 
appropriation  of  porcion  107  was  among  the  records  of  the  General 
Land  OflBce,  and  occupancy  of  the  land  was  not  absolutely  necessary 
to  show  that  the  land  was  titled  or  equitably  owned.  Occupancy  was 
a  circumstance  tending  to  identify  the  land,  but  such  identity  was 
established  without  its  aid. 

In  the  resurvey  of  porcion  108,  made  by  J.  6.  Eivet,  district  sur- 
veyor of  Starr  County,  in  1880,  the  southeast  corner  of  porcion  107 
is  called  for,  being  placed  on  the  north  boundary  line  of  porcion  76, 
and  on  the  west  line  of  108  the  northeast  corner  of  porcion  107  is 
called  for  as  being  a  fixed  and  defined  point.  Also  in  the  resurvey 
of  porcion  106,  which  lies  adjacent  to  107,  there  are  calls  for  natural 
objects  from  which  the  position  of  107  could  be  easily  ascertained. 
In  the  patent  to  George  W.  Lowe,  under  whom  appellant  claims,  the 
beginning  point,  in  the  description  of  the  land  in  controversy,  is 
'^at  a  hewed  mesquite  post  on  W.  line  of  porcion  No.  108,  Camargo,'' 
and  a  call  is  made  for  the  northeast  comer  of  porcion  106.  The 
State  was  clearly  recognizing  the  grant  made  to  Camargo  in  1767, 
and  the  calls  for  corners  of  the  two  porciones  adjacent  to  107  clearly 
shows  its  position.  The  present  official  map  of  Starr  County  recog- 
nizes porciones  106  and  108,  which  lie  on  either  side  of  107.  Adolfo 
Solis,  who  was  sixty-six  years  old,  swore  that  Antonio  Izaguirre  was 
placed  in  possession  by  his  father  and  uncles  when  the  witness  was 
quite  young,  and  remained  in  possession  until  at  or  about  the  time 
the  certificate  was  located  on  it  in  1882.  He  must  have  been  in 
possession  for  many  years.  We  think  the  land  was  sufficiently  iden- 
tified. 

There  is  no  force  in  the  contention  that  the  title  conferred  by  the 
charter  of  Camargo  was  merely  an  inchoate  one.  It  evidences  an 
absolute  grant  to  the  town  and  the  different  individuals  named 
therein.  The  Act  of  1871  made  the  charters  of  the  cities  named 
evidence,  and,  as  said  in  Railway  v.  Jarvis,  herein  cited,  it  can  not 
"be  supposed  that  the  Legislature  was  imaware  of  the  fact  that  the 
same  instrument  which  shows  the  extent  of  the  thing  granted,  usually 
evidences  the  fact  that  the  thing  was  granted.'*  See  also  Downing 
V.  Diaz. 

It  is  provided  in  article  14,  section  '2,  Constitution  of  Texas  of 
1876,  that  land  certificates  "shall  be  located,  surveyed  or  patented 
only  upon  vacant  and  unappropriated  public  domain,  and  not  upon 
any  land  titled  or  equitably  owned  under  color  of  title  from  the 
sovereignty  of  the  State,  evidence  of  the  appropriation  of  which  is 
on  the  county  records  or  in  the  General  Land  Office.'*  The  land  in 
question  was  undoubtedly  titled  under  that  constitutional  provision 
and  the  evidence  of  its  appropriation  had,  under  sanction  of  legisla- 
tive enactment,  been  in  the  General  Land  Office  for  several  years 
before  the  Constitution  was  adopted.  (Downing  v.  Diaz,  80  Texas, 
436;  Von  Bosenberg  v.  Haynes,  85  Texas,  357;  Sheldon  v.  Milmo, 
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90  Texas,  1.)  The  possession  in  this  case  extended  over  a  period  of 
forty  or  fifty  years  at  least. 

The  resurvey  of  porcion  No.  107,  made  by  the  district  surveyor  of 
Starr  County  in  1879,  was  properly  admitted  in  evidence.  It  showed 
the  position  of  porcion  107  in  regard  to  other  well  recognized  por- 
clones,  and  certified  copies  of  records  from  the  surveyor's  oflSce  are 
made  evidence  by  statute.  (Bev.  Stats.,  art.  2307.)  The  proposi- 
tion under  the  second  assignment  of  error  is  not  pertinent  under  the 
facts  of  the  case  to  a  complaint  that  copies  of  record  from  a  sur- 
veyor's oflBce  were  improperly  admitted  in  evidence.  The  proposition 
is  "A  survey  without  a  concession  or  order  of  survey  would  not  be 
a  legal  appropriation  of  the  land  nor  notice  to  anyone  that  land  was 
appropriated."  A  concession  and  survey  of  the  land  in  question  had 
been  made  in  1767,  and  a  resurvey  of  it  made,  as  the  record  states, 
for  the  heirs  of  Solis,  was  authorized  and  the  act  of  the  surveyor 
was  lawful  and  proper.  The  authorities  cited  by  appellant  apply  to 
original  surveys  and  do  not  touch  the  facts  of  this  case.  We  might 
have  disregarded  a  discussion  of  this  question,  as  it  is  not  supported 
by  the  bill  of  exceptions,  but  great  leniency  has  been  exercised  towards 
the  brief  of  appellant,  not  only  in  this  particular,  but  in  others,  in 
order  that  he  might  have  a  hearing  in  this  court. 

The  third  and  fourth  assignments  of  error  complain  of  the  admis- 
sion in  evidence  of  a  recital  made  by  the  surveyor  in  his  record  pre- 
ceding the  statement  of  the  field  notes,  made  in  1880,  in  the  resurvey 
of  porcion  107,  as  follows:  "Field  notes  of  a  resurvey  of  one  and 
a  fraction  leagues  or  sitios  of  land  situated  in  Starr  County  about 
fifteen  miles  north  of  Bio  Grande  City,  in  said  county,  made  for  the 
heirs  and  legal  assigns  of  Juan  Jose  Solis,  to  whom  the  said  land 
was  originally  granted  by  the  Crown  of  Spain  by  a  donation  bearing 
date  the  year  1767,  the  said  tract  being  known  and  called  porcion 
No.  107,  of  the  former  jurisdiction  of  Camargo."  We  think  the 
recitation  was  permissible  as  indicating  that  in  1880  the  land  was 
recognized  as  being  the  property  of  the  Solis  heirs,  but  if  it  was 
improperly  admitted*  appellant  could  not  have  been  damaged  by  it, 
as  every  fact  stated  therein  was  sustained  by  the  charter  of  Camargo. 
He  merely  stated  that  he  was  sent  out  to  survey  a  body  of  land 
for  the  Solis  heirs,  consisting  of  porcion  No.  107,  which  was  granted 
by  the  government  of  Spain  to  Juan  Jose  Solis.  Those  facts  appear 
from  the  charter  or  Visit,  as  it  it  denominated.  His  statement  could 
not  have  influenced  the  judgment  of  the  trial  judge. 

The  surveyor  acted  under  authority  of  the  claimants  of  the  land  in 
making  the  survey  and  that  was  sufiBcient.  .Article  2307,  Bevised 
Statutes,  provides  that  the  county  surveyor  shall  record  all  the  sur- 
veys in  the  county  or  district  for  which  he  was  elected,  with  plats 
thereof,  that  he  may  make,  whether  private  or  official,  and  certified 
copies  of  such  record  under  the  official  signature  of  the  surveyor 
may  be  used  in  evidence  in  any  of  the  courts  of  this  State. 

The  fifth  assignment  of  error  is  overruled.  In  order  to  render 
the  field  notes  in  question  evidence  under  the  statute  cited,  it  became 
necessary  to  certify  that  they  were  correctly  copied  from  the  record, 
and  the  statement  in  the  certificate  that  the  field  notes  were  correctly 
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copied  from  a  survey  of  porcion  No.  107,  granted  to  Juan  Jose  Solis, 
in  Starr  County,  was  the  statement  of  a  fact  found  in  the  record. 
It  may  be  said  in  regard  to  the  statements  found  in  the  preamble 
of  and  certificates  to  the  copy  of  the  record  of  resurvey  of  the  land, 
that  there  was  other  evidence  of  all  the  facts  stated,  and  under  such 
circumstances,  when  the  trial  is  before  the  court  without  a  jury,  the 
erroneous  admission  of  evidence  will  not  be  cause  for  reversal.  (Be- 
ham  V.  Ghio,  75  Texas,  87;  Moore  v.  Kennedy,  81  Texas,  144.) 

Surveys  of  tracts  adjacent  to  the  one  under  controversy  were  ad- 
missible as  tending  to  identify  that  tract.  However,  there  are  no 
propositions  under  the  sixth  and  seventh  assignments  of  error,  but 
there  is  a  reference  under  each  to  the  proposition  under  the  third 
assignment  of  error,  which  is  to  the  effect  that  it  is  the  duty  of  a 
surveyor  to  go  on  land  he  intends  to  survey,  with  a  copy  of  the  field 
notes  by  which  he  is  to  be  guided,  and  to  search  for  and  survey  his 
lines  and  corners  and  report  the  result  of  his  work.  There  is  nothing 
to  indicate  that  the  surveyor,  in  the  cases  of  the  surveys  objected  to, 
did  not  follow  the  rules  laid  down  by  appellant,  although  there  might 
be  a  doubt  as  to  whether  they  should  be  followed  on  all  occasions. 
There  is  no  merit  whatever  in  the  assignments. 

The  map  of  Starr  County,  which  was  compiled  after  this  suit  was 
instituted,  was  objected  to  as  evidence  on  the  grounds,  as  stated  in 
the  bill  of  exceptions,  which  is  not  pointed  out  in  the  brief  by  refer- 
ence to  the  page  of  the  record  on  which  it  is  found,  that  the  map 
was  compiled  after  appellant's  rights  had  accrued,  that  it  could  not 
have  any  effect  in  fixing  the  boundaries,  and  that  the  data  upon 
which  it  was  made  were  not  before  the  court.  We  do  not  think  the 
objections  were  well  taken,  and  appellant  evidently  is  not  impressed 
with  their  strength,  because  he  abandons  them  all  in  his  brief  and 
presents  the  proposition,  not  found  in  the  bill  of  exceptions,  that 
'^evidence  that  is  immaterial  on  objection  should  be  excluded,  and 
especially  so  if  it  has  a  tendency  to  prejudice  the  rights  of  party 
objecting.'*  Of  course  the  proposition  has  no  basis  in  the  bill  of 
exceptions  and  must  fail,  but  it  may  be  said  that  in  trials,  without 
a  jury,  the  admission  of  immaterial  testimony  is  not  cause  for  re- 
versal.    (Andrews  v.  Key,  77  Texas,  35.) 

The  ninth,  tenth,  twelfth  and  thirteenth  assignments  of  error, 
which  attack  the  findings  of  fact  of  the  trial  judge,  are  not  well 
founded  and  are  disposed  of  by  our  adoption  of  the  findings  and  a 
discussion  of  the  facts  herein. 

The  eleventh  assignment  of  error  attacks  the  finding  of  the  court 
as  to  the  heirship  of  Adolfo  Solis  and  grantors  of  the  land  to  the 
other  appellees,  "because  not  supported  by  the  evidence.''  The  propo- 
sition thereunder  is:  "It  is  not  competent  to  establish  heirship  by 
hearsay  evidenCe."  The  evidence  as  to  heirship  went  in  without 
objection.  Of  course,  the  proposition  is  not  germane  to  the  assign- 
ment of  error  and  has  nothing  to  rest  upon,  but  it  may  not  be  amiss 
to  say  that  one  of  the  exceptions  to  the  rule  against  the  admission 
of  hearsay  evidence  is  in  regard  to  relationship  and  pedigree.  (Wig- 
more  on  Ev.,  sees.  1480-1503;  Fowler  v.  Simpson,  79  Texas,  611; 
JTunn  V.  Mayes,  9  Texas  Civ.  App.,  366.) 
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The  other  assignments  of  error  are  met  by  our  conclusions  of  fact 
and  law  hereinbefore  set  forth.     The  judgment  is  affirmed. 

Affirmed. 


Floyd  Shock  v.  Colorado  County.  .    n 

Decided  December  2,  1908. 

1. — StexLOgraplier's  Peei— Liability  of  County — Statute  Conitmed. 

Under  the  proviBions  of  the  Stenographer's  Act  of  1903  (Gen.  Laws,  1003, 
p.  84)  each  county  in  a  judicial  district  composed  of  more  than  one  county 
18  liable  for  the  fees  of  a  court  stenographer  only  to  the  extent  of  the  fund 
arising  from  fees  taxed  as  cost  in  each  case  and  collected  by  the  county;  but 
to  this  extent  the  liability  is  absolute. 

2. — Same— Priority  of  Payment. 

Under  the  provisions  of  the  Stenographers'  Act  of  1903,  a  court  stenog- 
rapher appointed  by  a  District  Judge  of  a  judicial  district  composed  of  more 
than  one  county,  does  not  work  for  the  stenographer's  fees  collected  by  the 
county.  The  provision  in  said  Act  for  tlie  collection  of  stenographer's  fees  is 
merely  a  mode  given  the  county  to  obtain  the  money  with  which  to  pay  the 
stenographer;  therefore,  in  case  of  conflicting  claims  to  payment  out  of  the 
fund  so  provided,  the  claims  should  be  paid  in  the  order  of  their  priority,  and 
not  out  of  fees  only  collected  from  cases  filed  during  the  official  term  of  the 
stenographer. 

8. — Conaty  Warrant — Negotiability. 

A  county  warrant  may  not  be  negotiable,  but  the  county  is  bound  for  the 
payment  of  the  same  in  the  hands  of  one  who  proves  equitable  title  thereto. 

Appeal  from  the  County  Court  of  Colorado  County.  Tried  below 
before  Hon.  J.  J.  Mansfield. 

Brovm,  Carothers  &  Brown,  for  appellant. 

Adkina  &  Oreen,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellant 
in  a  Justice^s  Court  against  appellee  to  recover  on  a  county  warrant  for 
$105,  which  was  issued  to  A.  J.  Rosenthal  Jr.,  or  bearer,  which  was 
endorsed  by  Rosenthal  to  appellant  for  a  valuable  consideration.  Ap- 
pellant recovered  a  judgment  for  $99  in  the  Justice's  Court,  but  on 
appeal  to  the  County  Court  judgment  was  rendered  in  favor  of  the 
county. 

A.  J.  Rosenthal  was,  under  the  provisions  of  the  Stenographer's  Act 
of  1903,  (Gen.  Laws,  28th  Leg.,  p.  184),  appointed  stenographer  of 
the  25th  Judicial  District,  which  was  composed  at  that  time  of  Colorado 
Connty  and  four  other  counties.  He  was  appointed  in  September,  1903, 
and  served  until  December  5,  1904,  when  he  resigned  and  his  successor 
was  appointed.  During  his  incumbency  in  oflBce  $219  in  stenographer's 
fees  were  collected  and  paid  to  the  county  treasurer,  and  placed  to  the 
credit  of  the  stenographer's  funds.  There  were  issued  to  Rosenthal  by 
the  county  clerk,  on  order  of  the  Commissioners*  Court,  three  warrants, 
one  for  $120  which  was  fully  paid,  one  for  $100  on  which  $78  was 
paid,  and  the  other  for  $105,  which  appellant  is  now  seeking  to  collect. 
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The  last  named  was  duly  transferred  to  Floyd  Shock  ft  Co.  by  Rosen- 
thal, before  it  was  presented  for  payment  or  registered.  It  was  regis- 
tered on  December  5^  1904,  and  the  claim  was  presented  to  and  rejected 
by  the  Commissioners*  Court.  After  the  warrant  sued  on  was  transferred 
to  appellant,  the  sum  of  $90  was  paid  to  the  treasurer  by  the  district 
clerk  for  the  stenographer's  fund  and  it  was  placed  by  the  treasurer 
to  the  credit  of  the  stenographer  who  succeeded  Rosenthal.  The  dis-. 
trict  clerk,  after  August  14,  1905,  collected,  in  addition  to  the  $90,  the 
sum  of  $255  stenographer's  fees,  and  he  holds  the  same  subject  to  the 
order  of  the  county.    No  part  of  the  $105  due  appellant  has  been  paid. 

In  the  Act  of  1903  provision  is  first  made  for  the  appointment  of 
stenographers  in  District  Courts  composed  of  only  one  county  or  of  a 
portion  of*  one  county,  and  it  is  provided  that  such  stenographer  shall 
have  five  dollars  per  diem  for  each  and  every  day  he  shall  be  in  attend- 
ance upon  the  court  for  which  he  is  appointed,  "to  be  paid  monthly  out 
of  the  general  fund  in  the  county  in  which  said  court  sits,  upon  the 
certificate  of  the  judge  thereof,  by  the  Commissioners'  Court  of  said 
county.'*  In  addition,  it  was  provided  that  the  district  clerks  should 
tax  as  costs  in  each  civil  case,  except  suits  for  delinquent  taxes,  a  sten- 
ographer's fee  of  three  dollars,  which  when  collected  shall  be  paid  by 
the  clerk  into  the  general  fund  of  the  county  in  which  the  court  sits. 

In  section  9  of  the  Act  in  question  it  is  provided:  "In  all  other 
judicial  districts  the  district  judge  thereof  may  appoint  an  ofiScial  sten- 
ographer, if  in  his  judgment  such  appointment  is  necessary,  and  in  the 
event  of  such  appointment  the  terms  of  this  Act  shall  apply,  and  there- 
after in  every  civil  case  filed  in  the  District  Courts  of  said  judicial 
district  there  shall  be  taxed  and  collected  the  stenographer's  fee  as  pro- 
vided for  in  section  5  of  this  Act,  and  the  stenographer  so  appointed 
shall  receive  the  compensation  hereinbefore  provided  out  of  the  fees 
collected  for  that  purpose  by  the  counties  composing  said  judicial  dis- 
trict, each  county  to  be  liable  only  for  such  services  as  are  rendered  by 
the  stenographer  for  the  District  Court  of  the  county  sought  to  be 
charged."    The  provisions  of  that  section  must  control  in  this  case. 

It  will  be  noted  that  among  the  provisions  of  section  5,  which  are 
made  applicable  to  districts  composed  of  more  than  one  county,  is  one 
requiring  the  fees  collected  by  the  district  clerk  to  be  paid  into  the 
general  fund  of  the  county,  and  in  section  4  is  the  provision,  the  com- 
pensation of  the  stenographer  shall  be  paid  monthly  out  of  the  general 
fund  of  the  county.  The  latter  provision  would  apply  to  stenographers 
in  districts  of  more  than  one  county  for  the  "terms  of  this  Act  shall 
apply,"  and  will  govern  unless  there  is  some  provision  in  section  9 
which  qualifies  or  restricts  other  portions  of  the  Act  in  this  respect,  or 
which  is  in  confiict  therewith. 

It  is  a  rule  of  statutory  construction  that,  where  there  is  a  conflict 
between  a  general  and  special  provision  of  a  statute,  the  special  pro- 
vision must  prevail.  (Warren  v.  Shuman,  5  Texas,  441;  Erwin  v. 
Blanks,  60  Texas,  683;  Gulf,  C.  &  S.  P.  Ry.  v.  Rambolt,  67  Texas,  654; 
McKenzie  v.  Baker,  88  Texas,  669.)  There  is  in  the  law  under  con- 
sideration an  apparent  conflict  between  the  provisions  of  this  Act  in 
regard  to  districts  composed  of  one  county  or  a  part  thereof,  and  those 
specially  applied  to  other  districts,  in  that  it  is  provided  in  the  first  that 
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the  compensation  of  stenographers  shall  be  paid  out  of  the  general  f  und^ 
and  in  the  latter  they  shall  be  paid  "out  of  the  fees  collected  for  that 
purpose  by  the  counties  composing  said  judicial  district."  It  appears, 
therefore,  that  while  the  provisions  of  the  preceding  sections  of  the  Act 
are  made  to  apply  in  section  9  to  all  districts  where  stenographers  are 
appointed,  that  it  was  the  legislative  intention  to  relieve  the  districts 
composed  of  more  than  one  county  of  any  liability  for  stenographer's 
fees,  in  excess  of  the  fees  collected.  In  the  case  of  the  county  that  has 
one  or  more  District  Courts  of  its  own,  it  becomes  responsible  out  of 
its  general  fund  for  all  fees  due  the  stenographer,  in  the  case  of  the 
other  class  of  the  districts  each  county  becomes  liable  for  payment  of 
stenographer's  fees  incurred  within  its  borders  only  to  the  extent  of 
the  amount  of  fees  collected  in  the  different  cases  tried  therein.  Under 
this  construction  of  the  statute  Colorado  County  is  liable  for  the  fees 
of  the  stenographers  incurred  in  the  trial  of  cases  in  its  District  Court, 
to  the  extent  of  the  fund  arising  from  the  collection  of  the  fees  there- 
for.    (Robertson  v.  Ellis  County,  38  Texas  Civ.  App.,  146. 

Under  the  provisions  of  the  law  in  question,  the  stenographer's  com- 
pensation is  fixed  at  five  dollars  a  day,  and  he  is  entitled  to  that  com- 
pensation out  of  the  fees  collected  and  turned  over  to  the  county, 
whether  they  are  collected  during  his  tenure  of  oflSce  of  thereafter.  He 
does  not  work  for  the  fees,  as  such  provision  for  them  is  merely  the 
mode  given  the  county  to  obtain  the  money  to  pay  him,  but  he  has  a 
debt  against  the  county  with  no  limitations  on  it,  except  that  the  county 
is  not  responsible  except  to  the  extent  of  the  fees  collected.  There  is 
nothing  in  the  statute  that  confines  the  interest  of  the  stenographer  to 
the  fees  collected  in  the  cases  filed  during  his  term  of  office.  The  county 
is  liable  to  him  for  his  compensation  out  of  any  stenographer's  fees  it 
may  have  in  its  possession  at  any  time  after  the  claim  becomes  due. 

In  this  case  appellant,  as  the  transferee  of  the  warrant  of  the  sten- 
ographer, has  priority  over  any  other  claimant  out  of  the  fees  collected 
or  to  be  collected  to  the  extent  of  his  claim,  and  should  have  recovered 
a  judgment  to  that  effect.  This  view  of  the  law  was  not  called  to  the 
attention  of  the  court  in  the  case  of  Robertson  v.  Ellis  County,  herein- 
before cited,  and  is  not  considered  therein.  In  that  case  appellant  con- 
tended that  he  should  be  paid  out  of  the  general  fund  of  the  county, 
and  agreed  that  if  his  contention  was  not  sustained  the  judgment  against 
him  should  be  aflBrmed.  The  question  as  to  his  right  to  a  judgment 
to  be  paid  out  of  the  special  fund  that  might  arise  out  of  the  collec- 
tion of  stenographer's  fees  was  not  presented  nor  considered. 

The  law  positively  and  unequivocally  fixes  the  compensation  at  five 
dollars  a  day  and  that  amount  the  stenographer  is  entitled  to,  pro- 
vided he  can  get  it  out  of  the  fees  collected  in  causes  filed  in  the  county. 
The  county  becomes  absolutely  liable  for  its  payment  the  moment  it 
collects  fees  sufficient  to  pay  it.  In  this  case  fees  to  the  amount  of  $111 
were  collected  by  the  county  after  this  claim  was  presented  and  regis- 
tered and  so  much  of  that  amount  should  have  been  paid  on  appellant's 
claim  as  was  necessary  to  liquidate  it.  The  law  requires  that  all  claims 
against  a  county  shall  be  registered  by  the  county  treasurer,  and  when 
registered  that  he  shall  pay  off  the  claims  in  each  class  in  the  order  in 
which  they  are  registered.     (Sayles  Stats.,  arts.  851-856.) 
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The  claim  against  the  county  may  not  have  been  negotiable,  but  the 
transfer  was  an  equitable  one  and,  in  the  absence  of  any  defense,  bound 
the  county.     (San  Patricio  County  v.  McClane,  44  Texas,  392.) 

The  judgment,  of  the  County  Court  is  reversed  and  judgment  here 
rendered  that  appellant  recover  of  appellee  the  amount  of  his  claim 
and  all  costs  in  this  and  the  lower  courts  expended. 

Reversed  and  rendered. 


W.  G.  Fleming  v.  J.  E.  Mattinson  bt  al. 

Decided  December  3,  1908. 

Libel — Charge  of  Lying. 

A  publication  in  a  newspaper  charging  plaintiff  with  lack  of  veracity  is 
libelous  per  se,  and  actionable  without  allegation  of  special  damage. 

Appeal  from  the  District  Court  of  Franklin  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

Rolston  &  Ward  and  R.  T.  Wilkinson,  for  appellant. — ^Where  the  pub- 
lication is  libelous  per  se,  there  is  no  necessity  for  the  petition  to  set 
out  special  damages;  but  a  recovery  may  be  had  without  pleading  or 
proof  of  special  damages.  Title  65a,  sec.  1,  Acts  of  the  27th  Legisla- 
ture, p.  30;  Walker  v.  San  Antonio  Light  Pub.  Co.,  70  S.  W.,  558; 
Cranfill  v.  Hayden,  10  Texas  Ct.  Bep.,  142;  Burton  v.  O'Neel,  6  Texas 
Civ.  App.,  613;  White  v.  Nichbl,  45  U.  S.,  266;  Biley  v.  Lee,  11  S.  W., 
713 ;  Allen  v.  Wortham,  13  S.  W.,  73 ;  25  Cyc,  343-347,  225,  250-255. 

Written  charges  imputing  falsehood,  in  direct  form,  or  words  imply- 
ing want  of  veracity,  are  libelous  per  se.  Such  is  the  law  as  announced 
in  the  following  cases  and  States:  Lindley  v.  Horton,  27  Conn.,  58; 
Paversich  v.  New  England  Life  Ins.  Co.,  122  Ga.,  190;  Over  v.  Schill- 
ing, 102  Ind.,  191 ;  Gabe  v.  McGinniss,  68  Ind.,  538;  Prewitt  v.  Wilson, 
128  Iowa,  103 ;  Jensen  v.  Damm,  103  N.  W.  798 ;  Allen  v.  Wortham, 
89  Ky.,  485;  Biley  v.  Lee,  11  S.  W.,  713;  Bider  v.  Bulison,  74  Hun., 
239;  Brooks  v.  Bemis,  8  Johns.,  455;  Snowden  v.  Lindo,  1  Cranch., 
C.  C,  569. 

R.  E.  Davenport  and  Temphton,  Crosby  £  Dinsmore,  for  appellees. 
— The  publication  complained  of  by  appellant  is  ndt  libelous  per  se,  and, 
no  special  damages  being  alleged,  the  petition  did  not  state  a  cause  of 
action  and  the  general  demurrer  of  appellees  to  the  petition  of  appel- 
lant was  properly  sustained.  Morrison  v.  Dean,  104  S.  W.,  505 ;  Hirsch- 
field  V.  Bank,  83  Texas,  452;  Knapp  v.  Campbell,  14  Texas  Civ.  App., 
199 ;  Fry  v.  McCord,  33  S.  W.,  568. 

WILLSOX,  Chief  Justice. — The  suit  was  by  appellant  against  ap- 
pellees. The  appeal  is  from  a  judgment  sustaining  a  general  demurrer 
to  appellant's  petition  and  dismissing  his  suit. 

In  his  petition  appellant  alleged  that  he  wrote  and  had  printed  in 
the  Optic,  a  newspaper  published  in  Mt.  Vernon,  a  letter  as  follows: 

"Lavada.     I  will  again  try  to  write  to  the  dear  old  Optic  but  if  I 
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escape  the  waste  basket  I  shall  be  surprised.  Health  good.  T.  L.  Leak 
has  been  quite  indisposed  but  is  much  improved.  Farmers  are  some- 
what behind  owing  to  excessive  rainfall. 

"Have  noticed  several  discussions  pro  and  con  of  the  road  question, 
but  have  seen  nothing  in  regard  to  our  depleted  treasury.  We  have 
no  visible  cau86.  I  have  lived  in  the  county  since  its  organization.  The 
courthouse  and  jail  were  built  ere  the  tax  valuation  reached  the  million 
dollar  mark,  the  rate  of  taxation  had  never  exceeded  77^^  cents  on  the 
$100,  script  was  always  at  par.  After  that  debt  was  paid  the  tax  was 
reduced  to  fifty  cents  on  the  $100,  as  it  seems  our  treasury  was  grow- 
ing so  large  as  to  cause  temptation.  But  since  our  assessment  has  near- 
ly reached  the  two  million  mark,  nothing  building,  the  same  number 
of  officials,  the  tax  is  $1.17^/^  cents  on  the  $100,  yet  our  treasury  is 
defunct,  our  script  is  no  good  and  no  visible  reason  for  it  which  prompts 
me  to  ask  a  question:  'What  is  the  matter?'  let  any  one  who  knows 
answer,  be  he  taxpayer,  candidate  or  official.  I  have  other  questions 
to  ask  when  this  one  is  answered.  Success  to  the  Optic.  Signed  W. 
0.  Fleming.^' 

He  then  alleged  in  his  petition  as  follows : 

*T!*hat  afterwards,  to  wit,  on  the  8th  day  of  June,  1906,  the  said  de- 
fendants composed  and  caused  to  be  published  in  the  Mt.  Vernon  Op- 
tic, a  newspaper  of  wide  circulation  in  Franklin  County  and  in  other 
counties  in  which  the  plaintiff  is  known, .  the  following  statements. 
After  stating  in  length  the  reason  for  writing  the  said  article  stated 
as  follows :  "The  way  the  matter  started  (meaning  the  Ifetter  of  plain- 
tiff set  out  above)  and  the  order  in  which  the  different  documents  have 
been  printed  (meaning  the  above  letter)  in  the  Mt.  Vernon  Optic,  and 
the  barefaced  falsehoods  (meaning  statements  of  the  plaintiff  in  the 
above  letter)  which  have  been  made,  shows,  we  think,  a  well  arranged 
premeditated  plan  and  in  a  very  ordinary  grade  of  cheap  politics.  The 
people  already  know  that  this  is  election  year.  They  also  know  that 
the  political  demagogue  is  now  working  with  might  and  main  to  secure 
the  advantage  for  his  favorite  candidate.  He  has  a  few  boosters  and 
strikers  (meaning  the  plaintiff)  scattered  over  the  county — ^who  are 
like  jumping  jacks,  when  the  string  is  pulled  the  jack  jumps  and  wiggles. 
The  first  wiggle  of  jack  in  this  instance  was  several  weeks  ago,  when 
there  was  published  in  the  Mt.  Vernon  Optic  a  letter  from  W.  G.  Flem- 
ing (plaintiff)  who  lives  over  on  Sulphur  and  who  delegates  to  himself 
the  authority  to  look  after  the  political  and  financial  welfare  of  Franklin 
County.  We  see  nothing  wrong  in  this  for  we  believe  that  every  citizen 
should  take  an  interest  in  the  welfare  of  his  county,  but  we  believe 
that  when  he  does  do  this  he  should  do  so  fairly  and  honestly.  Mr. 
Fleming  (the  plaintiff)  at  one  time  ran  for  the  position  now  held  by 
one  of  our  members,  that  of  county  commissioner  of  Pre.  No.  2.  His 
home  people  either  did  know  what  a  financial  genius  he  is  or  else  they 
knew  him  too  well  (meaning  plaintiff)  for  they  missed  the  opportunity 
of  a  lifetime  as  they  elected  him  to  stay  at  home  and  another  man  to 
come  to  Mt.  Vernon  and  draw  the  per  diem.  This  was  a  sad  catas- 
trophe indeed,  but  we  humbly  beg  our  critics  not  to  hold  us  responsible 
for  this  great  public  calamity.  This  letter  came  like  a  mournful  wail 
of  a  dying  calf;  it  (nieaning  the  letter  of  plaintiff  set  out  above)  had 
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a  painfully  pathetic  whine  to  it  and  it  would  not  be  worth  a  passing 
notice  if  it  were  not  that  one  of  its  falsehoods  is  so  much  larger  than 
all  the  rest  that  we  will  tell  the  people  the  truth  about  it.  This  man 
(meaning  plaintiff)  has  the  gall  to  tell  the  people  of  Franklin  that  the 
county  tax  rate  is  $1.1 7 V^  cents  on  the  $100  valuation.  The  poor  fellow 
(meaning  plaintiff)  is  to  be  pitied  for  his  freshness^  for  he  (meaning 
plaintiff)  shows  that  he  (meaning  plaintiff)  knows  no  more  about  the 
tax  rate  of  Franklin  County  that  a  Hottentot  or  Tyler  Ellis,  the  colored 
man  who  plays  the  porter  act  for  the  District  Court.  It  may  be  that 
he  (meaning  plaintiff)  was  in  the  condition  that  men  sometime  get  in 
when  they  feel  rich  and  that  the  world  is  theirs  b'gosh.  When  Billie 
(meaning  plaintiff)  made  the  extra  assessment  on  your  lands  and 
chattels  he  failed  to  notify  the  tax  assessor  that  he  had  levied,  and  so 
you  did  not  have  to  pay  it.  Take  your  tax  receipt  and  on  the  upper 
right  hand  comer  you  will  find  the  value  of  your  property  as  it  is  shown 
on  the  tax  rolls.  If  you  had  one  hundred  dollars  worth  of  property 
and  paid  your  tax  before  the  rebate  was  taken  off  you  should  have 
paid  $1.02  3/20,  or  if  after  the  rebate  was  taken  off  87  3/20  cents.  If 
Mr.  Fleming  is  telling  the  truth  then  you  paid  $1.17^^  county  tax  and 
.38  State  tax,  making  $1,551^  cents  on  the  $100  valuation.  So  if  vou 
had  one  thousand  dollars  worth  of  property  according  to  Fleming  you 
paid  $15.55  taxes.  If  you  find  that  you  did  not  then  you  will  b^n 
to  understand  what  kind  of  cattle  (meaning  plaintiff)  the  Commis- 
sioners^ Court  has  to  contend  with. — Mr.  Mitchell  has  a  bad  case  like 
Mr.  Fleming  i(the  plaintiff),  is  a  man  of  many  functions,  and  like  him 
(meaning  plaintiff)  his  main  function  is  to  be  very  carefully  avoided, 
telling  the  truth,  (meaning  by  this  to  charge  the  plaintiff  to  be  un- 
truthful).— This  shows  a  close  relationship  between  Billie,  the  political 
sage  of  Sulphur  prairie,  and  Ebb,  the  political  prince  of  the  southwest 
corner/  " 

It  did  not  appear  from  the  allegations  in  the  petition  that  because 
of  the  publication  complained  of  appellant  had  suffered  special  damages 
in  any  sum. 

After  Stating  the  Case. — ^Unless  the  publication  made  the  basis  of 
appellant's  suit  contained  matter  per  se  libelous  as  to  him,  the  court 
did  not  err  in  sustaining  the  demurrer  to  his  petition.  For  where  the 
matter  is  not  in  itself  libelous,  in  the  absence  of  special  damages  re- 
sulting from  its  publication  a  cause  of  action  does  not  accrue  in  favor 
of  any  one.  18  Am.  &  Eng.  Ency.  Law,  p.  1085;  Newell  on  Slander 
and  Libel,  sec.  16  et  seq. ;  McQueen  v.  Fulgham,  27  Texas,  470.  There- 
fore the  question  arising  on  the  face  of  the  record  is:  Did  the  publi- 
cation complained  of  contain  matter  per  se  libelous  as  to  appellant?  If 
it  did,  the  judgment  of  the  trial  court  should  be  reversed;  otherwise 
it  should  be  affirmed. 

We  think  it  must  be  said  that  the  publication  was  per  se  libelous, 
and  that  the  court  erred  in  sustaining  the  demurrer.  That  portion  of 
it  reading:  "It,**  referring  to  the  letter  written  by  appellant,  "would 
not  be  worth  passing  notice  if  it  were  not  that  one  of  its  falsehoods  is 
so  much  larger  than  all  the  rest  that  we  will  tell  the  people  the  tmth 
about  it,**  clearly  imputes  to  appellant  a  lack  of  veracity.     Such  an 
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imputation  must,  we  think,  be  construed  to  have  been  libelous.  Walker 
V.  San  Antonio  Pub  Co.,  30  Texas  Civ.  App.,  165.  The  publication 
complained  of  therefore  must  be  said  to  have  been  of  that  character. 
Cranfill  v.  Hayden,  97  Texas,  559.  Our  statute  defines  a  libel  as  "a 
defamation  expressed  in  printing  or  writing,  op  by  signs  and  pictures, 
or  drawings  tending  to  blacken  the  memory  of  the  dead,  or  tending  to 
injure  one  who  is  alive,  and  thereby  expose  him  to  public  hatred,  con- 
tempt, or  ridicule,  or  financial  injury,  or  to  impeach  the  honesty,  integ- 
rity or  virtue  or  reputation  of  anyone,  or  to  publish  the  natural  defects 
of  anyone,  thereby  exposing  such  person  to  public  hatred,  ridicule,  or 
financial  injury.'^  Acts  1901,  p.  30.  It  may  be  doubted  if  the  definition 
of  the  statute  materially  diffei's  from  definition  expressive  of  the  common 
law.  But  it  can  not,  we  think,  be  doubted  that  the  statutory  defini- 
tion is  broad  enough  to  include  within  its  terms  any  case  which,  in  the 
absence  of  the  statute,  would  be  held  to  be  within  the  common  law 
definitions  of  a  libel.  There  can  be  no  doubt  that,  at  common  law,  to 
publish  of  a  person  in  writing  that  he  was  mendacious,  or  that  he  had 
uttered  a  falsehood,  was  libelous  per  se.  18  Am.  &  Eng.  Ency.  Law, 
p.  921,  and  authorities  there  cited.  Such  a  publication  is  a  direct 
impeachment  of  the  honesty  and  integrity  of  the  person  against  whom 
it  is  directed,  and  its  tendency  necessarily  is  to  injure  him  by  exposing 
him  to  public  hatred  and  contempt.  "Truth,^'  said  the  court  in  Riley 
V.  Lee,  88  Ky.,  603,  21  Am.  St.  Bep.,  362,  ^^is  not  only  enjoined  by  the 
divine  law,  but  the  amity,  happiness,  and  welfare  of  society  are  hinged 
upon  it;  and  no  man  can  or  ought  to  enjoy  a  reputation  as  that  of  an 
honest  and  honorable  man  unless  he  speaks  the  truth  on  all  occasions. 
Falsehood*  is  degrading ;  it  ought  to  degrade  the  man  that  tells  it,  and 
leave  him  a  mere  hulk,  standing  on  the  outskirts  of  society;  and  to 
charge  him  with  it  certainly  tends  to  degrade  him."  And  see  Hatt  v. 
Evening  News  Association,  53  N.  W.,  952;  Burton,  Lingo  &  Co.  v. 
O'Niell,  6  Texas  Civ.  App.,  613. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  is  re- 
manded for  a  trial  on  its  merits. 

Reversed  and  remanded. 


Prank  Gamblin  v.  Gertie  Gamblin. 

Decided  December  3,  1908. 

1. — ^Divoree— Pleading — ^Bona  Fide  Inhabitant. 

Allegations  in  a  petition  for  divorce  held  to  constitute  an  averment,  in 
substance,  that  plaintiff  was  an  actual  bona  fide  inhabitant  of  the  State,  though 
not  in  the  words  of  the  statute.  Haymond  v.  Haymond,  74  Texas,  414,  dis- 
tinguished. 

8. — ^Diyorce — Cruelty — ^Pleading. 

The  allegation  in  a  petition  for  divorce  that  the  acts  of  cruelty  charged 
were  "unendurable"  was  equivalent  to  the  statutory  word  "insupportable." 

Appeal  from  the  District  Court  of  Wood  County.    Tried  below  before 
Hon.  B.  W.  Simpson. 
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W.  N.  Jones  and  M.  D.  Oarlock,  for  appellant. — ^Because  plaintiff 
nowhere  states  in  her  original  petition  that  she  was  a  bona  fide  inhabi- 
tant of  the  State  of  Texas,  the  court  did  not  have  jurisdiction  to  hear 
the  matter  in  controversy,  the  same  being  a  suit  for  divorce.  Bev. 
Stats.,  art.  2978;  Speer  on  Married  Women,  403;  Haymond  v.  Hay- 
mond,  74  Texas,  414. 

Plaintiff's  petition  nowhere  alleges  that  the  cruel  treatment  com- 
plained of  was  of  such  a  nature  as  to  render  their  living  together  insup- 
portable.   Bev.  Stats.,  art.  2977. 

Andrew  J.  Britton  and  V.  B.  Harris,  for  appellee. 

HODGES,  Associate  Justice. — This  is  an  action  by  Mrs.  Gertie 
Gamblin  against  her  husband  for  a  divorce,  custody  of  child,  and  the 
partition  of  community  property.  From  a  judgment  granting  the 
divorce  and  other  relief  prayed  for,  this  appeal  is  prosecuted. 

The  grounds  for  divorce  made  the  basis  of  this  suit  consist  mainly 
of  charges  of  cruel  treatment  occurring  at  different  times  and  in  various 
places.  The  appellant,  defendant  in  the  court  below,  answered  by  a 
general  demurrer,  special  exceptions,  and  general  and  special  denial. 
The  exceptions  he  interposed  in  the  court  below  do  not  seem  to  have  been 
called  to  the  attention  of  the  court,  as  there  is  no  judgment  in  the  record 
showing  any  action  on  them ;  and  they  will  therefore  be  here  considered 
as  having  been  waived. 

The  first  group  of  errors  assigned  are  based  upon  the  failure  of  the 
plaintiff  to  allege  and  prove  that  she  was  an  actual  bona  fide  inhabitant 
of  the  State.    The  language  of  her  petition,  concerning  her.  residence 
and  inhabitancy,  is  as  follows :    "Plaintiff  is  a  resident  of  Wood  County, 
Texas,  and  has  been  a  resident  of  Wood  County,  Texas,  for  more  than 
six  months,  and  a  resident  of  the  State  of  Texas  for  more  than  twelve 
months  next  preceding  the  filing  of  this  petition;  that  plaintiff  and 
defendant  were  legally  married  in  Wood  County,  Texas,  on  the  11th 
day  of  March,  1900,  and  lived  together  as  man  and  wife  until  about  the 
1st  day  of  December,  1906.'^    The  petition  further  avers  that  the  parties 
own  119  acres  of  land  in  Wood  County,  which  is  their  homestead  and 
is  the  only  property  which  they  do  own  except  some  personal  property 
which  had  before  that  time  been  appropriated  and  disposed  of  by  the 
appellant.     Art.  2978  of  the  Bevised  Civil  Statutes  provides,  "that  no 
suit  for  divorce  from  the  bonds  of  matrimony  shall  be  maintained  in 
the  courts  unless  the  petitioner  for  such  divorce  shall  at  the  time  of 
exhibiting  his  or  her  petition  be  an  actual  bona  fide  inhabitant  of  the 
State,  and  shall  have  resided  in  the  county  where  the  suit  is  filed  six 
months  next  preceding  the  filing  of  the  suit.'*    There  can  be  no  question 
about  this  provision  being  mandatory  and  that  the  actual  bona  fide  habi- 
tation of  the  plaintiff  must  be  both  alleged  and  proven  before  the  court 
will  be  authorized  to  grant  a  divorce.     A  failure  to  allege  and  prove 
this  fact  can  not  be  waived  by  the  parties,  but  constitutes  a  substan- 
tial omission  of  which  the  court  is  bound  to  take  notice.    Bruner  v. 
Bruner,  43  S.  W.,  796 ;  Bumping  v.  Bumping,  91  Pac,  1057.    However, 
it  does  not  follow  that  the  allegations  of  the  petitioner  must  be  in  the 
very  language  of  the  statute.    If  the  petition,  considered  as  an  entirety, 
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substantially  alleges  facts  sufficient  to  constitute  prima  facie  evidence 
of  an  actual  bona  fide  habitation  in  this  State,  we  think  the  require- 
ments of  the  statute  would  be  complied  with.  The  provision  of  the 
statute  did  not  undertake  to  prescribe  a  form  of  pleading  such  matter, 
but  merely  to  exact  the  presence  of  certain  conditions  without  which 
no  court  should  decree  a  divorce.  The  law  will  be  satisfied  by  a  sub- 
stantial compliance.  Needles  v.  Needles,  54  S.  W.,  1070 ;  Owens  v.  Owens, 
40  Texas  Civ.  App.,  641.  In  the  petition  here  under  consideration  the 
plaintiff  alleged  the  marriage  between  herself  and  husband  as  having 
occurred  in  Texas  during  the  year  1900;  and  all  the  transactions  upon 
which  the  suit  is  based  appear  to  have  taken  place  within  this  State. 
Most  of  them  are  specifically  described  as  having  so  occurred.  They 
owned  a  homestead  in  Texas;  and  it  is  stated  that  this  was  then  their 
only  home,  and  that  she  was  then  a  resident  of  Wood  County  and  had 
so  resided  for  more  than  six  months  next  preceding  the  filing  of  this 
suit.  We  think  that  when  all  of  plaintiff's  allegations  concerning  her 
residence  in  this  State,  her  marriage,  movements  and  homestead  acquire- 
ment are  considered,  they  are  sufficient  to  form  the  basis  of  a  finding 
that  she  was  at  the  time  of  the  filing  of  her  suit  an  actual  bona  fide  in- 
habitant of  the  State.  In  her  testimony  she  states  that  she  had  lived 
in  Texas  all  her  life.  This,  we  think,  is  ample  to  support  the  court's 
finding  upon  that  issue.  The  case  of  Haymond  v.  Haymond,  74  Texas, 
414,  referred  to  by  the  appellant,  is  not  inconsistent  with  our  ruling 
upon  this  feature  of  this  case.  There  the  petition  alleged  that  the  plain- 
tiff was  a  "bona  fide  citizen''  of  Bell  County  and  of  the  State  of  Texas, 
and  had  been  for  more  than  six  months  before  the  filing  of  the  petition. 
So  far  as  is  disclosed  by  the  report  of  the  pleadings  in  the  case,  those 
were  the  only  allegations  offered  concerning  the  residence  or  inhabitancy 
of  the  plaintiff.  The  court  held  in  that  case  that  those  averments  might 
be  true  and  still  the  statutory  requirements  not  have  been  met.  One 
may  be  a  citizen  and  not  an  inhabitant  or  an  actual  resident  within  the 
meaning  of  the  law  governing  divorce  suits. 

It  is  also  assigned  as  error  that  the  petition  omitted  the  word  "insup- 
portable" from  the  description  of  the  cruelties  recounted  and  relied 
upon  as  grounds  for  the  divorce.  Here,  again,  is  an  instance  in  which 
it  is  not  required  that  the  statutory  language  be  used  in  describing 
the  character  of  the  ill-treatment  complained  of.  The  petition  in  this 
case  does  use  the  words  "unendurable"  in  that  connection.  This,  we 
think,  is  equivalent  in  its  meaning  to  the  word  "insupportable ;"  and  if 
it  be  required  that  some  such  word  expressive  of  intolerable  conduct  and 
treatment  be  alleged,  then  we  think  this  requirement  has  been  fully  met 
in  the  use  of  tlie  word  "unendurable."  It  has  practically  the  same 
meaning  as  "insupportable." 

The  sufficiency  of  the  evidence  to  sustain  the  judgment  is  also  ques- 
tioned in  various  other  assignments  of  error.  An  inspection  of  the 
record  shows  that  it  was  amply  sufficient  to  justify  the  inferences  drawn 
from  it  by  the  trial  court. 

The  remaining  assignments  of  error  are  overruled,  and  the  judgment 
is  affirmed. 

Affirmed. 

Vol,  LH.  Civil— 81. 
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J.  0.  TooLB  V.  D.  E.  Bbhfbo. 

Decided  December  6,  1008. 

limitation— Ootenanti—AdTerte  Holding — ^Notice. 

When  the  deed  to  a  purchaser  of  land  from  one  of  several  ootenanta  par- 
ticularly describes  and  designates  the  land  purchased,  such  deed  and  hia  pos- 
session of  that  particular  tract,  is  sufficient  notice  to  the  other  cotenanta  that 
such  purchaser  is  holding  the  portion  claimed  by  him  adversely  to  them,  and 
so  set  the  statute  of  limitation  in  motion. 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  below  before 
Hon.  W.  B.  Powell. 

Davis  dt  Davis  and  Davis  &  Davis,  for  appellant. 

No  brief  for  appellee. 

PLEASANTS^  Chief  Justice. — This  is  a  companion  appeal  to  that 
of  Davidson  v.  Benfro  this  day  decided,  and  the  questions  here  pre- 
sented are  identical  with  those  discussed  and  decided  in  the  opinion 
in  the  case  mentioned,  except  the  question  of  limitation  which  was  not 
presented  in  the  Davidson  case.     (Post,  483.) 

We  refer  to  the  case  mentioned  for  a  general  statement  of  the  nature 
of  the  suit.  The  appellant  disclaimed  as  to  all  of  the  land  sued  for 
except  a  tract  of  134  acres  as  to  which  he  pleaded  not  guilty  and  also 
pleaded  title  under  the  three,  five  and  ten  years  statute  of  limitation. 

We  think  the  evidence  clearly  raises  the  issue  of  title  in  appellant 
under  his  plea  of  limitation  of  ten  years,  and  the  trial  court  erred  in 
refusing  to  submit  that  issue  to  the  jury.  Appellant  claims  under  a 
conveyance  from  the  heirs  of  Mrs.  M.  A.  Morris,  and  there  is  evidence 
that  he  and  his  vendors  have  been  in  actual  possession  of  the  land 
claimed  by  him  since  1894  and  that  his  possession  and  use  of  the  land 
has  been  continuous  and  of  such  adverse  character  as  is  required  to 
support  the  claim  of  title  by  limitation.  This  suit  was  filed  in  April, 
1905.  The  land  claimed  by  appellant  was  surveyed  in  1893  or  1894 
and  the  boundaries  of  his  claim  have  been  marked  and  designated  since 
said  survey. 

The  trial  court  held  that  limitation  could  not  be  available  to  appellant 
because  he  was  claiming  under  the  heirs  of  Mrs.  Morris,  who,  if  they 
had  any  title,  were  tenants  in  common  with  appellee  in  the  larger  tract 
of  which  the  land  claimed  by  him  was  a  part,  and  he  could  not  hold 
adversely  to  his  cotenant  without  giving  him  notice  that  he  was  so 
holding. 

This  contention  can  not  be  sustained.  Appellant  was  holding  under 
a  deed  to  a  designated,  specific  portion  of  the  land,  and  his  deed  and 
possession  was  notice  to  his  cotenants  of  the  larger  tract  that  he  was 
holding  the  portion  claimed  by  him  adversely  to  them. 

We  refer  to  our  opinion  in  the  case  of  Davidson  v.  Renfro,  before 
mentioned,  for  our  conclusions  upon  the  other  questions  presented  by 
this  appeal. 
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Because  of  the  error  in  refusing  to  submit  the  issue  of  limitation^ 
the  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  0.  Davidson  v.  D.  E.  Benfro  et  al. 

Decided  December  5,  1908. 

Trespass  to  Try  Title— ^lommunity  Property — ^Pnrcliase  from  SnrvlTiiig  Hus- 
band— ^Iiinooent  Purchaser — ^Burden  of  Proof. 

In  an  action  of  trespass  to  try  title  by  the  heirs  of  a  deceased  wife  against 
a  remote  vendee  of  the  surviving  husband  for  community  property  sold  by  the 
husband  after  the  death  of  the  wife,  the  burden  of  proof  is  upon  the  heirs  to 
show  that  not  only  the  defendant  but  each  and  all  of  the  intermediate  pur- 
chasers had  notice  of  the  equitable  title  of  the  heirs,  in  order  to  entitle  them 
to  recover  such  land. 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  below  before 
Hon.  W.  B.  Powell. 

Dains  &  Davis  and  Tom  C.  Davis,  for  appellant. 

No  brief  for  appellees. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  thiB  appellees  against  the  appellant  and  a  4umber  of 
other  defendants  to  recover  the  0.  H.  Lindsey  one-fourth  league  of  land 
in  Sabine  County. 

The  appellant  disclaimed  as  to  all  of  the  land  sued  for  except  a  tract 
of  67%  acres  which  is  fully  described  in  his  answer,  as  to  which  he 
pleaded  not  guilty,  and  also  pleaded  title  under  the  three,  five  and  ten 
years  statutes  of  limitation.  He  further  pleaded  that  L.  L.  Loggins, 
under  whom  appellees  claim,  purchased  the  807  acres  of  land,  of  which 
the  67%  acres  is  a  part,  as  the  agent  of  S.  W.  Norsworthy,  to  whom 
he  afterwards  conveyed  said  807  acres  and  who  is  one  of  the  remote 
vendors  of  appellees. 

All  of  the  assignments  of  error,  as  shown  by  the  propositions  sub- 
mitted thereunder,  are  predicated  upon  the  assumption  that  M.  A.  Mor- 
ris is  the  common  source  of  title  and  it  is  therefore  unnecessary  to  set 
out  appellees'  chain  of  title  in  full. 

The  807  acre  tract  was  conveyed  to  M.  A.  Morris  during  the  life  of 
his  wife,  Who  died  in  April,  1881.  On  October  15,  1881,  Morris  con- 
veyed it  to  L.  L.  Loggins,  and  thereafter  it  passed  from  Loggins  to 
Norsworthy,  from  Norsworthy  to  Qrigsby  and  from  Grigsby  to  appellee, 
Benfro.  Appellant  claims  under  a  conveyance  from  one  of  the  heirs 
of  Mrs.  Morris. 

After  the  death  of  Mrs.  Morris  her  children  took  possession  of  one- 
half  of  the  807  acre  tract  and  partitioned  it  between  themselves.  The 
undisputed  evidence  shows  that  the  half  so  taken  by  Mrs.  Morris'  heirs 
was  of  no  greater  value  than  the  remaining  half  of  said  tract,  and  the 
67%  acres  claimed  by  appellant  is  one  of  the  subdivisions  of  the  half 
of  said  tract  which  was  partitioned  between  said  heirs. 
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The  evidence  further  shows  that  Loggins,  at  the  time  he  purchased 
from  M.  A.  Morris^  knew  of  the  claim  of  Mrs.  Morris'  children  to  an 
undivided  one-half  interest  in  the  land.  There  is,  however,  no  evidence 
that  Norsworthy,  Grigsby,  or  the  appellee  Benfro  had  any  notice  of  said 
claim  at  the  time  of  their  respective  purchases,  nor  is  there  any  evi- 
dence that  either  of  said  purchasers  was  not  a  purchaser  for  value.  Such 
being  the  evidence  the  court  charged  the  jury  as  follows : 

"The  court  holds  the  law  to  be  that  L.  L.  Loggins  by  the  evidence  is 
shown  to  have  purchased  the  land  with  notice  of  the  equitable  title  of 
the  heirs  of  M.  A.  Morris'  wife,  but  the  evidence  fails  to  show  that 
Norsworthy,  or  the  parties  holding  under  him,  had  any  notice  of  the 
equitable  title  of  the  children  of  M.  A.  Morris  and  his  wife,  and  the 
burden  of  proof  being  upon  defendants  to  show  that  the  plaintiff  bought 
with  notice  of  their  equitable  title,  before  they  could  defeat  the  pre- 
vious prior  legal  title,  the  court  instructs  you  that  the  legal  title  acquired 
by  G.  W.  Norsworthy  from  L.  L,  Loggins  is  superior  to  the  equitable 
title  of  the  said  heirs  of  Mrs.  M.  A.  Slorris.'' 

The  first  three  assignments  presented  in  appellant's  brief  complain 
of  the  refusal  of  the  court  to  give  the  jury  several  special  charges  re- 
quested by  appellant,  which,  in  effect,  instructed  the  jury  that  appel- 
lant as  a  purchaser  under  the  heirs  of  Mrs.  Morris  held  the  superior 
title  to  an  undivided  interest  in  said  807  acre  tract,  and  all  the  evi- 
dence showing  that  the  partition  of  said  tract  by  the  heirs  of  Mrs.  Mor- 
ris between  themselves  and  those  claiming  under  the  conveyance  by 
their  father  to  Loggins,  was  fairly  and  equitably  made,  appellant  was 
entitled  to  recover  the  specific  tract  claimed  by  him. 

The  fourth  assignment  complains  of  the  charge  given  by  the  court 
before  set  out.  There  was  no  error  in  the  charge  given  by  the  court 
and  it  follows  from  this  conclusion  that  the  requested  charges  were 
properly  refused. 

The  title  asserted  by  appellant  under  the  heirs  of  Mrs.  Morris  being 
an  equitable  title,  in  order  for  such  title  to  prevail  against  the  legal 
title  of  appellees  acquired  under  the  conveyance  from  M.  A.  Morris, 
it  devolved  upon  appellant  to  show  that  appellee  was  not  a  purchaser 
for  value  or  that  he  purchased  with  notice  of  appellant's  equity.  John- 
son V.  Newman,  43  Texas,  642;  Edwards  v.  Brown,  68  Texas,  329; 
French  v.  Strumberg,  52  Texas,  92;  Fordtran  v.  Perry,  60  S.  W.,  1000; 
Thomason  v.  Berwick,  recently  decided  by  this  court  (ante,  153). 

In  the  case  last  cited  this  court  held,  following  the  cases  of  Peterson 
V.  McCauley,  25  S.  W.,  826,  and  Burleson  v.  Alvis,  28  Texas  Civ.  App., 
51,  "That  the  burden  upon  one  asserting  an  equitable  claim  dgainst  the 
purchaser  of  the  legal  title  who  has  not  purchased  directly  from  the 
holder  of  the  legal  title  against  whom  the  equity  arose,  is  not  discharged 
by  merely  showing  that  the  last  purchaser  had  notice  of  the  equity, 
but  the  proof  must  go  further  and  show  that  the  land  was  not  free  from 
such  equity  in  the  hands  of  any  of  the  intermediate  vendors  of  such 
purchaser." 

There  being  no  evidence  in  this  case  that  Norsworthy,  Grigsby  or  the 
appellee  Benfro  was  not  an  innocent  purchaser  of  the  legal  title  now 
held  by  Benfro,  such  title  must  prevail  against  the  equitable  title  of 
appellant,  and  the  court  properly  so  instructed  the  jury. 
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We  are  of  the  opinion  that  the  judgment  of  the  court  b^low  should  be 
afiBrmed  and  it  has  been  so  ordered. 

Affirmed. 


Q.  C.  Laughman  et  al.  v.  Sun  Pipe  Line  Company. 

Decided  December  5,  1908. 

1. — ^Trial — ^Refusal  of  DefeotlYe  Charir^. 

When  a  requested  charge  instructs  a  verdict  for  the  plaintiff  upon  a 
favorable  finding  upon  one  issue  alone  and  entirely  ignores  other  issues  af- 
fecting plaintiff's  right  to  recover,  the  charge  is  defective  and  should  be  re- 
fused by  the  trial  court. 

2. — Same— Appeal — ^Assignment  of  Error. 

When  an  assignment  of  error  is  based  solely  upon  a  refusal  of  the  trial 
court  to  give  a  requested  charge,  which  charge  was  defective  as  requested,  the 
Appellate  Court  may  consider  only  the  precise  question  presented  by  the  assign- 
ment and  overrule  the  same  although  the  issue  presented  by  the  requested 
charge  was  entirely  omitted  in  the  main  charge  and  should  have  been  submitted. 

3. — Charge — Omitted  Issue — ^Harmless  Error. 

A  failure  to  charge  upon  an  issue  presented  by  the  pleading  and  evidence 
becomes  harmless  when  the  verdict  of  the  jury  against  the  appellant  on  the 
issues  submitted  necessarily  included  a  finding  against  him  on  the  omitted  issue. 

4. — ^Trial — Charge — ^Fallnre  to  Submit  Issue— Effect  upon  Jury. 

A  failure  of  the  trial  court  to  submit  to  the  jury  one  of  two  issues  pre- 
sented by  plaintiff's  pleading  and  evidence  does  not  necessarily  have  the  effect 
of  discrediting  plaintiff's  evidence  upon  the  other  issue  which  is  submitted,  or 
of  intimating  to  the  jury  the  opinion  of  the  court  as  to  the  sufficiency  of  the 
evidence  upon  the  issue  submitted. 

6. — ControYcrsy — Compromise — Consideration. 

Where  a  party  to  a  contract  contends  in  ffood  faith  that  he  has  fully 
oomplied  with  the  same  and  denies  any  further  flability  thereunder,  but  after- 
wards by  agreement  with  the  other  party  and  for  the  purpose  of  settling  the 
controversy,  pays  only  a  part  of  amount  demanded  by  the  other  party,  the 
settlement  is  binding  and  cannot  be  attacked  on  the  ground  that  there  was  no 
sufficient  consideration  for  the  settlement. 

Appeal  from  the  District  Court  of  JeflEeiflon  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Waits  &  Wheat  and  Fleming  £  Fleming,  for  appellant. — The  court 
erred  in  not  instructing  the  jury  on  all  of  the  issues  raised  by  the  plead- 
ings, as  shown  by  special  charge  requested,  in  that  the  charge  given 
totally  failed  to  instruct  the  jury  on  the  issues  as  to  whether  or  not 
there  was  more  than  five  miles  of  pipe  purchased  by  the  original  plain- 
tiff, G.  C.  Laughman,  of  the  defendant.  Hoefling  v.  Dobbin,  91  Texas, 
210;  Jones  v.  Parker,  42  S.  W.,  123;  Smithwick  v.  Andrews,  24  Texas, 
488 ;  Western  TJ.  Tel.  Co.  v.  Andrews,  78  Texas,  305 ;  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Hodges,  76  Texas,  90;  International  &  G.  N".  By.  Co.  v. 
Phillips,  63  Texas,  590;  Burke  v.  Holmes,  68  S.  W.,  52. 

The  court  erred  in  giving  that  part  of  the  charge  wherein  it  submitted 
the  question  of  whether  or  not  the  defendant  had  sold  to  the  plaintiff 
the  five  miles  of  pipe  in  question,  in  that  the  said  charge  so  given  wad 
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indirectly  on  the  weight  of  the  evidence,  in  this,  that  it  reflected  the 
opinion  of  the  court  as  to  the  weight  and  credibility  of  the  evidence  of 
the  plaintiff  to  sustain  the  plaintiff's  contract  as  for  even  the  five  miles 
of  pipe  on  which  the  court  did  charge.  Gulf,  C.  &  S.  F.  By.  v.  Pettis, 
69  Texas,  689.  . 

The  issue  having  been  raised  by  the  plaintiffs  that  the  agreement  set 
up  by  appellee,  that  in  consideration  of  appellee  delfvering  to  the  said 
6.  C.  Laughman  3,430  feet  of  pipe,  that  the  said  G.  C.  Laughman,  or- 
iginal plaintiff,  agreed  to  release  appellee,  and  the  same  having  been 
denied  by  the  appellants  with  the  further  allegation  that  if  said  agree- 
ment was  made,  that  appellants  were  only  accepting  from  the  appellee 
a  part  of  what  the  appellee  was  already  legally  bound  to  perform,  should 
have  been  charged  as  requested  by  appellants  in  order  that  appellants 
would  have  had  the  benefit  of  an  affirmative  presentation  of  its  theory 
in  reply  to  appellee's  plea  that  the  original  contract,  if  any  made,  was 
compromised. 

Oreer,  Minor  &  Miller,  for  appellee. 

BEESE,  Associate  Justice. — ^This  suit  was  instituted  by  Q.  C. 
Laughman  to  recover  of  the  Sun  Pipe  line  Company  damages  for  the 
breach  of  a  contract  of  sale  of  certain  iron  pipe,  alleged  by  plaintiff  to 
have  been  sold  by  defendant  to  him,  which  defendant  refused  to  deliver. 
It  was  alleged  that  the  sale  was  of  five  mUes  of  such  pipe,  which  de- 
fendant contemplated  taking  up  out  of  its  pipe  line,  and  also  of  what- 
ever additional  pipe  defendant  might  take  up  over  and  above  the  five 
miles,  which  it  is  alleged  amounted  to  an  additional  five  miles.  The 
pipe  was  to  be  tested  at  150  pounds  pressure,  and  was  to  be  delivered 
at  Spindle  Top,  for  which  appellant  was  to  pay  20  cents  per  foot.  It  is 
further  alleged  that  only  3775  feet  of  tested  pipe  was  delivered  and  in 
addition  2001  feet  which  was  not  tested.  Plaintiff  sues  for  the  difference 
between  the  contract  price  and  the  market  value  of  such  pipe,  alleged 
to  be  20  cents  per  foot. 

Defendant  answered  by  general  demurrer,  general  denial,  and  spe- 
cially pleaded  that  on  March  26,  1906,  it  sold  to  plaintiff  1826  feet  of 
pipe  at  20  cents  per  foot,  which  was  delivered  on  April  5,  1906;  that 
on  April  20,  it  sold  to  him  two  lots  containing  430  feet  and  150  feet, 
and  on  April  25,  430  feet,  all  of  which  was  delivered,  but,  it  is  alleged, 
in  each  instance  there  was  a  separate  contract  of  sale.  Defendant  denies 
specifically  making  any  other  contract  of  sale  of  pipe. 

The  answer  further  sets  up  that,  the  contract  being  asserted  by  plain- 
tiff Laughman  and  denied  by  defendant,  the  matter  was  settled  by  de- 
fendant agreeing  to  let  plaintiff  have  3430  feet  of  pipe  at  the  said  price 
of  20  cents  per  foot,  upon  plaintiff's  claim  that  he  had  contracted  to 
sell  and  deliver  that  much  in  reliance  upon  what  he  claimed  to  be  the 
contract  between  defendant  and  himself ;  that  defendant  did  deliver  said 
3430  feet  of  pipe  which  was  taken  as  a  full  settlement  and  compromise 
of  the  conflicting  claims  with  regard  to  the  contract,  and  a  full  accord 
and  satisfaction. 

By  supplemental  petition  plaintiff  denied  the  compromise  (Oid  settle- 
menf. 
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Plaintiff  having  died  pending  the  suit,  his  widow  and  heirs  substi- 
tuted themselves  as  parties  plaintiff. 

The  evidence  was  conflicting  both  as  to  the  making  of  the  contract  and 
the  matters  pleaded  as  an  accord  and  satisfaction. 

Upon  trial  with  a  jury  there  was  a  verdict  and  judgment  for  defend- 
ant, and  plaintiffs  appeal. 

The  first  assignment  of  error,  when  taken  in  connection  with  the 
single  proposition  under  it,  presents  the  question  of  the  refusal  of  the 
court  to  give  a  charge  requested  by  appellants  upon  the  issue  of  a  con- 
tract for  the  additional  pipe  over  and  above  the  five  miles,  specifically 
mentioned.  The  charge  of  .the  court  submitted  only  the  issue  as  to  a 
contract  for  the  sale  of  five  miles  of  pipe.  Appellants  requested  a  charge 
as  to  the  contract  for  the  additional  pipe,  instructing  the  jury  to  find 
for  plaintiffs  if  they  found  that  such  contract  was  made.  This  charge 
could  not  have  been  given  as  asked  without  ignoring  the  defense  of  ac- 
cord and  satisfaction,  which  was  a  complete  defense  to  the  contract,  that 
for  the  five  miles  and  for  the  excess  also,  if  established  by  the  evidence, 
and  upon  which  the  evidence  was  amply  suflBcient  to  authorize  a  finding 
in  favor  of  appellee^s  plea.  The  court  did  not  err  in  refusing  to  give 
the  charge  as  requested.  Although  the  court  entirely  omitted  to  charge 
upon  the  issue  of  the  contract  for  the  excess,  limiting  the  charge  to  the 
five  miles,  we  might,  upon  the  authority  of  Harry  v.  El  Paso  El.  Co. 
37  Texas  Civ.  App.,  90;  and  Metcalfe  v.  Lowenstein,  35  Texas  Civ. 
App.,  619,  decided  by  the  Court  of  Civil  Appeals  of  the  Fourth  Dis- 
trict, and  several  times  approved  and  followed  by  this  court,  overrule 
the  assignment  as  presenting  the  sole  question  of  the  refusal  to  give 
the  defective  charge.  If,  however,  the  assignment  is  treated  as  pre- 
senting the  question  of  the  failure  of  the  court  to  charge  upon  an  issue 
presented  by  the  pleadings  and  evidence  when  its  attention  is  called 
to  the  omission  by  a  requested  charge,  which,  although  incorrect,  is  suffi- 
cient to  call  the  court's  attention  to  the  omission,  we  are  constrained  to 
hold  that  upon  the  whole  case  as  presented,  while  such  omission  was  error, 
the  error  was  harmless  and  does  not  require  a  reversal  of  the  judg- 
ment.    Our  reasons  for  such  conclusion  are  as  follows: 

Appellant  declared  on  a  contract  made  on  or  about  March  25,  1906, 
for  the  sale  by  appellee  to  him  of  five  miles  of  the  pipe  and  also  a  con- 
tract made  on  or  about  that  time  for  the  sale  of  all  of  the  pipe  taken 
up,  in  excess  of  five  miles.  The  allegations  of  the  petition  as  to  this 
latter  contract  are  rather  indefinite  both  as  to  the  offer  and  the  accept- 
ance, but  we  think  they  were  sufficient  to  present  the  issue.  The  evi- 
dence introduced  and  relied  upon  by  appellants,  to  wit,  the  testimony 
of  G.  C.  Laughman  himself  and  one  Babcock,  was  clear  and  positive 
that  one  single  contract  was  made  which  embraced  all  the  pipe  taken  up, 
that  is,  the  five  miles  and  the  excess.  Laughman  testified  that  he  said 
to  Pew,  appellee^s  representative,  "I  will  take  the  five  miles  of  pipe,  or 
will  take  all  the  pipe ;  6-inch  pipe ;  that  you  will  deliver  to  me  at  your 
plant  at  Spindle  Top  tested  at  150  pounds  pressure  at  20  cents  per 
foot,''  to  which  Pew  replied,  "I  accept  that  proposition."  Laughman 
asked  him  when  he  could  deliver  it.  Pew  said,  *T!  can  begin  delivering 
at  once;  I  think  I  can  deliver  you  two  or  three  carloads  this  week." 
Babcock  corroborated  this  conversation  substantially.    This  was  the  con.- 
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tract  and  the  only  contract,  as  shown  by  appellant's  testimony;  in  sub- 
stance a  single  contract  for  the  purchase  and  sale  of  all  the  pipe  taken 
up  by  appell6e,  only  speaking  of  it  as  five  miles  and  in  addition  all  in 
excess  of  that  amount,  nevertheless  a  single  contract  for  the  whole, 
asserted  by  appellants  and  denied  by  appellee,  whose  witness.  Pew,  tes- 
tified that  there  was  no  contract  at  all  of  any  character  except  specific 
and  independent  contracts  for  the  sale  of  the  diflferent  lots  that  were 
actually  delivered.  In  like  manner,  the  only  testimony  in  regard  to  the 
facts  pleaded  as  an  accord  and  satisfaction  showed  either  a  complete 
accord  and  satisfaction  of  the  entire  contract  as  claimed  by  Laughman, 
or  no  accord  and  satisfaction  of  any  part  of  it. 

The  verdict  of  the  jury,  under  the  evidence  and  the  charge  of  the 
court,  could  only  have  been  predicated  upon  a  finding  either  that  no  . 
contract  for  the  five  miles  had  ever  been  made,  as  testified  by  Pew,  or 
that,  if  there  had  been,  the  whole  matter  had  been  compromised  and 
settled  as  testified  by  him.  Upon  the  evidence  the  jury  could  not,  except 
in  the  sense  that  they  had  the  physical  power  to  write  and  return  such 
a  verdict,  have  found  that  there  was  no  contract  for  the  five  miles  of 
pipe,  but  there  was  a  contract  for  the  excess  over  five  miles.  Such  a 
verdict  is  inconceivable  from  reasonable  men,  in  view  of  the  evidence 
which  showed  either  one  single  contract  for  the  whole  or  no  contract  for 
any.  For  the  same  reason  it  is  inconceivable  that  the  jury  would  have 
found,  upon  the  issue  of  accord  and  satisfaction,  that  this  was  a  settle- 
ment of  the  dispute  as  to  the  five  miles  of  pipe,  but  not  a  settlement  as 
to  the  excels.  No  such  result  could  have  been  gotten  by  any  process  of 
reasoning  out  of  the  evidence.  So  that  if  the  cotrt  had  submitted  the 
issue  as  to  the  excess  of  pipe  over  five  miles,  it  is  inconceivable  that 
the  jury  would  have  found  for  appellants  upon  either  the  issue  of  con- 
tract, or  of  accord  and  satisfaction,  as  to  the  excess  over  five  miles,  and 
for  appellee  as  they  did  do,  as  to  the  five  miles.  (Smith  v.  Trader's 
Nat.  Bank,  74  Texas,  465;  Jones  v.  Ford,  60  Texas,  131.) 

We  do  not  claim  that  the  authorities  above  cited  are  directly  in  point, 
but  we  think  they  tend  to  support  the  general  principle  that  a  failure 
to  charge  upon  an  issue  presented  by  the  pleadings  and  evidence  would 
be  harmless  where  a  verdict  of  the  jury  against  appellants  upon  the  is- 
sues submitted  necessarily  includes  a  finding  against  them  upon  the 
omitted  issues,  as  the  question  is  here  presented.  The  first  assignment 
of  error  is  therefore  overruled. 

It  is  contended  by  the  second  assignment  that  the  failure  of  the  court 
to  submit  the  issue  as  to  the  excess  of  pipe  over  five  miles  so  discredited 
appellants'  evidence  as  to  the  contract  as  to  induce  the  jury  to  find 
against  them  as  to  the  issues  submitted,  and  so  was  upon  the  weight  of 
the  evidence.  There  is  no  merit  in  the  assignment,  but  it  lends  force 
to  what  has  been  said,  that  the  jury  could  not  have  found  for  the  appel- 
lants upon  the  omitted  issue  in  view  of  their  findings  upon  the  sub- 
mitted issues.  Appellants'  contention  is  that  the  failure  to  submit  the 
issue  as  to  the  excess  was  a  refiection  of  the  court's  view  that  there 
was  not  sufficient  evidence  to  support  this  issue,  and  carried  with  it  an 
intimation  that  the  evidence  would  not  authorize  a  finding  in  favor  of 
appellants  as  to  the  five  miles  of  pipe,  the  only  possible  reason  for  such 
conclusion  being  that  there  was  in  fact  only  one  contract. 
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The  third  assignment  of  error  can  not  be  sustained.  The  evidence 
showed  a  dispute  between  Pew,  appellee's  manager,  and  Laughman  as 
to  the  existence  of  any  contract  at  all.  Pew  stoutly  asserting  that  he  had 
never  heard  of  any  such  contract  until  the  day  the  compromise  was 
made.  The  court  properly  submitted  to  the  jury  the  issue  as  to  whether 
this  denial  was  made  by  Pew  in  good  faith.  There  can  be  no  doubt, 
from  the  evidence,  that  it  was.  In  this  state  of  the  minds  of  the  respec- 
tive parties,  according  to  Pew's  testimony,  it  was  agreed  that  as  a  settle- 
ment of  the  dispute  Pew  would  deliver  such  pipe  as  Laughman  had 
contracted  to  sell,  at  the  price  contended  for  by  Laughman,  and  that 
this  should  be  a  full  and  final  settlement  of  Laughman's  claim,  which 
was  agreed  to  by  Laughman,  and  upon  this  agreement  Pew  delivered 
the  agreed  amount  of  pipe,  which  he  was  in  no  way  obligated  to  do, 
if  his  contention  as  to  the  contract  was  true.  This  afforded  a  sufficient 
consideration  for  the  contract,  and  it  does  not  matter  if,  in  fact.  Pew's 
contention  was  unfounded.  It  needs  only  that  he  acted  in  good  faith  in 
denying  all  liability.  (Hunter  v.  Lanius,  82  Texas,  685;  Little  v. 
Allen,  56  Texas,  138;  Berdell  v.  Bissell,  6  Colo.,  162;  note  to  Fuller 
V.  Kemp,  20  L.  E.  A.,  795.)  The  court  did  not  err  in  refusing  the 
charge  set  out  in  the  third  assignment  of  error. 

There  is  no  merit  in  the  fourth  assignment.  The  testimony  as  to 
the  settlement  tended  to  show  that  the  price  for  the  pipe  then  agreed 
to  be  delivered  by  appellee  was  fixed  at  20  cents  per  foot.  Pew  testified 
that  he  agreed  to  deliver  the  pipe  at  Round  Lake  at  20  cents  per  foot, 
and  the  memorandum  made  at  the  time  by  Pew  and,  according  to  his 
testimony,  assented  to  by  Laughman,  so  distinctly  specifies. 

We  find  no  error  in  the  record  requiring  a  reversal.  The  judgment 
is  affirmed. 

Affirmed. 


Citizens  Bailway  &  Light  Company  v.  L.  P.  Johns  et  al. 

Decided  December  5,  1008. 

1. — Street  Kailway — ^Abandoned  Track — Obstmcting  Street. 

The  owner  of  a  street  railway,  though  he  has  abandoned  its  operation,  is 
liable  for  damages  to  one  using  the  street  occasioned  by  the  track  being  left  in 
such  condition  as  to  become  an  obstruction  and  cause  injury. 

S. — Obstmeting  Street — Negligence — ^Notice. 

Evidence  considered  and  held  sufficient  to  show  notice  to  the  company  own- 
ing an  abandoned  street  car  track  of  the  fact  that  it  was  in  bad  condition  and 
obstructing  the  use  of  the  street,  in  an  action  against  the  company  for  negligent 
injury  by  causing  such  obstruction. 

8^ — Eridence — ^Impeachment — CoUateral  Issne. 

A  plaintiff  in  a  suit  for  personal  injuries  who  has  been  cross-examined  in 
regard  to  and  has  denied  having  attempted  fraud  in  previous  claims  of  that 
character,  cannot  be  contradicted  on  such  point,  it  being  a  collateral  issue. 

4. — 7nry — Cliallenge— Defendants  Consnlting. 

There  was  no  error  in  the  refusal  of  the  court  to  permit  counsel  for  sev- 
eral defendants  to  consult  together  over  the  exercise  of  the  right  of  peremptory 
challenge  to  jurors  allow^  to  each  a9  distinct  and  hostile  parties. 
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5. — Codefendantt — ^Number  of  Challengeg. 

Two  street  railroad  companies  being  defendants  in  an  action  for  damages 
caused  by  obstruction  of  the  use  of  the  street  by  a  track,  no  error  appeared 
in  a  refusal  of  the  court  to  allow  to  each  the  number  of  peremptory  chaUenges 
permitted  to  a  party,  where  the  evidence  on  the  trial  disclosed  that  they  luid 
no  interests  hostile  to  each  other,  one  party  having  before  the  injury  sold  the 
track  to  the  other  and  being  held  to  be  relieved  thereby  from  liability. 

6.<-4tTeetfl — ^Negligenoe— Charge. 

Instructions  in  an  action  for  negligent  injury  to  one  using  a  public  street 
by  tlie  maintenance  of  a  street  car  track  therein  in  such  manner  as  to  obstruct 
travel,  held  to  defifie  properly  the  care  required  of  the  city  and  of  the  company 
owning  the  track. 

7. — Charge — Street  Railway — ^Liability  to  City — ^HarmlcBs  Error. 

Where  the  ordinance  granting  a  street  railway  company  permission  to  lay 
its  tracks  in  a  public  street  required  it  to  keep  the  track  in  good  repair  and 
on  a  level  with  the  surface  of  the  street,  it  was  proper  to  charge,  in  a  suit 
against  the  city  and  company  for  personal  injuries  arising  from  a  failure  to 
keep  it  in  such  condition,  that  the  city  was  entitled  to  recover  over  against 
the  company  so  in  default  any  amount  of  damages  awarded  against  it.  At  all 
events  error  in  such  charge  would  be  harmless  where  no  recovery  was  awarded 
against  the  city. 

8. — Street  Railway — ^Abandonment  of  Tract — ^Negligence. 

A  street  railway  company  laid  tracks  in  a  public  street  under  an  ordinance 
requiring  it  to  keep  same  level  with  the  surface  of  the  street,  but  failed  to 
acquire  the  franchise  granted  by  the  ordinance  by  completing  the  construction 
required,  and  abandoned  all  use  of  its  track,  but  not  its  property  therein. 
Held  that  such  company  and  its  grantee,  to  which  it  had  sold  its  property  in 
the  track  so  laid,  were  liable,  both  under  the  ordinance  and  at  conunon  law, 
for  an  injury  occasioned  to  one  using  the  street  by  failure  to  maintain  the  track 
in  such  condition  as  not  to  obstruct  the  use  of  the  street  by  the  pik)lie. 


9.- 

Requested  instructions  relieving  a  street  railway  company  from  liability 
for  failing  to  maintain  a  track  laid  by  it  in  a  public  street  in  proper  condition 
for  the  use  of  the  street  by  the  public  in  case  the  franchise  had  been  lost  and 
the  property  in  the  track  abandoned  by  such  owner,  held  properly  refused  be- 
cause the  evidence  failed  to  show  such  an  abandonment  of  the  right  of  the 
property  in  the  track  by  defendant. 

10. — Charge — ^Kegligence — ^Notice. 

A  charge  as  to  the  liability  of  a  street  railway  company  for  negligence 
in  the  proper  maintenance  of  its  track  was  not  ground  for  reversal,  though 
omitting  to  require  notice  to  defendant  of  the  bad  condition  of  the  trade,  where 
the  evidence  showed  such  notice  and  no  special  instruction  was  requested  on 
the  subject. 

11. — Contributory  Kegligenoe— Reqnefted  Charge. 

Instruction  on  the  subject  of  contributory  negligence  by  one  using  a  public 
street  and  injured  by  an  obstruction  therein  caused  by  a  street  railway  track, 
held  to  properly  submit  the  issue  and  justify  the  refusal  of  further  instruc- 
tions thereon  specially  requested  by  defendant. 

18. — ^Damages — ^Physicians'  Bills — ^Pleading. 

It  seems  that  an  allegation  that  plaintiff  by  the  personal  injuries  for  which 
recovery  was  sought  had  been  compelled  to  pay  out  an  amount  named  for 
physicians'  bills  is  sufficient,  in  the  absence  of  special  exception,  to  admit  evi- 
dence that  such  bills  had  been  paid  and  that  they  were  reasonable  in  amount. 

18. — ^Damages — Charge — TTndue  Prominence. 

An  instruction  permitting  the  jury  to  consider  miscarriage  of  an  injured 
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woman  in  determining  the  amount  of  damages,  is  not  erroneous  as  giving  undue 
weight  to,  that  element  of  damages. 

14. — ^Damages  not  ExoessiYe. 

Evidence  considered  and  held  to  support  a  recovery  of  $2,500  as  damages 
for  personal  injuries. 

ON  BEHEABING. 

15. — Jnry — ^BUl  of  Ezoeptions. 

A  bill  of  exceptions  to  the  action  of  the  court  in  refusing  to  permit  co- 
defendants  to  consult  and  act  together  in  making  the  challenges  allowed  to 
each  does  not  disclose  prejudice  to  defendants  by  such  ruling  where  it  fails  to 
show  that  any  juror  was  accepted  who  would  nave  been  challenged  had  such 
conference  been  allowed. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore W.  T.  Simmons. 

Floumoy,  Smith  £  Storer,  for  appellant. — Plaintiff  L.  P.  Johns'  right 
to  recover  depending  solely  on  the  jury's  belief  of  his  own  statement  as 
to  how  the  injury  occurred,  the  court  should  have  admitted  the  evidence  . 
offered  by  appellant  to  the  effect  that  plaintiff  had  previously  tried  to 
obtain  money  from  appellant  Through  a  false  statement  to  the  effect  that 
he  had  been  ruptured  by  appellant,  for  the  reason  that  such  evidence 
showed  bias  and  hostility  on  the  part  of  witness  against  appellant,  and 
a  disposition  to  defraud  it,  all  of  which  was  important  for  the  jury  to 
consider  as  bearing  on  the  credibility  of  his  testimony.  Ingersoll  v. 
McWillie,  30  S.  W.,  56;  Ingersoll  v.  McWillie,  87  Texas,  647;  Went- 
worth  V.  Crawford,  11  Texas,  132;  Lumber  Co.  v.  Denham,  88  Texas, 
208;  Texas  &  Pacific  Ry.  Co.  v.  Brown,  78  Texas,  401;  1  Greenleaf, 
sec.  460;  IJnderhill  on  Evidence,  sec.  354b;  Evansich  v.  Gulf,  C.  &  S. 
F.  By.  Co.,  61  Texas,  27;  Daffan  v.  State,  11  Texas  App.,  79;  1  Thomp- 
son on  Trials,  sec.  450;  2  Encyclopaedia  of  Evidence,  408;  Missouri, 
K.  &  T.  Ey.  Co.  V.  McGlamory,  34  S.  W.,  361. 

The  witness  Johns  having  been  asked  on  cross-examination  if  he  had 
not  tried  to  collect  money  from  appellant  on  a  representation  that  appel- 
lant had  ruptured  him,  which  representation  was  false,  and  he  having 
answered  in  the  negative,  it  was  competent  for  appellant  to  prove  that 
he  did  so,  fey  the  witness  Voss.  Texas  &  P.  Ry.  Co.  r.  Brown,  78  Texas, 
401;  2  Ency.  Evidence,  408;  Donahoo  v.  Scott,  30  S.  W.,  386;  Missouri, 
K.  &  T.  Ry.  Co.  V.  McGlamory,  34  S.  W.,  361 ;  Uriderhill  on  Evidence, 
sec.  354b. 

It  was  reversible  error  for  the  court  to  prohibit  appellant's  attorneys 
from  consulting  with  the  attorneys  of  its  codefendant,  the  City  of  North 
Fort  Worth,  in  regard  to  the  jury  list  and  in  regard  to  striking  jurors 
therefrom  on  peremptory  challenges,  it  appearing  that  on  account  of 
such  refusal  by  the  court  certain  persons  were  allowed  to  remain  on  the 
jury  who  otherwise  would  have  been  challenged  peremptorily  by  appel- 
lant.   Banks  v.  San  Antonio  &  A.  P.  Ry.  Co.,  97  Texas,  213. 

There  being  no  contract  that  would  entitle  the  city  to  a  judgment 
over  against  appellant,  and  the  wrong,  if  any,  of  appellant  being  an 
act  of  omission  only  and  similar  in  its  nature  to  the  wrong,  if  any,  of 
the  city,  the  latter  was  not  entitled  to  a  judgment  over  against  appel- 
lant   Galveston,  H.  &  S.  A.  R^.  Co.  v.  Nass,  94  Texas,  255;  City  of 
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San  Antonio  v.  Smith,  94  Texas,  266;  City  of  San  Antonio  v.  Talerico, 
98  Texas,  151. 

There  being  evidence  to  the  effect  that  appellant  abandoned  the  rails 
and  ties  in  question  prior  to  the  time  of  the  alleged  injury  and  asserted 
no  ownership  or  control  over  same  at  the  time  of  such  injury,  it  was 
error  for  the  court  to  charge  the  jury  that  it  was  the  duty  of  appellant 
to  use  ordinary  care  to  keep  such  rails  and  ties  in  a  reasonably  safe 
condition,  if  they  should  believe  that  the  ownership  of  said  track  and 
ties  passed  to  appellant  by  the  transfer  from  the  Rosen  company.  1 
Cyclopaedia  of  Law,  4,  7,  8;  Staples  v.  Dickson,  88  Me.,  362;  HoUings- 
worth  V.  Holshousen,  17  Texas,  49;  North  Am.  Ex.  Cq.  v.  Adams,  104 
Fed.,  405. 

As  the  repairing  by  the  Citizens  Company  of  the  alleged  defect  re- 
sulting in  plaintiff's  wife's  injury  would  have  required  an  alteration  in 
the  surface  of  the  street,  and  as  the  City  of  North  Fort  Worth  had 
exclusive  control  over  the  streets,  it  was  not  proper  for  the  court  to 
charge  the  jury  that  the  duty  to  repair  rested  upon  the  Citizens  Com- 
pany in  the  absence  of  evidence  of  permission  or  instruction  from  the 
city  to  make  such  alteration  in  the  street  surface.  Sayles'  Texas  Civil 
Statutes,  art.  419;  French  v.  Jones,  191  Mass.,  522;  City  of  Llano  v. 
Llano  Coimty,  6  Texas  Civ.  App.,  132. 

The  Citizens  Company  not  being  obligated  by  any  contract  to  repair 
the  street  or  track  in  question,  and  not  having  placed  said  track  upon 
said  street  and  not  having  any  franchise  or  right  to  use  the  track  upon 
such  street,  and  never  having  in  fact  used  the  same  or  exercised  any 
dominion  or  jurisdiction  over  the  same,  there  was  no  duty  devolving 
upon  it  to  keep  the  street  where  said  rails  were  situated  in  a  reasonably 
safe  condition,  and  it  was  error  for  the  court  to  charge  that  such  duty 
devolved  upon  it  as  a  consequence  of  the  mere  ownership  of  the  raik 
Elliott  on  Boads  and  Streets,  sec.  772 ;  Galveston  City  By.  Co.  v.  Nolan, 
53  Texas,  139;  Houston  St.  By.  Co.  v.  Delesdernier,  84  Texas,  82; 
Houston  City  By.  Co.  v.  Bichart,  27  S.  W.,  918;  Houston  City  St.  By. 
Co.  V.  Medlenka,  17  Texas  Civ.  App.,  621;  Laredo  Electric  &  By.  Co. 
V.  Hamilton,  23  Texas  Civ.  App.,  480;  McLaughlin  v.  Trac  Co.,  34 
Atl.,  863 ;  People  v.  Chicago  etc.  By.  Co.,  67  111.,  118 ;  St.  By.  Co.  v, 
Limburger,  88  Texas,  79. 

The  Citizens  Company  not  having  constructed  the  track  m  question 
nor  used  nor  exercised  any  dominion  over  it,  and  having  no  right  to 
operate  it>  it  was  error  for  the  court  to  charge  the  jury  that  the  Citizens 
Company  owed  any  duty  of  repair  as  to  said  track,  or  the  street  where 
same  was  situated,  without  at  least  submitting  as  a  condition  of  lia- 
bility that  the  jury  should  first  find  that  the  Citizens  Company  knew, 
or  was  presumed  from  the  circumstances  to  have  known,  of  the  alleged 
dangerous  condition  of  the  track.  Wenzlick  v.  McCotter,  87  X.  Y., 
122;  1  Am.  Bep.,  358;  Staples  v.  Dickson,  88  Me.,  362;  Ahern 
v.  Steele,  115  K  Y.,  203;  12  Am.  St.  Bep.,  778;  Crommelin  v. 
Coxe,  30  Ala.,  318;  68  Am.  Dec,  120;  Woram  v.  Noble,  41 
Hun.,  398;  Freeman^s  Note  to  Plumer  v.  Harper,  14  Am.  Dec,  333; 
Morris  Canal  &  B.  Co.  v.  Byerson,  27  N.  J.  Law,  458 ;  Conhocton  Stone- 
road  Co.  v.  Buffalo,  N.  Y.  &  E.  By.  Co.,  51  N.  Y.,  673 ;  10  Am.  Sep., 
646 ;  Walter  v.  County  Com.  of  Wicomico  County,  35  Md.,  385 ;  Bruce 
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V.  State,  87  Ind.,  450;  Rychlicki  v.  City  of  St.  Louis,  115  Mo.,  662; 
Sloggy  V.  Dilworth,  38  Minn.,  179;  8  Am.  St.  Sep.,  656;  Graham  v. 
Chicago,  L  &  L.  By.  Co.  (Ind.),  74  N.  E.,  541;  Groff  v.  Ankenbrandt, 
124  111.,  51;  7  Am.  St.  Eep.,  342;  Johnson  v.  Lewis,  13  Conn.,  303; 
33  Am.  Dec,  405;  Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal.,  407; 
Laredo  Electric  &  By.  Co.  v.  Hamilton,  23  Texas  Civ.  App.,  480;  Mc- 
Laughlin V.  Trac.  Co.,  34  Atl.,  863;  Houston  St.  By.  Co.  v.  Medlenka, 
17  Texas  Civ.  App.,  621. 

The  court  erred  in  instructing  the  jury  that  they  might  compensate 
plaiiitiff  for  such  physician's  bills  as  were  reasonable  which  he  had  paid 
or  incurred  in  the  necessary  treatment  of  his  wife  for  her  injuries,  for 
the  reason  that  there  was  no  allegation  in  the  petition  to  the  effect  that 
any  reasonable  physician's  bills  were  paid  or  incurred  by  him.  The 
court  instructed  the  jury,  in  assessing  the  damages,  to  allow  for  "such 
physician's  bills  as  were  reasonable,  which  he  may  have  paid  or  incurred, 
if  any,  in  the  necessary  treatment  of  his  wife  for  such  injuries."  The  pe- 
tition alleges  that  plaintiff  "was  compelled  to  pay  out  and  incur  for 
physician's  bills  and  medicine,  for  the  necessary  treatment  of  his  wife's 
said  injuries,  to  wit:  the  sum  of  $100."  These  bills  were  nowhere 
alleged  to  be  reasonable.  Dr.  Cleveland  testified:  "My  bill  for  the 
services  was  $21  or  $22,  which  I  consider  a  very  reasonable  bill." 

The  court  erred  in  charging  the  jury  that  in  fixing  the  amount  of 
damages  they  might  take  into  consideration  the  miscarriage  of  plain- 
tiffs wife,  for  the  reason  that  the  same  is  a  charge  upon  the  weight  of 
the  evidence  and  gives  undue  prominence  to  such  miscarriage,  if  any, 
to  the  jury,  and  singles  out  or  emphasizes  one  element  of  damages 
claimed. 

McCari,  Bowlin  &  McCart,  for  appellee. — ^The  court  did  not  err  in 
refusing  to  permit  appellant  to  contradict  appellee  Johns  by  the  witness 
Voss,  because  said  matter  was  collateral  to  and  in  no  manner  connected 
with  the  case  on  trial,  and  a  witness  can  not  be  contradicted  in  a  col- 
lateral matter,  for  the  purpose  of  discrediting  his  testimony,  and  said 
evidence  was  wholly  irrelevant  and  immaterial  to  any  issue  in  the  case 
on  trial.  Dimmitt  v.  Bobbins,  74  Texas,  445 ;  Gulf,  C.  &  S.  F.  By.  Co. 
V.  Johnson,  83  Texas,  633 ;  Texas  &  P.  By.  Co.  v.  Dishman,  41  Texas 
Civ.  App.,  250;  Johnson  v.  State,  22  Texas  App.,  223;  Green.  Dig., 
p.  11487,  sec.  173. 

The  record  now  shows  that  the  Bosen  Company  and  Citizens  Com- 
pany were  not  entitled  to  separate  challenges,  because  the  evidence  dis- 
closed conclusively  that  the  Bosen  Company  had  sold  the  railroad  track 
in  question  to  the  Citizens  Company  and  had  ceased  any  control  over 
it  before  the  accident,  and  as  to  this  there  was  no  contest  as  between 
the  two  companies,  therefore  they  were  not  entitled  to  separate  chal- 
lenges. And  further,  said  defendants  did  not  plead  over  against  each 
other  nor  against  the  city,  but  joined  in  a  common  answer  against  plain- 
tiff, and  should  have  been  allowed  but  six  challenges  between  them. 
Sweeney  v.  Taylor  Bros.,  41  Texas  Civ.  App.,  365. 

It  was  not  error  for  the  court  to  charge  the  jury  to  find  for  the  city 
over  against  appellant,  in  the  event  that  it  returned  a  verdict  in  favor 
of  appellee  against  the  city,  but  as  the  jury  found  in  favor  of  the  city, 
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if  Buch  charge  was  error,  no  possible  injury,  that  we  can  see,  was  done 
appellant.  San  Antonio  Gas  Company  v.  Singleton,  24  Texas  Civ.  App., 
341;  City  of  Port  Worth  v.  AUen,  10  Texas  Civ.  App.,  488;  City  of 
Corsicana  v.  Tobin,  23  Texas  Civ.  App.,  492. 

The  theory  upon  which  the  case  was  tried  as  related  to  appellee,  was 
that  if  the  Bosen  Company,  so  called  for  convenience,  in  an  endeavor 
to  acquire  a  franchise  over  the  street  in  question  for  street  railway  pur- 
poses, constructed  a  railway  track  on  said  street  four  rails  in  length, 
as  shown  by  the  evidence,  that  it  was  the  duty  of  said  company,  at  com- 
mon law,  and  under  the  ordinance  in  evidence,  to  use  ordinary  care  to 
keep  said  track  in  a  reasonably  safe  condition  for  travel  over  the  street, 
while  it  permitted  its  property,  namely,  the  rails  and  ties,  its  railway, 
to  remain  in  said  street,  and  it  having  sold  all  its  property,  rights,  privi- 
leges and  franchises,  including  the  track  in  question  to  the  Citizens  Com- 
pany, appellant  herein,  that  it  owed  the  same  duty  to  the  public  while 
it  permitted  its  property,  the  railway  track  in  question,  so  acquired  from 
the  Bosen  Company,  to  remain  in  the  street  in  question.  There  was 
no  evidence  whatever,  of  any  probative  force,  to  establish  the  conten- 
tion that  either  appellant  or  the  Bosen  Company  had  abandoned  the 
property  in  the  street  railroad  in  question.  Dallas  City  v.  McCuUough, 
95  S.  W.,  1121 ;  Davis  v.  Austin,  22  Texas  Civ.  App.,  461 ;  4  Green. 
Dig.  sec.  478,  et  seq.;  1  Thompson  Neg.,  1190,  1199,  1238,  1310,  et 
seq.;  7  Id.  (Supp.),  sec.  1200;  6  Thompson  Neg.,  7638;  2  Thompson 
Neg.,  1353,  1360,  1356,  1358,  1359,  and  corresponding  sections  in  Vol. 
7;  21  A.  &  E.  C.  L.,  720,  and  notes. 

The  court  did  not  err  in  charging  the  jury  that  if  it  found  for  plain- 
tiff that  it  could  compensate  him  for  the  physician's  bills  incurred  by 
him  in  treating  his  wife  for  her  injuries,  because  the  evidence  showed 
that  he  incurred  such  bills  and  that  the  same  were  reasonable  and  neces- 
sary, and  the  allegations  in  plaintiff's  petition  as  to  such  were  sufficient, 
no  special  exception  having  been  urged  by  appellant  to  same,  and  the 
failure  of  the  petition  to  allege  the  matter  any  fuller  than  was  done  was 
cured  by  the  verdict. 

PRESLER,  Associate  Justice. — Appellee  brought  this  suit  in  the 
court  below  against  appellant,  Citizens  Railway  &  Light  Company  (here- 
inafter for  convenience  styled  Citizens  Company),  and  Port  Worth  & 
Rosen  Heights  Street  Railway  Company  (hereinafter  styled  the  Rosen 
Company)  and  the  city  of  North  Fort  Worth  (hereinafter  styled  the 
city),  defendants,  for  damage  to  his  wife,  the  charging  part  of  his  peti- 
tion, as  far  as  necessary  to  state,  being  as  follows :  "That  heretofore,  to 
wit,  on  the  26th  day  of  June,  1907,  and  long  prior  thereto,  the  defend- 
ants owned,  kept  and  maintained  and  negligently  permitted  to  be  kept 
and  maintained  a  nuisance,  to  wit,  dangerous  obstructions,  to  wit,  cer- 
tain old  street  car  track  rails  and  ties,  the  same  protruding  about  six 
inches  above  the  surface  of  the  earth,  in  a  certain  public  street  and 
highway  within  the  corporate  limits  of  the  said  city  of  North  Port  Worth, 
to  wit.  Central  Avenue,  and  that  on  the  day  and  'year  last  aforesaid 
plaintiff  was  driving  in  a  wagon  along  said  street  and  highway,  accom- 
panied by  his  wife,  Mrs.  Ella  Johns,  and  while  exercising  due  care  for 
their  safety,  the  wheels  of  said  wagon  came  in  contact  with  one  of  said 
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rails  80  protruding  above  the  surface  of  the  earth,  and  by  reason  of  the 
collision  and  impact  caused  thereby,  plaintiff's  said  wife  was  thrown 
violently  against  the  back  of  the  seat  upon  which  they  were  riding,  break- 
ing same  and  violently  throwing  plaintiff's  said  wife  backward  over  and 
across  said  seat  and  onto  and  across  the  sideboard  of  said  wagon,''  etc. ; 
and  then  alleging  serious  injuries  to  his  said  wife.  The  appellant  an- 
swered jointly  with  the  Bosen  Company  by  general  demurrer,  general 
denial  and  plea  of  contributory  negligence  upon  the  part  of  appellee. 
The  defendant  the  city  of  North  Fort  Worth  answered  separately  from 
the  other  two  defendants  by  general  demurrer  and  denial,  plea  of  con- 
tributory negligence  on  the  part  of  appellee,  and  pleaded  over  against 
the  other  two  defendants  and  asked  for  judgment  against  said  defend- 
ants for  any  amount  which  plaintiff  might  recover  of  it.  Plaintiff  ob- 
tained a  verdict,  upon  which  judgment  was  rendered  in  his  favor,  for 
$2,500  against  the  Citizens  Company,  the  verdict  and  judgment,  how- 
ever, being  in  favor  of  the  Bosen  Company  and  the  city.  From  this 
judgment  appellant  prosecutes  this  appeal  and  here  assigns  error. 

The  case  appears  to  have  been  tried  in  the  court  below  on  the  theory, 
as  concerned  appellee  as  against  this  appellant,  that  if  appellant  owned 
the  street  railway  track  in  question,  it  was  its  duty  to  keep  the  part  of 
the  street  occupied  by  it  and  adjacent  to  the  rails  in  a  reasonably  safe 
condition  for  public  travel,  regardless  of  whether  appellant  was  actually 
using  the  track  for  street  car  purposes  or  not,  the  assumption  being 
that  this  was  a  common  law  duty,  as  well  as  a  duty  imposed  by  the 
ordinance  in  evidence,  upon  appellant's  part,  and  the  case  was  sub- 
mitted to  the  jury  by  the  charge  of  the  court  upon  that  theory. 

The  main  contention  of  appellant,  upon  which  it  seeks  to  avoid  lia- 
bility in  this  case,  is  that  if  the  Bosen  Company,  after  placing  the  rail- 
way track  in  said  street,  had  abandoned  same,  or  that  if  appellant  after 
acquiring  said  track  had  abandoned  it  and  not  used  it,  neither  of  the 
said  companies  would  be  liable,  on  the  theory  that  a  corporation  can 
construct  a  line  of  street  railway  along  a  public  street,  cease  using  the 
same  and  leave  it  in  the  street,  and  thereafter  owe  no  duty  to  the  public 
to  see  that  it  did  not  become  dangerous  to  travel,  and  that  it  would 
not  become  liable  to  any  person  injured  if  it  did  become  a  public  nui- 
sance and  cause  injury  to  a  traveler  lawfully  using  the  street.  We  find 
no  proof  in  the  record  that  either  the  Bosen  Company  or  the  Citizens 
Company,  appellant  herein,  abandoned  said  railway  track  in  the  sense 
that  it  gave  up  title  to  it.  On  the  contrary,  the  proof  shows  that  the 
Bosen  Company  owned  the  property  in  question,  sold  it  to  appellant, 
and  that  appellant  recognized  this  fact  by  afterwards  taking  up  and 
using  the  material  composing  such  railway  track.  There  appears  to 
be  no  proof  that  either  appellant  or  the  Bosen  Company  used  that  part 
of  the  track  for  street  railway  traffic,  but  the  evidence  does  show,  in 
onr  opinion,  that  they  did  not  abandon  title  to  the  property  so  placed 
in  the  street  and  afterwards  becoming  an  obstruction  therein  by  its  ex- 
posed condition,  causing  the  injury  and  damage  to  appellee's  wife. 

Appellant  devotes  a  good  part  of  its  brief  to  the  question  of  notice 
to  it  of  the  nuisance  created  by  the  railway  track  placed  in  said  street, 
and  of  which  it  had  become  the  owner.  The  evidence  shows  that  the 
Bosen  Company  put  the  track  in  question  in  the  street  and  owned  it 
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at  the  time  it  sold  out  to  the  appellant^  Citizens  Company,  on  the  1st 
day  of  August,  1906,  and  that  appellant  in  such  sale  acquired  the  prop- 
erty in  question,  and  that  its  general  superintendent,  A.  J.  Dunklin, 
before  this  accident  knew  of  the  franchise  of  the  Eosen  Company,  where 
this  track  and  rails  were  laid,  and  that  appellant's  general  superin- 
tendent, J.  T.  Voss,  before  the  accident  to  appellee's  wife  knew  of  this 
track's  being  there,  120  feet  in  length,  and  saw  that  one  of  the  rails 
was  exposed;  that  appellant  after  the  accident  had  part  of  the  track 
taken  up;  and  appropriated  all  of  the  rails  of  all  the  track  to  appel- 
lant's use. 

The  appellant  in  its  first  assignment  complains  of  <the  action  of  the 
court  in  refusing  to  permit  appellant  to  contradict  appellee  Johns  by 
the  witness  Yoss.  as  to  what  appellee  had  stated  to  officers  of  appellant 
with  reference  to  a  claim  made  by  appellee  against  appellant  for  in- 
juries to  himself  on  a  prior  occasion,  and  as  to  whether  or  not  he  had 
stated  to  such  officers  some  months  before  the  injury  to  his -wife,  and 
in  trying  to  settle  his  said  claim  he  had  against  appellant  for  injuries 
to  himself,  that  he  had  been  ruptured  by  the  accident  to  him,  appellant 
contending  that  such  evidence  was  admissible  for  the  purpose  of  show- 
ing the  disposition  upon  the  part  of  the  appellee  to  defraud  this  appel- 
lant, his  bias  as  a  witness,  and  for  the  purpose  of  impeaching  said  wit- 
ness, as  shown  by  its  bill  of  exception.  We  are  of  the  opinion  that 
the  court  did  not  err  in  excluding  the  testimony  in  question,  because 
the  matter  to  which  it  related  was  collateral  to  and  in  no  manner  con- 
nected with  the  case  on  trial,  and  that  a  witness  can  not  be  contradicted 
in  a  collateral  matter  for  the  purpose  of  discrediting  his  testimony,  and 
that  said  evidence  appears  to  be  wholly  irrelevant  and  immaterial  to 
any  issue  in  this  case.  An  approved  test  as  to  whether  or  not  the  matter 
inquired  into  is  collateral  is:  **Would  the  cross-examining  party  be 
entitled  to  prove  it  as  a  part  of  his  own  case  tending  to  establish  his 
own  plea  ?"  Tested  by  this  rule,  the  questions  propounded  to  Johns  on 
cross-examination  were  undoubtedly  collateral  to  any  issue  in  the  case  on 
trial.  The  Supreme  Court  in  the  case  of  Dimmitt  v.  Bobbins,  74  Texas, 
445,  says :  "It  seems  to  be  a  well  settled  principle  that  a  witness  can 
not  be  cross-examined  as  to  any  fact  which  is  collateral  and  irrelevant 
to  the  issue,  merely  for  the  purpose  of  contradicting  the  witness."  Cit- 
ing 1  Greenleaf  on  Evidence,  section  449.  As  to  the  bias,  interest  or 
prejudice  of  the  witness,  there  is  a  wide  distinction  between  the  ordin- 
ary witness  and  a  party  to  the  suit.  This  distinction  has  heretofore  been 
recognized  by  this  court  in  the  case  of  Ry.  Co.  v.  Dishman,  41  Texas 
Civ.  App.,  250,  in  which  case  the  court  said:  ** Appellee,  while  testi- 
fying in  his  own  behalf,  on  cross-examination  was  asked  if  he  had  not 
had  a  great  number  of  suits  against  appellant  company,  and  did  not 
have  at  the  time  one  pending  on  appeal,  in  addition  to  the  present  suit, 
he  would  have  answered  that  he  had  had  a  number  of  suits  against 
appellant,  and  also  had  one  on  appeal  at  that  time,  but  upon  objection 
of  appellee  that  the  same  was  immaterial  and  did  not  tend  to  prove 
any  issue  in  the  case,  the  court  excluded  the  evidence.  In  this  we  think 
there  was  no  error.  It  is  insisted  by  appellant  that  this  testimony 
should  have  been  admitted  for  the  purpose  of  showing  intent  and  good 
faith  in  bringing  the  suit;  and  for  the  purpose  of  showing  bias  or  feel- 
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ing  against  defendant.  The  first  contention  is  evidently  frivolous^  for 
whatever  appellee's  intent  or  good  faith  in  bringing  the  suit  may  have 
been,  it  would  not  affect  his  right  to  a  recovery,  if  he  stated  and  proved 
a  good  cause  of  action.  Nor  was  the  evidence  admissible  for  the  pur- 
pose of  showing  bias  or  feeling  against  appellant.  Necessarily  a  plain- 
tiff in  an  action  is  interested  and  to  that  extent  stands  discredited  be- 
fore the  jury.  Proof,  therefore,  that  appellee  had  other  suits  against 
appellant  would  add  nothing  to  the  established  fact  that  he  had  cause 
for  bias  against  the  appellant.^'  We  do  not  think  that  the  evidence 
in  question  was  admissible  to  show  an  attempt  to  defraud  appellant 
on  appellee's  part,  because  there  appears  to  be  no  evidence  in  this  case, 
or  in  appellee's  claim  for  injuries  to  himself,  indicating  that  appellee 
was  trying  to  defraud  appellant.  Dimmit  v.  Bobbins,  74  Texas,  445; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  Johnson,  83  Texas,  633;  Texas  &  P.  By. 
Co.  V.  Dishman,  41  Texas  Civ.  App.,  260;  Johnson  v.  State,  22  Texas 
Apps.,  223. 

Appellant  by  its  second  and  third  assignments  of  error  complains  of 
the  action  of  the  court  in  prohibiting,  on  the  objection  of  the  plaintiff's 
attorneys,  a  consultation  bet^i^een  the  attorneys  for  the  defendant  street 
railway  companies,  to  wit,  the  Citizens  Company  and  the  Bosen  Com- 
pany, and  the  attorneys  for  the  defendant  the  city  of  North  Fort  Worth, 
in  regard  to- the  jury  list  and  in  regard  to  striking  jurors  therefrom  on 
peremptory  challenges,  contending  that  it  was  reversible  error  for  the 
court  to  prohibit  appellant's  attorneys  from  consulting  with  the  attorneys 
of  the  city  of  North  Fort  Worth  in  regard  to  the  matter  of  the  jury 
list,  and  in  regard  to  striking  jurors  therefrom  on  peremptory  chal- 
lenges, and  that  on  account  of  such  refusal  by  the  court  certain  persons 
were  allowed  to  remain  on  the  jury  who  would  otherwise  have  been 
challenged  peremptorily  by  appellant.  We  are  of  the  opinion  that  the 
court  did  not  err  in  not  permitting  attorneys  for  the  three  defendants 
to  consult  together  before  exercising  their  peremptory  challenges,  as 
that  was  a  matter  within  the  discretion  of  the  court,  and  it  is  not  shown 
that  the  court  abused  its  discretion. 

We  are  further  of  the  opinion  that  the  Bosen  Company  and  the  ap- 
pellant, the  Citizens  Company,  were  not  entitled  to  separate  challenges, 
because  the  evidence  discloses  conclusively  that  the  Bosen  Company 
sold  the  railroad  track  in  question  to  the  Citizens  Company,  and  had 
ceased  any  control  over  it  before  the  accident,  and  as  to  this  there  was 
no  contest  as  between  the  two  companies,  and  further,  said  defendants 
did  not  plead  over  against  each  other,  nor  against  the  city,  but  joined 
in  a  common  answer  against  plaintiff  and  should  not  have  been  allowed 
more  than  six  challenges  between  them.  St.'  Louis  S.  W.  By.  Co.  of 
Texas  v.  Barnes,  72  S.  W.,  1041,  and  cases  cited. 

We  are  of  the  opinion  that  objection  to  the  court's  charge,  as  set  out 
in  appellant's  fourth  assignment  of  error,  is  not  well  taken,  the  por- 
tion of  the  charge  complained  of  being  as  follows:  "If  you  believe 
and  find  from  the  evidence  that  the  plaintiff  in  the  night  time,  about 
the  date  named  in  the  petition,  was  driving  a  wagon  on  and  over  said 
street,  accompanied  by  his  wife,  and  while  attempting  to  drive  over 
said  street  railway  track,  the  wheel  of  his  wagon  came  in  contact  with  the 
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said  rail^  and  if  it  did  come  in  contact  with  the  same^  and  that  the  plain- 
tiff was  using  due  care  for  the  safety  of  himself  and  his  wife^  and  that 
by  reason  of  the  wheel  of  said  wagon  so  colliding  with  said  rail,  if 
it  did  collide  with  it,  that  plaintiff's  wife  was  injured  thereby,  if  you 
find  from  the  evidence  that  she  was  injured,  then  it  will  be  your  duty 
to  find  for  the  plaintiff  against  said  defendant  and  assess  his  damages 
as  hereinafter  directed  '/^  and  the  full  charge  of  the  court,  as  concerns 
negligence  or  not  upon  the  part  of  appellant,  was  as  follows :    "If  you 
believe  and  find  from  the  evidence  that  the  Bosen  Company  acquired  a 
franchise  from  the  city  to  build  and  operate  a  line  of  street  railway 
over  said  street  (Central  Avenue),  and  that  in  order  to  hold  said  fran- 
chise it  placed  in  said  street  the  rails  and  ties  mentioned  in  the  evi- 
dence, and  that  afterwards,  on  the  1st  day  of  August,  1906,  said  Bosen 
Company  sold  all  of  its  property  and  rights  and  franchises  to  said 
Citizens  Company,  and  in  this  connection  the  court  charges  you  that 
by  the  terms  of  the  conveyance  read  in  evidence  the  property  in  and 
title  to  said  railway  track  and  ties  passed  to  said  Citizens  Company, 
if  the  said  Bosen  Company  owned  the  same  at  the  time  of  said  transfer; 
then  you  are  charged  that  it  became  the  duty  of  said  Citizens  Company 
to  use  the  same  care  as  hereinbefore  defined  as  to  the  city  in  the  pre-   . 
ceding  paragraph  hereof  to  keep  said  rails  and  ties  and  said  street  where 
same  were  situated  in  a  reasonably  safe  condition  in  order  to  avoid 
injuries  to  persons  driving  vehicles, over  same  at  night,  and  if  you  fur- 
ther believe  from  the  evidence  that  it  failed  to  use  such  care,  and  if  you 
find  from  the  evidence  that  the  said  street  at  said  place,  on  account  of 
such  rails  protruding  above  the  surface  of  the  street,  if  they  did  so  pro- 
trude, rendered  said  street  unsafe  and  dangerous  to'  persons  traveling 
upon  the  same,  in  vehicles,  and  that  a  person  of  ordinary  care,  if  own- 
ing such  railway,  rails  and  ties,  would  not  have  permitted  said  street 
and  rails  to  be  and  remain  in  such  condition,  then  you  are  charged 
that  said  defendant  was  guilty  of  negligence  in  respect  to  the  matter 
about  which  you  are  being  charged,  and  if  you  believe  and  find  from 
the  evidence  that  the  plaintiff,  in  the  night  time,  about  the  date  men- 
tioned in  the  petition,  was  driving  a  wagon  on  and  over  said  street, 
accompanied  by  his  wife,  and  while  attempting  to  drive  over  said  rail- 
way track,  that  the  wheel  of  his  wagon  came  in  contact  with  said  rail, 
if  it  did  come  in  contact  with  same,  and  that  plaintiff  was  using  due 
care  for  the  safety  of  himself  and  wife,  and  that  by  the  reason  of  the 
wheel  of  said  wagon  so  colliding  with  said  rail,  if  it  did  collide  with 
it,  that  plaintiff's  wife  was  injured  thereby,  if  you  find  from  the  evi- 
dence that  she  was  injured,  then  it  will  be  your  duty  to  find  for  the 
plaintiff  against  said  defendant  and  assess  his  damages  as  hereinafter 
directed.'*    And  the  part  of  the  charge  as  to  the  care  required  by  the 
city  is  as  follows :     "It  was  the  duty  of  the  city  to  use  ordinary  care 
to  keep  said  street,  Central  Avenue,  and  the  street  car  ties  and  rails 
thereon,  that  is,  the  place  they  were  upon  in  said  street,  in  a  reasonably 
safe  condition  for  the  public  travel,  and  for  persons  driving  on  and  over 
same  in  order  to  avoid  injuries  to  persons  so  using  said  street.''    Being 
of  opinion  that  the  charge  of  the  court,  considered  as  a  whole,  was  not 
erroneous  in  the  matter  complained  of,  said  assignment  is  here  disal- 
lowed and  overruled. 
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Appellant's  fifth  assignment  is  to  the  effect  that  the  court  erred  in 
giving  the  following  instruction  to  the  jury:  "If  you  find  a  verdict 
in  favor  of  the  plaintiff  against  the  city,  and  .also  against  either  of  the 
other  defendants,  then  it  will  be  your  duty  to  find  a  verdict  against  such 
other  of  the  defendants  as  you  may  find  against  in  favor  of  the  city/' 
contending  thereunder  that  there  was  no  contract  that  would  entitle 
the  city  to  a  judgment  over  against  the  appellant,  and  that  the  wrong, 
if  any,  of  the  appellant,  being  an  act  of  omission  only,  and  similar 
in  its  nature  to  a  wrong,  if  any,  of  the  city,  the  latter  was  not  entitled 
to  a  judgment  over  against  appellant.  We  are  unable,  however,  to  con- 
cur with  appellant  that  the  giving  of  this  charge  by  the  court  was  error. 
The  city  in  its  answer  pleaded  over  against  the  appellant  in  the  event 
judgment  was  rendered  against  it,  and  the  ordinance  granting  the  Bosen 
Company  the  right  to  lay  the  track  in  question  in  the  first  instance  pro- 
vided that  said  company  was  to  keep  the  track  and  street  where  the 
same  was  laid  in  good  repair,  and  on  a  level  with  the  surface  of  the 
street,  and  further  provided  that  in  case  of  injury  to  any  person  for 
failure  to  do  so,  it  would  -hold  the  city  harmless.  Appellant,  before 
the  injury,  had  purchased  the  property  from  the  Bosen  Company  and 
later  exercised  its  ownership  over  said  property  by  taking  up  and  re- 
moving the  same  from  the  street  and  appropriating  it  to  its  own  use. 
However,  we  regard  the  question  presented  by  this  assignment  as  imma- 
terial, in  view  of  the  fact  that  the  jury  found  in  favor  of  the  city  against 
appellee,  and  if  it  be  conceded  that  such  charge  was  error,  we  are  un- 
able to  see  that  any  possible  injury  was  done  appellant  by  giving  the 
same.  San  Antonio  Gas  Co.  v.  Singleton,  24  Texas  Civ.  App.,  341 ;  Fort 
Worth  V.  Allen,  10  Texas  Civ.  App.,  488 ;  Corsicana  v.  Tobin,  23  Texas 
Civ.  App.,  492. 

Appellant's  sixth  assignment  of  error  complains  that  the  court  erred 
in  tiiat  portion  of  his  charge  wherein  he  instructed  the  jury  that  if 
the  ownership  of  said  railway  track  and  ties  passed  to  the  Citizens  Com- 
pany by  the  transfer  to  it  from  the  Bosen  Company,  then  it  became  the 
duty  of  the  Citizens  Company  to  use  ordinary  care  to  keep  said  rails 
and  ties,  and  the  street  wherein  the  same  were  situated,  in  a  reasonably 
safe  condition  in  order  to  avoid  injury  to  persons  driving  vehicles  over 
the  same  at  night,  regardless  of  whether  the  Citizens  Company  had 
abandoned  said  track,  rails  and  ties,  or  not,  appellant  contending  that 
it  had  abandoned  the  rails  and  ties  in  question  prior  to  the  time  of  the 
alleged  injury  and  asserted  no  ownership  or  control  over  the  same  at 
the  time  of  such  injury,  and  further,  in  its  second  proposition  under 
said  assignment,  that  the  city  of  North  Fort  Worth  had  exclusive  con- 
trol over  the  streets  and  that  it  was  error  for  the  court  to  charge  the 
jury  that  the  duty  of  repair  rested  upon  the  Citizens  Company  in  the 
absence  of  evidence  of  permission  or  instruction  from  the  city  to  make 
such  alteration  as  might  be  necessary  in  the  street  surface.    We  are  of 
the  opinion  that  there  was  no  error  on  the  part  of  the  court  in  giving 
the  charge  complained  of.    The  theory  upon  which  this  case  was  tried 
as  related  to  appellee,  and  which  we  here  hold  to  be  correct  under  the 
law  and  the  facts  of  this  case,  was  as  follows :    That  if  the  Bosen  Com- 
pany, in  an  endeavor  to  acquire  franchise  over  the  street  in  question 
for  street  railway  purposes,  constructed  a  railway  track  on  said  street 
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four  rails  in  length,  as  shown  by  the  evidence,  then  it  was  the  duty 
of  said  company  at  common  law,  as  well  as  under  the  ordinance  in  evi- 
dence, to  use  ordinary  care  to  keep  said  track  in  a  reasonably  safe  con- 
ition  for  travel  over  the  street,  while  it  permitted  its  property,  namely, 
the  rails  and  ties,  its  railway,  to  remain  in  said  street,  and  it  having 
sold  all  its  property  rights,  privileges  and  franchises,  including  the  track 
in  question,  to  the  Citizens  Company,  appellant  herein,  and  appellant 
having  accepted  the  same,  that  said  appellant  owed  the  same  duty  to 
the  public  while  it  permitted  its  property,  the  railway  track  in  ques- 
tion, so  acquired  from  the  Bosen  Company  to  remain  in  the  street  in 
question.  We  are  of  opinion  that  the  record  shows  no  evidence  of  any 
probative  force  to  establish  the  contention  that  either  the  appellant  or 
the  Bosen  Company  had  abandoned  the  property  in  the  street  railroad 
in  question.  As  to  whether  or  not  the  two  companies  had  abandoned 
the  idea  of  ever  using  that  street  for  street  railway  purposes  in  con- 
nection with  the  part  of  the  track  in  question,  before  appellee's  wife 
was  injured,  is  by  no  means  clear,  but  it  appears  from  the  evidence  that 
after  she  was  injured  appellant  took  its  property  out  of  the  street  and 
used  it,  that  being  regarded  by  appellee  as  showing  conclusively  that 
appellant  owned  said  track,  and  appellee's  contention  being  under  the 
evidence  that  the  Bosen  Company,  while  owning  the  railway  track,  should 
have  kept  it  in  a  reasonably  safe  condition  for  public  travel,  and  that 
when  appellant  purchased  it  from  the  Bosen  Company,  it  owed  the 
same  duty  to  the  public,  such  obligations  arising  under  the  common 
law  as  well  as  under  the  ordinance  in  evidence,  and  that  the  Bosen  Com- 
pany having  acquired  the  right  to  lay  the  track  in  question  from  the 
city  under  contract  to  keep  the  same  in  repair  and  to  hold  the  city  harm- 
less in  case  of  failure  and  injury  to  a  third  person,  the  Citizens  Com- 
pany, when  it  acquired  the  property  by  purchase  from  the  Bosen  Com- 
pany assumed  in  law  the  burden  resting  on  the  Bosen  Company  to  keep 
the  same  in  repair  as  long  as  it  permitted  the  property  to  remain  in 
the  street,  and  that  therefore  there  was  a  contractual  as  well  as  a  com- 
mon law  duty  upon  appellant  to  do  so,  a  breach  of  which  gave  any 
injured  party  a  right  of  action  against  appellant,  which  contention  we 
here  sustain. 

It  appearing  from  the  evidence  that  some  time  after  the  injury  to 
plaintiff's  wife  appellant  had  taken  up  and  removed  from  said  street 
the  rails  in  question  without  interference  or  objection  upon  the  part  of 
the  city,  we  do  not  think  that  the  question  of  permission  or  authority 
from  the  city  to  either  maintain  the  street  in  a  safe  condition  or  re- 
move the  ties  and  rails  therefrom  is  material  in  this  case. 

Appellant's  seventh  assignment  of  error  complains  of  the  court  for 
refusing  to  give  its  special  instruction  No.  5,  as  requested,  to  the  effect 
that  if  the  defendant  street  railway  companies,  or  either  of  them,  had 
abandoned  the  track  in  controversy  and  surrendered  all  control,  claim 
and  interest  in  the  same,  and  at  the  time  of  the  accident  complained 
of  said  defendants,  or  either  of  them,  so  abandoning  said  track  had 
not  resumed  authority  or  control  over  the  same,  then  as  to  such  de- 
fendant or  defendants  so  abandoning  and  not  resuming  authority  or 
control  over  said  tracks,  the  jury  should  find  in  its  or  their  favor;  and 
also  appellant's  eight  assignment,  relating  to  the  court's  refusal  to  give 
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its  special  instruction  No.  7,  to  the  effect  that  if,  when  the  franchise 
of  defendant  railway  companies  on  Central  Avenue  expired,  the  track 
in  controversy  was  in  a  safe  condition  for  travel  on  said  street  by  per- 
sons using  the  said  street,  and  if  between  the  time  when  the  franchise 
expired  and  the  time  of  the  accident  the  said  railway  companies,  or 
either  of  them,  did  not  exercise  any  control  over  or  assert  any  interest 
in  said  track,  the  jury  should  find  a  verdict  in  its  or  their  favor.  As 
both  of  these  assignments  relate  to  the  same  matter,  to  wit,  the  question 
of  abandonment,  they  will  be  here  considered  together.  The  theory  of 
the  appellant  in  the  trial  of  this  case  was  that  if  the  Rosen  Company, 
after  having  failed  to  procure  its  franchise  to  operate  a  line  of  street 
railway  on  Central  Avenue,  had  abandoned  the  track  in  question  before 
selling  its  properties  to  appellant,  and  that  appellant  had  continued 
the  same  abandonment,  then  that  neither  the  Rosen  Company  nor  appel- 
lant would  be  under  any  duty  to  keep  the  track  in  question  in  safe 
condition  for  travel,  and  that  neither  would  be  liable  to  any  person  that 
might  be  injured  by  its  failure  to  keep  such  track  in  such  safe  condition. 
The  special  charges  above  referred  to  and  requested  by  appellant  and 
the  Rosen  Company  presented  this  idea  in  different  forms  and  the  failure 
to  give  them  is  the  basis  of  said  assignments.  We  are  of  the  opinion 
that  the  court  did  not  err  in  refusing  to  give  said  special  instructions, 
for  the  reason  that  the  evidence  did  not  call  for  such  charges,  even  had 
they  contained  a  correct  legal  proposition.  The  Rosen  Company  having 
placed  the  street  car  track  in  question  in  Central  Avenue,  in  an  effort 
to  acquire  a  street  railway  car  franchise  on  said  street,  and  having  failed 
to  acquire  said  franchise  permitted  its  said  track  to  remain  in  the  street, 
and  appellant  having  purchased  the  same  from  the  Rosen  Company,  and 
knowing  through  its  superior  officers  and  agents  that  it  had  purchased 
the  same,  and  then  permitted  the  same  to  remain  in  the  street  until 
it  saw  proper  to  remove  it  when  it  had  a  particular  use  for  it,  it  was 
undoubtedly  its  duty  to  exercise  ordinary  care  to  keep  the  same  from 
becoming  and  remaining  in  a  dangerous  condition  to  public  travel,  and 
having  failed  to  use  such  care,  as  found  by  the*  jury,  and  appellee's  wife 
being  injured  by  reason  thereof,  as  shown  by  the  evidence,  we  are  of 
the  opinion  that  appellee  was  liable,  as  held  by  the  court  below  and 
found  by  the  jury. 

Appellant  under  its  ninth  assignment  contends  that  it  was  error  for 
the  court  to  charge  the  jury  that  the  Citizens  Company  (appellant  here- 
in) owed  any  duty  of  repair  as  to  the  street  railway  track  on  Central 
Avenue,  or  as  to  the  street  where  the  same  was  situated,  without  at  least 
snbmitting  as  a  condition  of  liability  that  the  jury  should  first  find  that 
the  Citizens  Company  knew  or  was  presumed  from  the  circumstances 
to  have  known  of  the  alleged  dangerous  condition  of  the  track.  We  are 
of  the  opinion  that  there  was  no  error  in  the  court's  failing  to  submit 
to  the  jury  the  question  of  notice,  or  knowledge  of  the  Citizens  Com- 
pany, appellant,  of  the  dangerous  condition  of  said  track  in  question. 
No  special  charge  relating  to  such  matter  is  shown  to  have  been  requested 
by  appellant. 

The  evidence,  both  direct  and  circumstantial,  establishes  the  fact  that 
appellant  did  have  notice,  at  and  prior  to  the  time  of  the  injury  to  ap- 
pellee's wife,  that  the  obstruction  would  probably — nay,  certainly,  in 
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the  absence  of  due  care — ^become  an  active  nuisance,  dangerous  to  those 
vho  might  travel  the  street,  and  further  notice  was  not  required.  Be- 
sides, appellant  not  having  requested  a  special  charge  on  that  issue,  the 
error,  if  any,  was  a  mere  omission  and  was  not  such  as  to  call  for  a 
reversal  of  this  case. 

Appellant  under  its  tenth  assignment  of  error  contends  that  the  Citi- 
zens Company  not  having  laid  the  track  in  question,  and  never  having 
used  it  or  been  in  possession  of  it,  and  having  no  notice  of  the  danger- 
ous condition,  if  any,  that  it  was  alleged  to  have  gotten  into  by  reason 
of  the  washing  away  of  the  street  adjacent  to  the  track,  it  was  not  liable 
for  the  alleged  injury.  The  special  charge  requested  and  refused  by  the 
court  was  as  follows:  "You  are  instructed  that  the  right  of  the  de- 
fendant Fort  Worth  &  Rosen  Heights  Street  Bailway  Company  and  the 
defendant  Citizens  Railway  &  Light  Company  to  maintain  and  operate 
a  street  railway  at  the  place  where  plaintiff's  wife  claims  to  have  been 
hurt  had  ceased,  and  the  city  of  North  Fort  Worth  had  refused  to  ex- 
tend or  renew  such  right  before  the  time  that  plaintiff's  wife  received 
her  alleged  injury,  and  as  neither  of  said  companies  in  fact  ever  oper- 
ated a  street  railway  at  said  place,  and  as  the  undisputed  evidence  shows 
that  when  the  track  at  said  place  was  laid  it  was  in  good  condition,  and 
that  the  rails  were  at  no  place  above  the  surface  of  the  street,  or  any 
part  thereof,  you  are  therefore  instructed  that  no  duty  devolved  upon 
either  of  said  street  railway  companies,  at  the  time  that  plaintiff's  wife 
claims  to  have  been  hurt,  to  keep  the  surface  of  the  street  filled  in  next 
to  said  rails,  and  you  -will  find  for  the  defendants  the  Fort  Worth  & 
Rosen  Heights  Street  Railway  Company  and  the  Citizens  Railway  4 
Light  Company."  On  the  grounds  heretofore  stated  in  overruling  ap- 
pellant's seventh,  eighth,  and  ninth  assignments,  we  conclude  that  ap- 
pellant's objection  to  the  action  of  the  court  in  refusing  to  give  the  above 
requested  instruction  is  not  well  taken,  and  that  the  court  properly  re- 
fused to  give  said  instruction. 

On  an  examination  of  the  portion  of  the  court's  charge  complained 
of  in  appellant's  eleventh  assignment  of  error,  we  conclude  that  the 
objection  of  appellant  thereto  presents  no  reversible  error,  and  said  as- 
signment is  therefore  overruled  and  disallowed. 

We  are  also  of  the  opinion  that  there  ws^  no  error  in  the  charge  "sub- 
^  mitting  the  issue  of  contributory  negligence,"  and  in  refusing  the  spe- 
cial charge  requested  by  appellant.  The  charge  given  by  the  court  in 
our  opinion  was  amply  sufficient  under  the  evidence  in  the  ease  and  the 
allegations  of  appellant  in  its  answer  setting  up  contributory,  negligence. 
The  court  on  this  issue  charged  the  jury  as  follows :  "It  was  the  duty 
of  the  plaintiff  to  use  ordinary  care  in  driving  on  and  over  said  street 
at  the  time  in  question  to  avoid  injury  to  himself  and  wife,  and  if  you 
find  that  plaintiff  was  negligent,  as  that  term  has  been  defined  to  you, 
in  the  manner  in  which  he  was  driving,  or  in  not  discovering  the  con- 
dition of  said  railway  before  driving  against  it,  and  that  such  negligence, 
if  any,  on  his  part  caused  or  contributed  to  cause  the  injuries  to  his 
wife  complained  of,  then  it  will  be  your  duty  to  find  for  all  of  the  de- 
fendants, even  though  you  find  that  they  were  also  negligent." 

We  also  conclude  that  there  was  no  error  on  the  part  of  the  court 
in  refusing  special  instruction  No.  4  requested  by  appellant,  to  the  effect 
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that  in  determining  whether  the  appellee  was  guilty  of  negligence  in 
driving  the  vehicle  in  which  his  wife  was  riding  at  the  time  of  the  acci- 
dent, the  jury  should  take  into  consideration  whatever,  if  anything,  the 
evidence  disclosed  of  the  circumstances  under  which  the  plaintifif  drove 
upon  or  against  the  railway  track,  and  his  knowledge,  if  any,  then  or 
'  before  that  time  with  reference  to  the  situation  and  condition  of  said 
track,  the  court  in  its  general  charge  having  suflBciently  instructed  the 
jury  as  to  the  issue  of  contributory  negligence  in  this  case. 

We  are  further  of  the  opinion  that  the  court  did  not  err  in  instructing 
the  jury  that  they  might  compensate  plaintiff  for  such  physician's  bills 
as  were  reasonable,  which  he  had  paid  or  incurred  in  the  necessary 
treatment  of  his  wife  for  her  injuries,  and  that  appellant's  objection 
to  said  charge,  to  wit,  for  the  reason  that  there  was  no  allegation  in 
the  petition  to  the  effect  that  any  reasonable  physician's  bills  were  paid 
or  incurred  by  him,  is  not  supported  by  the  pleadings  of  appellee.  Said 
assignment  is  therefore  overruled  and  disallowed. 

We  are  further  of  the  opinion  that  there  was  no  error,  as  complained 
of  in  appellant's  fifteenth  assignment,  and  that  the  court  correctly 
instructed  the  jury  that  in  fixing  the  amount  of  damages  they  might 
take  into  consideration  the  miscarriage  of  plaintifiPs  wife,  and  that  such 
charge  was  not  upon  the  weight  of  the  evidence  and  did  not  give  undue 
prominence  to  the  question  involved. 

The  appellant's  sixteenth  and  last  assignment  complains  of  the  ver- 
dict of  the  jury  as  excessive,  but  in  view  of  the  evidence  in  this  case 
showing  that  appellee's  wife  had  been  severely  injured  by  the  fall  and 
shock  she  received,  resulting  in  a  miscarriage,  and  had  been  in  bad  health 
ever  since,  and  was  sick  and  suffering. the  day  of  the  trial,  and  that  she 
was  healthy  and  strong  before  she  was  injured,  and  that  she  would  prob- 
ably become  an  invalid  on  account  of  such  injuries,  we  are  unable  to 
concur  with  appellant's  contention,  and  in  view  of  all  of  the  evidence 
bearing  upon  the  question  of  the  extent  of  the  injuries  to  appellee's  wife, 
we  are  inclined  to  consider  the  verdict  complained  of  as  moderate  in 
amount. 

Finding  no  reversible  error  assigned  by  appellant,  or  shown  by  the 
record,  we  conclude  that  this  case  dbould  be  in  all  respects  affirmed,  and 
it  is  so  ordered. 

Affirmed. 

ON  REHEARING. 

SPEER,  Associate  Justice. — Appellants'  motion  for  rehearing  will 
be  overruled,  but  in  this  connection  we  deem  it  proper  to  add  that  if  it 
should  be  held  that  we  were  in  error  in  overruling  their  second  and 
third  assignments  of  error  upon  the  ground  stated  in  the  original  opinion 
— ^that  is,  that  the  matter  of  permitting  their  attorneys  to  consult  to- 
gether with  reference  to  their  peremptory  challenges  was  a  matter  of 
discretion  for  the  trial  court — ^yet  the  assignments  present  no  reversible 
error  because  the  bill  of  exceptions  taken  to  the  ruling  of  the  court 
fails  to  show  that  any  other  jurors  would  have  been  stricken  from  the 
list,  even  if  the  court  had  permitted  the  fullest  conference  among  the 
defendants.  In  other  words  the  bill  fails  to  show  that  any  juror  sat  on 
the  jury  who  was  in  anywise  objectionable  to  either  of  the  appellants. 
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Some  Buch  contention  is  made  in  the  motion  for  a  new  trials  but  ob- 
viously it  would  not  do  to  permit  parties  to  thus  tacitly  acquiesce  in 
the  court's  ruling  and  to  speculate  on  the  chances  of  a  favorable  verdict, 
and  being  disappointed^  finally  to  make  their  objections  in  the  motion 
for  a  new  trial.    The  motion  is  overruled. 

Overruled, 
Writ  of  error  refused. 


W.  BoYCE  et  al.  v.  R.  L.  Stringpellow  et  al. 

Decided  December  5,  1008. 

1 . — Contract — ^Railroad  Right-of -Way — Contribution — ^Pleading:. 

In  a  suit  for  contribution  between  subscribers  and  obligors  upon  a  contract 
to  furnish  a  right-of-way  and  terminal  facilities  for  a  railroad  company, 
petition  and  the  contract  upon  which  the  suit  was  based,  considered,  and 
the  petition  held  not  subject  to  exception  on  the  ground  that  it  failed 
to  allege  that  the  railroad  had  been  built  to  the  town  in  question  before 
the  payments  were  made  by  the  plaintiffs  to  which  contribution  was  demanded 
of  tne  defendants;  that  so  far  as  the  rights  of  the  parties  were  concerned  it 
was  a  matter  of  no  consequence  under  the  stipulation  of  the  contract  whether 
the  road  was  ever  built.  Defendants  were  bound  in  equity  to  pay  their  pro- 
portion of  the  expenditures  by  plaintiffs. 

8. — Same — ^DeiLnltion  of  "Eeqnlred." 

A  contract  to  furnish  the  right-of-way  and  terminal  facilities  for  a  rail- 
road company  in  a  certain  town  contained  a  provision  that  the  obligors  would 
*'give  the  company  whatever  right-of-way,  depot  ground  and  lands  for  railroad 
purposes  which  it  may  require*'  at  the  town  in  question.  Held,  because  the 
contract  as  a  whole  evidenced  that  the  object  to  be  attained  was  the  construc- 
tion of  the  railroad  so  as  to  form  a  connection  with  two  other  railroads  named 
in  the  contract,  all  that  the  railroad  company  could  legally  ''require"  of  the 
obligors  was  such  right-of-way  aa  was  reasonably  necessary  to  accomplish  that 
purpose,  and  those  obligors  who,  at  the  request  of  the  company,  expended  money 
in  securing  a  right-of-way  beyond  said  connection  could  not  demand  contri- 
bution therefor  from  the  other  obligors. 

8. — Same— </ontribation^— Voluntary  Payment. 

The  fact  that  certain  obligors  had  voluntarily  contributed  more  than  they 
were  legally  bound  to  contribute  under  the  terms  of  a  contract  to  furnish  a 
right-of-way  to  a  railroad  company,  was  no  reason  why  the  other  obligon 
should  not  pay  their  proportion  of  the  amount  for  which  they  were  legally 
bound. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below 
before  Hon.  J.  N.  Browning. 

John  W.  Veale,  J,  W.  Crudgington  and  Turner  &  Boyce,  for  ap- 
pellants.— Plaintiffs'  petition  does  not  show  that  the  expenditure  of 
the  money  for  which  they  seek  contribution  was  compulsory,  in  that 
it  is  not  alleged  that  said  Francis  I.  Gowen  or  his  assigns  had  in 
any  respect  complied  with  their  agreement  so  as  to  be  in  position 
to  enforce  performance  of  said  contract  against  the  other  parties. 
7  Am.  Eng.  Enc.  of  Law,  p.  336;  9  Cyc,  p.  798. 

If  the  railroad  company  had  breached  the  contract  by  failing  to 
1)uild  its  road  to  Amarillo  within  the  time  provided  for  by  such  con- 
tract, the  other  parties  to  the  contract  were  thereby  discharged  and 
the  expenditure  by     plaintiffs  of  the  money  for  the  right  of  way 
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thereafter  was  not  compulsory  and  they  could  not  recover  contribu- 
tion for  Buch  expenditures,  and  the  court  erred  in  refusing  to  sub- 
mit this  issue  to  the  jury  at  defendants'  request.  Garrison  v.  Cook, 
96  Texas,  228;  Bes  Line  Construction  Co.  v.  Wood,  37  Texas  Civ. 
App.,  414. 

Under  a  proper  construction  of  the  contract  sued  upon  these  de- 
fendants were  only  bound  to  furnish  the  railroad  company  such  riglit 
of  way  and  grounds  for  terminal  facilities  at  Amarillo  as  it  might 
reasonably  require  for  the  purpose  of  enabling  it  to  carry  out  its 
agreement  to  build  to  Amarillo  to  a  connection  at  said  place  with 
the  Pecos  Valley  lines  and  the  line*  of  the  Fort  Worth  &  Denver 
City  Bailway  Company,  and  were  not  bound  to  furnish  any  right  of 
way  that  the  railroad  company  might  arbitrarily  require  for  other 
purposes.  Coe  v.  Aiken,  61  Fed.,  24,  35;  Wliitehouse  v.  Liverpool 
New  Gaslight  &  Coke  Co.,  5  Man.  G.  &  S.,  798,  806;  McKeever  v. 
Cannonsburg  Iron  Co.,  16  Atl.,  97,  98,  138  Pa.,  184;  Hull  v.  Hollo- 
way,  20  Atl.,  445,  447,  58  Conn.,  210;  Flint  &  P.  M.  R.  Co.  v. 
Detroit  &  B.  C.  R.  Co.,  31  X.  W.,  281,  285,  64  Mich.,  350;  Corlies 
v.  Allen,  36  N.  J.  Eq.  (9  Stew.),  100,  101;  Mueller  v.  United  States 
(U.  S.),  19  Ct.  CI.,  581,  591.  For  collection  of  authorities  on  sub- 
ject, see  Words  &  Phrases,  vol.  7,  pp.  6124  and  6125. 

C.  B.  Reeder  and  H,  H.  Cooper,  for  appellees. — ^The  appellants 
•san  not  complain  at  the  voluntary  contribution  of  their  co-guarantors, 
who  contributed  to  the  full  seven  thousand  dollar  liability.  Jackson 
V.  Murray,  77  Texas,  644;  Moore  v.  Hanscom,  103  S.  W.,  665-67; 
Faires  v.   Cockerell,   88  Texas,  428. 

CONNER,  Chief  Justice. — Appellants  and  appellees  were  sub- 
scribers and  obligors  upon  an  agreement  to  secure  the  right  of  way, 
depot  ground  and  ground  for  other  terminal  facilities  at  Amarillo, 
Texas,  for  the  Choctaw,  Oklahoma  &  Gulf  Railway  Company,  which, 
in  consideration  thereof,  agreed  to  extend  its  line  of  railway  from 
Weatherford,  Oklahoma,  to  a  connection  with  the  Pecos  &  Northern 
Texas,  and  the  Fort  Worth  &  Denver  City  lines  of  railway  at 
Amarillo.  Appellees,  who  were  plaintiffs  below,  expended  several 
thousand  dollars  in  fulfillment  of  the  agreement,  to  which  appellants 
declined  to  contribute,  and  this  suit  was  brought  to  enforce  contri- 
bution. The  case  was  submitted  on  special  issues,  and  upon  the 
answers  of  the  jury  thereto  judgment  was  rendered  in  favor  of  the 
plaintiffs  and  against  each  of  sixteen  defendants  for  one  hundred 
and  thirteen  dollars  and  sixty-four  cents,  with  six  percent  interest 
thereon  from  August  10,  1903.  The  judgment  also  disposed  of 
several  defendants  against  whom  the  suit  had  been  dismissed,  and 
of  one  in  whose  favor  the  jury  found  on  the  issue  of  whether  or 
not  he  had  signed  the  agreement.  The  findings  of  the  jury  are  not 
questioned  and  the  appeal  is  submitted  here  upon  such  findings  and 
the  undisputed  evidence. 

Appellants,  who  are  the  defendants  below,  against  whom  the  judg- 
ment was  rendered,  first  assign  error  to  the  court's  action  in  over- 
ruling a  general  demurrer  to  the  plaintiff's  petition,  and  in  sustain- 
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ing  a  special  exception  to  one  of  the  paragraphs  in  the  answer.  The 
petition,  which  is  voluminous,  failed  to  allege  that  the  Chocktaw, 
Oklahoma  &  Gulf  Railway  had,  at  and  before  the  payments  for  right 
of  way,  etc.,  extended  its  line  to  Amarillo,  and  the  clause  of  the 
answer  to  which  the  exception  related  averred  specially  that  it  had 
not  been  done  within  the  time  agreed  upon.  The  contract, .  wliich 
is  also  lengthy,  provided  that  upon  its  execution  the  promoter,  F.  I. 
Gowen,  would  "as  speedily  as  possible  and  with  all  reasonable  dis- 
patch and  haste,  proceed  to  cause  to  be  created  under  the  laws  of 
the  State  of  Texas,  a  Texas  corporation  for  the  purpose  of  building, 
and  that  said  corporation  will  build  a  line  of  railroad  ...  to 
Amarillo  .  .  .  where  said  line  will  connect  with  said  railroads'' 
(the  Pecos  &  Xorthern  Texas  and  Fort  Worth  &  Denver  City  Bail- 
ways).  No  special  time  is  designated  in  the  contract  for  either  the 
formation  of  the  Texas  corporation  or  the  completion  of  the  pro- 
posed railway.  All  that  can  be  said  of  it  is  that  it  at  most  required 
but  a  reasonable  time  for  fulfillment.  The  pleadings  and  undisputed 
proof  show  that  the  railway  was  completed  to  its  intended  connec- 
tion, although  there  appears  to  have  been  a  delay,  from  some  unex- 
plained cause,  of  from  six  to  twelve  months  at  the  Texas  State  line. 
Such  delay,  however,  does  not  appear  to  be  material  to  the  rights 
of  the  parties  herein.  Time  was  not  made  of  the  essence  of  the 
contract,  as  in  the  cases  of  Garrison  v.  Cook,  96  Texas,  228,  and 
Bes  Line  Const.  Co.  v.  Woods,  37  Texas  Civ.  App.,  414,  cited  by 
appellants,  and  the  contract  itself  contemplated  that  the  procurement 
of  right  of  way,  etc.,  phould  at  once  begin  in  advance  of  construction 
and  provided  the  remedy  for  a  failure  in  construction.  We  quote 
from  the  contract  as  follows: 

"Parties  of  the  second  part  (parties  to  this  suit),  in  consideration 
of  such  undertakings,  and  of  the  building  of  such  road  by  pariy  of 
the  first  part  and  his  associates;  and  in  consideration  of  the  benefits 
to  be  derived  therefrom,  and  the  benefit  to  said  town  of  Amarillo, 
agree  that  they  shall  and  will  forthwith  proceed  to  procure  and  con- 
vey to  such  corporation  as  soon  as  incorporated  and  with  all  rea- 
sonable dispatch  and  so  as  not  to  delay  such  corporation  in  such 
extension  of  its  said  line  of  railway,  the  right  of  way,  terminal  and 
depot  grounds  of  the  dimensions  and  specifications  indicated  in  said 
written  proposition  from  said  general  solicitor  as  shown  by  copy 
thereof  as  hereto  attached,  as  aforesaid. 

"That  said  parties  of  the  second  part  contract  and  agree  to  so 
procure  said  right  of  way,  depot  and  terminal  grounds  at  their  own 
expense  and  cost,  and  without  any  expense  or  cost  to  the  party  of 
tlie  first  part  or  of  such  corporation  to  be  organized  by  said  party 
of  the  first  part;  and  in  the  event  parties  of  the  second  part  fail  to 
procure  said  riglit  of  way,  such  corporation  after  it  is  organized,  or 
party  of  tlie  first  part  in  its  name,  shall  have  the  right  to  proceed 
and  condemn  or  purchase  such  parts  of  the  right  of  way  as  may  not 
be  so  secured  by  the  parties  of  the  second  part,  within  a  reasonable 
time  and  such  time  as  will  not  necessarily  delay  the  building  of  such 
road,  and  all  reasonable  expense  so  incurred  by  the  party  of  the 
first  part  or  such  corporation  in  so  securing  such  parts  or  parcels 
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of  such  right  of  way,  shall  be  charged  to  and  paid  by  parties  of  the 
second  part  to  the  party  of  the  first  part  or  his  successors  or  assigns. 

"That  in  the  event  party  of  the  first  part  should  fail  to  organize 
such  railroad  corporation  and  construct  said  railroad  -as  herein  con- 
templated, then  he  shall  be  responsible  to  the  parties  of  the  second 
part  for  all  sums  of  money  and  for  all  labor  reasonably  incurred 
and  expended  in  their  efforts  to  sectlre  such  right  of  way. 

"It  is  specially  understood  and  agreed  that  the  said  Francis  I. 
Gowen,  as  party  of  the  first  part,  is  making  this  contract  for  the 
benefit  of  such  Texas  corporation  as  may  be  incorporated  by  him 
and  his  associates;  and  that  upon  the  making  and  perfecting  of  such 
incorporation  he  may  assign  this  contract  to  it,  and  such  corpora- 
tion may  accept  the  same,  and  upon  such  acceptance  the  said  Texas 
corporation  will  become  substituted  for  party  of  the  first  part  herein 
with  like  force  and  effect  as  if  it  had  been  previously  incorporated 
and  entered  into  this  contract  in  the  first  instance." 

It  thus  appears  that  so  far  as  the  rights  of  the  parties  to  this  suit 
are  involved,  it  is  a  matter  of  no  consequence  whether  the.  road  was 
ever  completed.  This  suit  was  not  by  or  against  the  railway  com- 
pany upon  the  contract  for  construction,  but  an  equitable  one  for 
contribution,  and  if  the  plaintiffs  in  good  faith  expended  moneys,  as 
alleged,  in  the  acquisition  of  necessary  right  of  way  and  depot 
grounds,  as  all  had  obligated  themselves  to  do,  defendants  were 
bound,  not  by  the  express  terms  of  the  contract,  but  upon  principles 
of  equity,  to  pay  their  just  proportion  thereof,  regardless  of  con- 
troversies that  might  arise  between  the  subscribers  to  the  contract 
and  the  railway  company.  All  assignments,  tlierefore,  dependent 
upon  the  contentions  here  discussed  are  overruled. 

The  twelfth  assignment,  however,  we  think  '  must  be  sustained. 
The  special  findings  show  that  of  the  five  thousand  dollars  expended 
by  the  plaintiffs  only  the  sum  of  sixteen  hundred  and  fifty-five  dol- 
lars and  eighty-two  cents  was  expended  for  right  of  way,  etc.,  to  a 
connection  with  the  Pecos  Valley  and  the  Fort  Worth  &  Denver  City 
Eailway  lines  at  Amarillo,  it  appearing  that  the  -remainder  had  been 
paid  for  right  of  way  through  Amarillo  beyond  the  necessary  con- 
nection for  a  contemplated  extension  of  the  Choctaw,  Oklahoma  & 
Gulf  Railway  westward  to  a  point  in  New  Mexico.  We  think  the 
finding  of  the  jury  on  this  issue  is  clearly  in  accord  with  the  proper 
construction  of  the  contract  on  this  point.  While  in  the  letter  or 
proposition  of  the  general  solicitor  of  the  Chocktaw,  Oklahoma  & 
Gulf  Railway  Company  made  part  of  the  contract,  there  is  a  general 
provision  to  "give  the  company  whatever  right  of  way,  depot  ground 
and  lands  for  railroad  purposes  which  it  may  require  at  Amarillo," 
and  while  it  further  appears  that  the  plaintiffs  expended  five  thou- 
sand dollars  or  more  for  right  of  way  through  the  city  for  its  west- 
ward extension  at  the  request  of  the  company,  yet  the  contract  as  a 
whole  evidences  that  the  end  in  view — ^the  object  to  be  attained — 
was  a  construction  of  the  railway  so  as  to  form  a  connection  with 
the  other  two  railways  named  in  the  contract,  and  all  that  the  com- 
pany could  legally  "require"  of  the  right  of  way  committee  or  sub- 
scribers was  such  right  of  way,  depot  grounds,  etc.,  as  were  reason- 
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ably  necessary  to  accomplish  the  end  in  view,  to  wit,  a  connection 
with  the  Pecos  Valley,  Oklahoma  &  Gulf  and  the  Fort  Wortli  & 
Denver  City  Railways.  Any  other  construction  of  the  contract  would 
be  unreasonable.  The  following  authorities  illustrate  the  scope  of  the 
term  as  we  think  it  should  be  here  applied :  "  ^Require'  means  to 
make  necessary,  ...  to  ask  as  of  right.'^  Mattingly's  Heirs  v. 
Kead,  79  Am.  Dec,  665.  "^Required,^  as  contained  in  an  agree- 
ment whereby  the  plaintiffs  engaged  during  a  period  of  three  years 
to  supply  the  defendants,  a  gas  company  incorporated  by  Act  of 
Parliament,  with  such  quantities  of  pipes  as  should  from  time  to 
time  during  the  said  period  be  ^required'  by  the  defendants,  means  that 
the  plaintiff  was  bound  to  supply  all  such  pipes  as  the  company  might 
reasonably  require  for  such  works  as  they  were  actually  carrying  on 
under  the  authority  of  their  incorporation,  and  not  such  pipes  as  the 
company  might  think  fit  to  order.  Whitehouse  v.  Liverpool  New 
Gaslight  &  Coke  Co.,  5  Man.  G.  &  S.,  798,  806.  Where  defendants 
agreed  to  purchase  from  plaintiffs  as  much  coal  as  they  should  're- 
quire for  their  mill,*  and  by  the  contract  plaintiffs  were  not  to  be 
liable  for  failure  to  furnish  coal  wliere  they  were  prevented  by  un- 
avoidable causes,  and  defendants  were  not  to  be  compelled  to  accept 
the  coal  when  their  works  should  be  out  of  operation,  the  word  're- 
quire,' as  used  in  the  contract,  imports  so  much  as  is  necessary  for 
consumption  in  their  business,  and  no  more.  McKeever  v.  Cannons- 
burg  Iron  Company,  16  Atl.,  97,  98,  138  Pa.,  184.  'Required,'  as 
used  in  a  contract  with  the  federal  government  to  deliver  stone  at 
such  times  and  in  such  quantities  as  may  be  required  by  the  gov- 
ernment, shoidd  be  construed  to  refer  to  the  wants  of  the  service, 
and  not  to  aji  unsettled  purpose  of  the  government;  and  hence,  if 
the  government  caused  delay  by  a  change  of  plans,  the  contractor 
may  recover  damages.  Mueller  v.  United  States  (U.  S.),  19  Ct 
CI.,  581,  591." 

In  addition  to  what  we  have  said  as  to  the  proper  construction 
of  the  contract,  the  jury  found  in  answer  to  the  eighth  special  issue 
that:  "All  the  right  of  way  west  of  Taylor  Street  was  only  required 
for  a  western  extension,  and  the  amount  of  $5000  less  cost  of  lots 
designated  in  answer  to  the  sixth  issue,  and  the  cost  of  right  of  way 
across  the  J.  B.  Kerr  section  ($1655.82)  was  paid  for  such  right  of 
way  not  necessary  for  right  of  way  into  Amarillo."  This  finding, 
unassailed  by  any  assignment  of  error  as  it  is,  seems  to  be  conclusive 
here  against  any  contention  that  the  subscribers  to  the  contract  were 
bound  to  furnish  all  right  of  way  that  might  be  required  for  the 
fulfillment  of  the  ultimate  purposes  of  the  railway  company  merely 
because  of  its  request  therefor.  It  follows  that  the  forty-three  sub- 
scribers to  tlie  right  of  way  obligation  were  only  bound  for  their 
pro  rata  of  the  sixteen  hundred  and  fifty-five  dollars  and  eighty-two 
cents,  and  not  of  the  five  thousand  dollars  as  adjudged  by  the  court. 

Appellants  insist,  however,  that  even  though  the  view  expressed 
should  be  adopted,  they  should  be  entirely  relieved  because  of  the 
fact  otherwise  established  by  the  record  that  seventeen  of  the  sub- 
scribers to  the  contract  not  made  parties  to  the  suit  have  paid  plain- 
tiffs in  contribution  the  sum  of  twenty-nine  hundred  and  sixty-eight 
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dollars  and  twenty  cents.  But  we  do  not  think  such  voluntary  con- 
tributions to  the  whole  amount  expended  should  relieve  appellants 
from  their  just  proportion  of  the  said  sum  necessarily  expended 
under  the  obligation  executed  by  them.  There  is  nothing  to  show 
that  such  voluntary  payments  were  to  be  applied  to  the  unpaid  sum 
necessarily  expended,  and  appellants  have  no  legal  ground  of  com- 
plaint because  their  co-obligors  chose  to  contribute  to  the  full  sum 
in  good  faith  expended  in  the  real  or  supposed  interest  of  the  city, 
and  in  supposed  compliance  with  the  contract.  See  Jackson  v. 
Murray,  77  Texas,  644;  Moore  v.  Hanscom,  103  S.  W.,  665-673; 
Faires  v.  Cockerell,  88  Texas,  428   (28  L.  E.  A.,  528). 

We  conclude  that  the  judgment  should  be  reformed  and  aflBrmed 
in  appellees*  favor  for  one  forty-third  of  said  sum  of  sixteen  hun- 
dred and  fifty-five  dollars  and  eighty-two  cents  against  each  of  the 
appellants,  together  with  interest  thereon  from  August  10,  1903,  at 
the  rate  of  six  percent  per  annum,  and  that  appellees  pay  all  costs 
of  appeal. 

Reformed   and   affirmed. 


A.  L.  Baldwin  v.  L.  E.  Self  et  al. 

Decided  December  6,  1908. 

1. — ^PleadinflT — Separate  Defenses — Charge. 

In  a  suit  against  a  husband  and  wife  upon  a  promissory  note  and  for  fore- 
closure of  a  chattel  mortgage,  where  the  husband  and  wife  answered  jointly 
by  general  denial,  and  then  separately,  the  husband  by  plea  of  non  est  factum, 
and  the  wife  by  plea  of  failure  of  consideration  and  coverture,  it  was  reversible 
error  for  the  court  to  charge  the  jury  as  follows:  "If  you  find  from  the  evi- 
dence that  the  consideration  for  which  said  note  and  mortgage  was  given  has 
failed,  you  will  find  for  the  defendants,  and  so  say  by  your  verdict,**  because 
the  wife  alone  had  interposed  a  plea  of  failure  of  consideration  and  for  the 
benefit  of  herself  alone. 

2. — Same — Charge-— Statement  of  Case. 

Where  in  a  suit  against  husband  and  wife  upon  a  note  and  for  foreclosure 
of  a  chattel  mortgage,  the  defendants  pleading  different  defenses  separately,  it 
was  error,  because  confusing  and  misleading,  for  the  court  to  make  the  fol- 
lowing statement  of  the  case  in  its  charge  to  the  jury:  "The  defendants  an- 
swering by  general  denial,  a  plea  of  coverture,  the  statute  of  frauds,  and  a  plea 
of  failure  of  consideration,  and  a  plea  of  non  est  factum." 

3. — ^Failure  of  Consideration — ^Pleading — ^Snifioiency. 

To  a  suit  upon  a  note  the  defendant  interposed  a  plea  of  failure  of  con- 
sideration based  upon  the  neglect  of  the  plaintiff  to  pay  an  indebtedness  of 
the  defendant  which  the  plaintiff  had  assumed;  and  which  was  a  part  of  tlie 
consideration  for  the  note ;  an  exception  to  said  plea  upon  the  grounds  that  it  did 
not  allege  any  time  when  the  indebtedness  therein  mentioned  was  to  be  paid, 
was  properly  overruled. 

Appeal  from  the  County  *Gourt  of  Hale  County.     Tried  below  be- 
fore Hon.   Geo.  L.   Mayfield. 

E.   Graham,  for  appellant. 
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Wilson  &  Wilson,  for  appellee. 

PRESLER,  Associate  Justice. — This  is  a  suit  instituted  in  the 
Justice's  Court  of  precinct  number  one.  Hale  County,  by  A.  L.  Bald- 
win against  L.  E.  Self  and  wife,  M.  E.  Self,  on  a  promissory  note 
for  one  hundred  and  seventy-seven  dollars  and  fifty  cents,  with  in- 
terest and  attorney's  fees,  and  asking  for  foreclosure  of  a  mortgage 
lien  on  certain  horse  stock.  Said  note  and  mortgage  are  alleged  to 
have  been  executed  by  appellees  in  favor  of  appellant,  the  mortgage 
to  secure  the  payment  of  the  note.  The  prayer  of  the  petition  was 
for  judgment  against  both  of  the  defendants,  for  foreclosure  of  lien, 
and  for  order  of  sale,  and  if  said  property  did  not  sell  for  enough 
to  pay  off  said  indebtedness,  then  for  judgment  over  against  the 
defendant  L.  E.  Self  only  for  the  difference.  The  case  was  tried  in 
the  Justice's  Court  and  appealed  to  the  County  Court,  where  appel- 
lant relied  on  his  pleadings  as  originally  filed  in  the  Justice's  Court, 
and  the  appellees,  L.  E.  Self  and  wife,  M.  E.  Self,  answered  jointly 
by  a  plea  of  general  denial,  and  further  separately  answered  as  fol- 
lows: L.  E.  Self  by  his  plea  of  non  est  factum  and  M.  E.  Self  by 
plea  of  failure  of  consideration  and  coverture.  On  trial  in  the 
County  Court  verdict  was  returned  that  plaintiff  take  nothing  by 
his  suit,  and  judgment  was  accordingly  entered  against  plaintiff 
and  in  favor  of  defendants,  from  which  plaintiff  prosecutes  this 
appeal  and  here  assigns  error. 

The  first  question  of  importance  shown  by  the  record  in  this  case 
is  raised  by  appellant's  sixth  assignment  of  error,  to  the  effect  that 
the  court  erred  in  instructing  the  jury  as  follows:  "If  you  find 
from  the  evidence  that  the  consideration  for  which  said  note  and 
mortgage  was  given  has  failed,  you  will  find  for  the  defendants,  and 
so  say  by  your  verdict."  We  agree  with  the  contention  of  the  appel- 
lant that  the  giving  of  this  charge  to  the  jury  is  reversible  error,  as 
it  appears  from  the  record  that  the  appellee  L.  E.  Self  had  only- 
answered  by  a  plea  of  general  denial  and  non  est  factum,  and  that 
he  did  not  plead  failure  of  consideration,  but  that  this  last  plea  was 
made  by  the  appellee  M.  E.  Self  separately  and  for  the  benefit  of 
herself  alone,  as  appears  from  an  inspection  of  her  said  plea,  and 
not  for  the  benefit  of  both  herself  and  appellee  L.  E.  Self.  It  there- 
fore follows  that  in  instructing  the  jury  the  issue  as  to  failure  of 
consideration  should  have  been  confined  to  the  appellee "  pleading  the 
same — M.  E.  Self — as  under  the  statute  failure  of  consideration  is 
required  to  be  specially  pleaded  by  the  parties  seeking  to  avoid  an 
obligation  on  that  ground.  (Sayles'  Texas  Civil  Statutes,  article 
1265,  subdivision  10.)  On  account  of  the  error  as  abov^  indicated 
we  are  of  the  opinion  that  this  case  should  be  reversed  and  remanded. 
(Texas  &  Pac.  Ry.  Co.  v.  French,  86  Texas,  98;  Loving  v.  Dixon, 
56  Texas,  79.) 

In  connection  with  the  consideration  of  the  above  referred  to  as- 
signment, and  in  view  of  another  trial  of  the  case,  we  wish  to  remark 
that  the  statement  of  the  nature  of  appellees'  defenses,  as  made  by 
the  court  and  objected  to  under  appellant's  third  assignment  of 
error,  while  not  presenting  in  our  opinion  reversible  error,  is  possibly 
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subject  to  the  criticism  of  being  confusing  and  misleading,  said  state- 
ment of  the  court  being  as  follows:  "And  the  defendants  answering 
by  general  denial,  a  plea  of  coverture,  a  statute  of  frauds,  and  a 
plea  of  failure  of  consideration,  and  a  plea  of  non  est  factum/'  The 
appellees  having  pleaded  separately  as  to  all  the  defenses  made  ex- 
cept the  general  denial,  the  court  in  its  statement  should  have  in- 
formed the  jury  clearly  and  correctly  as  to  the  pleadings  so  separately 
made  by  each  of  said  appellees,  as  hereinbefore  stated,  it  appearing 
from  the  record  that  the  appellee  L.  E.  Self  alone  pleaded  non  est 
factum,  and  the  appellee  M.  E.  Self  alone  pleaded  failure  of  con- 
sideration and  admitted'  upon  her  part  and  for  herself  alone  the 
execution  of  the  note  and  mortgage  sued  upon. 

We  are  further  of  the  opinion  that  the  court  properly  overruled 
appellant's  special  exception  to  the  appellee  M.  E.  Self s  plea  of  fail- 
ure of  consideration,  the  ground  of  said  objection  being  that  said 
plea  did  not  allege  any  time  when  the  indebtedness  therein  men- 
tioned as  agreed  to  be  paid  by  appellant  and  therein  stated  to  have 
been  assumed  by  appellant,  was  to  be  paid  off,  said  plea  containing 
the  further  allegation  that  appellant  had  refused  to  pay  said  indebt- 
edness. The  omission  of  an  allegation  as  to  when  such  indebtedness 
became  due  was  immaterial.  Said  plea  also  contained  the  further 
statement  that  appellant  had  agreed,  as  part  of  the  consideration 
for  the  execution  by  her  of  the  instruments  sued  on,  to  turn  over 
to  appellee  about  one  hundred  dollars  claimed  by  appellant  as  being 
then  in  the  Plainview  Bank  &  Trust  Company,  and  afterwards  re- 
fused to  allow  appellee  the  said  one  hundred  dollars.  The  court  in 
our  opinion  properly  refused  to  sustain  said  exception  and  strike  out 
said  plea  of  failure  of  consideration. 

We  are  further  of  the  opinion  that  there  is  no  reversible  error 
shown  under  appellant's  fourth  and  fifth  assignments  of  error  relat- 
ing to  the  question  of  ratification  on  the  part  of  L.  E.  Self  of  the 
acts  of  his  wife,  M.  E.  Self,  in  reference  to  the  execution  of  the 
instruments  sued  on  and  the  matters  involved  in  this  suit;  that  the 
court  in  its  general  charge  to  the  jury  sufficiently  submitted  to  the 
jury  the  question  of  acquiescence  and  ratification  upon  the  part  of 
the  said  L.  E.  Self. 

In  view  of  another  trial  of  the  case  we  deem  it  unnecessary  to 
discuss  appellant's  seventh  assignment  of  -error,  which  is  to  the  effect 
that  the  verdict  of  the  jury  and  judgment  of  the  court  are  contrary 
to  the  law  and  the  evidence,  further  than  to  state  that  said  assign- 
ment is  here  disallowed  and  overruled. 

We  conclude  that  on  account  of  the  error,  as  hereinbefore  stated, 
committed  by  the  court  in  its  instruction  as  to  the  plea  of  failure 
of  consideration,  this  case  should  be  reversed  and  remanded  for  a 
new  trial,  and  it  is  so  ordered. 

Reversed  and  reminded. 
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Alf.  a.  Edwards  v.  J.  C.  Wooldridoe. 

Decided  December  6,  1908. 

1. — Bale— Pertonal  Property — ^Defects — ^Aooeptanee. 

Where  there  is  a  sale  of  personal  property  to  be  delivered,  and  no  express 
warranty  that  would  survive  delivery,  the  purchaser  cannot  afterwards  com- 
plain of  visible  defects  therein,  but  will  be  held  to  the  contract  price  when  he 
accepts  the  property  upon  delivery,  having  an  opportunity  to  examine  the 
same.  And  this  is  true  although  he  continuously  protested  that  the  property 
was  not  of  the  kind  or  quality  contracted  for. 

8. — Same— Charge. 

In  a  suit  for  the  contract  price  of  ^rtain  safes  sold  by  plaintiff  to  defendant, 
charge  of  the  court  considered,  and  held  reversible  error  in  that  it  deprived 
plaintiff  of  the  right  to  recover  if  defendant  within  a  reasonable  time  notified 
plaintiff  that  the  safes  were  not  satisfactory,  although  defendant  may  have  re- 
tained possession  of  and  used  the  safes.  * 

3. — Same — ^Patent  Defeeti. 

The  retention  and  use  of  personal  property  delivered  in  pursuance  of  an 
executory  contract  of  sale  will  amount  to  an  acceptance  of  the  sale  when  the 
alleged  defects  are  patent  and  must  have  been  observed  when  the  property  was 
received. 

Appeal  from  the  County  Court  of  Cooke  Couniy.  Tried  below 
before  Hon.  C.  R.  Pearman. 

Davis  &  Thomason,  for  appellant. — ^When  a  purchaser  receivee 
and  uses  goods  delivered  to  him  pursuant  to  a  contract  of  purchase 
he  can  not  avoid  paying  for  tliem  by  notifying  the  seller  within  a 
reasonable  time  that  he  would  refuse  them.  Parks  v.  O'Conner,  70 
Texas,  377;  Seay  v.  Diller,  16  S.  W.,  642. 

Potter,  Culp  &  Oiddings,  for  appellee. — ^The  purchaser  who  is  not 
at  fault  is  not  required  to  go  to  any  expense  to  return  to  the  seller 
property  sold  upon  fraudulent  representations  by  the  seller  as  to  its 
character,  and  delivered  to  the  purchaser  who  has  no  notice  of  the 
fraud  until  after  he  has  received  the  property.  Ford  v.  Oliphant, 
32  S.  W.,  437;  Jesse  French  Piano  &  Organ  Co.  v.  Nolan,  85  S. 
W.,  821;  J.  I.  Case  Threshing  Machine  Co.  v.  Hall,  73  S.  W.,  835; 
Hume  V.  Sherman  Oil  &  Cotton  Co.,  65  S.  W.,  390;  Roth  v.  Conti- 
nental Wire  Co.,  68  S.  W.,  694;  Faust  v.  Koers,  85  S.  W.,  278; 
Woods  V.  Thompson,  88  S.  W.,  1126. 

SPEER,  Associate  Justice. — ^The  nature  of  this  suit  will  appear 
from  the  charge  hereinafter  quoted,  upon  which  is  predicated  for 
the  most  part  the  assignments  seeking  a  reversal  of  a  judgment  in 
favor  of  the  defendant  in  the  action: 

"1st.  PlaintiflE  sues  to  recover  the  sum  of  $195  as  the  purchase 
price  of  three  safes,  alleged  to  have  been  sold  and  delivered  to  de- 
fendant by  plaintiflE.  Also  to  recover  the  sum  of  $8,  alleged  to  have 
been  paid  out  by  plaintiff  as  freight  on  one  safe  shipped  from 
Munday  to  Dallas,  Texas. 

^2d.     If  you  find  from  the  evidence  before  you  that  plaintiff  sold 
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to  defendant  the  three  safes  shipped  to  him  and  that  said  safes 
which  were  shipped  to  defendant  were  the  same  safes  contracted  for 
by  defendant,  then  you  will  return  a  verdict  for  plaintiff  for  the 
sum  of  $195„  together  with  the  sum  of  $8  paid  out  as  freight  by 
plaintiff,  less  whatever  amount  you  find  defendant  may  have  paid 
out  as  freight  in  receiving  said  safes  from  the  cars.  But  if  you 
should  find  for  plaintiff  you  will  not  deduct  any  sum  for  drayage 
which  defendant  may  have  paid  out  in  moving  said  safes. 

"3d.  If  you  should  find  from  the  evidence  that  though  the  safes 
shipped  to  defendant  J.  C.  Wooldridge  were  not  of  the  same  kind 
and  quality  bought  by  him,  yet  if  he  received  said  safes  and  accepted 
same  and  failed  to  notify  plaintiff  within  a  reasonable  time  that  he 
would  refuse  said  safes,  then  you  will  find  for  plaintiff. 

"4th.  If  you  find  for  plaintiff  you  will  allow  him  six  percent 
interest  on  whatever  sum  your  verdict  is  for  from  the  1st  day  of 
January,    1907. 

"5th.  If  the  safes  sold  by  the  plaintiff  to  defendant  were  repre- 
sented by  the  agent  of  plaintiff  at  the  time  of  the  purchase  to  be  a 
certain  kind  and  quality  and  the  defendant  entered  into  the  contract 
of  purchase  believing  he  was  going  to  get  safes  of  such  kind  and 
quality;  and  if  you  further  find  that  plaintiff  shipped  to  defendant 
safes  of  an  inferior  kind  and  quality  to  those  which  he  bought;  and 
if  you  further  find  that  the  defendant  within  a  reasonable  time  after 
said  safes  had  been  delivered  to  him  notified  the  plaintiff  that  said 
safes  were  not  satisfactory  and  were  not  of  the  kind  and  quality 
bought  by  him,  then  you  will  return  a  verdict  for  defendant,  together 
with  a  judgment  for  whatever  freight  and  drayage  defendant  may 
have  paid  out  in  receiving  said  safes.*' 

We  sustain  appellant's  assignment  complaining  of  the  fifth  para- 
graph of  the  court's  charge  above  set  out  upon  the  ground  that  it 
deprived  appellant  of  the  right  to  have  the  jury  to  consider  the 
defense  interposed  that  appellee  had  accepted  the  safes  by  retaining 
possession  and  using  them.  To  this  assignment  appellee  replies  that 
the  third  paragraph  of  the  charge  meets  the  objection  here  made,  but 
we  are  of  the  opinion  it  does  not  quite  do  so.  It  will  be  observed 
from  an  examination  of  that  paragraph  of  the  charge  that  to  entitle 
appellant  to  a  judgment  upon  the  theory  that  appellee  received  and 
accepted  the  safes,  he  must  also  have  "failed  to  notify  plaintiff  within 
a  reasonable  time  that  he  would  refuse"  them,  whereas,  as  we  con- 
strue the  law,  appellant  would  be  entitled  to  recover  e\^n  though 
appellee  did  notify  him  that  he  would  refuse  the  safes,  if  he  never- 
'  theless  actually  accepted  them  by  using  them  in  his  business.  The 
rule  of  law  seems  tersely  to  be  stated  in  Florida  Athletic  Club  v. 
Hope  Lumber  Co.,  18  Texas  Civ.  App.,  168,  as  follows:  *n^e  ui^der- 
stand  the  rule  to  be  that  where  there  is  a  sale  of  personal  property 
to  be  delivered  and  no  express  warranty  that  would  survive  delivery, 
upon  the  delivery  with  an  opportunity  to  examine  the  same  and  an 
acceptance,  the  vendee  can  not  complain  as  to  visible  defects  therein, 
but  will  be  held  for  the  contract  price.  And  this  is  true,  although 
all  the  time  he  protested  that  the  property  was  not  of  the  kind  and 
Vol.  LII.  Civil— 33. 


514  Texas  Civil  Appeals  Bepobts,  Vol.  52.      [December, 

quality  contracted  for.''  See  cases  there  cited;  also  Cream  Ciiy 
Glass  Co.  V.  Priedlander  (Wis.),  21  L.  R.  A.,  135;  Faust  v.  Koers 
(Ark.),  86  S.  W.,  278. 

We  are  of  the  opinion  the  court  erred  in  thus  affirmatively  restrict- 
ing appellant's  right  to  recover,  but  if  there  is  any  doubt  as  to  this, 
appellant  nevertheless  requested  the  following  instruction  which  per- 
tinently submitted  the  issue  and  should  have  been  given,  viz.:  ''Even 
though  you  should  believe  that  safes  No.  2502  shipped  to  the  defend- 
ant did  not  conform  to  the  representations  made  by  J.  W.  Hill,  Jr., 
still,  if  the  defendant  received  said  safes  and  used  them,  he  is  liable 
in  law  to  pay  for  the  same  according  to  contract  price,  whether  they 
conform  to  the  contract  or  not."  The  defects  in  these  safes  were 
perfectly  patent  and  it  is  not  a  case  where  appellee  can  insist  that 
his  use  was  merely  for  the  reasonable  or  necessary  purpose  of  testing 
the  property  to  see  if  it  complied  with  appellant's  representationB. 
The  use  which  the  evidence  tends  to  show  he  put  them  to  is  per- 
fectly inconsistent  with  that  idea,  and  consistent  only  with  the  rights 
of  an  owner.  That  such  use  will  amount  to  an  acceptance  of  property 
tendered  in  pursuance  of  an  executory  contract  of  sale  seems  to  be 
well  settled  by  the  authorities  heretofore  cited  and  many  others  that 
might  be  added.  The  authorities  cited  by  appellee  are  for  the  most 
part  distinguishable  from  the  case  at  bar  by  the  observation  in 
Athletic  Club  v.  Lumber  Co.,  already  cited,  to  the  effect  that  they 
^'were  suits  upon  commercial  paper  executed  for  the  balance  of  the 
purchase  money  for  machinery  sold  and  delivered  upon  an  express 
warranty."  In  yet  others  of  the  cases  cited  by  appellee  the  question 
of  retention  and  use  as  a  waiver  did  not  arise  at  all. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause 
remanded  for  another  trial. 

Reversed  and  remanded. 


Texas  ft  Pacific  Railway  Company  v.  J.  T.  Stbwast. 

Decided  December  6,  1908. 

1. — Carrier — Shipment  of  Uto  Stock — ^Liability — Charge. 

In  a  suit  against  a  railroad  company  for  damages  to  a  shipment  of  cattle, 
a  charse  which  imposed  upon  the  company  the  duty  without  qualification  of 
delivering  %aid  cattle  in  good  condition,  was  reversible  error.  The  duty  of  a 
carrier  in  this  respect  is  only  to  use  ordinary  care  and  diligence,  and  the  plain- 
tiff must  prove  negligence. 

S. — Same — ^Damage— EvideAoe. 

It  was  error  in  a  suit  against  a  railroad  company  for  damages  to  a  ship- 
ment of  cattle  to  permit  the  plaintiff  to  testify  as  follows:  "I  have  never  seen 
cattle  shipped  that  were  bruised  up  and  butchered  any  worse  than  that  ship 
ment;  that  was  the  worst  shipment  I  have  ever  known."  The  material  issue 
was  the  extent  of  damage  to  that  particular  shipment  and  not  the  comparative 
degree  of  injury  with  other  shipments. 

Appeal  from  the  County   Court  of  Nolan   County.     Tried  below 
before  Hon.  Jno.  J.  Ford. 
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Woodruff  &  Yantis  and  W.  L.  Hall,  for  appellant. 
Bedll  Bros.  £  McDugald,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  recovered  a  judgment  against 
appellant  in  the  County  Court  for  the  sum  of  three  hundred  and 
fifty  dollars  in  a  suit  by  him  instituted  against  appellant  to  recover 
the  sum  of  three  hundred  and  ninety-five  dollars  and  sixteen  cents 
damages  to  a  shipment  of  thirty-seven  head  of  cattle  from  Atlanta, 
Texas,  to  Colorado,  Texas,  with  the  privilege  of  the  Fort  Worth 
market.  It  was  charged  that  there  was  unreasonable  delay  and  un- 
necessary rough  handling  which  caused  the  damages  alleged.  Ap- 
pellant's defense  was  that  the  cattle  were  weak,  poor  and  diseased, 
and  that  appellee  was  guilty  of  contributory  negligence  in  loading 
therewith  a  vicious  horse,  from  all  which  the  alleged  injuries,  if 
any,  resulted. 

Error  is  assigned  to  the  court's  charge  to  the  jury  in  that  it  re- 
peatedly imposed  upon  appellant  the  duty  to  deliver  the  cattle  at 
Fort  Worth,  Texas,  "in  good  condition.''  We  quote  the  following 
from  the  court's  charge:  "In  this  connection,  I  charge  you,  gentle- 
men, that  it  was  the  duty  of  the  defendant,  the  Texas  &  Pacific  Rail- 
way Company,  if  you  should  find  from  the  evidence  that  it  received 
said  car  of  cattle  for  shipment  at  Atlanta,  Texas,  to  load  out  and 
transport  same  within  a  reasonable  time,  and  to  transport  the  same 
to  their  destination  with  reasonable  care,  caution  and  dispatch,  and 
to  deliver  them  at  their  destination  in  good  condition;  and  if  they 
failed  to  do  so,  and  handled  such  cattle  in  such  a  manner  and  delayed 
them  while  in  transit,  as  to  injure  their  salable  condition  and  to 
depreciate  their  market  value,  then  the  plaintiff  would  be  entitled 
to  recover  in  whatever  amount  he  may  have  been  damaged  by  reason 
thereof.' 

It  has  been  more  than  once  decided  that  a  railway  company  is  not 
absolutely  bound  to  deliver  cattle  received  by  it  for  shipment  "in 
good  condition."  Its  duty  in  this  respect  is  to  use  ordinary  care 
and  diligence.  See  Missouri,  K.  &  T.  Ry.  Co.  v.  Garrett,  39  Texas 
Civ.  App.,  246;  St.  Louis  S.  W.  Ry.  Co.  v.  Smith,  33  Texas  Civ. 
App.,  520.  The  charge  quoted,  in  imposing  delivery  in  good  condi- 
tion without  qualification,  ignored  a  necessary  element  of  appellee's 
right  of  recovery,  to  wit,  proof  that  the  appellant  company  was 
guilty  of  negligence  in  the  transportation;  and  the  erroneous  idea 
conveyed  in  the  section  of  the  charge  quoted  is  repeated  more  than 
once  in  subsequent  portions.  We  think  the  errors  in  the  charge  thus 
pointed  out  require  a  reversal  of  the  judgment. 

Without  determining  whether  it  should  cause  a  reversal  of  the 
judgment,  we  wish  also  to  express  our  disapproval  of  the  court's 
ruling  in  permitting  appellee  to  testify  over  appellant's  objection 
that:  "I  have  never  seen  cattle  shipped  that  were  bruised  up  and 
butchered  any  worse  than  that  shipment  was.  That  was  the  worst 
shipment  I  have  ever  known."  The  material  issue  before  the  jury 
on  this  point  was  to  what  extent  were  appellee's  cattle  really  dam- 
aged in  the  shipment  under  consideration,  and  not  the  comparative 
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degree  of  injury  with  other  shipments.  Besides,  the  injuries  of  the 
cattle  in  other  shipments  to  which  the  witness  referred  were  not 
detailed  by  him,  and  there  was  no  proper  basis  for  appellee's  opinion 
if  otherwise  admissible.  We  think  that  the  evidence  was  harmful 
in  its  nature  and  should  not  be  again  permitted. 

For  the  error  in  the  charge  of  the  court,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


MissouBi,  Kansas  &  Texas  Bailway  Company  of  Texas  v. 

A.  S.  Chilton  et  al. 

Decided  December  6,  190S. 

l.—QrerlLow — ^Damage  to  Land — ^Xeasnre  of  Damage. 

The  measure  of  damage  to  land  by  overflow  is  the  difference  between  the 
market  value  of  the  land  immediately  before  and  immediately  after  the  injury. 
Hence,  testimony  as  to  the  market  value  of  the  land  about  a  year  after  the 
injury,  is  not  admissible  in  the  absence  of  other  evidence  that  the  conditions 
affecting  the  value  of  the  land  were  practically  the  same  on  the  two  dates. 

8. — ^Eallroads — ^InsnUloient  Opening!  in  Eoadbed — OYerflow — ^Damage— Charge. 

In  a  suit  against  a  railroad  companv  for  damage  to  land  from  an  overflow 
caused  by  the  negligent  construction  of  its  roadbed,  the  court  charged  the  jury 
as  follows:  "If  you  find  from  ttie  evidence  that  the  defendant  so  constructed 
its  roadbed  ...  as  to  obstruct  and  impound  the  waters  of  said  stream, 
and  said  embankment  broke,  and  the  flood  caused  thereby  flowed  over  and 
across  plaintiffs'  land  and  injured  said  land,  you  will  find  for  the  plaintiffs. 
Held,  not  upon  the  weight  of  tne  evidence;  and,  there  being  no  evidence  tending 
to  show  any  other  cause  for  the  impounding  of  the  water,  it  was  not  subject 
to  the  objection  that  it  ignored  the  question  of  what  might  have  been  the 
proximate  cause  of  such  impoimding. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  E.  B.  Muse. 

Thomas  &  Rhea,  for  appellant. 

Turney  &  Lewis,  for  appellees. 

TALBOT,  Associate  Justice. — The  appellees,  A.  S.  and  A.  J. 
Chilton,  brought  this  suit  against  the  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas,  the  appellant,  to  recover  damages  caused 
by  overflow  of  their  land  during  the  year  1905,  said  land  being  situ- 
ated in  what  is  known  as  Five  Mile  Creek  bottom,  about  nine  miles 
south  of  Dallas.  It  was  alleged  by  plaintiffs  that  the  natural  flow 
of  the  water  in  Five  Mile  Creek  was  in  a  southeasterly  direction,  but 
by  reason  of  the  negligent  construction  of  appellant^s  railroad  em- 
bankment across  said  stream  and  the  valley  thereof  in  not*  provid- 
ing sufficient  openings  through  same  for  the  water  to  pass  in  high 
water,  the  flow  of  the  waters  had  been  changed  from  its  natural 
course  and  caused  to  back  up  against  and  on  the  west  side  of  said 
embankment,  causing  same  to  break  on  the  13th  of  May,  1905,  pre- 
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cipitating  the  waters  over  the  land  of  plamtiffs^  washing  same  and 
damaging  said  lands  to  the  extent  of  thirty-one  hundred  and  ten 
($3,110)  dollars. 

The  defendant  plead  the  general  issue,  and  that  the  damage  to 
plaintiff,  if  any,  was  due  to  an  unusual  and  unprecedented  rainfall. 

On  January  16,  1907,  E.  G.  Phillips  intervened  in  said  suit,  claim- 
ing that  he  held  notes  on  the  land,  aggregating  one  thousand  and 
ninety  (1,090)  dollars  without  interest,  which  notes  were  secured 
by  vendor's  and  mortgage  liens  on  the  land,  and  that  by  reason  of 
the  facts  plead  by  plaintiff,  intervener's  security  had  been  impaired 
to  the  extent  to  which  land  had  been  damaged  by  the  overflow,  and 
asked  that  judgment  be  rendered  for  such  injuries,  against  the  de- 
fendants, and  that  the  court  set  aside  to  intervener'  such  part  of 
the  damages  awarded  as  might  seem  just  and  right. 

The  trial  before  a  jury  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $1250,  and  judgment  was  thereupon  entered  by 
the  court  in  favor  of  the  plaintiffs,  and  against  the  defendant  in  the 
said  sum  of  $1250,  directing  that  the  same  when  collected  be  paid 
into  the  registry  of  the  court,  to  be  applied  two-thirds  to  the  indebt- 
edness of  the  intervener,  1{.  G.  Phillips,  and  the  balance  to  plaintiff's 
attorneys.     From  this  judgment  the  appellant  prosecutes  this  appeal. 

It  is  assigned  that  the  trial  court  erred  in  refusing  to  grant  appel- 
lant's motion  for  a  new  trial  because  the  verdict  of  the  jury  is  exces- 
sive. This  assignment  should  not,  in  our  opinion,  be  sustained.  The 
evidence  was  amply  suflBcient  to  warrant  the  amount  of  the  verdict. 
Indeed,  a  verdict  for  a  larger  sum  would  have  been  justified  by  the 
testimony.  '  ^ 

J.  M.  Hagler,  a  witness  for  the  plaintiffs,  was  asked  the  following 
question:  "Well,  Mr.  Hagler,  if  the  land  had  been  cleared,  as  you 
say  it  was,  and  it  was  in  a  high  state  of  cultivation,  clean  and  clear, 
what  would  you  say  the  piece  of  land  would  be  worth?"  Appellant's 
counsel  objected  to  this  question  on  the  ground  that  there  was  no 
evidence  in  the  case  to  justify  the  hypothesis  upon  which  the  ques- 
tion was  based.  The  objection  was  overruled  and  the  witness  per- 
mitted to  answer,  "It  was  worth  from  $70  to  $75  per  acre."  We 
think  there  was  no  error  in  this  ruling  of  the  court.  Plaintiffs  had 
testified  that  their  land  had  been  cleared  and  in  cultivation  for  sev- 
eral years  before  the  overflow;  that  at  the  time  of  the  overflow  there 
was  a  nice  crop  on  the  land,  and  it  was  in  fine  condition.  This 
testimony  found  in  the  record  is  suflScient  to  meet  the  appellant's 
objection,  and  show  the  correctness  of  the  court's  ruling.  We  have 
examined  the  authorities  cited  by  counsel  for  appellant  in  support 
of  their  position  and  believe  they  are  not  in  point. 

We  are  also  of  the  opinion  there  was  no  error  in  refusing  to  permit 
the  witness  Thigpen  to  testify  to  the  value  of  plaintiffs'  land  on 
March  14,  1906.  This  witness,  it  appears,  did  not  see  the  land  after 
it  was 'cleared  and  put  in  cultivation,  nor  until  about  one  year  after 
the  overfiow  and  injury  to  it.  The  measure  of  damages  in  such  case 
is  the  difference  between  the  market  value  of  the  land  immediately 
before  and  immediately  after  the  injury.  By  the  evidence  excluded 
the  appellant  sought  to  show  t^e  valu^  of  the  land  nearly  one  year 
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degree  of  injury  with  other  shipments.  Besides,  the  injuries  of  the 
cattle  in  other  shipments  to  which  the  witness  referred  were  not 
detailed  by  him,  and  there  was  no  proper  basis  for  appellee's  opinion 
if  otherwise  admissible.  We  think  that  the  evidence  was  harmful 
in  its  nature  and  should  not  be  again  permitted. 

For  the  error  iji  the  charge  of  the  court,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Missouri,  Eaksas  &  Texas  Railway  Company  of  Texas  v. 

A.  S.  Chilton  et  al. 

Decided  December  6,  190S. 

1. — Qyerflow — ^Damage  to  Land — ^Xeaiiire  of  Damage. 

The  measure  of  damage  to  land  by  overflow  is  the  difference  between  the 
market  value  of  the  land  immediately  before  and  immediately  after  the  injury. 
Hence,  testimony  as  to  the  market  value  of  the  land  about  a  year  after  the 
injury,  is  not  admissible  in  the  absence  of  other  evidence  that  the  conditions 
affecting  the  value  of  the  land  were  practically  the  same  on  the  two  dates. 

2. — ^Railroads — ^Insufflcient  Openings  in  Koadbed — Overflow — ^Damage — Charge. 

In  a  suit  against  a  railroad  companj^  for  damage  to  land  from  an  overflow 
caused  by  the  negligent  construction  of  its  roadbed,  the  court  charged  the  jury 
as  follows:  "If  you  find  from  tne  evidence  that  the  defendant  so  constructed 
its  roadbed  ...  as  to  obstruct  and  impound  the  waters  of  said  stream, 
and  said  embankment  broke,  and  the  flood  caused  thereby  flowed  over  and 
across  plaintiffs'  land  and  injured  said  land,  you  will  find  for  the  plaintiffs. 
Held,  not  upon  the  weight  of  tne  evidence;  and,  there  being  no  evidence  tending 
to  show  any  other  cause  for  the  impounding  of  the  water,  it  was  not  subject 
to  the  objection  that  it  ignored  the  question  of  what  might  have  been  the 
proximate  cause  of  such  impounding. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  E.  B.  Muse. 

Thomas  &  Rhea,  for  appellant. 

Turney  &  Lewis,  for  appellees. 

TALBOT,  Associate  Justice. — The  appellees,  A.  S.  and  A.  J. 
Chilton,  brought  this  suit  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  the  appellant,  to  recover  damages  caused 
by  overflow  of  their  land  during  the  year  1905,  said  land  being  situ- 
ated in  what  is  known  as  Five  Mile  Creek  bottom,  about  nine  miles 
south  of  Dallas.  It  was  alleged  by  plaintiffs  that  the  natural  flow 
of  the  water  in  Five  Mile  Creek  was  in  a  southeasteriy  direction,  but 
by  reason  of  the  negligent  construction  of  appellant^s  railroad  em- 
bankment across  said  stream  and  the  valley  thereof  in  not*  provid- 
ing sufficient  openings  through  same  for  the  water  to  pass  in  high 
water,  the  flow  of  the  waters  had  been  changed  from  its  natural 
course  and  caused  to  back  up  against  and  on  the  west  side  of  said 
embankment,  causing  same  to  break  on  the  13th  of  May,  1905,  pre- 
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cipitating  the  waters  over  the  land  of  plaintiffs,  washing  same  and 
damaging  said  lands  to  the  extent  of  thirty-one  hundred  and  ten 
($3,110)  dollars. 

The  defendant  plead  the  general  issue,  and  that  the  damage  to 
plaintiff,  if  any,  was  due  to  an  unusual  and  unprecedented  rainfall. 

On  January  16,  1907,  B.  G.  Phillips  intervened  in  said  suit,  claim- 
ing that  he  held  notes  on  the  land,  aggregating  one  thousand  and 
ninety  (1,090)  dollars  without  interest,  which  notes  were  secured 
by  vendor's  and  mortgage  liens  on  the  land,  and  that  by  reason  of 
the  facts  plead  by  plaintiff,  intervener's  security  had  been  impaired 
to  the  extent  to  which  land  had  been  damaged  by  the  overflow,  and 
asked  that  judgment  be  rendered  for  such  injuries,  against  the  de- 
fendants, and  that  the  court  set  aside  to  intervener"  such  part  of 
the  damages  awarded  as  might  seem  just  and  right. 

The  trial  before  a  jury  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $1250,  and  judgment  was  thereupon  entered  by 
the  court  in  favor  of  the  plaintiffs,  and  against  the  defendant  in  the 
said  sum  of  $1250,  directing  that  the  same  when  collected  be  paid 
into  the  registry  of  the  court,  to  be  applied  two-thirds  to  the  indebt- 
edness of  the  intervener,  B.  G.  Phillips,  and  the  balance  to  plaintiff's 
attorneys.     From  this  judgment  the  appellant  prosecutes  this  appeal. 

It  is  assigned  that  the  trial  court  erred  in  refusing  to  grant  appel- 
lant's motion  for  a  new  trial  because  the  verdict  of  the  jury  is  exces- 
sive. This  assignment  should  not,  in  our  opinion,  be  sustained.  The 
evidence  was  amply  sufficient  to  warrant  the  amount  of  the  verdict. 
Indeed,  a  verdict  for  a  larger  sum  would  have  been  justified  by  the 
testimony. 

J.  M.  Hagler,  a  witness  for  the  plaintiffs,  was  asked  the  following 
question:  "Well,  Mr.  Hagler,  if  the  land  had  been  cleared,  as  you 
say  it  was,  and  it  was  in  a  high  state  of  cultivation,  clean  and  clear, 
what  would  you  say  the  piece  of  land  would  be  worth?"  Appellant's 
counsel  objected  to  this  question  on  the  ground  that  there  was  no 
evidence  in  the  case  to  justify  the  hypothesis  upon  which  the  ques- 
tion was  based.  The  objection  was  overruled  and  the  witness  per- 
mitted to  answer,  "It  was  worth  from  $70  to  $75  per  acre."  We 
think  there  was  no  error  in  this  ruling  of  the  court.  Plaintiffs  had 
testified  that  their  land  had  been  cleared  and  in  cultivation  for  sev- 
eral years  before  the  overflow;  that  at  the  time  of  the  overflow  there 
was  a  nice  crop  on  the  land,  and  it  was  in  fine  condition.  This 
testimony  found  in  the  record  is  sufficient  to  meet  the  appellant's 
objection,  and  show  the  correctness  of  the  court's  ruling.  We  have 
examined  the  authorities  cited  by  counsel  for  appellant  in  support 
of  their  position  and  believe  they  are  not  in  point. 

We  are  also  of  the  opinion  there  was  no  error  in  refusing  to  permit 
the  witness  Thigpen  to  testify  to  the  value  of  plaintiffs'  land  on 
March  14,  1906.  This  witness,  it  appears,  did  not  see  the  land  after 
it  was 'cleared  and  put  in  cultivation,  nor  until  about  one  year  after 
the  overflow  and  injury  to  it.  The  measure  of  damages  in  such  case 
is  the  difference  between  the  market  value  of  the  land  immediately 
before  and  imjnediately  after  the  injury.  By  the  evidence  excluded 
the  appellant  sought  to  show  tl^e  valu^  of  the  land  nearly  one  year 
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a  mortgagor  in  possession^  the  trees  growing  upon  the  land,  when 
severed  and  sawed  into  lumber,  became  his  personal  property  free 
from  liens  against  the  land.  Duty  v.  Graham,  12  Texas,  427;  Willis 
V.  Moore,  69  Texas,  636;  Lombardi  v.  Shero,  14  Texas  Civ.  App., 
697 ;  Jones  on  Mort.,  sees.  463,  464,  684,  687,  688,  696 ;  McCammant 
V.  Roberts,  87  Texas,  244;  Brown  v.  Leath,  17  Texas  Civ.  App.,  264; 
Baker  v.  Clepper,  26  Texas,  634;  Sampson  v.  Williamson,  6  Texas, 
113.  That  vendee  in  deed  reserving  lien  is  mortgagor  in  possession: 
Stephens  v.  Motl,  82  Texas,  86,  sub.  4;  Carey  v.  Starr,  93  Texas, 
608;  Minter  v.  Burnett,  90  Texas,  249;  Willis  v.  Somerville,  3  Texas 
Civ.  App.,  613;  Johnson  v.  Beal  Estate  Association,  2  Texas  Civ. 
App.,  600;  Insurance  Company  v.  Bicker,  10  Texas  Civ.  App.,  266. 

The  execution  of  the  mortgage  and  the  subsequent  acts  of  Allen 
in  pointing  out  and  designating  the  sixty  stacks  in  controversy  as 
the  lumber  covered  by  said  mortgage,  and  his  placing  tags  on  it, 
"Mortgaged  to  Am.  National  Bank  of  Paris/'  created  a  valid  mort- 
gage lien  on  said  lumber  to  secure  the  debt  of  appellant,  whether  the 
same  was  cut  from  the  land  before  or  after  the  legal  title  to  such 
land  was  vested  in  Allen  by  the  deed  from  Martha  Mims.  Mays  y. 
Lewis,  4  Texas,  44;  Satterwhite  v.  Rosser,  61  Texas,  172,  173;  Ack- 
erman  v.   Smiley,  37  Texas,  216,  216. 

Allen  being  rightfully  in  possession  of  the  land  from  which  the 
trees  from  which  the  lumber  in  controversy  was  manufactured  were 
cut,  his  acts  were  not  the  acts  of  a  naked  trespasser,  and  the  greatest 
right  which  the  holders  of  the  liens  against  the  land  could  have  had 
against  such  lumber  was  to  assert  a  lien  against  it  for  the  value  of 
the  trees  as  they  grew  on  the  ground.  Texas  &  N.  0.  B.  Co.  v. 
Jones,  34  Texas  Civ.  App.,  94;  Emporia  Lumber  Co.  v.  League, 
106  S.  W.,  1167;  Pettit  v.  Prothingham,  106  S.  W.,  907. 

Lennox  &  Lennox,  for  appellees. — ^There  was  no  meeting  of  the 
minds  of  the  debtor  and  creditor  upon  the  requisite  elements  of  a 
binding  contract  to  enlarge  the  mortgage  so  as  to  cover  after-acquired 
property,  and  there  was  no  allegation  of  a  substitution.  Wallis, 
Landes  &  Co.  v.  Taylor,  67  Texas,  434;  Hicks  v.  Boss,  71  Texas, 
360;  Hort  v.  Epstein,  71  Texas,  766;  Milling  Co.  v.  Eaton,  German 
&  Co.,  86  Texas,  410;  Leeds  v.  Beed,  36  S.  W.,  349;  Summers  y. 
Mills,  21  Texas,  88;  Missouri,  K.  &  T.  By.  Co.  v.  Smith,  81  S.  W., 
22,  25;  Kraft  v.  Sims,  1  App.  C.  C,  sees.  404,  406;  Hall  &  Jones 
V.  Jackson,  3  Texas,  311;  Jones  on  Chattel  Mortgages,  sees.  62,  71 
and  64. 

Allen  neither  owned  the  land,  nor  the  sawmill,  nor  the  stacks  of 
lumber  in  controversy,  nor  had  a  potential  right  to  the  same,  when 
he  executed  the  mortgage  to  appellant,  and  the  said  lumber  being 
in  nowise  the  same  property  therein  described,  it  acquired  no  lien 
by  reason  thereof  and  the  court  did  not  err  in  so  holding.  Bichard- 
son  V.  Washington,  88  Texas,  341 ;  Jones  on  Mort.,  sees.  66,  138,  145. 

The  timber  was  part  of  the  realty  and  subject  to  plaintiflf's  debt 
after  severance  without  its  consent  and  it  had  a  right  to  follow  it 
through  all  its  different  changes.  Tlie  rule  of  severance  in  this  state 
aa  laid  down  by  the  authorities  in  appellant's  brief  has  application 
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only  to  grasses  and  other  annual  crops.  Bowen  v.  Lansing  Wagon 
Works,  91  Texas,  385;  Carey  v.  Starr,  93  Texas,  515;  Citizens  Nat. 
Bank  v.  Strauss,  29  Texas  Civ.  App.,  407 ;  Sullivan  v.  Texas  Briquette 
&  Coal  Co.,  94  Texas,  541;  Hutchins  v.  King,  68  U.  S.,  53  (17  L. 
Ed.  546)  ;  The  BoUes  Woodenware  Co.  v.  United  States,  106  U.  S., 
432  (27  L.  Ed.,  230) ;  Jones  on  Mortgages,  see.  144,  433a,  434,  436. 

When  J.  M.  Mims  died  the  community  estate  between  himself  and 
his  surviving  widow  descended  to  and  vested  in.  her  and  his  heir  sub- 
ject to  the  payment  of  all  tlie  community  debts,  except  the  exemp- 
tions, and  neither  she  nor  her  vendee  had  the  legal  right  to  so 
handle,  change  or  dispose  of  said  property,  or  any  part  thereof,  as 
to  deprive  these  creditors  of  their  right  to  subject  the  same — ^in  what- 
ever form  or  condition  it  might  be  found — to  the  payment  of  their 
debts  and  the  court  was,  therefore,  authorized  in  foreclosing  the 
plaintiffs'  lien  upon  said  lumber  under  this  phase  of  the  case.  Bev. 
Stats.,  art.  2219;  Sanger  Bros.  v.  Heirs  of  Moody,  60  Texas,  97; 
Moore  &  Son  v.  Moore,  89  Texas,  33;  Blinn  v.  McDonald,  92  Texas, 
607. 

The  creditors  of  J.  M.  Mims  were  entitled  to  foreclose  their  re- 
spective liens  in  the  property  in  its  then  condition  as  against  the 
appellant,  and  subject  the  entire  proceeds  thereof  to  the  payment  of 
their  debts  and  the  court  did  not  err  in  so  holding  and  rendering 
judgment  accordingly.  Fonts  v.  Ayres,  11  Texas  Civ.  App.,  338; 
Hicks  V.  Boss,  71  Texas,  359. 

HODGES,  Associate  Justice. — John  M.  Mims,  who  resided  in 
Bed  River  County,  Texas,  died  on  or  about  the  25th  day  of  January, 
1907.  Prior  to  his  death,  some  time  during  the  year  1901,  he  bought 
a  tract  of  land,  consisting  of  about  357  acres,  from  Daisy  Connor 
Pierce,  and  gave  his  note  for  $500,  in  which  a  vendor's  lien  was 
retained,  as  a  part  of  the  consideration.  Some  time  thereafter,  and 
before  his  death,  Mims  contracted  various  other  debts  to  different 
parties,  among  whom  was  the  First  National  Bank  of  Clarksville, 
Texas.  The  Clarksville  bank  became  the  owner  of  the  Pierce  note 
and  some  other  outstanding  debts  and  liens  against  Mims,  which, 
together  with  Mims'  personal  indebtedness  to  it,  amounted  to  several 
thousand  dollars  at  the  time  of  his  death.  All  of  the  debts  left  by 
Mims  were  community  obligations,  and  the  357-acre  tract  of  land 
before  mentioned  was  the  community  property  of  Mims  and  wife. 
At  the  time  of  his  death  he  left  but  one  surviving  heir,  a  daughter, 
Mrs.  Gertrude  Allen,  the  wife  of  W.  B.  Allen,  one  of  the  defendants 
in  this  suit.  After  the  death  of  Mims,  W.  R.  Allen,  the  husband 
of  Gertrude  Allen,  appears  to  have  taken  charge  of  a  sawmill  plant 
previously  owned  by  Mims  and  situated  on  the  tract  of  land  before 
mentioned,  and  began  to  operate  it,  to  cut  timber,  saw  lumber,  and 
to  sell  the  lumber  indiscriminately.  About  the  last  of  April,  1907, 
W.  R.  Allen  borrowed  $2,053.35  from  the  American  National  Bank 
of  Paris,  Texas,  and  gave  as  a  security  for  its  payment  a  mortgage, 
or  what  purports  to  be  a  mortgage,  on  lumber  on  the  yards  at  the 
Mims  sawmill,  in  Red  River  County,  Texas*    This  mortgage  was  duly 
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registered  in  the  office   of  the  county  clerk   of   Red   Eiver   County, 
Texas.     On  the  15th  day  of  May,  1907,  Mrs.  Mims,  the  survivor  of 
the  community  of  herself  and  John  M.  Mims,  conveyed  the  tract  of 
land  and  other  property  belonging  to  the  Mims  estate,  with  the  ex- 
ception of  the  homestead  and  some  personal  property,  to  W.  R.  Allen, 
in  consideration  of  $125  in  cash  and  the  assumption  and  agreement 
by  Allen  to  pay  all  of  the  debts  against  the  estate  of  John  M.  Mims. 
In  August,  1907,  J.  F.  McReynolds,  the  president  of  the  American 
National  Bank  of  Paris,  one  of  the  parties  to  this  suit,  visited  tlie 
Mims  mill  and  there  interviewed  W.  R.  Allen  concerning  the  security 
which  had  theretofore  been  pledged  to  the  American  National  Bank 
to  secure  the  payment  of  his  note,  and  requested  Allen  to  point  out 
the    lumber    which    he    had    mortgaged    to   that    bank.      McReynolds 
was  acting  for  and  in  behalf  of  tlie  American  National  Bank.     Allen 
thereupon   designated   sixty   stacks   of   lumber   situated   in   the   yards 
of  the  mill  as  the  lumber  upon  which  the  American  National  Bank 
had  its  mortgage;  and  at  the  request  of  McReynolds  that  he  designate 
those  stacks  in  some  way  so  that  they  could  be  identified  and  that 
others  would  have  notice  of  the  mortgage,  Allen   put  a  placard  or 
label  upon  each,  bearing  the  following:     "Mortgaged  to  the  American 
National  Bank."     Some  time  thereafter,  about  the  1st  of  September, 
when  the  note  from  Allen  to  the  American   National   Bank   became 
due,   McReynolds  again  visited   Allen  at  the  mill  and   demanded  a 
settlement,  and,  according  to  his  testimony,  Allen  declared  that  he 
was  unable  to  meet  the  note  except  with  the  lumber,  and  told  Mc- 
Reynolds  to   take   possession   of   the   lumber   and   sell   it   under  the 
mortgage.      This    McReynolds    proceeded    to    do;    and    after    having 
advertised  the  lumber  for  the  requisite  time,  sold  it  at  public  outcry 
at  the  courthouse  door  in  Clarksville,  Red  River  County,  and  pur- 
chased  it  for   the   American   National   Bank   for   the   sum   of   $750, 
which  amount  was  entered  as  a  credit  on  Allen's  note.     H.  H.  Len- 
nox, attorney  for  the  First  National  Bank  of  Clarksville,  was  present 
at  the  sale,  and  in  behalf  of  the  First  National  Bank  of  Clarksville 
gave  notice  that  that  bank  claimed  a  mortgage  upon  the  property 
sold  and  would,  in  course  of  time,  expect  to  foreclose  its  lien.     On 
the   11th  day  of  September,   1907,  this  suit  was  filed  by  the   First 
National  Bank  of  Clarksville,  making  Joella  Davis  and  her  husband, 
the   Corinth   Engine  &   Boilet   Works,   the   First   National   Bank  of 
Enloe,  the  American  National  Bank  of  Paris,  the  First  State  Bank 
of  Klondike,  and  W.  R.  Allen  and  wife,  Gertrude  Allen,  defendants. 
All   of  the   other  parties   except   the   American   National   Bank   and 
W.   R.   Allen  and   wife   claimed   to   be   creditors   and   to   have  some 
liens   against  the   estate   of  John   M.   Mims   and   W.    R.   Allen.     It 
appears  that  afterwards  Mrs.   Mims  intervened  in  the  suit  and  set 
up  the  vendor's  lien  which  she  held  against  W.   R.   Allen   reserved 
in  the  sale  of  the  Mims  estate  to  him  for  the  consideration  herein- 
before stated. 

Insofar  as  the  questions  raised  by  this  appeal  are  concerned,  the 
material  allegations  of  the  plaintiff's  original  petition  set  out  the 
various  debts  held  by  it  against  the  estate  of  John  M.  Mims,  and 
liens  upon  the  357  acres  of  land  before  mentioned.     It  sets  out  the 
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fact  that  Mrs.  Martha  Mims^  in  her  own  right  and  as  the  survivor 
of  the  community  of  herself  and  John  M.  Mims,  did,  on  the  15th 
day  of  May,  convey  the  land  above  mentioned  to  W.  K.  Allen  for 
the  considerations  stated;  that  Allen  accepted  the  deed  according  to 
its  terms  and  conditions,  and  agreed  to  pay  said  indebtedness.  It 
alleges  that  since  the  purchase  of  the  357  acres  of  land  and  the 
creation  of  its  lien  thereon,  Mims  jnade  permanent  and  valuable  im- 
provements, consisting  of  the  purchase  and  location  of  a  certain 
sawmill  and  appurtenances;  that  at  the  time  said  liens  were  created 
there  was  standing  and  growing  upon  the  land  a  large  amount  of 
valuable  timber,  and  that  the  material  value  of  said  land  was  on 
account  of  that  timber,  and  that  since  the  death  of  Mims,  Allen, 
without  the  consent  of  plaintiff  or  the  owners  of  the  vendor's  lien 
note,  had  cut  and  removed  from  the  said  tract  of  land  the  growing 
timber  thereon  to  the  amount  of  one  million  feet,  of  the  value  of 
$3,000  as  it  stood  in  the  trees,  and  that  said  security  has  been  de- 
preciated to  that  amount;  that  there  is  now  located  upon  said  land 
and  within  the  mill  yard  of  the  said  W.  R.  Allen  sixty-two  stacks 
of  yellow  pine  lumber,  one  stack  of  kiln-dried  lumber,  a  large  amount 
of  dressed  lumber  and  various  other  small  piles  of  lumber,  and  also 
a  certain  quantity  of  logs  unsawed.  The  lumber  is  estimated  to  be 
worth  about  $2,000  and  the  logs  $500.  It  is  further  alleged  tliat 
the  timber  cut  and  removed  from  the  said  land  was  a  material  part 
of  the  plaintiff's  security.  Plaintiff  prayed,  among  other  things,  that 
its  deed  of  trust  and  vendor^s  lien  be  established  and  foreclosed  upon 
the  land,  machinery,  lumber  and  logs  mentioned  and  described  in 
the  petition. 

It  is  unnecessary  to  mention  the  answers  filed  by  any  of  the  de- 
fendants except  that  of  the  American  National  Bank,  inasmuch  as 
it  is  the  only  one  which  has  complained  of  the  judgment  of  the  court. 
On  December  27,  1907,  the  American  National  Bank  filed  its  first 
amended  original  answer,  claiming  an  indebtedness  against  Allen  by 
note  for  the  sum  of  $2053.35,  with  interest  from  the  30th  day  of 
August,  1907,  and  attorney's  fees.  It  acknowledged  the  payment  of 
two  credits  amounting  in  the  aggregate  to  $1358.12.  It  set  out  its 
mortgage  executed  by  Allen,  as  before  mentioned,  and  the  further 
fact  that  thereafter  Allen  had  delivered  "the  lumber  to  it  and  the 
lumber  had  been  sold  under  the  terms  of  the  deed  of  trust,  and  that 
the  credit  of  $750  had  been  placed  upon  the  back  of  the  note  as  the 
result  of  the  proceeds  of  that  sale.  It  also  alleged  that  it  remained 
in  possession  of  said  stacks  of  lumber  continuously  from  the  time 
it  was  delivered  to  it  by  W.  R.  Allen  on  the  3d  of  September,  1907, 
up  to  the  time  the  same  was  sold  by  Lennox  &  Lennox  by  agree- 
ment as  thereinafter  set  out.  It  also  alleged  that  after  the  institu- 
tion of  this  suit,  by  agreement  of  all  of  the  parties  Lennox  &  Len- 
nox, attorneys  for  the  plaintiff,  sold  all  of  the  lumber  situated  on 
said  yards,  including  the  sixty-two  stacks,  for  the  net  sum  of  $1319.69, 
and  that  that  sum.  was  in  the  hands  of  the  plaintiff  by  virtue  of  an 
agreement  to  the  effect  that  it  was  to  stand  in  lieu  of  the  lumber, 
and  that  judgment  should  be  entered,  giving  to  each  party  such  rights 
QX  liens  on  the  money  as  that  party  would  have  had  in  the  lumber. 
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degree  of  injury  with  other  shipments.  Besides,  the  injuries  of  the 
cattle  in  other  shipments  to  which  the  witness  referred  were  not 
detailed  by  him,  and  there  was  no  proper  basis  for  appellee's  opinion 
if  otherwise  admissible.  We  think  that  the  evidence  was  harmful 
in  its  nature  and  should  not  be  again  permitted. 

For  the  error  in  the  charge  of  the  court,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

A.  S.  Chilton  et  al. 

Decided  December  5,  1908. 

1.— Overflow — ^Damage  to  Land — ^Kearare  of  Damage. 

The  measure  of  damage  to  land  by  overflow  is  the  difference  between  the 
market  value  of  the  land  immediately  before  and  immediately  after  the  injury. 
Hence,  testimony  as  to  the  market  value  of  the  land  about  a  year  after  the 
injury,  is  not  admissible  in  the  absence  of  other  evidence  that  the  conditions 
affecting  the  value  of  the  land  were  practically  the  same  on  the  two  dates. 

2. — ^RaUroadB — ^Insuffloient  Openings  in  Eoadbed — Overflow — ^Damage — Charge. 

In  a  suit  against  a  railroad  company  for  damage  to  land  from  an  overflow 
caused  by  the  negligent  construction  of  its  roadbed,  the  court  charged  the  jury 
as  follows:  "If  you  find  from  ttie  evideiice  that  the  defendant  so  constructed 
its  roadbed  .  .  .  as  to  obstruct  and  impound  the  waters  of  said  stream* 
and  said  embankment  broke,  and  the  flood  caused  thereby  flowed  over  and 
across  plaintiffs'  land  and  injured  said  land,  you  will  find  for  the  plaintiffs. 
Held,  not  upon  the  weight  of  ttie  evidence;  and,  there  being  no  evidence  tending 
to  show  any  other  cause  for  the  impounding  of  the  water,  it  was  not  subject 
to  the  objection  that  it  ignored  the  question  of  what  might  have  been  the 
proximate  cause  of  such   impounding. 

Appeal  from  the  District  Court  of  Dallas  County.     Tried  below 
before  Hon.  E.  B.  Muse. 

Thomas  &  Rhea,  for  appellant. 

Turney  &  Lewis,  for  appellees. 

TALBOT,  Associate  Justice. — ^The  appellees,  A.   S.   and  A.  J. 
Chilton,   brought   this   suit   against    the    Missouri,    Kansas    &    Texas 
Railway  Company  of  Texas,  the  appellant,  to  recover  damages  caused 
by  overflow  of  their  land  during  the  year  1905,  said  land  being  situ- 
ated in  what  is  known  as  Five  Mile  Creek  bottom,  about  nine  miles 
south  of  Dallas.     It  was  alleged  by  plaintiffs  that  the  natural  flow 
of  the  water  in  Five  Mile  Creek  was  in  a  southeasterly  direction,  but 
by  reason  of  the  negligent  construction   of  appellant's   railroad   em- 
bankment across  said  stream  and  the  valley  thereof  in  not*  provid- 
ing sufficient  openings  through  same  for  the  water  to  pass   in   high 
water,   the   flow   of  the   waters  had   been   changed   from   its    natural 
course  and  caused  to  back  up  against  and  on  the  west  side   of  said 
embankment,  causing  same  to  break  on  the  13th  of  May,  1905,  pre- 
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cipitating  the  waters  over  the  land  of  plaintiffs,  washing  same  and 
damaging  said  lands  to  the  extent  of  thirty-one  hundred  and  ten 
($3,110)  dollars. 

The  defendant  plead  the  general  issne,  and  that  the  damage  to 
plaintiff,  if  any,  was  due  to  an  unusual  and  unprecedented  rainfall. 

On  January  16,  1907,  E.  G.  Phillips  intervened  in  said  suit,  claim- 
ing that  he  held  notes  on  the  land,  aggregating  one  thousand  and 
ninety  (1,090)  dollars  without  interest,  which  notes  were  secured 
by  vendor's  and  mortgage  liens  on  the  land,  and  that  by  reason  of 
the  facts  plead  by  plaintiff,  intervener's  security  had  been  impaired 
to  the  extent  to  which  land  had  been  damaged  by  the  overflow,  and 
asked  that  judgment  be  rendered  for  such  injuries,  against  the  de- 
fendants, and  that  the  court  set  aside  to  intervener'  such  part  of 
the  damages  awarded  as  might  seem  just  and  right. 

The  trial  before  a  jury  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $1250,  and  judgment  was  thereupon  entered  by 
the  court  in  favor  of  the  plaintiffs,  and  against  the  defendant  in  the 
said  sum  of  $1250,  directing  that  the  same  when  collected  be  paid 
into  the  registry  of  the  court,  to  be  applied  two-thirds  to  the  indebt- 
edness of  the  intervener,  1{.  6.  Phillips,  and  the  balance  to  plaintiff's 
attorneys.     From  this  judgment  the  appellant  prosecutes  this  appeal. 

It  is  assigned  that  the  trial  court  erred  in  refusing  to  grant  appel- 
lant's motion  for  a  new  trial  because  the  verdict  of  the  jury  is  exces- 
sive. This  assignment  should  not,  in  our  opinion,  be  sustained.  The 
evidence  was  amply  sufficient  to  warrant  the  amount  of  the  verdict. 
Indeed,  a  verdict  for  a  larger  sum  would  have  been  justified  by  the 
testimony. 

J.  M.  Hagler,  a  witness  for  the  plaintiffs,  was  asked  the  following 
question:  "Well,  Mr.  Hagler,  if  the  land  had  been  cleared,  as  you 
say  it  was,  and  it  was  in  a  high  state  of  cultivation,  clean  and  clear, 
what  would  you  say  the  piece  of  land  would  be  worth?"  Appellant's 
counsel  objected  to  this  question  on  the  ground  that  there  was  no 
evidence  in  the  case  to  justify  the  hypothesis  upon  which  the  ques- 
tion was  based.  The  objection  was  overruled  and  the  witness  per- 
mitted to  answer,  "It  was  worth  from  $70  to  $75  per  acre."  We 
think  there  was  no  error  in  this  ruling  of  the  court.  Plaintiffs  had 
testified  that  their  land  had  been  cleared  and  in  cultivation  for  sev- 
eral years  before  the  overflow;  that  at  the  time  of  the  overflow  tliere 
was  a  nice  crop  on  the  land,  and  it  was  in  fine  condition.  This 
testimony  found  in  the  record  is  suflBcient  to  meet  the  appellant's 
objection,  and  show  the  correctness  of  the  court's  ruling.  We  have 
examined  the  authorities  cited  by  counsel  for  appellant  in  support 
of  their  position  and  believe  they  are  not  in  point. 

We  are  also  of  the  opinion  there  was  no  error  in  refusing  to  permit 
the  witness  Thigpen  to  testify  to  the  value  of  plaintiffs'  land  on 
March  14,  1906.  This  witness,  it  appears,  did  not  see  the  land  after 
it  was 'cleared  and  put  in  cultivation,  nor  until  about  one  year  after 
the  overflow  and  injury  to  it.  The  measure  of  damages  in  such  case 
is  the  difference  between  the  market  value  of  the  land  immediately 
before  and  immediately  after  the  injury.  By  the  evidence  excluded 
the  appellant  sought  to  show  the  valu^  of  the  land  nearly  one  year 
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after  the  damage  complained  of  was  done,  without  showing  that  the 
conditions  affecting  its  value  were  the  same  as  they  were  just  after 
the  overflow.  It  is  true,  the  witness  Thigpen  stated  that  ''there  had 
been  practically  no  change  in  the  value  of  the  land  in  that  commun- 
ity since  May,  1905,  to  March,  1906,  but  without  further  evidence 
that  the  conditions  affecting  the  value  of  plaintiffs'  land  were  prac- 
tically the  same  on  March  14,  1906,  as  they  were  just  after  the  in- 
jury, its  value  at  the  latter  date  would  not  furnish  the  proper  cri- 
terion for  determining  plaintiffs'  damages. 

Appellant's  fourth  assignment  complains  of  the  following  charge: 
"If  you  find  and  believe  from  the  evidence  that  the  defendant  so 
built  and  constructed  its  roadbed  across  Five  Mile  Creek  and  the 
bottom  lands  adjacent  thereto,  in  such  a  manner  as  to  obstruct  and 
impound  the  waters  of  said  stream,  and  said  embankment  broke,  and 
the  flood  caused  thereby  flowed  over  and  across  plaintiffs'  lands  and 
injured  said  land,  you  will  find  for  the  plaintiff.  If  you  find  for 
the  plaintiff  you  will  affix  the  damages  at  such  sum  as  you  may  find 
to  be  the  difference  between  the  reasonable  market  value  of  the  land 
before  the  injury,  if  any,  and  immediately  after  the  injury,  if  any." 
The  objection  to  this  charge  is  that  it  is  upon  *^the  weight  of  the 
evidence,  in  that  it  excludes  any  other  issue  than  the  mere  impound- 
ing of  the  waters,"  and  instructed  a  verdict  for  plaintiffs  if  the  jury 
should  find  that  defendant's  embankment  obstructed  and  impounded 
the  waters  of  the  stream,  thereby  ignoring  the  question  of  what 
might  have  been  the  proximate  cause  of  such  obstruction  and  im- 
pounding. The  objection  is  not  well  taken.  It  was.  a  statutory  duty 
imposed  upon  appellant  to  construct  in  its  roadbed  such  necessary 
culverts  and  sluices  as  the  natural  lay  of  the  land  at  the  point  in 
question  required  for  the  necessary  drainage  thereof,  and  a  violation 
of  this  duty  rendered  it  liable  for  such  damages  as  plaintiffs  sus- 
tained as  a  result  thereof.  The  charge  complained  of  very  fairly 
submits  those  issues  to  the  jury,  and  we  fail  to  find  any  substantial 
evidence  in  the  record  tending  to  show  that  any  other  cause  than 
the  failure  of  appellant  to  provide  its  roadbed  with  sufficient  openings 
for  the  passage  of  the  water,  proximately  contributed  to  the  damage 
done  the  plaintiffs'  property.  In  other  words,  we  fail  to  find  any 
evidence  raising  an  issue  as  to  the  proximate  cause  of  the  injury  to 
appellees'  property,  and  the  charge  quoted  was  sufficient.  The  charge 
was  in  no  respect  upon  the  weight  of  the  evidence. 

The  contention  that  the  evidence  was  sufficient  to  justify  the  con- 
clusion that  the  drift  accumulated  in  the  creekbed  above  the  railroad 
embankment,  or  that  the  ditch  cut  by  the  Trinity  Bod  and  Gun 
Club  changed  the  surface  waters  of  Five  Mile  Creek  and  "impounded 
the  waters  of  said  creek  against  the  embankment  of  defendant"  and 
proximately  contributed  to  cause  plaintiffs'  damage,  is  not  sustained. 
We  think  the  evidence  conclusively  shows  that  neither  the  sai^  drift 
nor  this  ditch  in  any  way  contributed  to  cause  the  overflow  resulting 
in  the  injury  to  plaintiffs'  land.  For  this  reason  the  court  correctly 
refused  appellant's  requested  charge,  made  the  basis  of  its  fifth  as- 
signment of  error,  submitting  such  an  issue. 

The  evidence  warranted  the  conclusion  that  the  rainfall  was  not 
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unusual  and  unprecedented.  The  material  allegations  in  plaintiffs^ 
petition  were  sufficiently  established  to  justify  the  verdict  of  the 
jury;  the  issues  raised  were  fairly  submitted,  and  the  judgment  will 
be  affirmed. 

Affirmed. 
Writ  of  error  refused. 


American  National  Bank  of  Paris  v.  First  National  Bank  of 

Clarksville  et  al. 

Decided  December  5,  1908. 

1. — lHoTtgtLgt — Conflictlnflr  liens — Judgment. 

In  a  controversy  between  parties  seeking  to  enforce  conflicting  liens  on 
the  same  property,  a  judgment  denying  relief  to  one  whose  mortage  was  found 
subordinate  to  an  adverse  claimant  could  be  sustained  only  on  the  theory  that 
his  lien  was  invalid  even  against  the  surplus  remaining  after  satisfying  the 
first  incumbrance. 

8. — ^Xortgage — ^Af ter  Acquired  Title. 

A  mortgage  of  lumber  by  the  owner  of  a  saw  mill  attached  to  lumber  after- 
wards sawed  and  stacked  on  his  premises,  where  by  arrangement  between  the 
parties  such  stacks  were  afterwards  agreed  on  and  marked  as  the  property  cov- 
ered by  the  mortgage. 

8. — ^Estates  of  Decedents. 

The  community  property,  on  the  death  of  the  husband,  descended  to  his 
heir,  as  joint  owner  with  the  widow,  subject  to  the  right  of  the  latter  to  dis- 
pose of  it  in  settlement  of  community  debts  and  to  the  rights  of  creditors  to 
enforce  their  claims  against  it  by  administration  or  otherwise. 


There  being  no  administration,  and  the  surviving  widow  having  conveyed 
her  interest  in  the  community  property  to  her  son-in-law  on  his  assuming  pay- 
ment of  the  community  debts,  the  latter  could  execute  a  valid  mortgage  of 
same,  subject  to  previously  existing  liens. 

5. — ^Vendor's  Lien — Growing  Timber — Convenion — ^Waiver. 

The  vendor's  lien  on  land  attaches  to  the  growing  timber  thereon  and  also 
to  the  same  when  cut  and  manufactured  into  lumber  by  the  vendee  and  those 
claiming  under  him,  in  the  absence  of  circumstances  showing  a  waiver  of  such 
lien  or  an  agreement  entitling  them  to  cut  and  sell  the  product. 

6. — Same — ^Xannfaetured  Lumber. 

The  vendor  who  is  seeking  to  enforce  his  lien  against  the  proceeds  of  lum- 
ber made  from  timber  growing  on  the  land,  it  having  been  sold  by  agreement 
and  the  proceeds  held  to  answer  the  lien  in  lieu  of  the  specific  property,  is 
entitled  to  his  lien  on  the  entire  proceeds,  and  is  not  limited  to  the  value  of 
the  material  from  which  it  was  made,  as  growing  timber. 

on  motion  fob  beheauno. 

7.— €onlUotlng  Liens — ^Harmless  Error. 

Where  it  appears  that  the  proceeds  of  property^  against  which  conflicting 
liens  are  asserted  are  insufficient  to  satisfy  the  first  incumbrance,  the  judgment 
will  not  be  reversed  for  failure  to  recognize  the  rights  of  a  junior  incumbrancer 
to  any  surplus. 

Appeal  from  the  District  Court  of  Bed  River  County.    Tried  below 
before  Hon.  Ben.  H.  Denton. 

Burdeti  &  Connor,  for  appellant. — ^Allen  occupying  the  position  of 
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with  an  interest  in  said  land,  by  false  and  fraudulent  representations  that  the 
title  to  said  land  was  disputed  and  that  litigation  would  be  necessary  to  obtain 
possession  of  the  same,  of  which  fact  plaintiffs  had  notice  when  they  bought; 
evidence  upon  said  issues  considered,  and  held  sufficient  to  require  a  submission 
of  the  same  to  the  jury,  and  hence  a  peremptory  instruction  (pr  the  plaintiffs 
was  reversible  error. 

s. — ^Power  of  Attorney  with  Intereft — ^EeTooation. 

An  instrument  purporting  to  be  a  revocation  of  a  power  of  attorney  to 
sell  land,  recited  the  execution  of  the  power  of  attorney  and  the  authority  of 
the  agent  to  recover  and  take  possession  of  said  land  and  to  sell  and  convey 
the  same  with  the  consent  of  the  owners,  and  a  conveyance  of  a  one-half  interest 
in  said  lands  to  the  agent,  and  then  proceeded:  "Therefore,  know  all  men 
by  these  presents,  that  we  have  countermanded  and  revoked,  and  by  these  pres- 
ents do  countermand  and  revoke,  the  said  power  of  attorney  and  all  power 
and  authority  thereby  given  to  the  said  F.  H.  Y."  Held,  to  manifest  an  in- 
tention to  revoke  and  cancel  the  entire  instrument  referred  to,  that  is,  the 
conveyance  of  an  interest  in  the  lands  as  well  as  the  power  to  sell  the  same. 

8. — Same— Bight  to  EeYoke. 

A  power  of  attornev  coupled  with  an  interest  in  laAd  can  be  revoked,  set 
aside  or  cancelled  only  for  fraud,  misrepresentation  or  other  sufficient  cause. 


4. — ^Husband  and  Wife— Legal  Title— Purchaser  from  Heirt  of  Eniband. 

When  the  legal  title  to  land  is  in  the  husband,  a  purchaser  from  his  heirs 
will  take  good  title  as  against  the  heirs  of  the  wife,  in  the  absence  of  notice 
that  the  land  was  community  property. 

5. — Guardian  and  Ward — ^Power  of  Attorney  by  Guardian. 

A  power  of  attorney  by  a  guardian  coupled  with  an  interest  in  the  ward's 
land,  is  not  binding  upon  the  ward  unless  ratified  by  him  after  he  attains 
his  majority. 

6. — ^Beed — Secondary  Eyidenee. 

Parol  evidence  of  the  existence  and  contents  of  a  deed  is  not  admissible 
when  it  appears  that  the  deed  is  in  existence,  and  by  proper  diligence  might 
be  produced. 

7. — ^Deed — ^Proof  of  Execution. 

The  fact  that  a  suit  was  originally  one  for  partition  will  not  make  the 
deed  to  the  land  admissible  in  evidence  without  proof  of  its  execution  and 
without  the  three  days  filing  and  notice  required  by  statute  when  the  suit  be- 
comes in  effect  one  of  trespass  to  try  title  to  the  land  between  the  alleged 
owners. 

Appeal  from  the  6l8t  Judicial  District,  Harris  County.  Tried 
below  before  Hon.  Norman  G.  Kittrell. 

Wm.  M.  Anderson  and  0.  E,  Pendarvis,  for  appellants. — Notwith- 
standing the  instrument  executed  by  the  Merrill  heirs  to  Yeagley 
may  have  been  sufficient  to  convey  the  legal  title  to  the  property,  if 
the  consideration  for  such  conveyance  was  services  to  be  performed 
by  him  in  the  future,  the  conveyance  was  so  far  executory  that  the 
equitable  title  did  not  pass  until  such  services  had  been  performed. 
If  the  Merrills  were  led  to  execute  the  conveyance  by  the  representa- 
tions of  Yeagley  that  a  suit  was  necessary  to  recover  the  property, 
the  fact  that  no  suit  had  ever  been  necessary  did  not  have  the  effect 
of  vesting  in  him  such  equitable  title.  Whether  or  not  the  services 
which  he  performed^  if  he  performed  any^  were  those  in  consideration 
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of  which  the  conveyance  was  made,  was  a  question  of  fact,  upon 
which  the  defendants  were  entitled  to  the  verdict  of  a  jury.  Barney 
V.  Allison,  64  Texas,  697;  West  v.  West,  9  Texas  Civ.  App.,  481; 
Schaeffer  v.  Blanc,  87  S.  W.,  745. 

The  instrument  referred  to  was  neither  a  conveyance  or  a  ratifica- 
tion of  a  previous  conveyance,  and  did  not  operate  as  an  estoppel. 
Williams  v.  Chandler,  25  Texas,  11;  Bartell  v.  Kelsey,  59  S.  W., 
631;  Hart  v.  Meredith,  65  S.  W.,  508;  Bigelow  on  Estoppel  (5th 
ed.),  pp.  331,  334  and  352. 

The  instrument  referred  to  in  the  assignment  did  not  operate  to 
convey  property  owned  by  the  persons  executing  it  otherwise  than 
by  inheritance  from  J.  H.  Merrill.  The  construction  placed  upon  it 
by  the  court  makes  it  convey  property  that  was  never  owned  by  J.  H. 
Merrill,  and  never  inherited  from  him  by  anybody.  Eev.  Stats.,  art. 
624;  Stone  v.  Sledge,  87  Texas,  52-,  Moody  v.  Butler,  63  Texas,  212; 
Thompson  v.  Cragg,  24  Texas,  582;  Caruth  v.  Grigsby,  57  Texas, 
266;  Downing  v.  Diaz,  80  Texas,  455;  Franklin  v.  Piper,  5  Texas 
Civ.  App.,  253 ;  West  v.  Hermann,  104  S.  W.,  428. 

Joe  M,  Sam  and  0.  L,  Bradley,  for  appellees. 

BEESE,  Associate  Justice. — This  suit  was  instituted  by  appel- 
lees against  appellants  for  partition  of  a  block  of  ground  in  the  city 
of  Houston,  appellees  claiming  that  they  owned  an  undivided  one- 
half  of  the  block  and  that  appellants  owned  the  other  half.  In  their 
answer  appellants  denied  the  title  of  appellees  and  set  up  claim  to 
the  entire  block.  They  alleged  that  the  power  of  attorney  and  con- 
veyance under  which  Yeagley,  appellees'  vendor,  claimed  was  pro- 
cured by  misrepresentation  and  iraud,  and  prayed  that  it  be  can- 
celled. By  supplemental  petition  appellees  denied  these  allegations  of 
the  answer,  and  pleaded  that  they  were  innocent  purchasers  without 
notice.  The  case  was  tried  with  a  jury,  who  were  instructed  to  return 
a  verdict  for  appellees  for  one-half  of  the  property,  which  was  done. 
From  the  judgment  for  appellees  the  defendants  appeal. 

We  think  the  trial  court  erred  in  refusing  to  submit  the  issues  to 
the  jury  and  in  its  peremptory  instruction  to  find  for  appellees,  and 
that  the  first  assignment  of  error  presenting  this  question  should  be 
sustained.  Appellees  claimed  title  under  appellants  by  virtue  of  a 
certain  instrument  in  the  nature  of  a  power  of  attorney,  executed 
by  them  to  one  P.  H.  Yeagley,  dated  December  12,  1904,  by  the 
terms  of  which  they  appointed  Yeagley  their  agent  and  attorney  in 
fact  with  authority  to  recover  and  take  possession  of,  at  his  own 
expense,  any  lands  they  might  own  in  Texas  as  heirs  at  law  of  James 
H.  Merrill,  and  to  sell  and  convey  any  and  all  lands  they  might  have 
any  interest  in  in  Texas  after  having  obtained  the  consent  of  appel- 
lants. By  this  instrument  the  makers  in  consideration  of  the  services 
performed  and  to  be  performed  by  Yeagley  and  money  paid  out  by 
him,  conveyed  to  him  an  undivided  one-half  of  "said  lands,*'  that  is, 
*'all  of  the  lands  that  we  may  have  an  interest  in  in  Texas.''  Under 
this  instrument  Yeagley  conveyed  to  appellees,  Bradley  and  Sam,  an 
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undivided  one-half  of  the  block  of  ground  in  controversy.  Appellees 
paid  full  value. 

If  the  evidence  was  sufficient  to  present  the  issue  of  misrepresenta- 
tion on  the  part  of  Yeagley  in  procuring  from  appellants  the  instru- 
ment in  question,  and  also  the  issue  as  to  whether  appellees  were 
innocent  purchasers  without  notice  thereof,  the  court  erred  in  direct- 
ing a  verdict  for  appellants. 

The  alleged  misrepresentations  and  fraud  consisted  in  certain  state- 
ments by  Yeagley,  by  which  appellants  were  led  to  believe  that  their 
title  to  the  land  was  disputed,  and  that  litigation  would  be  necessary 
to  clear  their  title  and  establish  them  in  possession,  which  were  al- 
leged to  be  untrue  and  known  to  Yeagley  to  be  untrue;  also  certain 
representations  that  appellants  owned  other  lands  in  Texas  which 
Yeagley  was  to  recover  for  them. 

Without  discussing  the  evidence  on  this  point,  we  think  it  was 
sufficient  to  raise  the  issue  that  appellants  were  induced  to  execute 
the  instrument  referred  to  by  the  representations  alleged  on  the  part 
of  Yeagley,  and  that  those  representations  were  not  true.  The  evi- 
dence at  least  tended  to  show  that  Yeagley  represented  that  the  title 
to  the  Houston  property  was  in  such  shape  that  it  would  be  necessary 
to  bring  suit  to  establish  appellants'  claim;  that  in  fact  their  title  was 
not  disputed,  there  was  no  adverse  claim,  and  no  obstacle  to  their 
possession  and  that  this  was  known  to  Yeagley,  but  not  known  to 
them.  Yeagley  lived  in  Houston  and  appellants  in  Louisiana.  This 
would  not  have  required  a  submission  of  this  issue  if  the  undisputed 
evidence  had  shown  that  appellees  purchased  from  Yeagley  without 
notice  of  the  facts  above  stated,  or  if  there  had  been  no  evidence  of 
such  notice. 

On  Februaiy  24,  1906,  appellants  made  and  signed  an  instrument 
which  was  recorded  in  Harris  County,  February  26,  1906,  prior  to 
the  date  of  the  sale  by  Yeagley  to  appellees.  This  instrument  re- 
cites the  execution  by  them  of  the  instrument  of  December  12,  1904, 
which  is  called  a  power  of  attorney,  the  recitation  contained  an  exact 
copy  of  the  material  contents  of  the  first  instrument,  that  is,  the 
authority  to  recover  and  take  possession,  to  sell  and  convey  with  con- 
sent of  the  makers,  and  the  conveyance  of  the  one-half  interest  to 
Yeagley,  and  then  proceeds:  "Therefore,  know  all  men  by  these 
presents,  that  we  have  countermanded  and  revoked,  and  by  these 
do  countermand  and  revoke,  the  said  power  of  attorney  and  all  power 
and  authority  thereby  given  to  the  said  F.  H.  Yeagley.'*  This  instru- 
ment was  examined  by  appellees  before  they  bought.  It  was  in  fact 
introduced  in  evidence  by  them,  over  the  objection  of  appellants,  as 
evidence  of  their  defense.  This  instrument  seems  to  have  been  con- 
strued by  the  court  as  intended  to  be  a  ratification  of  the  conveyance 
and  a  revocation  only  of  the  power  of  attorney. 

It  is  true  that  it  was  beyond  the  power  of  appellants  arbitrarily 
to  revoke  the  conveyance,  which  was  an  executed  conveyance  and 
vested  title  in  Yeagley  subject  only  to  be  set  aside  and  cancelled  for 
fraud,  misrepresentation  or  other  sufficient  cause.  Still,  we  think  it 
clear  that  it  manifested  an  intention,  so  far  as  this  could  be  done, 
to  revoke  and  cancel  the  entire   instrument   of  December   12,  1904, 
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which  they  denominated  a  power  of  attorney,  and  which  is  in  fact 
but  a  power  of  attorney  coupled  with  an  interest.  The  making  of 
this  instrument  and  placing  it  of  record  was  clearly  intended  to  give 
notice,  so  far  as  .this  could  thereby  be  accomplished,  of  appellants' 
desire  and  intention  to  cancel  and  revoke  the  entire  instrument  re- 
ferred to.  This  was  sufficient  to  put  a  prudent  man  upon  inquiry 
that  there  was  something  wrong  about  Yeagley's  title  and  to  call 
for  investigation.  The  proper  source  of  inquiry  would  be,  of  course, 
the  maker  of  the  instrument  and  not  its  beneficiary,  Yeagley;  and 
there  can  be  little,  if  any,  doubt  that  such  inquiry  would  have  brought 
to  appellees  information  of  the  claim  here  made  by  appellants  upon 
which  they  seek  a  cancellation  of  this  instrument.  The  inquiries  that 
were  in  fact  made  by  Bradley  show  that  he  felt  that  this  paper  re- 
quired some  inquiry.  He  should  have  applied  to  some  of  the  appel- 
lants for  information.  For  these  reasons  we  think  the  court  erred 
in  directing  a  verdict  for  appellees,  and  that  the  issues  of  misrepre- 
sentation on  the  part  of  Yeagley  as  an  inducement  to  the  execution 
of  the  power  of  attorney,  and  of  the  want  of  notice  on  the  part  of 
appellees,  should  have  been  submitted  to  the  jury.  The  burden  of 
proof  was,  of  course,  upon  appellants  upon  both  issues. 

Without  discussing  the  other  assignments  of  error  we  will  indicate 
our  views  of  the  principles  which  should  control  the  questions  pre-* 
sented  upon  another  trial. 

It  may  be  that  the  authority  given  to  "recover  and  take  possession,'* 
etc.,  must  be  limited  to  such  portion  of  the  land  in  controversy  as 
appellants  might  own  as  heirs  at  law  of  J.  H.  Merrill,  their  deceased 
father,  to  the  exclusion  of  that  portion  which  descended  to  them 
from  their  deceased  mother,  the  property  being  community  and  the 
mother  surviving  the  father  by  many  years;  but  when  it  comes  to  the 
clause  giving  power  to  sell  and  convey,  and  conveying  the  half  interest 
to  Yeagley,  different  language  is  used,  to  wit:  "All  of  the  lands  that 
we  may  have  any  interest  in  in  Texas."  The  conveyance  to  Yeagley, 
if  valid,  must  be  held  to  convey  the  interest  of  the  grantors,  whether 
inherited  from  their  mother  or  father.  If  it  were  otherwise,  unless 
appellees  had  notice  that  it  was  community  property  of  the  father 
and  mother,  the  title  being  in  J.  H.  Merrill,  and  appellants  being 
his  heirs,  they  were  not  required  to  look  farther.  (Mangum  v. 
White,  16  Texas  Civ.  App.,  254.) 

The  instrument  of  December  12,  1904,  was  signed  for  A.  F.  Eben- 
hoch  by  his  guardian.  He  was  at  that  time  a  minor  and  no  authority 
is  shown  in  the  guardian  to  bind  him  by  this  instrument.  It  is  not 
binding  upon  him  unless  expressly  or  impliedly  ratified  after  he 
attained  his  majority.  This  is  not  shown.  The  revocation  of  Febru- 
ary 24,  1906,  which  was  signed  by  him  after  he  became  of  age,  can 
not,  by  any  construction,  be  given  the  effect  of  such  ratification.  It 
recites  the  execution  of  the  first  instrument  by  him,  but  the  whole 
purpose  of  the  later  instrument  is  to  revoke  and  cancel,  not  to  ratify 
or  confirm.  So  far  as  the  present  record  discloses,  A.  F.  Ebenhoch 
is  not  bound,  or  his  interest  in  any  way  affected,  by  the  conveyance 
to  appellees. 

We  think  the  court  erred  in  admitting,  over  objection,  the  testimony 
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of  Teagley  as  to  the  execution  and  contents  of  the  separate  deed 
from  Mrs.  George.  His  testimony  showed  that  the  deed  was  in  ex- 
istence, and  that  he  knew  that  it  was  in  the  custody  of  Ponder,  or 
that  at  least  inquiry  of  Ponder  would  show  where  it  was.  No  suflB- 
cient  excuse  was  shown  for  the  failure  to  make  inquiry  of  Ponder. 
(Taliaferro  v.  Rice,  47  Texas  Civ.  App.,  3.) 

As  to  the  action  of  the  court  in  admitting  in  evidence  the  original 
deed  last  referred  to  (which  was  in  fact  found  during  the  trial  in 
Houston)  without  proof  of  its  execution  and  without  the  three  days 
filing  and  notice  to  appellants  required  by  statute,  the  fact  that  this 
was  originally  a  partition  suit,  did  not  authorize  its  admission.  The 
issue  was  one  of  title  in  appellees.  But  we  are  inclined  to  think  that 
the  admission  of  Mrs.  George  and  her  husband  contained  in  the  in- 
strument of  February  24,  1906,  that  they  had  executed  the  former 
instrument,  the  later  instrument  having  been  duly  executed  and  ac- 
knowledged by  them,  was  suflBcient  proof  of  the  execution  of  the 
former  instrument  to  authorize  the  admission  of  the  original  deed. 
However,  as  appellees  have  this  original  deed  and  will  be  prepared 
to  introduce  it  in  evidence  properly  upon  another  trial,  what  we  have 
said  on  this  point,  becomes  probably  immaterial.  What  we  have  said 
suflBciently  disposes  of  the  other  assignments  of  error.  For  the  errors 
indicated  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


T.  J.  Jackson  v.  R.  M.  Stephenson  et  al. 

Decided  December  0,  1008. 

1. — ^Land  Agent — Commissioni — Charge. 

It  was  error  to  charge  that  the  plaintiffs  were  entitled  to  a  fixed  Bom 
as  commissions  for  making  a  sale  of  land,  where  the  price  was  by  the  acre 
and  the  number  of  acres  was  left  uncertain  by  the  evidence. 

2. — Same — ^Exclngive  Agency — Sale  by  Principal. 

Plaintiffs  could  not  recover  commissions  on  a  sale  of  land  made  by  the 
owner  himself  without  showing  that  it  was  procured  by  them,  where  their 
contract,  though  giving  them  the  exclusive  agency  to  sell,  did  not  bind  the 
owner  himself  not  to  negotiate  a  sale.  Stringfellow  v.  Powers,  4  Texas  Civ. 
App.,  199,  distinguished. 

3. — ^Eeqnested  Instmction. 

A  requested  charge  applicable  to  a  phase  of  the  case  not  clearly  covered 
by   the   instructions   should   be   given. 

Appeal  from  the  County  Court  of  Coleman  County.  Tried  below 
before  Hon.  F.  M.  Bowen. 

J.  (7.  Randolph,  for  appellant. — ^The  court  erred  in  refusing  to 
submit  to  the  jury  defendant's  special  charge  No.  7  in  words  as  fol- 
lows :  *'You  are  instructed  that  if  you  believe  from  the  evidence  that 
after  plaintiffs,  Stephenson  and  Lavender,  carried  T.  J.  Shelton  to 
see  defendant's  land  they  returned  to  town  and  did  not  close  the  sale 
and  the  said  Shelton  left  Coleman  County  with  the  intention  not  to 


1908.]  Jackson  v.  Stephenson.  533 

buy  said  land  and  further  believe  that  said  Shelton  subsequently  re- 
turned and  purchased  said  land  through  the  agency  of  W.  M.  Hooper, 
it  will  be  your  duty  to  return  a  verdict  in  favor  of  defendant  Jackson, 
provided  the  plaintiffs  have  not  shown  by  a  preponderance '  of  the 
evidence  that  they  had  the  exclusive  agency  for  the  sale  of  the  land/^ 

E.  M.  Critz  and  Woodward  &  Baker,  for  appellees. — Conceding  for 
the  sake  of  appellant's  contention  that  the  plaintiffs  did  not  bring 
about  the  sale  of  the  property,  they  would  still  be  entitled  to  the  com- 
mission in  case  they  had  exclusive  agency  for  the  same.  Stringfellow 
V.  Powers,  4  Texas  Civ.  App.,  199. 

KEY,  Associate  Justice. — K.  M.  Stephenson  and  T.  H.  Lavender 
brought  this  action  against  T.  J.  Jackson.  The  plaintiflPs  alleged  in 
their  petition  that  they  were  partners  engaged  in  the  real  estate  busi- 
ness, and  that  the  defendant  entered  into  a  contract  with  them  by 
the  terms  of  which  they  were  to  have  the  exclusive  agency  for  the  sale 
of  a  tract  of  land  belonging  to  the  defendant,  and  that  their  compen- 
sation was  to  be  a  commission  of  five  percent  on  the  amount  for  which 
the  land  was  sold.  They  alleged  that  they  procured  a  purchaser  for 
the  land  to  whom  the  defendant  sold  it,  and  that,  although  they  were 
the  procuring  cause  of  the  sale,  the  defendant  refused  to  make  them 
any  compensation. 

The  defendant  filed  an  answer  embracing  a  general  demurrer,  gen- 
eral denial,  and  a  special  plea  alleging  that  if  any  contract  of  agency 
was  ever  made  the  same  was  revoked  and  terminated  before  the  plain- 
tiffs began  negotiating  with  Shelton,  the  purchaser  of  the  land.  The 
defendant  further  alleged  that  the  sale  was  negotiated  and  the  pur- 
chaser procured  by  one  Hooper,  another  real  estate  agent. 

There  was  a  jury  trial  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiffs,  and  the  defendant  has  prosecuted  this  appeal. 

The  trial  court  instructed  the  jury,  among  other  things,  that  if 
they  found  from  a  preponderance  of  the  evidence  that  at  the  time  the 
plaintiffs  began  negotiations  for  the  sale  of  the  land  to  Shelton,  they 
had  a  contract  with  the  defendant  by  the  terms  of  which  they  had 
the  exclusive  agency  to  sell  the  land,  to  return  a  verdict  for  the  plain- 
tiffs for  $442.25.  That  instruction  is  assigned  as  error,  and  we  sus- 
tain the  assignment  for  two  reasons.  In  the  first  place,  there  was  un- 
certainty in  the  testimony  as  to  the  number  of  acres  in  the  tract  of 
land,  and  therefore  the  court  should  not  have  instructed  the  jury 
that  the  plaintiffs,  on  the  contingencies  named,  were  entitled  to  re- 
cover $442.25,  but  should  have  left  it  to  the  jury  to  determine  the 
amount.  In  the  second  place,  as  applied  to  this  case,  the  charge  did 
not  state  the  law  correctly.  If,  by  the  terms  of  the  contract  between 
them,  the  defendant  had  not  only  granted  to  the  plaintiffs  the  ex- 
clusive agency  to  sell  the  land,  but  had  further  agreed  not  to  negotiate 
a  sale  of  it  himself,  it  may  be  that  the  plaintiffs  would  have  been 
entitled  to  recover  the  commission  without  showing  that  they  were 
the  procuring  cause  of  the  sale.  But  no  such  contract  was  pleaded 
or  proved.  The  plaintiffs  testified  that  the  defendant  gave  them  the 
exclusive  agency  for  the  sale  of  the  land,  and  the  defendant  testified 
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that  he  did  not  do  so.  There  was  no  testimony  tending  to  show  that 
the  defendant  was  obligated  not  to  sell  the  land  himself.  That  fact 
distinguishes  the  ease  from  Stringfellow  v.  Powers,  4  Texas  Civ.  App., 
199^  relied  on  by  counsel  for  appellees.  Hence,  we  hold  that  it  was 
error  to  rive  the  instruction  referred  to,  which  authorized  a  recovery 
by  the  pwiintiffs  regardless  of  what  they  had  done  or  failed  to  do  in 
procuring  a  purchaser.  If  the  plaintiffs'  petition  had  contained  a 
count  charging  that  they  had  a  contract  of  exclusive  agency  and  that 
the'  defendant,  by  selling  the  land  himself  or  through  another  agent,  . 
had  prevented  the  plaintiffs  from  consummating  a  sale  of  it,  it  would 
have  been  proper  to  have  submitted  that  issue  to  the  jury;  but  the 
charge  complained  of  did  not  state  the  law  correctly  as  to  that  phase 
of  the  case,  because  it  required  no  finding  that  the  plaintiffis  would 
have  effected  a  sale  of  the  property. 

We  also  hold  that  the  court  should  have  given  special  charge  No.  7 
requested  by  the  defendant,  which  was  applicable  to  a  phase  of  the 
case  not  as  clearly  covered  by  the  general  charge  of  the  court. 

The  assignments  presenting  other  questions  are  overruled.  Judg- 
ment reversed  and  cause  remanded. 

Reversed  and  remanded. 


Pullman  Company  v.  S.  C.  Hoyle  et  al. 

Decided  December  9,  1908. 

1. — Abatement — ^Two  Pending  Snits. 

Plaintiff  sued  a  railway  and  a  Bleeping  car  company  jointly  for  injuries 
to  a  passenger,  and  subsequently  brougnt  suit  on  tne  same  cause  of  actios 
against  the  sleeping  car  company  alone.  Held,  that  the  pendency  of  the  latter 
suit  was  not  ground  for  abating  the  first.  Pa^e  v.  Benham,  16  Texas,  367, 
and  Trawick  v.  Martin,  74  Texas,  522,  distinguished,  as  involving  the  right  to 
abate  the  second  action,  and  as  cases  where  the  parties  were  identical.  If 
plaintiff  could  be  required  to  elect  which  action  to  prosecute,  his  insistence  on 
proceeding  with  the  first  was  such  election. 

2. — ^Passenger — ^Damagei — Proximate  Came. 

Where  a  woman  passenger  was  directed  by  those  in  charge  of  a  sleeping 
car  to  ^t  off  on  the  stopping  of  the  train  before  reaching  the  depot  at  her 
destination,  personal  injuries  received  by  reason  of  her  having  to  walk  to  the 
depot  carrying  her  child  and  baggage  were  natural  and  probable  results  of 
such  wrong  and  damages  therefor  were  recoverable. 

3. — ^Brief — ^Assignments — ^Propositions. 

An  assignment  of  error  not  presenting  a  distinct  proposition  for  reversal 
nor  followed  by  such  proposition  thereunder  will  not  be  considered. 

4. — ^Pleading — ^Damages — ^Proximate  Cause. 

Allegations  that  the  injury  complained  of  resulted  from  the  negligent  sets 
alleged  held  suflicient. 

5. — ^EYidenee — Causal  Connection. 

It  was  proper  to  ask  plaintiff,  who  sued  to  recover  for  personal  injnrief 
causing  sickness,  whether  anything  other  than  the  injuries  complained  of  had 
occurred  to  cause  such  sickness. 
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6. — Bvidencfr— Xedioal  Expert 

A  physician  may  give  his  opinion  as  an  expert,  both  as  to  present  condition 
of  a  patient,  and  as  to  probable  result  of  illness. 

7. — ^Evidence — ^Eifeot  of  Illneii  on  Kind. 

A  member  of  plaintiff's  family,  not  an  expert,  was  properly  permitted  to 
testify  as  to  the  cheerful  temper  of  plaintiff  prior  to  injuries  and  resulting 
sickness  attributed  to  defendant's  negligence,  and  the  reyerse  mental  condition 
afterwards. 

8. — ^Passenger — ^Peremptory  Instruction  for  Plaintiff. 

Where  the  uncontradicted  evidence  for  both  parties  showed  that  a  pas- 
senger was  directed  to  leave  the  train  at  the  wrong  point,  a  peremptory  in- 
struction to  find  for  plaintiff,  submitting  only  the  controverted  issue  as  to* 
whether  damages  were  more  than  nominal,  was  proper. 

9. — ^Passenger — Sleeping  Car — ^Degree  of  Oare. 

A  sleeping  car  company  is  held  to  the  same  degree  of  care  as  the  railway 
with  respect  to  negligence  of  its  servants  causing  injury  to  its  passengers. 

10. — ^Eailway — Sleeping  Car  Company — ^Indemnity. 

Where  injury  to  a  passenger  was  caused  solely  by  the  negligence  of  the 
servants  of  a  sleeping  car  company  having  exclusive  control  of  its  car  and 
passengers,  the  railway  company,  jointly  sued  and  held  liable  because  of  its 
relation  of  carrier  to  the  passenger,  could  recover  over  against  the  sleeping  car 
company,  independently  of  any  contract  for  indemnity. 

11. — Codefendants — ^Liability  at  between — ^Pleading. 

Matters  in  avoidance  of  the  allegations  in  a  plea  by  one  defendant  for 
indemnity  from  his  codefendant  should  be  pleaded,  in  order  to  support  a  charge 
on  the  issue  raised  by  evidence  supporting  them. 

Appeal  from  the  District  Court  of  Bobertson  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

Bailey,  Woods  £  Morehead,  Bartholomew,  and  Ouinn  &  McNeil,  for 
appellant. — On  defendant's  plea  in  abatement:  Payne  v.  Benham,  16 
Texas,  367;  Trawick  v.  Martin,  74  Texas,  522;  Wilson  v.  Milliken,  44 
S.  W.,  660;  O'Calahan  v.  O'Brian,  116  Fed.  Bep.,  934;  Barber  v.  Mor- 
ris, 132  Fed.  Bep.,  1 ;  Burk  v.  McCaffrey,  136  Fed.  Bep.,  696. 

The  injuries  were  not  a  proximate  result  of  the  negligence  alleged: 
Scheffer  v.  Bailway  Co.,  105  U.  S.,  252;  Bailway  Co.  v.  Simking,  54 
Texas,  620 ;  Bailway  Co.  v.  Le  Qerse,  51  Texas,  201 ;  Brandon  v.  Manuf . 
Co.,  51  Texas,  127,  128 ;  Bailway  Co.  v.  Murphy,  46  Texas,  356. 

The  negligence  alleged  was  not  the  act  of  defendant  nor  within  the 
scope  of  its  servants'  authority.  Savannah,  etc.,  By.  v.  Wall,  96  Ga.,  328 ; 
Higgins  V.  Western  Un.,  50  N.  E.,  500 ;  Penn.  By.  Co.  v.  Boy,  102  U. 
S.,  451 ;  Thorp  v.  N.  Y.  Cent.,  76  Nu  Y.,  402 ;  Kingsley  v.  Bailway  Co., 
125  Mass.,  54;  29  A.  &  E.  B.  Cases  (new  series),  notes  170,  particularly 
sees.  A.,  B.,  D.  and  Q.,  pp.  180-182 ;  28  Am.  &  Eng.  B.  Cases,  p.  386 ; 
Broom's  Legal  Maxims,  849. 

The  court  erred  in  the  first  paragraph  of  its  charge  when  it  charged 
the  jury  to  return  a  verdict  for  the  plaintiff  against  both  defendants. 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Nass,  94  Texas,  255 ;  57  S.  W.,  870 ; 
Jones  V.  Parker,  42  S.  W.,  123;  Eppstein  v.  Thomas,  16  Texas  Civ. 
App.,  619;  Hofins  v.  Dobin,  91  Texas,  289;  Bailway  Co.  v.  Nass,  94 
Texas,  289;  52  S.  W.,  124. 
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The  Pullman  Company  was  not  a  common  carrier;  the  duty  of  dis- 
charging passengers  was  a  railroad  facility,  and  the  Pullman  employes 
were  acting  under  the  authority  and  instructioris  of  their  superior,  the 
railroad  people.  Also  the  Pullman  porter,  when  he  discharged  the  pas- 
senger, acted  with  ordinary  care.  Thorpe  v.  Railway  Co.,  76  N.  Y.,  406; 
Penn.  By.  Co.  v.  Boy,  102  TJ.  S.,  415 ;  Stewart  v.  Bailway  Co.,  90  N. 
Y.,  590;  Higgins  v.  W.  U.  Tel.  Co.,  50  N.  E.,  500;  Kingsley  v.  Bail- 
way  Co.,  125  Mass.,  54;  Bailway  Co.  v.  Wall.,  96  Ga.,  328. 

There  are  no  pleadings  to  authorize  indemnity,  because  it  is  not 
claimed  by  the  Bailroad  Company  that  the  Pullman  Company  was  un- 
•der  contract  to  indemnify  it  in  the  discharge  of  one  of  its  legal  duties 
nor  that  such  was  the  usage  or  custom.    Bailway  Co.  v.  Nass.,  94  Texas. 

N.  A.  Stedman,  John  M,  King  and  Doremus  &  Butler,  for  appellee, 
International  &  6.  N.  B.  Co. — The  Pullman  Company  whose  car  is  at- 
tached to  the  train  of  a  railroad  company,  and  which  is  under  the  con- 
trol of  said  Pullman  Company,  who  owns  and  operates  such  car,  for 
hire,  is  regarded  under  the  law  as  a  passenger  carrier.  Pullman  Co. 
V.  Pollock,  69  Texas,  123;  Pullman  Co.  v.  Smith,  79  Texas,  833. 

One  who  is  only  a  technical  wrong-doer,  and  has  not  actually  joined 
in  the  wrong,  can  upon  being  compelled  to  pay  damages  for  the  wrong, 
exact  indemnity  from  the  actual  tort-feasor.  Pullman  Co.  v.  Smith,  79 
Texas,  833;  Norton  v.  M.,  K.  &  T.  By.  Co.,  91  S.  W.,  843 ;  International 
Light  Company  v.  Maxwell,  27  Texas  Civ.  App.,  294;  Frankenthal  v. 
Lingo,  16  Texas  Civ.  App.,  229 ;  Old  Colony  B.  B.  Co.  v.  Stevens,  12 
Am.  St.  Bep.,  558;  Stanley  v.  Union  Dept.  Co.,  21  S.  W.,  833;  City  of 
Ft.  Worth  V.  Allen,  10  Texas  Civ.  App., '488;  City  of  San  Antonio  v. 
Smith,  94  Texas,  271 :  Sutton  v.  Morris,  44  S.  W.,  127 ;  Weathers  v. 
Kansas  City,  86  S.  W.,  909;  Boberts  v.  Trammel,  83  S.  W.,  265;  San 
Antonio  Gas  Co.  v.  Singleton,  24  Texas  Civ.  App.,  341 ;  Cooley  on  Torts 
(2ded.),p.  167,  sec.  145. 

The  Pullman  Company  under  the  facts  of  this  case,  being  a  carrier  of 
passengers,  is  liable  in  damages  which  accrue  to  passengers  in  its  care, 
by  neglect  against  which  human  prudence,  diligence  and  skill  can  reason- 
ably guard,  and  it  is  liable  for  a  negligent  performance  of  such  duties 
to  its  passengers  independent  of  any  contract  to  indemnify  the  railroad 
for  a  failure  to  discharge  its  legal  duty,  and  the  Pullman  Company,  being 
solely  the  wrong-doer,  the  railroad  company  is  entitled  to  indemnity  re- 
gardless of  any  contract  requiring  the  Pullman  Company  to  do  so.  Pull- 
man Co.  V.  Pollock,  69  Texas,  123 ;  Pullman  Co.  v.  Smith,  79  Texas,  472; 
Norton  v.  M.,  K.  &  T.  By.  Co.,  91  S.  W.,  843 ;  Stanley  v.  Union  Depot 
Co.,  21  S.  W.,  833;  Sanger  v.  Morris,  44  S.  W.,  127;  Pope  v.  Hays,  19 
Texas,  378 ;  City  of  San  Antonio  v.  Smith,  94  Texas,  271 ;  Black  on  Law 
and  Practice  in  Accident  Cases,  107;  Hale  on  Torts,  124;  4  Am.  &  Eng. 
Enc.  Law,  14. 

Scott,  Sanford  &  Ross,  for  appellee  Hoyle. — On  the  well  settled  doc- 
trine in  Texas  of  the  duty  which  sleeping  car  companies  owe  to  their  pas- 
sengers, we  cite  the  following  authorities:  Pullman  Co.  v.  Smith,  79 
Texas,  468;  Pullman  Co.  v.  Pollock,  69  Texas,  120;  Pullman  Co.  v. 
Newton,  91  S.  W.,  841.    Also  the  following  authorities  in  other  jurisdic- 
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tions:  Pullman  Co,  v.  Campbell,  42  Fed.,  484;  Mann  Boudoir  Co.  v. 
Dupree,  68  Am.  &  Eng.  Ey.  Cases,  576. 

These  authorities  sustain  the  proposition  that  witnesses  who  are  not 
experts  are  competent  to  testify  whether  a  person  with  whom  they  are 
familiarly  associated  is  in  good  or  bad  health.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Beagan,  34  S.  W.,  796 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Wesch,  85 
Texas,  593;  St.  Louis  etc.  By.  Co.  v.  Brown,  30  Texas  Civ.  App.,  67; 
Brown  v.  Mitchell,  76  Texas,  9;  87  Texas,  140;  Garrison  v.  Blanton, 
48  Texas,  301 ;  Chicago  City  By.  Co.  v.  Van  Vleck,  143  111.,  480 ;  Tierney 
v.  Minn.  &  St.  By.  Co.,  33  Minn.,  311;  63  Am.  Bep.,  35;  Staring  v. 
W.  U.  Tel.  Co.,  68  Hun.,  606 ;  Sherman  v.  Village  of  Oneonta,  66  Hun., 
629 ;  Norton  v.  Moore,  40  Tenn.,  480 ;  Smalley  v.  City  of  Appleton,  70 
Wis.,  340 ;  Lawson,  Expert  Evidence,  470-473. 

Where  two  wrongdoers  made  defendants,  are  both  liable  to  plaintiff, 
but  are  not  in  pari  delicto,  the  defendant  secondarily  liable  is  entitled 
to  judgment  over  against  the  defendant  primarily  liable.  City  of  Ft. 
Worth  V.  Allen,  10  Texas  Civ.  App.,  488 ;  City  of  Brooklyn  v.  Brooklyn 
City  By.  Co.,  47  N.  Y.,  475;  Chicago  v.  Bobbinson,  2  Black,  418;  Wo- 
burn  V.  Henshaw,  101  Mass.,  193;  Lowell  v.  B.  &  L.  By.  Co.,  23  Pick., 
24 ;  Westfield  v.  Mayo,  122  Mass.,  100 ;  Bishop  on  Non.  Cont.  Law,  sec. 
635,  and  cases  cited;  Shearman  &  Bedfield  on  Law  of  Negligence,  sec. 
24  A.,  301-338,  and  cases  cited,  also  sections  343  and  384,  and  cases  cited. 

BICE,  Associate  Justice. — ^This  suit  was  instituted  by  S.  C.  Hoyle, 
one  of  the  appellees,  against  the  Pullman  Company  and  also  against  the 
International  &  Great  Northern  Bailroad  Company,  for  the  recovery  of 
damages  for  personal  injuries  alleged  to  have  been  sustained  by  his  wife, 
Mrs.  Mabel* A.  Hoyle,  resulting  from  having  been  wrongfully  caused 
to  debark  from  a  Pullman  sleeper,  before  the  arrival  of  the  train  at  the 
station  of  Heame,  which  was  her  destination,  she  being  a  passenger 
thereon. 

It  was  substantially  alleged  that  about  October  19,  1903,  Mrs.  Mabel 
A.  Hoyle,  wife  of  plaintiff,  purchased  from  the  defendant  railroad  com- 
pany a  ticket  at  San  Antonio,  Texas,  for  passage  upon  its  trains  from 
said  city  to  Heame,  and  by  virtue  thereof,  took  passage  upon  defendant's 
passenger  train  for  said  town;  and  that  she  also  at  said  time  purchased 
a  ticket  from  the  agent  of  the  Pullman  Company,  which  entitled  her  to 
the  privilege  of  a  berth  upon  said  sleeper  enroute  from  San  Antonio  to 
Hearne;  whereupon  it  became  the  duty  of  both  said  defendants  to  safely 
transport  her  to  said  town  of  Hearne,  and  to  afford  her  a  reasonable 
opportunity  to  alight  from  said  train  at  the  regular  stopping  place  at 
Heame.  That  both  said  defendants,  through  their  agents  and  servants 
operating  said  train  of  cars,  instead  of  stopping  said  train  at  the  regular 
stopping  place  at  the  station  of  Heame,  and  giving  her  a  reasonable 
opportunity  to  alight  therefrom,  by  their  negligence  and  carelessness, 
caused  plaintiflE^s  wife  to  disembark  from  said  train  at  another  and  dif- 
ferent place  than  said  station  or  regular  stopping  place,  to  wit:  at  a 
point  some  half  mile  from  said  station ;  that  the  agents  and  servants  of 
said  defendant  Bailroad  Company  and  Pullman  Company,  before  reach- 
ing said  station,  informed  plaintiff's  wife  that  said  train  had  reached 
said  station  of  Heame,  and  directed  her  to  alight  and  disembark  there- 
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from;  that  she  being  unacquainted  with  the  locality,  it  being  in  the  night- 
time and  dark,  and  not  knowing  that  the  train  had  not  reached  said 
station,  and  relying  upon  the  representations  so  made  to  her  by  the  agents 
and  servants  of  said  Company,  with  her  fourteen  month  old  baby  and 
with  her  baggage,  alighted  from  said  train  as  directed ;  whereupon  said 
train  moved  off  and  left  her  standing  in  the  dark,  without  protection 
and  assistance  to  reach  said  depot,  at  which  place  she  expected  to  take 
passage  upon  the  train  of  another  railway  company ;  that  being  thus  left 
alone,  she  was  compelled  to  walk  the  distance  from  said  place  where 
she  had  been  so  neglig|ently  caused  to  alight  to  the  depot,  and  to  carry 
her  baby  and  baggage,  which  were  too  heavy  for  her  strength;  that 
upon  her  arrival  at  said  station  she  was  completely  exhausted,  badly 
frightened,  her  nerves  and  nervous  system  greatly  shocked,  and  that  the 
effort  of  carrying,  said  burdens  permanently  strained  her  back,  kidneys, 
womb  and  ovaries,  and  that  she  contracted  a  very  severe  cold  and  cough 
therefrom;  that  as  a  result  of  her  injuries  she  suffered  great  physical 
pain  in  the  parts  mentioned,  and  became  and  was  seriously  and  per- 
manently injured,  and  that  said  injuries  were  the  direct  and  proximate 
result  of  the  negligence  and  carelessness  of  said  defendants,  their  agents 
and  employes,  in  causing  her  to  alight  from  said  train  at  a  place  other 
than  the  regular  station.  That  prior  to  said  injuries  his  said  wife,  who 
was  26  years  of  age,  was  healthy,  atout  and  robust,  capable  of  great 
exertion  and  work,  but  that  since  said  time  she  has  become  sickly,  iB  an 
invalid,  unable  to  exert  herself,  and  by  reason  thereof  has  suffered  great 
physical  pain  and  mental  anguish,  to  her  damage  in  the  sum  of  $5000. 

The  Railway  Company  answered  by  general  and  special  denial  and  by 
plea  of  contributory  negligence  on  the  part  of  plaintiff's  wife  in  alight- 
ing without  question  or  protest  in  the  dark,  and  in  attempting  to  walk 
and  carry  such  burden,  and  which  carelessness  on  her  part  caused  her 
injuries,  if  any.  It  also  alleged  that  it  stopped  its  train  in  obedience  to 
the  interlocking  switch  signal,  which  required  it  to  stop  its  train,  and 
was  not  guilty  of  any  negligence  by  reason  of  such  act ;  that  while  said 
train  had  so  stopped,  the  Pullman  Company,  its  servants  and  porter 
caused  plaintiff's  wife  to  alight  at  the  wrong  place,  and  that  if  she  sus- 
tained the  injuries  complained  of,  they  were  the  result  of  the  negligence 
of  said  Company's  servants,  and  not  of  the  Railway  Company;  and 
prayed  in  the  event  that  the  plaintiff  recovered  in  this  suit,  that  the 
Railway  Company  have  judgment  by  way  of  indemnity  over  against  the 
Pullman  Company. 

The  Pullman  Company  answered  by  a  general  and  special  demurrer, 
alleging  that  the  plaintiff's  petition  did  not  show  that  his  wife's  in- 
juries were  the  natural  and  proximate  result  of  the  wrongful  act  of 
the  Pullman  Company,  and  that  said  injuries  are  remote  and  conse- 
quential, and  that  it  did  not  appear  that  the  servant  giving  her  the 
information  to  alight  was  acting  within  the  scope  of  his  employment, 
or  was  the  act  of  the  Pullman  Company,  and  that  no  liability  rested 
upon  it  by  reason  thereof.  And  after  a  general  denial  it  specially  plead 
that  it  was  not  a  common  carrier,  or  engaged  in  the  transportation  of 
passengers,  but  alleged  that  it  merely  manufactured  sleeping  cars  and 
rented  them  out  to  railroad  companies,  and  in  this  instance  the  cars 
were  so  rented,  and  were  under  the  control  and  management  of  the 
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Railway  Company,  and  that  the  Pullman  Company  only  furnished  the 
sleeping  and  toilet  accommodations,  and  that  the  porter  was  acting  as 
the  servant  of  the  Railway  Company  at  the  time  alleged,  and  that  the 
acts  complained  of  were  not  within  the  scope  of  his  employment;  that 
the  train  did  stop  within  75  yards  of  the  station  platform  and  that 
its  employes  believed  that  the  train  was  making  its  usual  stop,  having 
no  notice  to  the  contrary  from  the  Railway  Company;  that  other  pas- 
sengers debarked  from  the  railroad  coach,  and  that  defendant's  porter 
had  every  reason  to  believe,  on  this  account,  after  hearing  the  usual 
whistle,  that  the  train  was  at  the  proper  place;  that  its  porter  in  as- 
sisting passengers  oflf  the  train  was  performing  a  duty  required  of^  the 
Railway  Company,  and  if  he  was  mistaken  in  inviting  passengers  to 
alight  at  said  point,  it  was  by  reason  of  the  failure  of  the  train  con- 
ductor to  properly  superintend  the  discharge  of  the  passengers.  It 
further  specially  denied  that  plaintiff^s  wife  was  without  protection  or 
assistance  in  reaching  the  depot,  and  denied  that  she  carried  the  bur- 
dens complained  of,  but  that  an  employe  of  the  Railway  Company  took 
charge  of  her  and  her  baggage  and  helped  her  to  the  depot;  that  there 
was  nothing  to  excite  or  frighten  her  and  cause  the  injuries  complained 
of,  and  that  if  she  had  been  healthy  and  strong,  as  claimed,  that  the 
exertion  of  merely  carrying  her  child  a  short  distance  would  not  have 
produced  the  trouble  complained,  of .  It  further  alleged  that  plaintiff's 
wife  had  been  previously  ill,  and  that  her  injuries  resulted  from  said 
former  sickness,  and  not  from  the  acts  of  defendant  Company.  It 
further  alleged  that  it  was  not  liable  as  a  common  carrier,  but  was 
only  required  to  use  reasonable  care,  which  it  had  exercised. 

A  jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plain- 
tiff against  both  defendants  for  the  sum  of  $2500,  and  in  favor  of  the 
Railway  Company  against  the  Pullman  Company  for  the  amount  of 
the  judgment  recovered  by  plaintiff,  from  which  judgment  the  Pullman 
Company  alone  has  appealed. 

All  parties  to  this  appeal  have  filed  briefs,  the  Railway  Company 
and  Hoyle  both  asserting  the  correctness  of  the  judgment  rendered. 
We  will  first  notice  those  assignments  which  urge  error  so  far  as  the 
rulings  of  the  trial  court  relate  to  appellee  Hoyle  before  treating  of 
those  asserting  the  incorrectness  of  the  judgment  over  against  appel- 
lant in  favor  of  the  Railway  Company. 

The  first  assignment  complains  of  the  action  of  the  court  in  over- 
ruling appellant's  plea  in  abatement.  Besides  the  present  suit,  the  plain- 
tiff had  subsequently  filed  another  suit  in  the  same  court  based  on 
the  same  cause  of  action  against  the  Pullman  Company  alone.  Appel- 
lant set  up  this  fact  in  a  plea  in  abatement,  asking  that  plaintiff  be 
required  to  elect  which  suit  he  would  prosecute,  and  that  he  be  com- 
pelled to  dismiss  one  of  said  suits,  which  was  overruled.  In  this  ruling 
of  the  court,  we  think  there  was  no  error  because  this  motion,  being 
made  in  the  present  suit  and  not  in  the  second  suit,  it  did  not  fall 
within  the  principle  announced  in  Payne  v.  Benham,  16  Texas,  367,  and 
Trawick  v.  Martin,  74  Texas,  622.  Besides  this,  there  was  no  identity 
of  parties  in  these  two  suits.  In  addition  to  this,  the  prosecution  of  the 
present  suit  was  in  fact  an  election  on  the  part  of  plaintiff  as  to  which 
of  them  he  would  prosecute,  and  was  so  regarded  by  the  trial  court. 
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as  shown  by  his  explanation  to  the  bill  of  exception.  And  when  the 
second  suit  is  reached  the  court  will  no  doubt  cause  plaintiff  to  dis- 
miss the  same  at  his  cost,  which  seems  to  us,  a  sufScient  penalty  for 
having  filed  two  suits  involving  the  same  matter. 

By  its  second  assignment  appellant  urges  that  the  court  erred  in 
overruling  its  special  demurrer,  which  in  effect  alleged  that  it  appeared 
from  the  petition  that  plaintiff's  injury  was  not  the  natural  and  proxi- 
mate result  of  any  unlawful  act  on  the  part  of  appellant,  and  that  the 
injuries  complained  of  were  too  remote  and  consequential.  We  think  it 
sufficiently  appears  from  the  petition  that  the  injuries  complained  of 
by  plaintiff  resulted  from  the  negligent  act  of  appellant  in  directing 
his  wife  to  alight  in  the  night  time  before  arriving  at  the  station,  and 
that  in  an  attempt  to  reach  said  station  with  her  baggage  and  baby,  she 
was  injured  as  complained  of.  Appellant  under  the  law  owed  plaintiffs 
wife  the  duty  of  safely  discharging  her  at  her  destination  from  its 
cars,  and  if  it  was  negligent  in  this  respect,  whereby  injury  resulted 
to  her,  it  was  liable  therefor,  because  a  wrongdoer  should  be  held  liable 
for  the  natural  and  probable  consequences  of  its  wrongful  act.  (Pull- 
man Co.  v.  Smith,  79  Texas,  468;  Pullman  Co.  v.  Pollock,  69  Texas, 
120 ;  Pullman  Co.  v.  Norton,  91  S.  W.,  841 ;  Campbell  v.  Pullman  Co., 
42  Fed.,  484;  Mann  Boudoir  Co.  v.  Dupre,  58  Am.  &  Eng.  Ry.  Cases, 
575).  See,  also  East  Tennessee,  Va.,  &  Qa.  Ry.  Co.  v.  Lockhart,  79 
Ala.,  315. 

Appellant's  third,  fourth,  fifth,  sixth,  eighth,  ninth,  tenth,  eleventh, 
sixteenth,  seventeenth  and  eighteenth  assignments  of  errors  fail  to  state 
any  proposition  under  them  or  either  of  them,  nor  are  such  assignments 
adopted  as  propositions,  nor  do  they  in  themselves  take  the  place  of 
propositions.  Its  brief,  therefore,  is  not  in  compliance  with  the  rules 
and  decisions  of  the  court  in  this  respect,  for  which  we  would  be  justi- 
fied in  not  considering  them  at  all.  (Rules  29  and  30  Crt.  of-  Civ. 
Apps. ;  D'Arrigo  v.  Texas  Produce  Co.,  18  Texas  Civ.  App.,  41.) 

However,  as  to  the  third  assignment  we  think  it  sufficient  to  say  that 
there  is  no  merit,  for  the  reason  that  the  petition  does  charge  that 
the  injury  resulted  from  the  negligent  acts  of  the  servants  of  both  com- 
panies. 

The  fourth  assignment  urges  that  the  court  erred  in  admitting  over 
defendants  objection  Mrs.  Hoyle*s  answer  to  the  following  question: 
"Has  there  anything  of  any  character  happened  to  you  that  you  know 
of  that  could  cause  the  said  affliction  other  than  disemlmrking  from 
the  said  train  under  the  circumstances  surrounding  you  at  the  time?' 
To  which  she  answered  "No,  there  was  not.*'  The  objection,  as  shown 
by  the  bill,  to  this  question  and  answer  is  that  the  same  was  irrelevant, 
misleading  and  not  admissible  and  calculated  to  prejudice  the  rights 
of  this  defendant.  A  similar  question  and  answer  were  held  admissible 
in  the  case  of  Pullman  Co.  v.  Smith,  supra.  We  see  no  reason  why 
this  testimony  was  not  admissible,  because  no  one  could  know  better 
than  the  plaintiflf's  wife  as  to  whether  anything  had  happened  to  her 
prior  to  this  time  that  would  likely  cause  the  injuries  from  which  she 
suffered,  it  being  shown  that  she  was  healthy  prior  thereto. 

The  objection  to  the  answers  of  the  witness  Dr.  Robinson,  as  com- 
plained of  in  the  fifth  assignment,  is  not  well  taken,  because  it  was 
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shown  that  he  was  an  expert,  and  as  such  it  was  permissible  for  him 
to  give  his  opinion  as  to  the  condition  of  Mrs.  Hoyle's  health,  and  the 
probable  result  of  her  illness. 

The  sixth  and  seventh  assignments  of  error  complain  of  the  action 
of  the  court  in  allowing  the  father  of  plaintiff's  wife  to  testify  that 
her  health  was  good  and  her  disposition  bright  and  cheerful  prior  to 
the  occurrence  complained  of,  and  that  the  reverse  was  true  since  then. 

We  think  this  evidence  related  to  a  pertinent  issue,  and  certainly  her 
father,  with  whom  plaintiflPs  wife  had  lived  from  infancy,  was  com- 
petent to  state  the  facts  relative  to  her  health  and  disposition.  This 
was  not  expert  testimony  and  did  not  come  within  the  rules  relating 
thereto.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Beagan,  34  S.  W.,  796;  Lawson 
Exp.  &  Op.  Evi.,  470-473.) 

In  addition  to  the  fact  that  the  eighth,  ninth,  tenth  and  eleventh  as- 
signments do  not  conform  to  the  rules  heretofore  mentioned,  said  as- 
signments are  indefinite  and  do  net  sufSciently  point  out  the  objection 
complained  of. 

By  its  twelfth  assignment,  appellant  urges  that  the  court  erred  in 
peremptorily  directing  a  verdict  for  plaintiflE  against  both  defendants. 
The  first  paragraph  of  the  charge  directs  the  jury  to  return  a  verdict 
for  nominal  damages  as  against  both  defendants,  but  as  to  substantial 
damages  the  charge  directly  and  pertinently  applies  the  law  to  the  facts 
in  evidence,  only  authorizing  a  verdict  against  said  defendants  in  the 
event  the  jury  should  believe  from  the  evidence  that  plaintiff's  wife  was 
injured  by  reason  of  the  facts  alleged  in  the  petition,  and  that  the  same 
were  the  proximate  result  of  the  negligence  of  said  defendants,  or  either 
of  them.  The  uncontradicted  evidence  in  the  record,  including  the  tes- 
timony of  all  of  the  defendant's  witnesses  among  whom  were  the  train- 
men in  charge  of  the  particular  train,  shows  that  Mrs.  Hoyle  was  put 
off  the  train  at  the  wrong  place  and  not  at  the  regular  station.  And 
the  evidence  further  shows  that  appellant^s  porter,  at  the  time  he  caused 
plaintiff's  wife  to  disembark  from  the  train,  knew  that  they  had  not 
reached  the  station,  and  with  this  knowledge  put  her  off.  Appellant 
company  owed  plaintiff's  wife  the  duty  to  see  that  she  did  not  alight 
from  the  train  until  she  had  reached  her  station.  Therefore  there  was 
no  issue  raised  by  the  evidence  on  this  question ;  and,  so  far  as  nominal 
damages  were  concerned,  it  was  the  duty  of  the  court  to  charge  as  it 
did.  In  Hutchinson  on  Carriers,  vol.  2,  p.  53,  sec.  1145,  it  is  said: 
'*A  sleeping  car  company  is  bound  to  provide  careful  and  competent 
servants.  In  fact,  there  seems  to  be  no  good  reason  why  the  sleeping 
car  company  should  not  be  held  to  the  same  high  degree  of  account- 
ability for  the  wrongful  and  tortious  acts  of  its  servants  as  is  exacted 
of  common  carriers  of  passengers,  and  especially  of  carriers  by  rail." 

By  its  thirteenth  assignment  it  is  urged  that  the  court  erred  in  the 
second  paragraph  of  its  charge  to  the  jury,  wherein,  in  effect,  it  is  told 
to  return  a  verdict  in  favor  of  the  Eailroad  Company  against  the  Pull- 
man Company  for  such  amount  as  they  might  find  in  favor  of  plain- 
tiff, if  they  believed  from  the  evidence  that  the  injury,  if  any,  which 
plaintiff's  wife  sustained  was  the  direct  and  proximate  result  of  the 
negligence  of  the  Pullman  Company  and  not  the  negligence  of  the  Eail- 
road Company.    Eeplying  to  said  contention  the  Bailway  Company  urges 
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that  the  Pullman  Company,  under  the  facts,  was  a  carrier  of  passengers 
and  was  liable  in  damages  to  a  passenger  for  any  negligence  against 
which  human  prudence,  diligence  and  skill  could  reasonably  guard,  and 
was  liable  for  the  negligent  performance  of  such  duty  to  its  passengers, 
independent  of  any  contract  to  indemnify  the  railroad  company  for  a 
failure  to  discharge  its  legal  duty,  and  that  as  the  Pullman  Company 
was  the  sole  wrongdoer,  the  Bailroad  Company  was  entitled  to  indem- 
nity, regardless  of  any  contract  requiring  the  Pullman  Company  so  to 
do.  The  evidence  shows  that  the  Bailroad  Company  had  nothing  to  do 
with  the  discharge  of  passengers  riding  in  the  sleeper,  but  that  it  wa£ 
the  duty  of  the  Pullman  Company  to  see  that  such  passengers  were 
properly  looked  after  and  aided  by  it  in  getting  on  and  off  its  cars. 
The  evidence  further  showed  that  the  Pullman  Company  prohibited 
the  trainmen  from  entering  its  cars,  or  having  anything  whatever  to 
do  with  the  Pullman  passengers,  or  the  business  of  the  car,  except  to 
take  up  the  railroad  fare  and  transportation  of  such  passengers.  It  is 
also  shown  that  the  conductor  and  porter  of  the  Pullman  Company  were 
employed  and  paid  by  it  and  not  by  the  Bailroad  Company,  and  were 
under  its  control.  And  it  further  appeared  that  Mrs.  Hoyle  was  caused 
to  debark  from  the  train  on  account  of  tlie  negligence  of  the  Pullman 
porter.  Under  the  circumstances  it  seems  to  us  that  the  principle  that 
where  two  wrongdoers  are  sought  to  be  held  liable  to  a  plaintiff,  but 
they  are  not  in  pari  delicto,  but  one  is  only  passively  negligent,  and  is 
therefore  secondarily  liable,  the  latter  ought  to  be  entitled  to  judgment 
over  in  its  favor  against  the  other  tort  feasor  who  is  primarily  liable, 
and  that  this  is  true  irrespective  of  any  contract  of  indemnity  inter  se. 
(Pullman  Co.  v.  Pollock,  supra;  Pullman  Co.  v.  Smith,  supra;  Norton 
V.  Missouri,  K.  &  T.  By.  Co.,  91  S.  W.,  843 ;  Stanley  v.  Union  Depot 
Co.,  21  S.  W.,  833;  Sutton  v.  Morris,  44  S.  W.,  127;  City  of  Ft.  Worth 
V.  Allen,  10  Texas  Civ.  App.,  488;  City  of  San  Antonio  v.  Smith,  94 
Texas,  271;  Black  on  Law  &  Practice  in  Accident  Cases,  107;  Hale 
on  Torts,  124;  4  Am.  &  Eng.  Enc.  Law,  14.) 

By  its  sixteenth  assignment  of  error  appellant  urges  that  the  court 
erred  in  refusing  to  give  special  charges  four  and  five,  asked  by  it, 
which  are  as  follows :  "If  you  believe  from  the  evidence  that  the  Pull- 
man porter  in  discharging  the  plaintiff^s  wife  from  the  car,  acted  in 
a  reasonably  prudent  manner,  that  is,  such  as  an  ordinarily  prudent  per- 
son would  have  acted  under  the  same  circumstances,  and  you  further 
believe  from  the  evidence  that  the  defendant  railroad  compan/s  con- 
ductor knew  of  or  saw  the  plaintiff's  wife  so  discharged  in  time  to  stop 
the  train  and  take  her  aboard  and  could  have  done  so,  and  in  so  know- 
ing it  refused  to  stop  and  hold  the  train  so  that  the  plaintiff's  wife 
could  get  on  the  train,  then  you  are  instructed  that  you  can  not  find 
against  the  defendant,  the  Pullman  Company,  at  all,  but  your  verdict 
for  damages,  if  any,  should  be  against  the  Bailroad  Company. 

"If  you  believe  from  the  evidence  that  the  debarking  of  Kerlicks  at 
the  time  and  place  as  shown  by  the  evidence,  caused  the  Pullman  porter 
to  believe  that  the  said  place  was  the  proper  place  for  him  to  discharge 
plaintiff's  wife;  and  if  you  further  believe  that  the  debarking  of  said 
Kerlicks  and  wife  would  have  led  a  reasonably  and  ordinarily  prudent 
man  to  have  believed  that  said  place  was  the  proper  place  for  the  difl- 
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charge  of  plaintiff's  wife,  then  you  will  find  for  the  defendant  Pullman 
Company/' 

The  plaintiff's  wife  testified  that  when  she  alighted  from  the  train, 
a  gentleman  who  was  standing  near  by,  who  had  also  alighted  there- 
from, asked  the  conductor  why  he  had  put  them  off  before  they  got  to 
the  station,  and  he  replied  that  they  had  stopped  to  put  Kerlicks  and 
his  wife  off.  It  appears  from  the  testimony  of  all  the  other  witnesses, 
however,  that  Mrs.  Hoyle  was  mistaken  in  these  remarks  having  been 
addressed  to  the  conductor,  and  all  the  evidence  went  to  show  that  the 
train  was  not  stopped  for  Kerlicks  and  his  wife  to  alight,  but  was 
stopped  for  another  purpose.  But,  admitting  that  the  conductor  did 
know  of  the  fact  that  plaintiff's  wife  had  been  improperly  put  off,  and 
with  such  knowledge  caused  the  train  to  proceed,  leaving  her  at  the 
place  she  alighted,  still  we  think  this  charge  ought  not  to  have  been 
given  for  the  reason  that  there  was  no  pleading  on  the  part  of  the 
Pullman  Company  setting  up  such  fact  as  a  defense  or  making  such 
issue,  and  without  which  the  law  is  well  settled  that  the  charge  ought 
not  to  have  been  given. 

What  has  been  heretofore  said,  we  think,  will  in  the  main  dispose  of 
the  questions  raised  by  the  other  assignments.  It  will  therefore  be  need- 
less to  discuss  same. 

The  evidence,  in  our  judgment,  was  sufficient  to  show  negligence  on 
the  part  of  the  defendants  as  alleged,  and  that  the  injuries  sustained 
by  plaintiff's  wife  resulted  therefrom;  and,  failing  to  find  any  such 
error  in  the  proceedings  of  the  trial  court  as  will  warrant  a  reversal  of 
this  judgment,  the  same  is  in  all  things  afi^med. 

Affirmed. 

Writ  of  error  refused. 


Frederico  De  Hoyes  v.  Galveston,  Harbisburq  &  San  Antonio 

Railway  Company. 

Decided  December  9,  1908. 

1. — ^New  Trial — ^Hewly  Blsoovered  Testimony — ^Dlllgenoe. 

When  a  party  goes  into  a  trial  without  any  effort  to  postpone  the  s^e 
for  the  purpose  of  obtaining  the  testimony  of  important  witnesses  of  whose 
whereabouts  and  testimony  he  is  informed,  he  is  not  entitled  to  a  new  trial,  in 
the  event  of  a  verdict  against  him,  for  the  purpose  of  obtaining  said  testimony. 
The  same  rule  applies  when  the  existence  of  important  but  absent  testimony  is 
developed  during  the  progress  of  the  trial.  Farties  will  not  be  allowed  to 
speculate  upon  obtaining  a  verdict  with  the  evidence  at  hand,  and  complain 
afterwards  if  the  verdict  is  against  them. 

S. — ^Brief— Xultlfarlous  Prbposltlon. 

The  following  proposition  in  a  brief  held,  multifarious  and  therefore  not 
entitled  to  consi&ration  on  appeal,  viz.:  '^Because  the  officer  taking  the  depo- 
sition was  guilty  of  improper  conduct  in  using  memoranda  in  taking  said  depo- 
sition, and  the  said  witness  having  failed  to  answer  fully  or  having  evaded 
answering  certain  material  cross-interrogatories^  the  deposition  should  have 
been  suppressed." 

8. — Charge — ^Verdict — ^Immaterial  Error. 

An  error  in  the  charge  in  submitting  a  certain  issue  becomes  harmless  when 
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it  is  evident  that  the  verdict  of  the  jury  was  not  baaed  upon  any  finding  upon 
such  isaue. 

4. — ^Appeal— Brief — ^Bnlei. 

When  an  assignment  of  error  is  not  a  proposition  in  itself  and  is  not 
followed  by  a  proposition  in  appellant's  brief  it  will  not  be  considered  on  appeal. 

6. — ^Evidence — ^Answer  not  BesponiiTe  to  Question. 

An  answer  not  responsive  to  the  question  asked  is  properly  excluded. 

6. — ^ETidence— Hypothetical  Question. 

When  a  hypothetical  question  does  not  sufficiently  or  fairly  embody  the 
facts  of  a  case,  the  exclusion  of  the  answer  of  the  witness  is  not  error. 

7. — Charge — ^Evidence  without  Pleading. 

It  is  not  error  for  the  trial  court  to  instruct  the  jury  to  find  for  the  de- 
fendant on  an  issue  made  by  the  evidence  but  not  by  plaintiff's  pleading. 

Appeal  from  the  57th  Judicial  District,  Bexar  County.  Tried  below 
before  Hon.  A.  W.  Seeligson. 

J,  D.  Childs,  for  appellant. — The  court  erred  in  overruling  plaintiffs 
amended  motion  for  a  new  trial  wherein  a  new  trial  is  asked  on  account 
of  the  newly  discovered  evidence  of  Marshall  Norris,  Jose  Tamayo  and 
Martin  Hernandez.  Wolf  v.  Mahan,  57  Texas,  171;  Texas  &  P.  By. 
Co.  V.  Barron,  78  Texas,  421;  Standard  Insurance  Co.  v.  Askew,  11 
Texas  Ct.  App.,  59 ;  Houston  &  T.  C.  Ry.  Co.  v.  Forsyth,  49  Texas,  171. 

On  the  merits  of  the  whole  case  we  beg  leave  to  cite :  Missouri,  K. 
&  T.  By.  Co.  V.  Scarborough,  68  S.  W.,  196 ;  Gulf,  C.  &  S.  F.  Ry.  v. 
Wood,  63  S.  W.,  164;  Houston  &  T.  C.  Ry.  v.  Gee,  66  S.  W.,  78; 
Chesapeake  &  0.  Ry.  v.  Davis,  58  S.  W.,  698;  Shearman  and  Redfield 
on  Negligence,  sec.  458. 

Third  Assignment.  The  court  erred  in  paragraph  6  of  the  general 
charge,  which  is  as  follows : 

"If  you  find  for  the  defendant  on  the  issue  of  release,  you  will  so 
say  by  your  verdict,  using  a  form  substantially  as  follows: 

*We,  the  jury,  find  in  favor  of  the  defendant  on  the  issue  of  the  re- 
lease.' 

Or,  if  you  find  for  the  defendant  on  the  general  issue,  you  will  say, 
using  a  form  substantially  as  follows : 

*We,  the  jury,  find  in  favor  of  the  defendant  on  the  general  issue.' 

Or,  if  you  find  for  the  defendant  on  the  issue  of  the  release,  but  not 
on  the  general  issue,  you  will  so  say,  using  a  form  substantially  as 
follows  I 

*We,  the  jury,  find  in  favor  of  the  defendant  on  the  issue  of  the  re- 
lease, but  not  on  the  general  issue.' 

Or,  if  you  find  for  the  defendant  on  the  general  issue,  but  not  on 
the  issue  of  the  release,  you  will  so  say,  using  a  form  substantially  as 
follows : 

TVe,  the  jury,  find  in  favor  of  the  defendant  on  the  general  issue, 
but  not  on  the  issue  of  the  release.' 

Or,  if  you  find  for  the  defendant  under  both  issues,  you  will  say, 
using  a  form  substantially  as  follows : 
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*We,  the  jury,  find  in  favor  of  the  defendant  on  the  issue  of  the 
release  and  also  the  general  issue/  " 

This  instruction  was  confusing.  It  was  an  improper  blending  of 
issues  and  was  calculated  to  mislead  the  jury.  Besides,  the  plaintiff 
was  entitled  to  have  a  clear  cut  submission  of  the  issues.  Gulf,  G.  & 
S.  P.  Ry.  V.  Harriett,  80  Texas,  81;  Cushman  v.  Masterson,  64  S,  W., 
1031-1033. 

Seventh  Assignment.  The  court  erred  in  permitting  W.  B.  Ware,  a 
witness  for  defendant,  over  objections  of  plaintiff,  to  testify  concerning 
the  said  release  and  the  manner  in  which  it  was  procured  and  leading 
up  to  it,  and  concerning  statements  and  transactions  in  relation  thereto. 
This  assignment  may  be  taken  as  its  own  proposition. 

The  proposed  expert  testimony  was  pertinent,  competent  and  admis- 
sible, because  it  was  strenuously  contended  upon  the  trial  by  counsel 
for  appellee  that  a  man,  when  struck  as  appellee  says  that  he  was  struck, 
would  have  been  knocked  away  from  and  not  under  the  train,  and  also 
to  show  the  reasonableness  of  appellant's  case,  and  in  order  to  show 
that  the  testimony  of  witness  Parish  (appellee's  main,  witness)  was  false 
and  unreasonable,  because  impossible  for  a  man  to  catch  a  train  running 
twenty-five  miles  an  hour  and  hold  on  to  it  without  having  his  arm 
torn  off  or  his  body  torn  in  two.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Matthews, 
66  S.  W.,  588 ;  67  S.  W.,  788 ;  San  Antonio  &  A.  P.  By.  v.  Waller,  66 
S.  W.,  210;  17  Cyc.  of  Law,  pp.  79,  208  and  240. 

Baker,  Bolts,  Parker  £  Garwood,  D.  C.  Bolinger  and  W.  F.  Ezell, 
for  appellee. — A  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  of  three  witnesses  where  the  existence  of  such  evi- 
dence as  to  two  of  the  witnesses  was  known  before  the  trial  began,  and, 
as  to  the  third  witness,  was  known  to  the  appellant  before  the  conclu- 
sion of  the  trial,  and  no  continuance  was  requested  to  procure  such  tes- 
timony. Johnson  v.  Brown,  65  S.  W.,  485;  El  Paso  S.  W.  By.  Co.  v. 
Barrett,  101  S.  W.,  1025;  Handley  v.  Life  Assn.  of  America,  69  Mo., 
380 ;  Pleming  v.  McClaCain,  27  N.  E.,  875. 

Applications  for  new  trial  on  account  of  newly  discovered  evidence 
are  addressed  to  the  discretion  of  the  court,  and  the  action  of  the  court 
will  not.be  reversed  unless  there  is  apparent  abuse  of  such  discretion. 
Mitchell  V.  Bass,  26  Texas,  377;  Gulf,  C.  &  S.  P.  By.  v.  Beagan,  34 
S.  W.,  798;  Dotson  v.  Moqs,  58  Texas,  156;  Smith  v.  Seymore,  59  S. 
W.,  817;  Phifer  v.  Mansur  Imp.  Co.,  61  S.  W.,  969.  ^ 

The  court  did  not  err  in  refusing  to  permit  appellant  to  read  in  evi- 
dence to  the  jury  interrogatories  and  answers  the  purpose  of  which 
was  to  show  that  the  witness  had  been  convicted  of  a  crime,  as  such 
testimony  is  not  admissible  for  the  purpose  of  discrediting  the  testimony 
of  a  witness  in  a  civil  action.  Crawleigh  v.  Galveston,  H.  &  S.  A.  By. 
Co.,  67  S.  W.,  142 ;  Missouri,  K.  &  T.  B.  B.  Co.  v.  De  Bord,  53  S.  W., 
593 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Johnson,  83  Texas,  628 ;  Hill  v.  Dons, 
37  S.  W.,  638. 

JAMES,  Chief  Justice. — PlaintiflP  De  Hoyes  sued  for  damages  for 
negligence,  alleging  as  the  negligence  that  while  he  and  certain  other 
Vol.  LII.  Civil— 36. 
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of  defendant's  employes  were  doing  track  work  near  Polvo^  and  while 
plaintiff  was  standing  about  five  or  six  feet  from  the  track  a  freight 
train  passed  and  he  was  struck  by  a  piece  of  timber  or  hard  substance 
projecting  from  one  of  the  cars,  and  knocked  under  the  wheels,  which 
resulted  in  his  injuries. 

Defendant  pleaded  general  denial,  contributory  negligence,  and  neg- 
ligence in  needlessly  and  recklessly  attempting  to  catch  a  car  which 
threw  him  under  the  train.  Defendant  also  pleaded  a  release.  The 
verdict  was  for  defendant. 

The  first  assignment  of  error  contends  that  the  court  erred  in  not 
granting  a  new  trial  for  newly  discovered  evidence,  to  wit:  testimony 
of  Marshall  Norris,  Jose  Tamayo  and  Martin  Hernandez.  Appellant 
in  his  afiSdavit  states  that  the  two  Mexicans  were  with  him  when  he 
received  his  injury,  that  Tamayo  was  only  known  to  him  as  "Jose;"  that 
when  plaintiff  was  being  conveyed  to  El  Paso  on  the  way  to  the  hos- 
pital, Jose  gave  him  his  name  on  a  slip  of  paper  and  told  plaintiff 
that  he  saw  the  projection  from  the  train  strike  him.  This  slip  of  paper 
plaintiff  lost  and  not  knowing  Jose's  surname,  diligent  effort  by  many 
inquiries  and  various  investigations  and  many  letters  to  find  the  family 
name  and  whereabouts  of  "Jose,"  as  well  as  the  other  Mexican,  failed, 
and  plaintiff  did  not  discover  Jose's  family  name  until  January  2, 1908, 
when  the  deposition  of  the  witness  Parrish  was  filed  in  this  cause,  when 
for  the  first  time  he  became  informed  of  the  names  of  said  Mexicans, 
although  he  and  his  attorneys  had  been  using  their  best  efforts  to  find 
out  their  names  and  residences.  That  with  the  information  now  in 
plaintiff's  possession  of  the  names  of  said  witnesses,  and  information 
he  now  has  of  their  relatives  in  Mexico,  he  can  locate  them  and  have 
their  testimony  at  another  trial. 

The  cause  came  on  for  trial  on  January  9,  and  yet  plaintiff  went  to 
trial  without  either  of  these  witnesses,  having,  as  he  states,  positive 
knowledge  from  one  of  them  that  he  would  testify  that  the  event  hap- 
pened as  alleged  and  testified  to  by  plaintiff,  and  without  any  effort 
to  postpone  the  case  for  further  efforts  to  obtain  this,  to  him,  very 
important  testimony.  The  importance  of  the  testimony  was  apparent 
as  plaintiff  was  going  into  a  trial  with  only  his  own '  testimony  to  sup- 
port his  case.  It  seems  to  us  that  the  course  pursued  by  plaintiff  bars 
his  right  to  a  new  trial  for  the  purpose  of  getting  the  benefit  of  said 
testimony,  he  having  seen  fit  to  go  to  trial  and  speculate  upon  the  chances 
of  getting  a  verdict  upon  his  own  testimony,  knowing  of  the  testimony 
of  said  witnesses,  and  having  recently  been  put  in  possession  of  the 
means  by  which  to  trace  them. 

The  other  witness  was  one,  Norris,  who  appellant  shows  would  testify 
(in  substance),  according  to  an  affidavit  obtained  from  him,  that  he 
was  on  the  train  in  a  box  car  carrying  a  horse  to  Tucson;  was  sitting 
in  the  open  door  of  the  car*  with  his  feet  hanging  out.  He  noticed 
two  or  three  Mexicans  standing  still  just  outside  of  the  path  of  the 
train,  and  just  immediately  after  his  car  passed  them  the  car  gave  a 
jolt  which  caused  the  horse  to  stumble,  when  witness  jumped  up  to 
attend  to  the  horse,  and  when  he  caught  and  tied  the  horse,  the  train 
was  backing  and  then  he  saw  the  man  lying  near  the  track  with  his 
leg  mashed.     Witness  saw  none  of  the  Mexicans  attempt  to  catch  at 
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the  train  and  was  sure  he  would  have  seen  this  had  they  done  so.  The 
affidavit  proceeds  to  state  that  witness  had  picked  up  all  sorts  of  stufE 
such  as  planks^  rails^  pieces  of  trees  and  cross-ties  and  piled  them  in 
the  car  to  make  fire  with  in  a  furnace  or  oven  during  the  night.  There 
were  other  things  in  there,  including  a  shovel  and  maybe  a  rake.  "Some- 
times the  stuff  I  had  in  there  to  burn  would  jolt  down  towards  the  door 
and  fall  out.  .  .  .  One  of  the  pieces  might  have  been  sticking  out 
of  the  car,  and  I  not  have  noticed  it,  as  my  face  was  turned  toward 
the  engine  for  quite  a  while.  .  .  .  These  pieces  of  wood  varied  from 
a  foot  to  fifteen  feet  in  length  more  or  less,  some  might  have  been 
scantlings  2x4.  .  .  .  The  car  was  in  bad  condition,  the  door  being 
loose,  when  open  like  I  had  it,  would  swing  out  beyond  the  ordinary 
reach  of  the  train.  It  may  have  been  that  a  piece  of  wood  or  scant- 
ling sticking  out  of  the  car  struck  De  Hoyes  and  the  force  of  the  lick 
may  have  knocked  it  back  in  the  car.  The  car  door  when  open  was 
six  feet  or  more  wide.  I  helped  pick  up  the  injured  Mexican  and 
helped  carry  him  into  the  caboose.** 

It  was  made  to  appear  from  the  affidavits  that  plaintiff  and  his  coun- 
sel first  learned  of  Norris  through  the  testimony  of  Matheney,  a  wit- 
ness for  defendant,  at  the  trial,  who  testified  there  was  a  car  on  the 
train  with  a  horse  in  it.  Appellant's  counsel  asked  him  questions  which 
he  answered,  stating  that  there  was  a  negro  in  charge  of  the  horse  rid- 
ing in  the  box  car  with  the  horse,  that  he  didn't  know  where  the  negro 
is  now,  that  his  residence  is  in  San  Antonio,  that  he  said  he  lived  in 
San  Antonio  at  the  time,  and  that  his  name  is  Marshall  N'orris.  The 
witness  also  stated  that  the  car  was  next  to  the  caboose.  That  witness 
did  not  know  whether  or  not  the  negro  might  have  stuck  something  out 
of  the  side  of  the  car,  he  may  have  done  so,  but  witness  did  not  see  it. 
Affidavit  was  also  made  stating  that  counsel  thereupon  began  to  make 
diligent  inquiries  and  investigations  for  the  whereabouts  of  Norris. 
*^  examined  the  city  directory  and  the  telephone  books  of  San  Antonio 
to  see  if  I  could  find  his  name,  but  could  not,  and  also  instructed  plain- 
tiff to  make  diligent  inquiries,  but  we  could  not  find  out  the  place  of 
residence  of  said  witness  Marshall  Norris  before  the  trial  was  ended; 
that  after  said  trial  was  concluded  and  on  the  next  day  thereafter,  to 
wit,  on  the  12th  day  of  January,  1908,  I  ascertained  for  the  first  time 
that  the  said  Marshall  Norris  resided  in  San  Antonio,  Texas;  this  in- 
formation I  obtained  from  Q.  C.  Brown,  Esq.,  and  also  the  street  num- 
ber of  the  residence  of  Norris.  I  thereupon,  in  company  with  Mr.  Owens, 
went  to  the  residence  of  Norris  where  I  found  him  and  then  learned 
for  the  first  time  of  what  he  knew  concerning  the  accident.''  The  wit- 
ness Matheney  testified  on  the  morning  of  January  10,  and  the  trial 
ended  some  time  on  the  11th.  Appellant,  therefore,  became  informed 
during  the  trial  of  the  fact  that  Norris  probably  knew,  something  of 
this  occurrence,  and  if  it  really  occurred  as  plaintiff  claimed,  the  proba- 
biliiy  was  that  if  he  knew  anything  about  it,  his  testimony  would  be 
favorable  to  plaintiff.  In  these  circumstances  plaintiff  would  not  have 
been  justified  in  going  on  and  submitting  the  case  to  the  jury,  without 
having  made  some  proper  effort  to  have  Norris  as  a  witness,  and  after- 
wards, on  finding  that  Norris's  testimony  was  in  fact  favorable,  to  ask 
for  a  new  trial.    Counsel  appreciated  this  and  to  a  certain  extent  acted 


548  Texas  Civil  Appeals  Beports,  Vol.  52.      [Decemher, 

upon  the  principle.  He  went  to  work  diligently,  it  seems,  trying  to  find 
Norris  to  have  him  before  the  trial  was  finished.  This,  however,  was 
not  enough  diligence,  to  be  shown  afterwards,  to  entitle  him  to  demand 
a  new  trial.  If  plaintiff  really  wanted  Norris  as  a  witness,  or  wanted 
a  fair  opportunity  to  locate  him  and  to  find  out  what  he  knew,  he  should, 
when  it  was  apparent  that  he  was  not  immediately  to  be  found  and  the 
trial  nearing  the  end,  have  endeavored  to  have  the  case  postponed  in 
some  way  in  order  to  afford  him  a  reasonable  opportunity  to  do  so.  It 
is  true  that  such  a  motion  might  not  have  been  granted,  but  it  would  at 
least  have  had  the  effect  of  placing  plaintiff  in  the  position  of  having 
done  all  that  he  was  able  to  do  under  the  circumstances,  to  get  the  bene- 
fit of  what  Norris  knew.  As  it  is,  appellant  may  be  said  to  have  wanted 
Norris  as  a  witness  at  this  trial  and  to  have  him  there,  if  he  could  find 
him,  but,  failing  to  do  so,  was  nevertheless  willing,  with  the  testimony 
he  had,  to  go  on  with  the  case  and  take  the  chance  of  a  favorable  ver- 
dict.   We  think  there  was  no  error  in  refusing  the  new  trial. 

The  proposition  under  the  second  assignment  is  multifarious  and 
should  not  be  considered  under  the  rules. 

The  charge  complained  of  by  the  third  assignment  is  not  obnoxionB 
to  the  attack  made  upon  it. 

The  fourth,  fifth  and  sixth  assignments  are  overruled  for  the  reason 
that  the  verdict  read  in  connection  with  the  charge  shows  that  it  was 
not  based  upon  any  finding  in  reference  to  the  defense  of  release,  and 
errors  if  any,  which  concern  that  issue  are  now  immaterial. 

The  seventh  assignment  is  not  a  proposition  in  itself  though  briefed 
as  such.    Besides,  it  has  reference  to  the  issue  of  release. 

The  eighth,  ninth  and  tenth  assignments  are  as  follows : 

8.  "The  court  erred  in  refusing  to  allow  J.  C.  Davis,  an  experi- 
enced railroad  man,  and  duly  qualified  as  an  expert  witness,  to  testify 
in  behalf  of  plaintiff  as  to  what  effect  it  would  have  on  a  man  catch- 
ing on  to  the  handle  of  a  manifest  car  in  a  train  running  twenty-five 
miles  an  hour,  and  what  effect  the  suction  of  a  train  running  at  a 
certain  speed  would  have  on  a  man  struck  by  a  projection  from  said 
train,  as  set  forth  in  plaintiff's  bill  of  exception  No  4.^' 

9.  "The  court  erred  in  refusing  to  allow  J.  C.  Davis  to  testify  in 
rebuttal  as  to  which  way  a  man  would  probably  be  knocked  who  was 
standing  by  the  track  of  a  railway  and  was  hit  by  a  projection  from 
a  running  train,  as  set  forth  in  plaintiff's  bill  of  exception  No.  5." 

10.  "The  court  erred  in  refusing  to  allow  J.  B.  Pruitt  and  W.  B. 
Bur,  both  experienced  men,  to  testify  in  rebuttal  to  cumulative  facts 
as  proposed  to  be  proved  by  said  J.  C.  Davis,  which  is  set  forth  In 
plaintiff's  bill  of  exceptions  Nos.  6  and  7." 

The  bill  of  exceptions  upon  which  the  eighth  is  founded  shows  that 
the  answer  which  Davis  was  expected  to  give  was  not  responsive  to 
the  question,  and  we  therefore  forego  further  consideration  of  that  as- 
signment. 

The  ninth  assignment  involves  this  question  and  expected  answer: 

"Mr.  Davis,  if  a  man  is  standing  up  by  the  side  of  a  railway  track — 
we  will  say  that  the  track  is  comparatively  level  there  where  he  was 
standing  and  the  ground  where  he  is  standing  is  level — ^with  his  ri^fht 
side   toward   the   train   and   the    train   comes   along   at   twenty-five 


1908.}         Db  Hoybs  v.  Galveston,  H.  &  S.  A.  Ey.  Co,  549 

miles  an  hour,  and  a  projection  of  lumber  or  some  other  hard  sub- 
stance projecting  from  the  side  of  the  train  strikes  him  on  the  back 
of  the  shoulder  there  (indicating  shoulder)  which  way  would  it  most 
probably  knock  him  and  what  would  it  do  with  him,  in  your  opinion?" 

Counsel  stated  that  the  witness  "understood,  and  from  personal  ex- 
perience and  observation,  whether  or  not  the  suction  or  current  of  the 
train  running  at  twenty-five  miles  an  hour  would  have  a  tendency,  where 
a  man  was  struck  on  the  back  or  shoulder  on  a  level  place,  to  whirl  him 
under  the  train  or  on  the  track,  and  in  this  case  he  would  testify  it 
would  do  so." 

Admitting  that  this  was  thq  subject  of  expert  evidence,  the  hypo- 
thetical question  did  not  embody  the  testimony  sufficiently.  Plaintiff 
testified  that  he  was  about  four  or  five  feet  from  the  track.  The  ques- 
tion did  not  embody  this  fact,  but  as  framed  the  question  conveyed 
the  idea  that  he  was  standing  up  by  the  side  of  the  track.  Of  course 
the  distance  would  make  a  difference,  and  if  the  fact  had  been  stated 
as  the  evidence  showed  it,  the  witness  may  not  have  been  willing  to 
testify  as  counsel  announced.  To  all  appearances  the  witness  did  not 
know  that  plaintiff  claimed  to  have  been  struck  four  or  five  feet  from 
the  track — the  question  did  not  say  so — but  from  the  question  he  was 
apt  to  understand  that  the  person  was  standing  "up  by  the  side  of 
the  track,"  or  closer  than  the  above  distance.  For  this  reason  the  ex- 
clusion of  the  answer  was  warranted. 

Furthermore,  we  think  that  the  proposed  answer  of  the  witness  was 
hardly  the  subject  of  expert  testimony.  The  answer  would  have  been 
this  in  effect :  That  under  the  conditions  given,  one  of  which  was  that 
the  person  struck  was  standing  up  by  the  side  of  the  track,  the  suc- 
tion or  current  caused  by  the  movement  of  the  train  would  have  a  ten- 
dency to  throw  him  under  the  train.  The  tendency  of  suction  to  draw 
objects  in  its  direction  is  a  matter  as  well  known  to  a  jury  as  to  the 
most  accomplished  expert.  However,  a  person  experienced  in  railroad- 
ing necessarily  acquires"  special  knowledge  concerning  the  force  of  the 
suction  or  currents  incident  to  the  rapid  moving  of  trains,  which  others 
do  not  possess,  and  if  the  distance  at  which  plaintiff  stood  from  the 
passing  train  had  been  given  the  witness,  it  might  be  he  should  have 
been  allowed  to  state  the  effect,  if  any,  of  a  current  caused  by  such  a 
moving  train,  upon  a  man  struck  at  that  distance. 

The  disposition  of  this  assignment  applies  to  the  question  involved 
in  the  tenth  assignment,  it  being  the  same. 

The  eleventh  complains  of  the  court  refusing  to  allow  plaintiff  to 
read  certain  special  cross  interrogatories  and  answers,  "to  the  effect  that 
the  witness  admits  in  his  answers  that  he  had  been  convicted  and  sent 
to  the  penitentiary."  This  assignment  is  submitted  as  a  proposition. 
It  is  merely  a  statement  that  the  court  erred  in  refusing  to  allow  plain- 
tiff to  read  said  answers  of  the  witness  This  is  not  a  proposition  dis- 
closing the  point  intended  to  be  relied  on. 

The  twelfth  assignment  alleges  that  the  court  erred  in  this  charge: 
**If  you  believe  from  the  evidence  that  while  the  train  was  passing 
plaintiff  he  attempted  to  catch  on  to  one  of  the  cars  of  the  train  and 
in  some  way  lost  his  hold  or  footing  and  was  thereby  injured  in  the  way 
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you  find  he  was  injured^  then  the  plaintiff  cannot  recover  and  you  must 
return  a  verdict  for  the  defendant." 

The  criticism  is  that  the  court  by  this  instruction  charged  on  the  fact 
of  negligence.  The  charge  was  correct  for  the  reason  that  under  plain- 
tiff's pleading  he  sought  to  recover  on  a  totally  different  state  of  facts, 
and  upon  the  facts  stated  in  the  charge,  if  found,  plaintiff  was  not  en- 
titled to  recover.    Gulf,  C.  &  S.  P.  By.  v.  Johnson,  98  Texas,  76. 

Affirmed, 


Lone  Star  Brewinq  Company  v.  Hugo  Wilub. 

Decided  December  9,  1908. 

1. — HegUgenoe — Queition  of  Law,  when. 

A  question  of  negligence  only  becomes  one  of  law  when  the  facta  are  un- 
disputecl  and  are  such  that  reasonable  minds  may  draw  but  one  conclusion 
from  them.  The  rule  which  requires  a  question  of  negligence,  when  not  one 
of  law,  to  be  submitted  to  the  jury  has  leference  to  the  particular  question 
raised  by  the  pleadings,  and  unless  such  question  is  raised  by  both  the  pleading 
an(l  the  evidence,  there  is  nothing  to  submit.  Neither  pleading  without  evi- 
dence, nor  evidence  without  pleading  can  raise  an  issue  which  should  be  sub- 
mitted to  a  jury. 


S. — ^Personal  Injuries — ^Loading  lee  Wagon — ^Master  and  Servant— HegUgenoe— 

InsniJIoient  Proof. 

In  an  action  by  an  employee  against  his  master  for  damages  for  personal 
injuries  received  while  loading  an  ice  wagon,  evidence  considered,  and  held 
insufficient  to  support  the  particular  allegations  of  negligence  charged  against 
the  defendant  in  the  matter  of  furnishing  safe  appliances  with  which  to  work, 
and  hence  insufficient  to  raise  an  issue  for  the  jury  to  pass  upon. 

8. — Pilaster  and  Servant — Negligence— Ees  Ipsa  Loquitur. 

Negligence  cannot  be  inferred  from  the  mere  happening  of  an  accident  ex- 
cept in  cases  where  the  acts  of  the  defendant  speak  negligence.  The  doctrine 
of  res  ipsa  loquitur  is  not  an  exception  to  the  rule;  it  applies  only  in  cases 
where  the  circumstances  in  proof  show  that  the  accident  would  not  have  hap- 
pened if  due  care  had  been  exercised.  Evidence  considered,  and  held  not  to 
come  within  said  rule. 

4. — ^Master  and  Servant — Safe  AppUanoef — ^Bnle. 

The  principle  that  it  is  the  duty  of  the  master  to  see  to  it  that  appliances 
furnished  for  the  use  of  his  servant  are  reasonably  safe,  does  not  extend  so 
far  aa  to  require  him  to  attend  to  the  regulation  of  those  parts  which  necessarily 
have  to  be  adjusted  in  the  course  of  use  and  with  regard  to  the  particular 
work  to  be  done,  and  the  adjustment  of  which  is  incidental  to  the  ordinary 
use  of  the  appliance.    Evidence  considered  and  rule  applied. 

5. — ^Vaster  and  Servant — Contributory  Kegligenoe — ^Evidence. 

A  servant  will  not  be  allowed  to  shut  his  eyes  to  those  things  that  would 
be  obvious  to  a  man  who  is  ordinarily  vigilant  in  protecting  himself  from 
injury  and,  in  case  of  injury,  hold  the  master  responsible.  Evidence  consid- 
ered, and  held  to  show  that  the  servant  was  necessarily  guilty  of  contributory 
negligence. 

ON  REHEABING. 

6. — ^Negligenoe— Bei  Ipsa  Loqnitnr. 

When  the  mere  happening  of  an  accident  may  be  the  effect  of  some  other 
cause  than  the  negligence  alleged  as  its  cause,  the  doctrine  of  res  ipsa  loquitur 
does  not  apply,  and  the  happening  of  ^the  accident  must  be  shown  by  evidence 
to  have  been  the  result  of  the  negligence  alleged. 
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Appeal  from  the  45th  Judicial  District,  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

Onion  &  Henry  and  Wm.  Aubrey,  for  appellant. — ^**The  mere  fact 
that  an  accident  happens  or  an  injury  occurs,  is  not  of  itself  proof  of 
negligence."    Trinity  Co.  Lumber  Co.  v.  Denham,  85  Texas,  60. 

"Where  the  servant  has  equal  knowledge  with  the  master  of  the  danger 
incident  to  the  work,  he  takes  the  risk  upon  himself  if  he  goes  on  with 
it."    Galveston,  H.  &  S.  A.  K.  v.  Lempe,  59  Texas,  19. 

"The  risk  to  the  servant  was  not  such  as  to  require  any  precaution 
on  the  part  of  the  master."  San  Antonio  Gas  Co.  v.  Bobertson,  56  S. 
W.,  323. 

"The  servant  seeking  to  recover  for  any  injury  takes  the  burden  upon 
himself  of  establishing  negligence  on  the  part  of  the  master  and  due 
care  on  his  part."    Texas  &  N.  0.  B.  v.  Crowder,  63  Texas,  502. 

"This  servant  assumes  the  ordinary  risk  of  his  employment,  and  if  any 
defect  in  any  tools  or  machinery  placed  in  his  hands  becomes  apparent 
in  their  use  it  is  the  duty  of  the  servant  to  observe  and  report  to  the 
employer,  for  the  servant  has  the  means  of  discovering  defects  which 
the  master  has  not."  Philadelphia  &  B.  By.  v.  Hughes,  13  Atlantic  Bep., 
286. 

The  court  erred  in  refusing  to  instruct  the  jury  in  accordance  with 
defendant's  special  charge  No.  1,  to  find  for  defendant,  because  all  the 
evidence  before  the  jury  showed  that  the  injuries  complained  of  by 
plaintiff  were  caused  by  his  own  negligence  or  that  his  own  negligence 
proximately  caused  or  contributed  thereto.  Broadway  v.  San  Antonio 
Gas  Co.,  60  S.  W.,  270 ;  San  Antonio  Gas  Co.  v.  Bobertson,  56  S.  W.,  323 ; 
Galveston,  H.  &  S.  A.  By.  v.  Walker,  76  S.  W.,  228;  Fort  Worth  Iron 
Wks.  V.  Stokes,  76  S.  W.,  231. 

The  court  erred  in  refusing  to  instruct  the  jury  to  find  for  defendant 
in  accordance  with  defendant's  special  charge  No.  1,  because  all  the  evi- 
dence before  the  jury  showed  that  defendant  was  not  guilty  of  any  neg- 
ligence as  charged  in  plaintiff's  pleadings,  causing  or  contributing  to 
plaintiff's  alleged  injuries.  Trinity  Lumber  Co.  v.  Denham,  85  Texas, 
60 ;  Broadway  v.  San  Antonio  Gas  Co.,  60  S.  W.,  270 ;  Texas  &  Pac.  B. 
V.  French,  86  Texas,  96 ;  Galveston,  H.  &  S.  A.  B.  v.  Lfempe,  59  Texas, 
la;  Currie  v.  Missouri,  K.  &  T.  By.,  20  Texas  Court  Bep.,  686;  San 
Antonh)  Gas  Co.  v.  Bobertson,  56  S.  W.,  323;  Texas  &  N.  0.  B.  v. 
Crowder,  63  Texas,  502;  Belyea  v.  Tomahawk  Pulp  &  Paper  Co.,  85 
N.  W.,  960;  Philadelphia  &  B.  By.  v.  Hughes,  13  Atl.,  286;  La  Pierre 
V.  Chicago  &  G.  T.  By.,  58  N.  W.,  60;  Allen  v.  Smith  Iron  Co.,  160 
Mass.,  557 ;  Toledo,  W.  &  W.  B.  v.  Eddy,  72  Ills.,  138 ;  Baker  v.  Alle- 
gheny B.,  40  Am.  Bep.,  635. 

The  evidence  discloses  that  appellee  daily  used  and  was  in  charge  of 
the  appliance  for  loading  the  ice,  and  this  being  true,  it  was  his  duty  to 
see  that  it  was-  kept  in  repair,  and  if  same  was  not  in  repair  and  he  con- 
tinued its  use  and  was  injured  thereby,  then  appellant  cannot  be  held 
responsible.  Baker  v.  Allegheny  B.,  40  Am.  Bep.,  634 ;  Toledo,  W.  &  W. 
E.  V.  Eddy,  72  Ills.,  138 ;  La  Pierre  v.  Chicago  &  G.  T.  B.,  58  N.  W., 
60;  Belyea  y.  Tomahawk  Pulp  &  Paper  Co.,  85  N.  W.,  960;  Philadel- 
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phia  &  B.  By.  y.  Hughes,  13  AtL,  286;  Allen  v.  Smith  Iron  Co.,  160 
Mass.,  557. 

Nai  B.  Jones  and  Marcus  W,  Davis,  for  appellee. — ^The  trial  court  was 
right  in  submitting  to  the  jury  the  question  of  appellant's  negligence 
in  the  premises.  Galveston,  H.  &  S.  A.  By.  v.  Cherry,  98  S.  W.,  898; 
Gulf,  C.  &  S.  F.  By.  v.  Haden,  68  S.  W.,  530 ;  Gulf,  C.  &  S.  F.  Bv.  v. 
Wood,  63  S.  W.,  164 ;  San  Antonio  &  A.  P.  By.  v.  Lindsey,  66  S.  W., 
668 ;  Galveston,  H.  &  S.  A.  By.  v.  Jones,  68  S.  W.,  190 ;  Currie  v.  Mis- 
souri, K.  &  T.  By.,  108  S.  W.,  1170. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  the  appellant  to  recover  damages  for  personal  injuries.  The 
allegations  contained  in  plaintiff's  first  amended  original  petition  and 
his  trial  amendment  thereof  are  in  substance  as  follows: 

That  on  October  10, 1906,  defendant  owned  a  brewery  and  maintained, 
in  connection  therewith,  an  ice  house  in  which  were  stored  large  blocks 
of  ice ;  that  at  the  time  plaintiff  was  in  defendant's  employ  as  a  common 
laborer;  that  in  loading  a  wagon  with  ice,  a  chute  extending  from  the  ice 
house  and  a  plank  or  skid  extending  from  the  end  of  the  chute  to  the 
wagon  were  used  in  conveying  the  blocks  of  ice;  that  the  chute  was 
about  fourteen  feet  long  and  about  fourteen  inches  wide^  and  the  skid, 
which  extended  from  the  chute  to  the  wagon,  about  four  and  one-half 
feet  long;  that  at  the  time  of  plaintiff's  injury  the  skid  was  connected 
with  the  chute  by  being  inserted  in  a  slot,  cuff,  groove,  fastenings  and 
connections  at  and  under  the  mouth  of  the  chute;  that  the  said  slot, 
cuff,  groove,  fastenings,  and  connections  of  said  ice  chute  were  weak, 
insufficient,  old,  worn,  slick,  and  not  sufficiently  tight,  strong  and  secure 
to  hold,  and  especially  to  hold  in  position  on  the  wagon,  the  board,  plank, 
or  skid  to  be  used  and  inserted  therein  on  this  occasion,  being  the  one 
furnished  by  defendant  for  that  purpose,  and  that  by  reason  of  the 
aforesaid  condition  of  said  groove,  slot,  cuff,  connections  and  fasten- 
ings the  use  of  said  chute  and  board,  plank  or  skid  for  the  purpose 
aforesaid  was  extremely  dangerous  and  unsafe  to  those  using  same  in 
the  accustomed  way  and  in  the  way  plaintiff  was  then  using  same  to 
convey  ice  over  and  along  them  to  and  upon  defendant's  wagon  or 
wagons,  and  said  condition  rendered  it  unsafe  and  dangerous  for  em- 
ployes and  plaintiff  using  said  appliances  for  said  purpose,  in  that  in 
the  aforesaid  condition  it  did  not  sufiSciently  hold  the  said  plank  or 
skid  in  position  or  place  upon  the  wagon  to  be  loaded,  but  permitted 
and  allowed  it  to  move  and  become  displaced  while  being  used  for  said, 
purpose,  thereby  exposing  employes  using  the  same  for  said  purpose 
in  the  accustomed  way,  and  specially  this  plaintiff,  to  danger  and  injury. 

"That  plaintiff,  at  the  time  of  his  injury,  did  not  know  of  the  said 
defective,  unsafe  and  dangerous  condition  of  the  ice-chute,  and  particu- 
larly of  the  groove,  slot,  holdings,  fastenings  and  connections  at  the 
point  of  connection  with  the  board,  plank  or  skid  used  therewith,  and 
while  plaintiff  was  in  the  act  of  conveying  ice  over  and  along  said  appli- 
ances by  means  of  the  same,  and  while  standing  upon  said  plank  for 
said  purpose,  as  was  usual  and  necessary  under  the  circumstances,  the 
end  of  said  skid,  plank  or  board,  resting  upon  said  wagon,  by  reason 
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of  the  defects  aforesaid^  moved^  slipped,  was  displaced  and  fell,  whereby 
plaintiff  was  directly  thrown  upon  the  ground,  and  the  said  large  block 
of  ice,  which  he  was  loading,  was  precipitated  upon  his  right  hand  and 
the  fingers  thereof,  thereby  severely  cutting,  mashing,  bruising,  lacer- 
ating and  injuring  said  hand,  and  especially  the  forefinger  and  the  two 
middle  fingers  thereof,  so  that  by  reason  of  said  injuries  it  became 
necessary  for  said  forefinger  to  be  amputated,  which  was  done,  and  two 
of  the  other  fingers  of  said,  hand  were  rendered  stiff  and  useless  to  plain- 
tiff, whereby  the  use  of  said  fingers  has  been  permanently  destroyed,  im- 
paired and  injured  and  plaintiff  has  lost  the  free  and  full  use  of  said 
hand  and  fingers;  that  all  of  his  injuries  are  permanent,  and  have, 
and  will  in  the  future  diminish  plaintiff's  capacity  to  use  his  said  hand 
and  to  do  physical  labor  f  and  that  by  reason  of  his  injuries,  so  negli- 
gently inflicted,  plaintiff  has  been  damaged  in  the  sum  of  $10,000. 

The  defendant  answered  by  general  and  special  exceptions  to  plain- 
tiff's petitions,  a  general  denial  and  by  pleas  of  assumed  risk,  and  con- 
tributory negligence. 

The  trial  resulted  in  a  verdict  and  judgment  in  plaintiff's  favor  for 
the  sum  of  $5,000. 

As  the  tenth  assignment  of  error  complains  of  the  refusal  of  defend- 
ant's request  of  a  peremptory  instruction  of  a  verdict  in  its  favor,  we 
must  examine  and  consider  the  evidence  in  order  to  determine  whether 
the  court  erred  in  refusing  the  request. 

The  insistences  of  defendant  are  that  there  is  no  evidence  tending  to 
prove  the  allegations  of  its  negligence,  and  that  the  evidence  shows  as  a 
matter  of  law  that  plaintiff's  injuries  were  incurred  either  from  a  risk 
incident  to  his  employment,  or  from  his  contributory  negligence.  If, 
therefore,  this  assignment  should  be  sustained,  it  will  become  unneces- 
sary to  consider  any  of  the  others;  for  in  that  event  (the  evidence  having 
been  fully  developed  upon  the  trial),  our  duty  will  be  to  reverse  the 
judgment  and  render  one  for  the  defendant. 

In  considering  the  question  we  shall  bear  in  mind  the  principle  that 
it  is  only  when  the  facts  are  undisputed  and  are  such  that  reasonable 
minds  may  draw  but  one  conclusion  from  them,  that  the  question  of 
negligence  is  ever  cpnsidered  one  of  law  by  the  court.  The  "question  of 
negligence,"  however,  to  which  this  rule  is  referable  is  one  that  is  made 
by  the  pleadings;  for  courts  have  nothing  to  do  with  an  issue  that  lies 
entirely  outside  of  them,  though  the  testimony  may,  if  the  matter  were 
pleaded,  raise  such  a  question.  An  issue  of  fact,  in  order  to  authorize 
its  submission  to  the  jury,  must  arise  both  from  the  pleadings  and  the 
evidence.  From  this  it  follows  that,  though  the  pleadings  may  author- 
ize the  admission  of  testimony  upon  an  issue  made  by  them,  if  there  be 
no  evidence  tending  affirmatively  to  support  it,  there  is  nothing  to  sub- 
mit to  the  jury,  and  it  becomes  the  duty  of  the  court,  if  it  is  essential 
to  plaintiff's  case  to  prove  the  affirmative  of  the  issue,  to  peremptorily 
instruct  a  verdict  for  the  defendant. 

It  will  be  observed  from  our  statement  of  the  pleadings  that  it  was 
essential  to  plaintiff's  recovery  for  him  to  prove  affirmatively  his  alle- 
gations, or  some  of  them,  that  the  slot,  cuff,  groove,  fastenings  and  con- 
nections of  the  ice-chute  were  weak,  insufficient,  old,  worn,  slick,  not 
sufficiently  tight,  strong  and  secure  to  hold  in  position  on  the  wagon  the 


554  Texas  Civil  Appeals  Keports,  Vol.  62.      {December, 

plank  or  fikid  furnished  by  defendant  to  be  inserted  therein  on  the 
occasion  of  his  injury,  and  that  by  reason  of  such  defective  condition 
of  said  groove,  slot,  cuff,  connections  and  fastenings  the  use  of  the  plank 
or  skid  for  the  purpose  stated  was  dangerous  and  unsafe  to  those  using 
the  same  in  the  usual  way  and  manner  plaintiff  was  using  it  when 
injured;  that  it  was  negligence  in  defendant  to  furnish  its  servants  with 
such  defective  appliances  for  use,  and  that  such  negligence  was  the 
proximate  cause  of  plaintiff's  injuries. 

The  allegations  as  to  the  defects  in  the  ice-cftute  are  somewhat  am- 
biguous and  obscure.  If  the  words  "slot,  cuff,  groove,"  were  intended  to 
relate  to  and  qualify  the  words  "fastenings  and  connections,*^  and  if  it 
should  appear  from  the  evidence  that  the  chute  had  no  such  fastenings 
and  connections  as  are  characterized  by  the  words,  "slot,  etc.,"  or  any  of 
them,  there  would  necessarily  be  a  total  failure  of  proof  upon  the  issue 
of  defendant's  negligence.  If,  on  the  other  hand,  it  was  not  intended 
that  the  words  "fastenings  and  connections"  should  be  limited  or  charac- 
terized by  the  words  slot,  etc.,  there  would  be  no  allegations  as  to  what 
the  "fastenings  and  connections"  of  the  ice-chute  were.  If,  therefore, 
it  were  necessary  to  pass  upon  the  assignments  of  error  which  complain 
of  the  court's  overruling  the  special  exceptions  to  plaintiff's  petitions 
which  point  out  the  uncertainty  of  the  allegations  as  to  defendant's 
negligence,  we  should  be  strongly  inclined  to  sustain  the  objection.  But, 
as,  under  our  view  of  the  evidence,  the  case  can  be  disposed  of  by  giving 
plaintiff's  pleadings  the  most  favorable  construction  to  him  they  will 
bear,  it  is  unnecessary  to  pass  upon  the  sufficiency  of  his  pleadings  in 
this  regard. 

Now,  in  determining  the  questions  raised  by  the  assignment  first 
referred  to,  we  will  review  the  evidence. 

It  is  undisputed  that  on  October  10,  1906,  the  plaintiff,  while  in 
defendant's  employment,  and  engaged  in  loading  one  of  its  ice  wagons 
and  in  the  act  of  lifting  and  placing  thereon  a  large  block  of  ice  weigh- 
ing about  two  hundred  and  ten  pounds,  was  thrown  to  the  ground  by 
reason  of  the  plank  or  skid  he  was  standing  on,  which  extended  from  the 
end  of  the  ice-chute  to  the  wagon,  slipping  from  its  place,  and  that  the 
ice  fell  upon  and  injured  his  hand  as  alleged  in  his  petition. 

The  plaintiff  had  been  working  for  defendant  thirteen  months  when 
injured.  During  that  time  he  did  any  kind  of  work  defendant  required 
of  him,  and  when  injured  was  engaged  in  hauling  ice,  helping  the  car- 
loaders  and  hauling  beer;  but  had  been  engaged  in  loading  .ice  off  and 
on  as  long  as  he  worked  at  the  brewery,  and  was  familiar  with  the 
methods  adopted  and  the  appliances  used  by  defendant  in  loading  ice; 
and  he  described  them  thus:  "The  distance  between  the  door  of  the 
ice  house,  from  which  I  took  the  ice  to  be  loaded,  was,  I  think,  at  least 
eighteen  steps,  between  sixteen  and  eighteen  feet.  The  blocks  of  ice  were 
conveyed  from  the  door  of  the  ice  house  over  a  chute,  or  slide,  into  the 
wagon.  There  is  a  big  platform  where  the  chute  is  on  from  the  ice 
house  hole,  .  .  .  where  the  ice  is  dumped  out  of  the  cans  into  this 
chute,  and  it  comes  down  into  the  wftgon.  Only  the  chute  extends  as 
far  as  the  big  platform  and  then  the  wagon  stands  between  four  and  four 
and  one-half  feet  from  the  big  platform,  about  four  feet,  and  there  is  a 
little  groove.    The  chute  was  between  thirteen  and  fourteen  feet  long; 
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the  width  of  the  chute  is  about  fourteen  inches  or  fifteen  inches  on  the 
outside  and  something  like  twelve  or  thirteen  inches  on  the  inside.  This 
chute  had  side-boards  on  it  which  were  eight  inches  high ;  there  were  two 
slats  on  the  bottom  of  the  chute  which  ran  lengthwise.  The  platform 
and  chute  together  were  about  four  feet  from  the  ground.  It  was  about 
four  feet  from  the  mouth  of  the  chute,  where  it  connects  with  the  skid  or 
plank  I  used  to  put  ice  into  the  wagon,  to  the  ground.  The  chute  from 
the  ice  house  slanted  down.  It  was  lower  at  the  wagon,  I  guess  about 
three  inches,  something  like  that.  It  was  about  four  feet  from  the  mouth 
of  the  chute  to  where  the  wagon  usually  stood  to  be  loaded.  We  used 
just  a  common  one  by  twelve  plank,  which  was  about  four  and  a  half 
feet  long,  to  get  the  ice  from  the  mouth  of  the  chute  onto  the  wagon. 
We  jilst  slide  the  ice  over  the  plank  chute  right  into  the  wagon  .  .  . 
until  you  had  the  wagon  nearly  loaded,  and  then  you  would  get  on  the 
platform  and  stop  it  and  slide  it  up  to  get  it  over  to  the  wagon.  From 
the  mouth  of  the  chute  where  the  plank  connects  to  the  point  where  it 
rests  on  the  wagon  on  which  the  ice  is  put,  it  was  up  grade.  The  wagon 
was  a  little  high.  The  ice,  from  the  ice  house  down  to  the  mouth  of  this 
chute,  always  came  by  itself,  until  we  got  pretty  nearly  through  loading 
the  wagon,  and  then  we  had  to  get  off  and  stop  it.  It  would  go  all  the 
way  by  itiself  into  the  wagon  if  you  would  let  it  go ;  but  we  could  not,  of 
course,  the  wagon  was  loaded  pretty  near,  so  it  was  crowded,  had  to  be 
with  it  and  stop  it,  or  else  it  would  break  the  ice  up.  When  we  got  the 
lower  layer  of  ice  on  the  wagon  we  always  stood  it  up,  raised  it  up  in 
the  wagon,  I  say  we  raised  the  ice  up  on  end  and  shoved  it  into  the  wagon 
until  tie  wagon  was  loaded.  We  only  put  one  block  of  ice  in  the  chute 
at  a  time.  When  we  put  it  in  the  chute  I  was  generally  on  the  wagon. 
Some  one  else  on  the  ice  tank,  whom  we  called  the  ice-puller,  would  start 
the  ice  down.  Wlien  the  ice  is  so  I  can't  stand  on  the  wagon  any  more, 
.  .  .  I  have  to  get  off  the  wagon  and  end  it  up  in  the  chute,  and  then 
slide  it  over  to  the  wagon  and  get  it  over  the  plank.  We  would  have 
thirty-five  bars  of  ice  on  the  wagon  before  I  would  get  off  of  it.  Forty 
bars  cover  the  wagon  bed.  When  we  end  the  blocks  of  ice  we  don't  put 
ice  upon  the  first  layer.  We  don't  load  such  a  load  all  the  time,  but 
whenever  it  happens,  about  once  a  day  and  sometimes  a  dozen  times, 
just  depends  on  what  kind  of  loads  we  have  to  take,  how  much  ice  we 
have  to  put  in  the  car." 

He  thus  describes  the  happening  of  the  accident :  "On  this  occasion, 
at  the  time  I  began  handling  this  last  piece  of  ice,  I  had  thirty-nine  bars 
of  ice  on  the  wagon.  I  had  got  off  the  wagon,  I  had  to  because  I  wanted 
to  get  that  last  bar  so  I  could  get  that  in  and  I  wanted  to  put  forty  bars 
in  the  wagon.  I  had  to  put  forty  bars  in  the  wagon.  I  was  putting  the 
last  bar  on  the  wagon  too,  not  on  top  of  the  other  ice,  but  right  next  to 
it,  right  close  where  the  board  was  laying  on  the  wagon.  It  was  neces- 
sary to  get  off  the  wagon  to  handle  it.  When  I  got  off  the  wagon  I 
caught  the  block  of  ice  in  the  chute,  I  caught  it  in  the  chute  with  the  ice 
tongs.  I  ended  it  up  on  the  end  and  slid  it  over  toward  the  wagon  and 
held  it  on  there  and  got  on  the  plank,  and  then  went  to  push  it  over, 
and  I  felt  something  giving  away,  and  I  sorter  turned  around  to  look, 
and  the  plank  slipped  to  one  side  and,  of  course,  slipped  out  with  the 
bar  right  after,  and  I  fell  to  the  ground  and,  of  course.  I  threw  out  my 
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hands  and  the  bar  came  right  over  and  fell,  with  the  ice-tongs,  on  my 
hand  and  mashed  my  finger  off.  I  got  on  this  skid  right  next  to  the 
chute,  the  end  of  the  chute,  to  handle  that  bar  of  ice.  I  followed  up  this 
bar  of  ice,  pushed  it  up  onto  the  wagon.  When  I  was  attempting  to  do 
this,  I  put  the  ice  on  the  wagon  and  tried  to  push  it  on  the  wagon  with 
my  hands.  The  reason  I  got  on  top  of  this  skid  was  because  I  could  not 
get  it  on  the  wagon  from  the  ground,  it  is  too  high.  I  had  done  this 
before  lots  of  times.  The  other  employes  loaded  in  the  same  way.  When- 
ever I  was  doing  something  else  there  were  others  that  loaded,  but  then 
there  were  so  many  of  them,  different  ones,  they  had  to  do  that  same 
work.  I  got  on  this  skid  or  plank  because  I  had  to  put  the  ice  on  the 
wagon.  I  could  not  do  that  by  standing  on  the  ground.  This  skid  or 
plank  connects  with  the  end  of  the  chute  in  a  groove ;  there  is  a  groove 
in  the  chute  under  these  slats  the  plank  was  resting  on  and  in.  The 
width  I  don't  know  exagtly,  but  then  there  is  a  two  by  six  or  two  by 
eight,  whatever  it  was  I  don't  exactly  know.  The  ice-chute,  the  fasten- 
ings, and  this  groove  or  slot  were  made  of  wood.  We  would  stick  the 
skid  or  plank  right  into  the  groove  under  the  mouth  of  the  chute.  The 
plank  was  resting  then  on  a  two  by  six  or  two  by  eight  slat  or  support  as 
I  stated  a  while  ago. 

"You  see,  if  this  was  the  plank,  the  slide  would  come  down,  it  didn't 
/  extend  out  as  far  as  this,  it  was  just  narrow  like,  and  this  here  was  along 
the  top  there  and  something  tight  against  it  in  the  back  and  this  here 
was  laying  on  the  wagon  this  way,  the  plank  now,  the  one  by  twelve,  it 
is  supposed  to  have  been — it  was  about  three  and  one-half  inches  from 
the  bottom  of  the  mouth  of  the  chute  down  to  this  plank  underneath  the 
chute.  On  the  under  side  of  the  mouth  of  the  chute  there  were  pieces 
that  would  stand,  two  by  eight.  With  also  pieces  that  were  fastened  on 
here  that  were  grooved  in,  and  then  another  piece  where  the  legs  were  on, 
goes  so  (indicating),  standing  on  this  piece  of  plank  so  (indicating), 
what  I  mean  to  say,  standing  on  underneath  there.  Underneath  the 
mouth  of  this  chute,  about  two  or  three  inches,  there  was  a  plank  fast- 
ened to  the  under  side  of  the  chute  on  which  this  board  or  skid  would 
rest.  The  two  by  eight  side-boards  of  the  ice-chute  also  extended  down 
and  were  on  each  side  of  the  plank  on  which  the  skid  or  board  would 
rest.  They  were  on  each  side  to  hold  this  skid  or  plank  in  position. 
They  were  not  slats  but  planks;  they  went  all  the  way  down  to  this 
piece  here  (indicating  plank  bottom  of  groove  or  slot  as  shown  on  de- 
fendant's model). 

"This  groove,  or  slot,  into  which  we  would  put  this  skid  or  plank,  had 
planks  two  by  eight  on  each  side,  called  the  slats  or  side-board  like.  We 
had  been  using  the  chute  ever  since  I  came  there  and  I  have  been  work- 
ing with  it  there.  The  chute  was  there  when  I  came  there  and  I  worked 
with  it,  worked  on  there.  They  had  to  get  a  new  plank  every  once  in 
a  while.  Guess  they  had  been  using  this  particular  plank  about  a 
month,  month  and  a  half,  or  two  months,  may  be.  We  generally  took 
the  measure  of  the  chute  and  skid  by  the  old  ones,  and  then  the  car- 
penters sometimes  fixed  one  up  for  it.  The  Brewery  furnished  these 
fixtures  to  us  to  use.  The  fastenings  or  fixtures  underneath  the  mouth 
of  the  chute,  into  which  the  plank  or  skid  was  put,  set  back  from  the 
mouth  of  tbe  chute  about  three  or  three  and  on^half  inches^  soniething 
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like  that.  In  inserting  the  skid  or  plank  in  the  groove  or  slot  in  the  usual 
way  you  could  not  see  any  of  the  groove  or  slot.  I  never  did  examine  it 
80  close  so  as  to  tell  whether  it  was  in  good  condition  or  not,  because  I 
always  had  orders  to  work  with  it,  and  then  I  thought  it  was  all  right. 
I  was  loading  the  ice,  and  when  I  had  about  thirty-five  bars  on  the 
wagon,  I  had  to  get  oflE  and  catch  every  bar  and  push  it  on  and  get  up  on 
the  plank  and  then  push  it  onto  the  wagon.  Of  course,  so  that  went  on 
until  the  last  bar,  that  had  a  pretty  close  edge  to  get  it  on  the  wagon 
and  I  did  the  same  thing,  got  on  that  plank  again,  and  when  I  tried  to 
get  it  on  it  was  pretty  near  the  wagon  and  I  felt  something  slip,  and  I 
just  turned  myself  around  and  I  saw  one  of  those  planks  giving  way 
right  at  the  chute  like;  the  plank  slipped  out  from  under  me,  and  I 
fell  backwards,  the  ice  right  after  me,  and  it  fell  on  my  hand.  I  had 
the  ice-tongs  in  my  hand  yet.  I  just  happened  to  see  the  fastenings 
of  the  groove  or  slot  were  old  and  worn  then,  of  course,  just  then,  after 
that  happened.    Of  course,  I  had  no  business  to  examine  anything. 

**The  plank  in  the  chute  gave  way.  The  end  of  the  chute  the  plank 
was  sticking  in  gave  way.  The  plank  slipped  out,  sort  of  give  a  little 
and  I  fell  and  it  altogether  with  me.  The  fastening  of  the  groove  or 
slot  was  old  and  worn  wood,  that  is,  the  part  tliat  the  groove  is  in  that 
slipped  like.  I  was  facing  the  wagon,  the  end  of  the  plank  on  the  wagon 
moved  altogether,  moved  in  the  chute  and  out  of  there  and  bound  to, 
when  it  fell  down.  The  plank  fell  to  the  right,  I  saw  just  at  the 
moment  when  I  fell  that  the  plank  was  pressing  itself  out  at  the  slot, 
giving  way  on  these  here  slats,  when  I  fell  with  the  plank  like.  I  fell 
about  three  and  one-half  to  four  feet  and  struck  on  the  rock  floor  that 
they  have  there,  when  I  fell.  I  went  first  before  the  ice.  The  ice  fol- 
lowed me  pretty  close,  it  struck  me  right  on  the  hand.  The  weight  of 
the  bars  of  ice  at  that  time  was  between  two  hundred  and  ten  and  two 
hundred  and  twenty  pounds.  This  block  of  ice  when  it  fell  struck  me 
first  on  the  hand.  I  had  the  ice-tongs  in  my  hand  and  fell  with  the 
ice-tongs  in  my  hand.  It  was  the  right  hand.  When  I  fell  I  threw 
my  arms  out  and  got  hold  of  the  platform — ^there  was  the  big  platform 
— ^the  ice  struck  on  the  platform  and  I  was  laying  like  this  dn  the  plat- 
form (illustrating)  just  like  that  (indicating)  I  fell  backward  and 
caught  hold  of  this  platform  and  the  bar  fell  right  on  there." 

On  cross-examination  he  testified:  "I  made  the  arrangements  for 
loading  the  ice  without  the  assistance  of  anyone,  placing  the  wagon  in 
position  and  also  the  plank  leading  from  the  chute  into  the  wagon. 
.  .  .  The  plank  extended  into  the  groove  three  and  half  or  four 
inches.  The  platform  and  the  chute  were  even,  and  the  groove  right 
under  the  chute.  I  was  standing  longways  on  the  plank  when  I  fell. 
The  plank  moved  in  the  back  and  then  came  over  this  way  and  twisted 
out.  The  grove  just  gave  way  back  here.  Something  gave  way,  I 
donH  know  how  it  was,  it  twisted  out  some  way.  I  say  it  looked  so,  I 
could  not  see  it  of  course.  I  never  saw  anything  break  and  never  saw 
anything  come  out  of  position  only  in  the  way  I  have  mentioned.  I 
only  saw  the  plank  come  out  the  groove  the  way  I  stated.  I  didn't  get 
any  chance  to  look  much,  I  felt  it  turn  like,  twisted  back  there  and 
turned  myself  around  and  it  came  down  and  it  seemed  to  me  it  was 
twisted  out  there  just  at  the  moment  I  was  falling.    I  saw  nothing 
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give  way  nor  break,  the  only  thing  I  saw  as  I  fell  down  was  the  plank 
turning  out  of  the  socket  in  front,  altogether.  It  felt  like  the  plank 
was  coming  out  of  the  groove.  I  didn't  see  the  plank  come  out  of  the 
socket,  I  only^aw  it  turn.  I  only  saw  it  after  it  was  out  of  the  socket 
and  after  I  was  on  the  ground.  All  I  semember  is  that  while  I  was 
on  the  plank  it  fell  down  from  behind  and  I  fell  to  the  ground  with 
the  ice  and  the  plank.'' 

Emely  Cuny,  the  only  other  witness  who  testified  in  regard  to  the 
accident  and  the  appliances  for  loading  testified: 

^'I  shot  the  ice  down  to  him.  A  man  named  Freymouth  assisted 
us  in  loading  the  ice  that  morning.  Mr.  Willie  was  on  the  wagon. 
When  I  let  down  the  last  bar  of  ice  that  morning  I  noticed  that  Mr. 
Willie  was  on  the  slide  and  when  I  looked  out  he  was  under  the  wagon 
and  I  noticed  that  he  was  hurt.  The  block  of  ice  was  under  the  wagon 
with  him.  I  noticed  the  plank  which  conveyed  the  ice  from  the  chute 
to  the  wagon  and  the  end  next  to  the  wagon  had  slipped  off,  and  that 
end  was  on  the  ground  and  the  other  rested  against  the  end  of  the 
chute.  I  do  not  know  how  he  was  hurt.  The  wagon  was  loaded  all 
except  one  bar.  It  is  not  necessary  to  get  on  that  plank  to  load  that 
bar  of  ice.  The  wagon  should  be  driven  about  two  and  a  half  feet, 
sometimes  three  feet,  from  the  chute  in  order  to  load  it,  just  owing 
to  the  way  a  man  drives  up.  It  is  dangerous  to  get  the  wagon  too  far 
from  the  end  of  the  chute.  If  the  wagon  had  been  driven  two  or  two 
and  a  half  feet  from  the  chute  and  the  plank  placed  in  the  proper 
position,  it  would  have  been  impossible  for  the  plank  to  have  fallen. 
It  is  not  safe  to  get  on  the  plank  to  load  a  piece  of  ice,  especially 
when  you  put  on  thirty-five  bars ;  when  you  put  on  thirty-five  bars  you 
pull  your  plank  out  of  the  slot  and  put  it  on  top.  The  condition  of 
the  appliances  and  apparatus  for  shooting  the  ice  into  the  wagon  at 
the  time  of  the  injury  was  good.  There  was  nothing  broken  or  wrong 
with  it  in  any  way.  Mr.  Willie  had  loaded  ice  a  long  time  before  he 
was  hurt,  off  and  on  a  year  before  that  time  every  day.  He  was  never 
injured  before,  and  used  the  same  apparatus  he  was  using  that  day." 

This  is  substantially  a  statement  of  all  the  testimony  upon  the  issues 
involved  in  the  tenth  assignment,  and  most  of  it  comes  from  the  plain- 
tiff himself.  The  bare  statement  of  it  is  in  our  opinion  a  complete 
answer  to  the  charge  of  negligence  against  the  defendant.  Its  duty 
was  only  to  use  ordinary  care  to  furnish  plaintiff  with  reasonably  safe 
appliances  or  instrumentalities  to  do  the  work  assigned  him.  The 
appliances  complained  of  as  defective  had  been  used  by  plaintiff,  and 
other  servants  doing  the  same  kind  of  work,  daily  for  a  long  time  prior 
to  his  injury  and  during  all  that  time  no  defect  was  ever  discovered 
in  them,  nor  did  any  accident  occur  to  anyone  in  their  use.  This,  in 
view  of  the  facts  that  the  instrumentalities  were  simple  and  open  to 
the  observation  of  those  using  them,  is  a  complete  negation  of  the  fail- 
ure of  the  defendant  to  discharge  the  duty  imposed  by  law  to  exercise 
ordinary  care  to  furnish  its  servants  with  reasonably  safe  appliances. 

But  the  question  need  not  be  decided  on  this  ground.  Viewing  the 
testimony  of  plaintiff  in  the  light  most  favorable  to  him  and  indulging 
him  in  every  reasonable  inference  that  can  possibly  be  deduced  from 
it,  not  a  fact  or  circumstance  detailed  by  him,  save  the  bare  happen- 
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ing  of  the  accident,  tends  in  the  least  to  show  that  there  was  any  de- 
feet  in  apparatus  by  which  the  skid  or  plank  was  connected  with  the 
chute.  And  when  his  testimony  is  taken  and  considered  in  connection 
with  that  of  Cuny,  it  is  so  proved  there  were  none,  "That  the  probation 
bears  no  hinge  or  loop  to  hang  a  doubt  on/*  WTiat  caused  the  plank 
to  fall  is  purely  a  matter  of  speculation.  We  may  project  the  cantalever 
of  conjecture  as  far  as  the  testimony  will  sustain  it  over  the  chasm 
which  separates  the  unknown  from  the  known  and  it  will  not  reach  the 
domain  of  fact,  nor  cast  a  shadow  of  negligence  towards  the  defendant. 

This  is  not  a  case  where  the  doctrine  of  res  ipsa  loquitur  applies.  For 
the  plaintiff,  having  specifically  alleged  the  acts  of  defendant's  negli- 
gence, can  not  make  out  a  prima  fade  case  without  direct  proof 
of  actionable  negligence.  But  he  must  prove  the  acts  of  negli- 
gence which  he  averred,  and  that  such  negligence  was  the  proximate 
cause  of  his  injuries.  Except  in  cases  where  the  acts  of  the  defendant 
speak  negligence,  it  can  not  be  inferred  from  the  mere  happening  of 
the  accident.  As  is  said  by  this  court  in  Galveston,  H.  &  S.  A.  Ry. 
v.  Garven,  109  S.  W.,  427:  "There  is  really  no  exception  to  the  rule 
that  negligence  is  not  inferable,  as  between  master  and  servant,  from 
the  mere  occurrence  of  the  accident,  but  there  are  cases  where  the  very 
nature  of  the  accident  may,  of  itself  and  through  the  presumption  it 
carries,  supply  the  requisite  proof;  that  is,  the  circumstances  in  proof 
show  that  the  accident  would  not  have  happened  if  due  care  had  been 
exercised.*'  See  also  Trinity  Lumber  Co.  v.  Denham,  85  Texas,  56; 
Broadway  v.  San  Antonio  Gas  Co.,  60  S.  W.,  270.  The  evidence  in  this 
case  is  not  such  as  tends  to  show  that  the  accident  would  not  have 
happened  if  defendant  had  not  been  guilty  of  the  acts,  or  some  of  them, 
of  negligence  charged.  To  give  it  such  effect,  would  be  to  presume  a 
fact  which  the  evidence  clearly  shows  did  not  exist. 

Besides,  the  principle  that  it  is  the  duty  of  the  master  to  see  to  it 
that  appliances  or  instrumentalities  furnished  for  the  use  of  his  servant 
are  reasonably  safe,  does  not  extend  so  far  as  to  require  him  to  attend 
to  the  regulation  of  those  parts  which  necessarily  have  to  be  adjusted 
in  the  course  of  the  use  and  with  regard  to  the  particular  work  to  be 
done  and  the  adjustment  of  which  is  incident  to  the  ordinary  use  of 
the  appliances.  (Labatt's  Master  and  Servant,  sec.  613.)  Applying 
this  principle  to  the  evidence  in  this  case;  it  will  be  observed  that  it 
was  incumbent  upon  plaintiff  in  the  discharge  of  his  duties  of  employ- 
ment to  place  his  wagon  in  proper  position  to  be  loaded,  and  then  to 
properly  adjust  one  end  of  the  plank  in  the  groove  of  the  ice  chute 
and  place  the  other  on  his  wagon;  if  he,  in  any  respect,  failed  to  dis- 
charge this  duty,  the  liability  for  the  consequences  rested  upon  him  and 
not  upon  his  employer.  In  discharging  these  duties  he  must  necessarily 
have  known  of  the  condition  of 'the  apparatus  used  for  adjusting  the 
plank  in  the  end  pf  the  chute  and  where  the  wagon  should  be  in  order 
that  the  end  of  the  plank  from  the  chute  might  be  safely  placed  upon 
it.  The  conditions,  then,  which  may  have  caused  his  injury,  were  not 
such  as  ought  to  have  been  known  by  the  defendant  rather  than  by 
himself.  He  knew  the  condition  of  the  groove  under  the  chute,  or  must 
have  known  it  from  its  daily  use  in  the  course  of  his  employment.  The 
adjustment  of  the  plank  to  it  and  the  placement  of  the  wagon  were 
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his  own  acts,  and  if  his  injuries  resulted  from  these  conditions,  which 
is  apparent  from  the  evidence,  the  defendant  can  not  be  held  responsible 
for  them.  For  if  the  appliance  for  connecting  the  plank  with  the  chute 
was  defective  as  alleged,  (of  which  there  is  not  a  particle  of  evidence) 
he  must  have  known  or  be  charged  with  knowledge  of  the  fact,  for 
"he  could  not  shut  his  eyes  to  those  things  that  would  be  obvious  to 
a  man  who  is  ordinarily  vigilant  in  protecting  himself  from  injury." 
(St.  Louis  S.  W.  By.  v.  Hynson,  101  Texas,  543;  Bonnet  v.  Galveston, 
H.  &  S.  A.  By.,  89  Texas,  76 ;  Kansas  City  So.  By.  v.  Williams,  111 
S.  W.,  198.)  If  he  placed  his  wagon  too  far  from  the  chute  or  did 
not  properly  adjust  the  plank,  one  or  either  of  which  is  probable,  and 
such  act  of  his  was  the  cause  of  his  injuries,  the  responsibility  rests 
upon  him  and  not  on  the  defendant. 

But  putting  aside  all  matters  of  conjecture,  there  being  no  evidence 
whatever  tending  to  show  that  defendant  was  guilty  of  any  act  of 
negligence  causing  plaintiff's  injuries,  the  testimony  did  not  raise  the 
issue  of  the  negligence  alleged,  and  such  issue  should  have  been  with- 
drawn from  the  jury  and  they  should  have  been  instructed,  as  requested 
by  defendant,  to  return  a  verdict  in  its  favor. 

Because  there  is  no  evidence  tending  to  support  the  verdict,  the  judg- 
ment of  the  District  Court  is  reversed,  and  judgment  is  here  rendered 
for  appellant. 

ON  MOTION  FOR  REHEABING. 

In  stating  in  the  original  opinion  as  the  reason  why  the  doctrine  of 
res  ipsa  loquitur  was  inapplicable  to  the  case,  that  "the  plaintiff,  hav- 
ing specifically  alleged  the  acts  of  defendant's  negligence,  can  not  make 
out  a  prima  facie  case  without  direct  proof  of  actual  negligence,*'  the 
words  "direct  proof"  were  not  used,  nor  intended  to  be  construed,  in 
the  sense  of  direct  evidence  as  contradistinguished  from  indirect  or  cir- 
cumstantial evidence.  Proof  is  the  effect  of  evidence,  rather  than  the 
medium  by  which  a  fact  is  established.  It  was  simply  intended  by  the 
use  of  the  words  that  the  proof,  whether  by  direct  or  circumstantial 
evidence,  should  be  made  of  the  specific  allegations  of  negligence  charged 
against  the  defendant ;  and  that  the  principle  of  res  ipsa  loquitur  could 
not  be  invoked  as  a  substitute  for  such  proof,  because  the  mere  happen- 
ing of  the  accident  did  not  speak  with  more  directness  of  the  negligence 
charged  as  its  cause  than  it  did  towards  its  being  the  effect  of  some 
other  cause. 

The  case  being  one  where  the  rule  of  res  ipsa  loquitur  does  not  obtain, 
it  was  incumbent  upon  the  plaintiff,  not  only  to  prove  that  the  defend- 
ant was  guilty  of  negligence  as  alleged  in  his  petition,  but  facts  from 
which  it  could  be  fairly  inferred  that  such  negligence  was  the  proxi- 
mate cause  of  his  injury.  In  reaching  the  conclusion  expressed  in  our 
main  opinion  we  considered  no  part  of  the  testimony  of  the  witness 
Cuny  that  conflicts  or  is  inconsistent  with  that  of  the  plaintiff.  Be- 
cause the  plaintiff's  testimony  did  not,  in  our  opinion,  tend  to  show  that 
his  injuries  were  proximately  caused  by  any  negligence  charged  in  his 
petition,  we  examined  Cuny's  for  the  purpose  of  seeing  whether  it  would 
throw  any  light  upon  the  cause  of  the  accident,  and  as  it  left  us  as  much 
in  the  dark  as  to  what  caused  it  as  we  were  before,  we  had  nothing 
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from  which  the  negligence  of  defendant  could  be  inferred,  except  the 
happening  of  the  accident  itself.  This  was  not  enough  to  prove  the 
specific  act  of  negligence  alleged,  nor  did  it,  in  our  opinion,  tend  any 
more  in  the  direction  of  showing  that  such  negligence  was  its  cause, 
than  it  tended  towards  showing  some  other  cause.  True,  every  effect 
has  its  cause,  and  sometimes  its  antecedent  can  be  deduced  from  the 
effect;  but  no  such  deduction  can  be  made  where  the  effect  may  be  the 
product  of  one  of  several  causes,  none  of  which  is  shown  to  be  more 
probable  than  the  other. 

In  our  judgment,  such  is  the  case  before  us.  And  as  the  burden  was 
on  the  plaintiff  to  prove  the  cause  of  his  injuries  as  he  alleged  it,  his 
failure  to  produce  evidence  reasonably  tending  to  show  such  cause,  to 
the  reasonable  exclusion  of  others,  entitled  the  defendant  to  a  verdict. 
The  motion  is  overruled. 

Reversed  and  rendered. 

Writ  of  error  refused. 


City  of  San  Antonio  bt  al.  v.  Alamo  National  Bank. 

Decided  December  9«  1908. 

1. — ^Appeal — Insiiflloient  Assignments  of  Error. 

In  an  appeal  from  a  judgment  against  a  city  for  the  sum  of  certain  war- 
rants held  by  the  plaintiff,  the  following  assignments  of  error  are  held  too 
general  to  require  consideration,  viz.: 

"The  court  erred  in  rendering  judgment  against  defendant  city  for  the 
amount  of  said  warrants,  to  wit:    $8,269.80." 

"The  court  erred  in  rendering  judgment  against  defendants." 

"The  court  erred  in  not  rendering  judgment  in  favor  of  the  city  as  against 
plaintiff  for  the  sum  of  $17,626.85,  amount  of  warrants  claimed  to  have  been 
issued  and  fraudulently  repaid  to  plaintiff  by  the  city  treasurer  at  plaintiff's 
solicitation  and  request  in  violation  of  the  charter  and  ordinances  of  said 
city,  as  prayed  for  in  paragraph  2  of  defendant's  answer." 

2. — City  Warrants — Judgment — Interest. 

When  a  judgment  is  rendered  against  a  city  for  the  sum  of  certain  war- 
rants issued  by  such  city,  the  judgment  should  bear  interest  from  the  date  of 
the  same. 

8. — Same — ^Foreclosing  Lien  on  Fund — ^Pleading. 

A  petition  which,  after  alleging  the  indebtedness  of  the  city  on  certain 
city  warrants  held  by  plaintiff,  avers  that  plaintiff  has  a  lien  on  the  fund 
collected  and  to  be  collected  for  the  fiscal  year  during  which  said  warrants 
were  issued,  asks  for  judgment  for  plaintiff's  debt,  and  that  defendants  be 
required  to  pay  over  to  plaintiff  as  last  as  collected  all  sums  of  money  col- 
lected for  said  fiscal  year  not  already  made  applicable  to  claims  thereon  su- 
perior to  plaintiff's  demand,  is  sufiicient  to  authorize  the  trial  court  to  decree 
a  lien  on  the  general  fund  of  the  city  for  the  fiscal  year  named,  to  secure  the 
payment  of  the  judgment. 

4. — ^Pleading — Suit  on  City  Warrant. 

In  a  suit  against  a  city  upon  certain  city  warrants  issued  for  the  current 
expenses  of  a  certain  fiscal  year  plaintiff's  pleading  considered,  and  held,  that 
an  exception  thereto  on  the  ground  that  it  appear^  therefrom  that  there  was 
a  sufficient  fund  out  of  the  uncollected  back  taxes  for  said  fiscal  year  to  more 
than  satisfy  plaintiff's  warrants,  and  that  said  petition  did  not  allege  that 
defendant  would  divert  said  fund  from  the  payment  of  plaintiff's  warrants, 
v^raa  properly  overruled. 

Vol.  LII.  Civil— 36. 
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0. — ^Appeal — CroM-Atiignment — ^Praotioe. 

A  croBB-asaignnient  of  error  by  an  appellee  will  not  be  considered  on  appeal 
when  said  assignment  ia  not  copied  into  the  record,  nor  a  copy  of  his  brief  filed 
in  the  trial  court. 

Appeal  from  the  57th  Judicial  District,  Bexar  County.  Tried  below 
before  Hon.  A.  W.  Seeligson. 

Joseph  Ryan,  for  appellant,  City  of  San  Antonio. — Interest  can  not 
be  recovered  on  contract  evidenced  by  warrants  issued  under  a  law 
providing  that  they  shall  not  draw  interest,  whether  merged  into  judg- 
ment or  not.  The  terms  of  the  contract  control  the  judgment.  How- 
thorne  v.  State,  87  S.  W.,  841 ;  1  Abbott,  Munc.  Corp.,  p.  635 ;  1  Dillon, 
Munic.  Corp.,  (4th  ed.),  section  506;  2  Beach,  Pub.  Corp.,  section  880; 
28  Cyc,  pp.  1569,  1570. 

The  court  erred  in  overruling  defendant's  special  exception  Xo.  4 
to  plaintiflE's  first  supplemental  petition.  The  unlawful  act  of  Meer- 
scheidt,  city  treasurer,  in  diverting  said  sum  of  $17,628.85,  not  having 
been  ordered  by  the  city  council,  the  city  was  not  chargeable  therewith 
— only  the  treasurer  and  his  bondsmen — and  plaintiffs  remedy  was 
against  him  and  them  and  not  against  the  city. 

Clinton  0.  Brown  and  William  Aubrey,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
against  the  city  of  San  Antonio,  a  municipal  corporation,  its  mayor, 
Bryan  Callaghan,  and  its  treasurer,  Charles  Hummel,  to  recover  against 
the  city  the  sum  of  $8,664.11,  alleged  to  be  due  upon  warrants,  owned 
and  held  by  appellee,  issued  by  the  city  for  the  salaries  of  its  officers 
and  employes  for  various  sums  due  them,  which  were  a  part  of  its  cur- 
rent expenses  for  the  month  of  May,  of  the  fiscal  year  commencing 
June  1,  1903,  and  ending  May  31,  1904;  and  to  enjoin  the  city  and 
its  codefendant^  from  diverting  the  revenue  applicable  to  the  payment 
of  such  warrants. 

After  interposing  general  and  special  exceptions  to  plaintiffs  peti- 
tion, the  substance  of  defendants'  answer  is:  That,  under  the  charter 
of  the  city,  the  warrants  sued  on  were  only  payable  out  of  its  current 
revenue,  when  collected,  of  the  fiscal  year  for  which  they  were  issued 
for  a  part  of  its  current  expenses,  and  could  not  be  legally  paid  from 
the  revenue  of  any  other  fund;  that  the  city,  during  October  and 
November,  1903,  expended  from  the  revenue  of  said  fiscal  year,  to 
protect  it  against  a  yellow  fever  epidemic,  the  sum  of  $17,626.85  in 
excess  of  its  appropriation  for  the  fiscal  year  ending  May  31,  1904,  and 
for  that  reason  was  unable  to  pay  its  current  expenses  for  said  month, 
"and  that  such  expenditure  was  made  for  the  best  interest  of  the  city 
and  within  what  its  authorities  conceived  to  be  the  scope  of  their 
powers;  that  there  was  due  the  city  back  taxes  for  said  fiscal  year 
amounting  to  $45,000,  out  of  which  plaintiff's  demand  is  payable,  which 
the  city  was  endeavoring  to  collect,  but  so  far  without  success. 

The  defendants  also  pleaded  in  reconvention  that  the  expenditure  of 
$17,626.85  in  excess  of  its  appropriation,  for  the  protection  of  the  city 
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against  the  yellow  fever  epidemic,  was  an  illegal  and  a  wrongful  diver- 
sion of  that  much  of  its  funds  from  the  purposes  for  which  they  had 
been  appropriated ;  that  the  money  so  diverted  was  paid  out  by  the  plain- 
tiff through  Otto  Meerscheidt,  the  treasurer  of  defendant  city,  in  vio- 
lation of  the  city^s  charter  and  ordinances;  and  that,  therefore,  plain- 
tiff became  liable  to  the  city  for  said  sum  of  money,  for  which  it  prayed 
judgment. 

On  October  31,  1907,  an  interlocutory  restraining  order,  issued  in 
favor  of  plaintiff  on  December  14,  1906,  was  dissolved;  and  on  March 
19,  1908,  the  case  was  tried  without  a  jury,  and  judgment  was  rendered 
in  favor  of  tlie  plaintiff  against  the  city  on  the  warrants  sued  on  for 
the  sum  of  $8,269.81.  It  was  further  decreed  that  plaintiff  has  a  lien 
upon  the  general  fund  of  the  city  derived  from  the  taxation  for  the 
fiscal  year  1903-1904  to  secure  the  payment  of  such  judgment  on  said 
warrants,  in  the  order  of  their  numbers,  which  are  set  out  in  the  judg- 
ment, and  that  the  city,  Bryan  Callaghan,  its  mayor,  and  Charles  Hum- 
mel, its  treasurer,  and  their  successors  in  oflSce  were  enjoined  from 
diverting  or  using  in  any  way  such  part  of  said  general  fund  as  was, 
at  the  date  of  the  judgment,  or  might  thereafter  become  applicable  to 
the  payment  of  said  warrants  in  the  order  named.  From  this  judg- 
ment and  decree  the  defendants  have  appealed. 

The  first  and  second  assignments  of  error  insisted  on  in  appellants' 
brief  are : 

"The  court  erred  in  rendering  judgment  against  defendant  city  for 
the  amount  of  said  warrants,  to  wit:  $8,269.80.*' 

"The  court  erred  in  rendering  judgment  against  defendants.'' 

Article  1018  Rev.  Stats,  of  1895,  requires  the  appellant  or  plaintiff 
in  error  to  "file  with  the  clerk  of  the  court  below  all  assignments  of 
error,  distinctly  specifying  the  grounds  on  which  he  relies.  ... 
and  provides  that  all  errors  not  distinctly  specified  are  waived."  Either 
of  these  assignments  is  general  enough  to  comprehend  every  error  af- 
fecting the  judgment  that  may  have  been  committed  in  the  trial  of 
tlie  case,  though  it  does  not  distinctly  specify  a  single  error.  If  an 
assignment  of  error  which  complains  of  two  rulings  of  the  trial  court, 
relating  to  two  distinct  questions,  is  insuflBcient  to  require  a  considera- 
tion of  such  questions,  though  followed  by  appropriate  propositions  and 
statements  (Cammack  v.  Sogers,  96  Texas,  457;  Masterson  v.  Heit- 
mann,  38  Texas  Civ.  App.,  476;  Texas  Mexican  Ry.  v.  Lewis,  99  S. 
-W.,  579;  Kaack  v.  Stanton,  112  S.  W.,  706),  what  can  be  said  of  one 
broad  enough  to  cover  every  question  in  the  case,  while  it  does  not  dis- 
tinctly specify  a  single  ground  of  error?  But  one  answer  can  be  given 
the  question,  and  that  comes  from  the  last  clause  of  the  statute  quoted, 
^^AU  errors  not  distinctly  specified  are  waived."  See  Ackerman  V. 
Huff,  71  Texas,  317;  Watzlavzick  v.  Oppenheiraer,  38  Texas  Civ.  App., 
306;  Yeakley  v.  Gaston,  111  S.  W.,  768;  Western  U.  Tel.  Co.  v.  Neil, 
35  S.  W.,  29 ;  Logan  v.  Lennix,  40  Texas  Civ.  App.,  62 ;  Wetz  v.  Wetz, 
27  Texas  Civ.  App.,  597;  Thompson  v.  Chaffee,  39  Texas  Civ.  App., 
567;  Gulf,  C.  &  S.  F.  Ry.  v.  Redeker,  57  Texas,  189;  Richardson  v. 
Levi,  67  Texas,  359.  Therefore,  each  of  these  assignments  must  be 
regarded  as  waived,  because  neither  distinctly  specifies  any  error. 
The  third  assignment  is,  that  "The  court  erred  in  not  rendering  judg- 
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ment  in  favor  of  the  city  against  plaintifiE  for  the  sum  of  $17,626.85, 
amounts  of  warrants  claimed  to  have  been  issued,  and  fraudulently 
repaid  to  plaintiff  by  Otto  Meerscheidt,  city  treasurer,  at  plaintiff's 
solicitation  and  request  in  violation  of  the  charter  and  ordinances  of 
said  city,  as  prayed  for  in  paragraph  two  of  defendant's  answer/*  This 
assignment,  by  reason  of  its  generality,  is  subject  to  the  same  objection 
that  was  shown  to  the  first  and  second ;  and,  for  the  same  reason,  based 
upon  the  same  authorities,  will  not  be  considered. 

The  next  is,  that  "The  court  erred  in  rendering  such  a  judgment  as 
will  bear  interest,  and  in  not  providing  that  the  same  shall  not  draw 
interest."  The  assignment  is  overruled.  Art.  3105,  Bev.  Stats,  of  1895; 
Jewett  V.  Thompson,  8  Texas  437;  Finley  v.  Carothers,  9  Texas,  517; 
Coles  V.  Kelsey,  13  Texas,  78;  Ewell  v.  Daggs,  108  U.  S.,  145,  27  L 
Ed.,  682;  Mutual  Reserve  Life  Ins.  Co.  v.  Jay,  109  S.  W.,  1117. 

The  fifth  assignment  of  error  complains  of  the  court's  rendering  a 
general  judgment  against  the  city  and  at  the  same  time  decreeing  a 
lien  on  the  general  fund  of  the  city  for  the  fiscal  year  1903-1904.  The 
proposition  asserted,  is  that  "Plaintiff's  prayer  being  only  for  a  general 
judgment,  thereby  waived  any  lien  it  might  have  had  on  said  general 
fund.''  The  record  does  not  sustain  the  proposition.  The  petition,  after 
alleging  the  indebtedness  of  the  city,  avers  that  plaintiff  has  a  lien  on 
the  fund  collected  and  to  be  collected  for  the  fiscal  year  of  1903-1904, 
asks  for  judgment  for  plaintiff's  debt,  and  that  defendants  be  required 
to  pay  over  to  plaintiff  as  fast  as  collected  all  sums  of  money  collected 
for  said  fiscal  year,  not  already  legally  made  applicable  to  claims  there- 
upon superior  to  its  demand.  From  which,  it  is  obvious  that  plaintiff 
did  not  waive  its  lien  on  the  general  fund.  This  also  disposes  of  the 
sixth  assignment  of  error. 

The  seventh  assignment  is  directed  against  the  action  of  the  court 
in  overruling  defendants'  fifth  special  exception  to  plaintiff's  first 
amended  original  petition.  The  proposition  asserted  is  as  follows :  'Tn- 
der  the  charter  plaintiff's  warrants  can  only  be  paid  out  of  the  desig- 
nated general  fund  for  1903,  when  collected,  and,  it  appearing  from 
the  recitals  of  its  petition  that  there  is  due  and  apparent  upon  that 
year's  tax  rolls  the  sum  of  $28,224.43,  which  is  more  than  sufiicient 
to  satisfy  plaintiff's  claim,  said  exception  should  have  been  sustained." 

The  exception  referred  to,  which  is  the  only  statement  subjoined  to 
the  proposition,  is :  "Fifth.  It  appears  from  said  petition  that  there 
remains  uncollected  and  apparent  upon  the  back  tax  rplls  of  the  de- 
fendant city  for  the  fiscal  year  1903-1904  the  sum  of  about  $28,224.43, 
which  is  more  than  sufficient  to  pay  plaintiff's  claim,  and  there  is  no 
allegation  therein  that  defendant  is  diverting  the  same  or  any  portion 
thereof,  or  denies  plaintiff's  right  to  receive  payment  of  said  warrants 
out  of  said  fund  for  that  year,  therefore  it  appears  from  the  face  of 
said  petition  that  there  is  a  sufficient  fund  out  of  the  uncollected  taxes 
for  1903-1904  to  more  than  satisfy  said  warrants.'^  The  exception  was 
properly  overruled.    City  of  San  Antonio  v.  Routledge,  102  S.  W.,  768. 

Nor  was  there  any  error  in  overruling  defendants'  special  exception 
No.  4  to  plaintiff's  supplemental  petition,  as  is  complained  of  in  the 
eighth  assignment  of  error. 

Appellee's  cross-assignment  of  error  is  not  copied  in  the  record,  nor 
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does  its  brief  seem  to  have  been  filed  in  the  court  below.  Therefore 
it  can  not  be  considered.  (Rule  101  of  District  Court;  Settegast  v. 
Blount,  46  S.  W.,  269 ;  Lauchheimer  v.  Coop,  99  Texas,  386 ;  Sullivan 
V.  Fant,  110  S.  W.,  620.) 

The  evidence  supports  the  judgment,  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


International  &  Great  Northern  Railway  Company  v. 

Serafio  Aleman. 

Decided  December  9,  1908. 

1. — ^Trlal — ^Improper  Arsrnment. 

When  the  trial  court  sustains  objections  to  an  improper  argument  to  the 
jury  and  instructs  the  jury  to  disregard  it,  it  will  be  presumed  upon  appeal 
that  the  jury  heeded  the  court's  instruction  and  that  the  argument  did  not 
affect  the  verdict. 

2. — ^Personal  Injuries — Charge — Construction. 

All  parts  of  a  charge  which  have  reference  to  the  same  subject  matter 
must  be  read  and  construed  together.  In  an  action  against  a  railroad  company 
for  personal  injuries  a  charge  which,  in  substance,  instructs  the  jury  that  if 
plaintiff  was  injured  as  alleged  and  defendant's  servants  were  guilty  of  any  or 
all  of  the  acts  alleged  against  it,  whether  they  were  acts  of  commission  or 
omission,  and  if  such  acts,  or  any  of  them,  were  negligence,  and,  if  negligent, 
such  negligence  was  the  proximate  cause  of  plaintiff's  injuries,  he  was,  if  free 
from  contributory  negligence,  entitled  to  recover,  cannot  be  said  to  assume  any 
fact  essential  to  a  recovery. 

3. — Same— Contributory  Kegligence — ^DlBCovered  Peril — Charge. 

The  right  of  a  plaintiff  to  recover  damages  for  personal  injuries  under  the 
rule  or  doctrine  of  discovered  peril  cannot  be  affected  by  the  fact  that  he  was 
guilty  of  contributory  negligence.  Charge  in  such  a  case  considered  and  ap- 
proved. 

Appeal  from  the  57th  Judicial  District,  Bexar  County.    Tried  below 
before  Hon.  A.  W.  Seeligson. 

John  M.  King  and  Hicks  &  Hicks,  for  appellant. — ^Where  counsel  in 
his  closing  argument  to  the  jury  volunteers  solely  from  his  own  infor- 
mation statements  upon  a  material  issue  in  the  case  calculated  to  in- 
fluence the  minds  of  the  jury  in  favor  of  plaintiff,  such  conduct  is  re- 
versible error,  especially  if  the  finding  of  the  jury  is  against  the  pre- 
ponderance of  the  evidence.  Western  Union  Tel.  Co.  v.  Burgess,  60  S. 
W.,  1025;  Missouri,  K.  &  T.  Ry.  v.  Huggins,  61  S.  W.,  976;  Baum  v. 
Sanger,  49  S.  W.,  650. 
The  court  erred  in  instructing  the  jury  as  follows: 
"If  you  believe  from  the  evidence  that  on  or  about  October  23,  1907, 
while  the  plaintiff  was  performing  work  on  or  near  the  track  of  the 
defendant  near  Kouns,  Texas,  and  an  engine  of  the  defendant 
struck  the  plaintiff  and  knocked  him  to  the  ground  and  that  he 
was  thereby  injured,  in  the  manner  that  you  find  from  the  evidence 
he  was  injured,  if  you  find  he  was  injured ;  and  if  you  believe  from  the 
evidence  that  the  employes  of  the  defendant  did,  or  omitted  to  do,  any 
one  or  more  of  the  following  acts  or  things  charged  in  plaintiff's  peti- 
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tion,  viz.:  If,  at  the  time  defendant's  servants  failed  to  keep  a  look- 
out to  discover  plaintiff  in  time  to  have  avoided  striking  him;  or  if 
the  defendant's  servants  failed  to  warn  plaintiff  of  the  approach  of 
said  engine  so  that  the  plaintiff  could  have  gotten  to  a  place  of  safety, 
as  an  ordinarily  prudent  person  would  have  done  under  like  circum- 
stances; and  if  you  further  believe  from  the  evidence  that  such  acts 
or  omissions  which  you  find  were  done  or  omitted  by  such  employes  was 
or  were  the  proximate  cause  of  plaintiff's  injuries,  if  any,  and  that 
such  employes  were  guilty  of  negligence,  as  negligence  has  been  hereto- 
fore defined,  in  doing  or  omitting  to  do  any  of  said  acts  or  things 
which  you  find  have  caused  plaintiff's  injuries,  if  any;  and  if  you  find 
that  plaintiff  was  not  himself  guilty  of  contributory  negligence,  proxi- 
mately causing  or  contributing  to  cause  his  injuries,  if  any,  then  you  will 
return  a  verdict  for  the  plaintiff."  Texas  &  Pac.  Ey.  v.  Murphy,  46 
Texas,  367 ;  Henry  v.  Sanson,  21  S.  W.,  69 ;  San  Antonio  &  A.  P.  Bv.  v. 
Robinson,  73  Texas,  284;  Gulf,  C.  &  S.  F.  Ry.  v.  Greenlee,  62  Texas,  349. 

A  charge  which  instructs  a  jury  that  if  a  defendant  "did  or  omitted 
to  do  any  one  or  more  of  the  following  acts  or  things"  and  sets  up  cer- 
tain alleged  acts  of  negligence,  is  contradictory,  confusing  and  mis- 
leading, and  therefore  erroneous.  San  Antonio  &  A.  P.  Ry.  v.  Robin- 
son, 73  Texas,  284;  Baker  v.  Ashe,  80  Texas,  360;  Taylor  B.  &  H.  Ry. 
Co.  V.  Warner,  88  Texas,  647 ;  Emerson  v.  Mills,  83  Texas,  388 ;  Hous- 
ton, E.  &  W.  T.  Ry.  V.  Hardy,  61  Texas,  232. 

A  charge  that  if  defendant's  servants  failed  to  warn  plaintiff  of  the 
approach  of  an  engine  so  that  plaintiff  could  have  gotten  to  a  place 
of  safety,  as  an  ordinarily  prudent  person  would  have  done  under 
like  circumstances,  is  in  effect  an  instruction  that  an  ordinarily  pru- 
dent person  under  the  circumstances  would  have  warned  plaintiff  of 
the  approach  of  the  engine  and  thus  assumes  a  fact  in  dispute,  and  is 
therefore  a  charge  on  the  weight  of  the  evidence.  Texas  &  P.  Ry.  v. 
Roberts,  20  S.  W.,  960;  Drumm  S.  &  F.  Co.  v.  Bell,  29  S.  W.,  796; 
Austin  V.  Talk,  26  Texas,  130;  Johnson  v.  Ry.,  21  S.  W.,  274. 

The  court  erred  in  refusing  to  give  special  charge  No.  2  asked  by 
defendant,  which  is  as  follows: 

"If  you  believe  from  the  evidence  that  the  plaintiff  saw  the  train  as 
it  approached,  coming  up  the  side  track  at  the  time  he  was  struck,  and 
that  he  knew  that  if  he  continued  to  stand  where  he  was  that  said 
train  might  strite  him,  and  notwithstanding  said  fact,  if  you  find  it 
to  be  a  fact,  he  continued  to  stand  wjiere  he  was  until  the  engine  struck 
him,  and  if  you  find  that  this  conduct  on  liis  part  was  negligence  and 
the  proximate  cause  of  his  injuries,  if  any,  you  will  find  for  the  de- 
fendant.*^ Bonner  v.  Wiggins,  52  Texas,  128;  Galveston,  H.  &  S.  A. 
Ry.  V.  Ware,  67  Texas,  637 ;  Walker  v,  Herron,  22  Texas,  59. 

Anderson  £  Belden,  for  appellee. 

NEILL,  Associate  Justice. — This  is  a  suit,  brought  by  the  appellee 
against  appellant,  to  recover  damages  for  personal  injuries  alleged  to 
have  been  infiicted  by  the  negligence  of  the  latter. 

Plaintiff  alleged,  in  substance:  That,  on  October  25,  1907,  \hile  in 
the  employment  of  defendant  as  a  section  hand  and  in  the  perf  oitiance 
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of  the  duties  of  his  employment,  at  work  on  defendants  railroad  track 
near  Kotms,  Texas,  one  of  defendant's  engines  operated  by  its  servants- 
was  moved  towards  him*  at  a  high  rate  of  speed  and,  before  he  knew 
or  became  aware  of  its  approach,  he  was  struck  by  the  engine  and 
thrown  violently  to  the  ground  and  thereby  injured;  that  defendant's 
servants  operating  the  engine  were  negligent  in  that,  (1)  they  failed 
to  keep  a  lookout  and  discover  plaintiff  in  time  to  have  avoided  his 
injury,  which  they  could  have  done  by  the  exercise  of  ordinary  care; 
(2)  that  they  failed  to  warn  plaintiff  of  the  approach  of  the  engine 
so  that  he  could  have  reached  a  place  of  safety;  and  (3)  that  they  dis- 
covered plaintiff  upon  or  near  the  track  in  a  perilous  position,  and  after 
making  such  discovery,  they  failed  to  use  ordinary  care  to  prevent  his 
injury,  which  they  could  have  done  by  stopping  the  engine  or  reducing 
its  speed;  that  by  reason  of  having  been  struck  and  knocked  down  by 
the  engine,  through  such  negligence  of  defendant's  employes,  ds  the 
proximate  cause  therof,  he  was  injured  in  the  back,  spine,  shoulders, 
chest,  heart,  kidneys,  lungs,  stomach,  nervous  system,  bladder,  arms  and 
legs,  all  of  which  injuries  are  of  a  permanent  character,  in  consequence 
of  which  he  has  been  damaged  in  the  sum  of  $10,000. 

The  defendant,  after  interposing  general  and  special  exceptions  to 
plaintiff's  petition,  answered  by  a  general  denial,  and  pleas  of  contribu- 
tory negligence.  * 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  in  the  sum  of  $1,500. 

Conclusions  of  fact. — We  conclude  that  the  evidence  reasonably  tends 
to  prove  that  while  plaintiff  was  in  defendant's  employment  as  a  sec- 
tion hand  and  at  work,  shoveling  sand  from  its  railroad  track  in  obedi- 
ence to  the  orders  of  his  foreman,  one  of  defendant's  engines  approached 
from  the  rear,  his  face  being  turned  from  the  direction  of  its  approach, 
and  he,  being  intent  upon  his  work  did  not  see  or  hear  the  approaching 
engine,  nor  have  notice  or  warning  thereof,  was  struck,  knocked  down 
and  injured  thereby;  that  defendant's  employes  were  guilty  of  one  or 
more  of  the  acts  of  negligence  alleged  in  plaintiff's  petition,  and  that 
such  negligence,  unmixed  with  any  negligence  on  his  part  contributing 
thereto,  was  the  proximate  cause  of  his  injuries,  by  which  he  was  dam- 
aged in  the  amount  assessed  by  the  verdict. 

Conclusions  of  law. — 1.  The  court  having  sustained  defendant's  ob- 
jections to  the  remark  made  by  plaintiff's  counsel  in  his  closing  address 
and  instructed  the  jury  to  disregard  it,  we  must  presume  the  jury  heeded 
the  court's  instruction  and  that  the  remark  did  not  affect  the  verdict. 
(San  Antonift  Traction  Co.  v.  Parks,  97  S.  W.,  510;  De  La  Vergne 
etc.  Co.  V.  Stahl,  24  Texas  Civ.  App.,  471 ;  Galveston,  H.  &  S.  A.  Ey. 
V.  Smith,  24  Texas  Civ.  App.,  127;  Brown  v.  Perez,  89  Texas,  282.) 

2.  When  all  parts  of  the  charge  which  have  reference  to  the  subject 
matter  of  that  part  complained  of  by  the  third  assignment  of  error,  are 
read  and  considered  together  (as  must  be  done,  Eost  v.  M.  P.  Ey.  Co., 
76  Texas,  168;  Dallas  Consol.  Elect.  By.  Co.  v.  English,  93  S.  W.,1098; 
Missouri,  K.  &  T.  By.  v.  Blachley,  109  S.  W.,  998),  the  part  com- 
plained of  is  not  obnoxious  to  the  objections  urged.    The  three  grounds 
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of  negligence  alleged  by  plaintiff,  and  which  the  evidence  tended  to 
prove,  were  plainly  submitted  by  the  charge.  Its  meaning  is  clear, 
that  if  plaintiff  was  injured  as  alleged  and  defendant's  servants  oper- 
ating the  engine  were  guilty  of  any  or  all  of  the  acts  alleged  by  him, 
whether  they  be  regarded  as  acts  of  commission  or  omission,  and  if 
such  acts,  or  any  of  them,  were  negligence,  and,  if  negligent,  such  neg- 
ligence was  the  proximate  cause  of  the  plaintiff's  injuries,  be  was,  if 
free  from  contributory  negligence,  entitled  to  recover.  No  fact  is  as- 
sumed by  the  charge,  but  every  essential  one  alleged  is  left  to  the  jury's 
determination,  as  well  as  the  question,  if  plaintiff  was  injured,  wlietlier 
the  facts  alleged  as  negligence,  if  proved,  in  fact,  constituted  negligence, 
and,  if  negligence,  whether  it  was  the  proximate  cause  of  plaintiff's 
injuries. 

3.  To  have  given  defendant's  special  charge  No.  2,  the  refusal  of 
which  is  complained  of  by  the  fourth  assignment,  would  have  deprived 
the  plaintiff  of  any  right  he  may  have  had  of  recovery  on  the  ground 
of  discovered  peril,  which  is  not  affected  by  contributory  negligence. 
(Texas  &  P.  Ry.  Co.  v.  Breadow,  90  Texas,  26;  Texas  &  P.  Ry.  Co. 
V.  Staggs,  90  Texas,  461 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Murray,  99 
S.  W.,  144;  San  Antonio  Traction  Co.  v.  Kelleher,  107  S.  W.,  65.)  By 
the  fifth  paragraph  of  the  main  charge  the  jury  was  instructed,  that 
^'It  was  the  duty  of  the  plaintiff  to  use  ordinary  care  to"  prevent  injury 
to  himself,  and  if  you  believe  from  the  evidence  that  as  the  train  ap- 
proached him,  he  knew  of  the  approach  of  same,  or  would  have  known 
of  it  by  the  use  of  ordinary  care,  and  that  he  continued  to  stand  where 
he  was  or  moved  nearer  to  the  track,  and  that  in  so  doing — if  you 
find  that  he  did  so— he  was  guilty  of  negligence,  and  such  negligence, 
if  any,  was  the  proximate  cause  of  his  injuries,  if  any;  or,  if  you  be- 
lieve from  the  evidence  that  the  plaintiff  heard  the  approach  of  the 
engine,  and  that  he  failed  to  look  and  see  which  track  said  engine  was 
taking,  and  that  such  failure,  if  any,  on  his  part  was  negligence,  and 
such  negligence,  if  any,  was  the  proximate  cause  of  his  injuries,  if  any, 
then  in  either  of  these  events — if  you  so  find — ^you  must  return  a  ver- 
dict for  the  defendant,  unless  you  find  for  the  plaintiff  under  para- 
graph III  of  this  charge."  This  presented  the  defenses  of  contributory 
negligence,  as  pleaded  by  defendant,  as  favorably  as  it  had  any  right  to 
demand. 

4.  Our  conclusions  of  fact  dispose  of  the  fifth  assignment  of  error 
adversely  to  defendant. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 


Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 

P.  A.  Piper  Company. 

Decided  December  9,  1908. 

1. — Common  Carriers — ^Action  for  Damagres — ^Interftate  Transportatioiif— ^iiria- 

dlction  of  State  Courts. 

A  suit  against  a  common  carrier  for  the  value  of  a  shipment  of  freight 
irom  a  point  in  this  State  to  a  point  in  another  State  and  which  was  lost  in 
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transportation,  is  not  founded  upon  a  violation  by  such  carrier  of  any  of  the 
provisions  of  the  Act  of  Congress  of  1887  regulating  interstate  commerce  or 
any  of  the  amendments  to  said  Act,  and  hence  it  cannot  be  contended  that  the 
Circuit  and  District  Courts  of  the  United  States  have  exclusive  jurisdiction 
of  such  suit. 

8. — Common  Carrien^-Interitate  Shipment — ^Liability  for  Loss  by  Connecting 

Carrier — Conititntional  Law. 

The  Federal  statute  of  June  29,  1906,  whereby  a  common  carrier  in  an  in- 
terstate shipment  is  made  liable  for  damage  to  such  shipment  occurring  pn 
the  line  of  a  connecting  carrier,  cannot  be  held  unconstitutional  on  the  ground 
that  it  deprives  such  carrier  of  its  property  without  due  process  of  law,  and 
deprives  them  of  the  freedom  of  making  reasonable  and  lawful  contracts  in 
the  management  of  their  business.  Said  law  simply  changes  the  burden  of 
proof  from  the  shipper  to  the  carrier,  and  provides  for  an  adjustment  of  the 
matter  among  the  carriers  themselves. 

8. — ^Trial   without   Jury — ^Admission   of   Improper   Evidenoe— Not    Beversible 

Error,  when. 

In  the  absence  of  some  showing  that  appellant  was  injured  thereby,  the 
admission  of  evidence,  not  the  best  procurable,  in  a  given  case  is  not  reversable 
error  when  the  trial  was  before  the  judge  without  a  jury.  Rule  applied  as  to 
the  admission  of  parol  testimony  as  to  the  freight  rate  between  two  certain 
points,  instead  of  the  printed  tariff  authorized  by  the  railroad  commission. 

Appeal  from  the  County  Court  of  Uvalde  County.  Tried  below  be- 
fore Hon.  W.  D.  Love. 

Baker,  Botts,  Parker  &  Oarwood,  James  A.  Weir  and  John  C.  Box,  for 
appellant. — This  suit  being  (except  as  to  the  sum  of  $109.76)  without 
doubt  one  to  recover  damages  under  the  Act  of  Congress  of  1887,  regu- 
lating interstate  commerce,  and  its  several  amendments,  particularly  the 
amendment  of  June  29,  1906,  the  County  Court  of  Uvalde  County  was 
without  jurisdiction  of  the  subject  matter  of  the  controversy,  because 
by  the  express  terms  of  the  national  law  exclusive  jurisdiction  of  the 
cause  of  action  so  created  is  given  to  the  Interstate  Commerce  Com- 
mission, and  the  Federal  Courts.  This  court  has,  therefore,  no  power 
to  enter  any  other  order  or  judgment  herein,  except  to  revise  and  dis- 
miss this  cause. 

That  the  Federal  Courts  are  given  exclusive  jurisdiction  to  try  such 
causes  of  action,  see :  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Moore,  98  Texas,  302 ; 
24  Stat.,  382  (U.  S.  Comp.  Statutes  1901,  p.  3159),  sec.  9;  Sheldon 
V.  Wabash  By.,  105  Fed.  Bep.,  785;  Copp  v.  Louisville  &  N.  By.  43 
La.  Ann.,  513,  26  Am.  St.  Bep.,  199,  12  L.  B.  A.,  726. 

That  this  court  will  give  to  the  pleadings  that  construction  adopted 
by  the  pleader  and  the  trial  court:  Gulf,  C.  &  S.  F.  By.  Co.  v.  Bamey, 
23  S.  W.,  442 ;  Blum  v.  Whitworth,  66  Texas,  350 ;  Southern  Pac.  By. 
V.  Kennedy,  9  Texas  Civ.  App.,  232. 

The  court  erred  in  construing  that  provision  in  the  Act  of  Congress 
wherein  it  is  provided  that  carriers  engaged  in  interstate  commerce 
can  not  by  contract  limit  their  liability  for  losses  or  damage  to  prop- 
erty being  transported  from  one  State  to  another  State,  to  such  loss 
as  occurs  on  the  line  of  such  common  carriers,  because  the  effect  of 
the  construction  so  placed  upon  said  Act  by  the  court  herein,  was  to 
deprive  this  defendant  of  its  property  without  due  process  of  law,  to 
deny  it  the  equal  protection  of  the  law,  and  to  impair  its  freedom  of 
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contract.  Defendant  further  says  that  said  provision  of  said  Act  is 
itself  invalid  in  that  it  attempts  to  deprive  railway  companies  of  the 
freedom  of  making  reasonable  and  lawful  contracts  in  the  management 
of  their  business  as  common  carriers^  and  because  it  is  an  undue  and 
unreasonable  restriction  upon  the  freedom  of  contract^  and  that  said 
Act  is  invalid,  in  that  it  deprives  railway  companies  which  in  any  man- 
ner assist  in  the  carriage  of  freight  from  a  point  in  one  State  to  a 
point  in  another  State,  of  their  property  without  due  process  of  law; 
and  is  therefore  violative  of  the  Constitution  of  the  United  States.  In- 
terstate Commerce  Act,  1906,  sec.  20,  par.  11  and  12;  Fifth  Amend- 
ment, U.  S.  Constitution;  Texas  &  P.  Ey.  v.  Lynch,  97  Texas,  25; 
Gulf,  C.  &  S.  F.  By.  v.  Jackson,  89  S.  W.,  968;  Texas  &  P.  Ry.  v. 
Handle,  44  S.  W.,  603;  Gulf,  C.  &  S.  F.  Ry.  v.  Potter,  19  Texas  Ct. 
Rep.,  824;  Ft.  W.  &  D.  C.  Ry.  v.  Williams,  77  Texas,  121;  Hutchinson 
on  Carriers  (1906),  sec.  234;  Marshall  &  Michel  Grain  Co.  v.  Kansas 
City,  etc.,  Ry.,  75  S.  W.,  638;  (178  Mo.,  480);  Western  Sash  &  Door 
Co.  V.  Chicago,  R.  I.  &  P.  Ry.,  76  S.  W.,  998;  (177  Mo.,  641);  Dim- 
mitt  V.  Kansas  City,  etc.,  Ry.,  15  S.  W.,  761;  (103  Mo.,  40);  Nines 
V.  St.  Louis,  I.  M.  &  S.  Ry.,  18  S.  W.,  26;  (107  Mo.,  475) ;  Missouri, 
K.  &  T.  Ry.  V.  McCann,  174  U.  S.,  580;  Cent.  Ry.  of  6a.  v.  Murphey, 
196  U.  S.,  194. 

The  court  erred  in  admitting  in  evidence,  over  the  objection  of  de- 
fendant, the  testimony  of  the  witness  Crisp,  to  the  effect  that  he  did  not 
know  the  legal  freight  rate  on  mohair  such  as  is  in  plaintiff's  petition 
described,  shipped  from  Uvalde,  Texas,  to  Lowell,  Massachusetts,  at  the 
several  times  when  the  shipments  in  plaintiff's  petition  mentioned  were 
made,  but  that  he  did  know  that  the  defendant,  the  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company,  usually  charged  a  rate  of  $L67 
per  hundred  pounds  as  the  freight  rate  on  said  class  of  freight  be- 
tween said  points  at  said  times.  Defendant  having  objected  to  said 
testimony,  because  it  was  immaterial  as  to  any  issue  involved  in  this 
suit,  and  because  said  verbal  testimony  was  incompetent  to  prove  the 
legal  freight  rate  on  said  commodity  at  said  times  between  said  points, 
and  because  it  appears  from  the  testimony  of  said  witness  that  he  did 
not  know  the  true  freight  rate  between  said  points,  and  because  said 
testimony,  being  verbal  statements  as  to  the  contents  of  written  or  printed 
documents,  was  not  the  best  evidence  of  the  contents  thereof;  and  be- 
cause the  schedule  of  interstate  freight  rates  as  required  by  law  to  be 
filed  with  the  Interstate  Commerce  Commission,  or  a  duly  authenti- 
cated copy  thereof,  would  be  the  best  evidence  as  to  the  legal  rate  be- 
tween said  points,  and  because  defendant  could  not  be  bound  by  any 
freight  rate  other  than  the  legal  one.  Collins  v.  Ball.,  82  Texas,  267; 
Williams  v.  Davis,  56  Texas,  254;  Matlock  v.  Glover,  63  Texas,  235; 
Allen  V.  Read,  66  Texas,  19;  Sloop  v.  Wabash  By.  84  S-  W.,  Ill; 
Griffin  v.  Wabash  Ry.,  91  S.  W.,  1015. 

Martin,  Old  &  Martin,  for  appellee. 

PLY,  Associate  Justice. — ^This  is  a  suit  instituted  by  appellee  to 
recover  $872.92,  the  market  value  of  certain  mohair  delivered  at  dif- 
ferent times  in  1906,  by  appellee  to  appellant  for  transportation  from 
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Uvalde,  Texas,  to  Lowell,  Massachusetts.  Appellant  pleaded  a  con- 
tract in  which  its  liability  was  restricted  to  its  own  line.  That  por- 
tion of  the  answer  was  excepted  to  and  stricken  out  as  to  all  shipments 
made  after  August  29,  1906,  because  such  a  restriction  was  in  viola- 
tion of  a  law  passed  by  Congress,  which  went  into  effect  on  that  date, 
and  which  prohil^ited  carriers  from  limiting  their  liability  in  shipments 
from  one  State  to  another.  The  cause  was  tried  without  a  jury  and 
resulted  in  a  judgment  in  favor  of  appellee  for  $822.24. 

Through  the  first  assignment  of  error  the  contention  is  made  that 
the  Federal  Statute  of  June  29,  1906,  is  unconstitutional  and  invalid 
in  that  it  seeks  to  deprive  common  carriers  of  their  property  without 
due  process  of  law,  and  deprives  them  of  the  freedom  of  making  rea- 
sonable and  lawful  contracts  in  the  management  of  their  business.  The 
law  referred  to  is  as  follows:  "That  any  common  carrier,  railroad 
or  transportation  company  receiving  property  for  transportation  from 
a  point  in  one  State  to  a  point  in  another  State  shall  issue  a  receipt 
or  bill  of  lading  therefor  and  shall  be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by 
any  common  carrier,  railroad  or  transportation  company  to  which  such 
property  may  be  delivered  or  over  whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt,  rule  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company  from  the  liability 
hereby  imposed;  provided,  that  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing  law.^*  In  a  succeeding  paragraph 
of  the  Act  provision  is  made  for  the  recovery  by  the  carrier  issuing 
the  receipt  or  bill  of  lading  of  any  damages,  loss  or  injury  from  the 
carrier  on  whose  line  the  same  may  have  occurred,  that  may  have  been 
recovered  from  the  first  named  carrier.  XJ.  S.  Com.  Stats.  Supp.,  1907, 
p.  909. 

There  were  eight  different  shipments  of  the  mohair,  all  of  which, 
except  one  made  on  June  30,  1906,  were  made  subsequent  to  the  passage 
of  the  law  herein  referred  to,  and  each  of  them  contained  the  following 
recitals : 

"Received  by  the  Galveston,  Harrisburg  &  San  Antonio  Bailway  Co. 
in  apparent  good  order  and  well  conditioned,  of  P.  A.  Piper  Co.,  for 
delivery  to  the  Mass.  Mohair  Plush  Co.,  at  Lowell,  Mass.,  the  follow- 
ing articles,''  a  description  of  the  packages  of  mohair  following  the 
recitals.  The  mohair  was  delivered  to  appellant  at  Uvalde,  Texas,  and 
those  packages,  the  value  of  which  is  sued  for,  were  never  delivered  to 
the  consignees  in  Lowell,  Massachusetts. 

Before  entering  into  a  discussion  of  the  validity  of  the  law  of  1906, 
it  becomes  necessary  to  dispose  of  a  question  of  the  jurisdiction  of  the 
County  Court  to  try  the  case  in  question,  which  has  been  raised  for 
the  first  time  through  a  document  filed  in  this  court  and  labeled  "Sup- 
plemental Brief  for  Appellant.''  The  proposition  as  to  jurisdiction  is, 
that  this  suit  being,  in  the  main,  one  to  recover  damages  under  the  Act 
of  Congress  of  1887,  and  the  amendments  thereto,  especially  the  amend- 
ment of  June  29,  1906,  hereinbefore  copied,  "the  County  Court  of 
Uvalde  County  was  without  jurisdiction  of  the  subject  matter  in  con- 
troversy because  by  the  express  terms  of  the  national  law  exclusive 
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jurisdiction  of  the  cause  of  action  so  created  is  given  to  the  Interstate 
Commerce  Commission,  and  the  Federal  Courts/' 

Section  8  of  title  56A,  page  3153  of  the  U.  S.  Com.  Stats,  of  1901, 
being  the  Act  of  Congress  of  February  4,  1887,  regulating  interstate 
and  foreign  commerce,  provides:  ^'That  in  case  any  common  carrier 
subject  to  the  provisions  of  this  Act  shall  do,  cause  to  be  done,  or 
permit  to  be  done  any  act,  matter,  or  thing  in  this  Act  prohibited  or 
declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter,  or  thing 
in  this  Act  required  to  be  done,  such  common  carrier  shall  be  liable 
to  the  person  or  persons  injured  thereby  for  the  full  amount  of  dam- 
ages sustained  in  consequence  of  any  such  violation  of  the  provisions 
of  this  Act,  together  with  a  reasonable  counsel  or  attorney's  fee  to  be 
fixed  by  the  court  in  every  case  of  recovery,  which  attorney's  fee  shall 
be  taxed  and  collected  as  part  of  the  costs  in  the  case." 

The  suit  in  the  case  under  consideration  is  not  founded  upon  any 
act  of  commission  or  omission  as  to  any  part  of  the  law  of  1887,  or 
any  of  its  amendments,  but  is  a  suit  for  the  value  of  property  delivered 
to  a  common  carrier  for  transportation  from  one  part  of  the  Union  to 
another,  not  in  the  same  State,  and  the  amendment  of  1906,  is  only  in- 
voked as  fixing  the  extent  of  the  liability  of  common  carriers  in  inter- 
state shipments.  The  evident  purpose  of  the  section  quoted  is  to  give 
a  cause  of  action  for  any  infraction  of  the  provisions  of  the  Act  in 
question,  and  has  no  reference  to  matters  which  are  neither  commanded 
nor  prohibited  by  its  terms.  For  instance,  if,  under  the  amendment 
of  1906,  a  common  carrier  shall  refuse  to  give  a  receipt  or  bill  of  lad- 
ing and  any  damage  could  result  therefrom,  the  section  in  question 
would  give  a  right  of  action  for  such  refusal,  but  in  this  suit  no  effort 
is  made  to  compel  the  enforcement  of  any  provision  in  the  Interstate 
Commerce  Act.  The  section  in  question  has  provided  for  a  penalty 
in  case  of  an  infraction  of  the  law  of  which  it  is  part,  in  the  form  of 
a  recovery  for  attorney's  fees,  which  we  think  clearly  indicates  that 
no  auctions  are  referred  to  except  those  arising  out  of  an  infraction  of 
some  provision  of  the  Act,  and  for  which  infraction  it  was  desired  to 
impose  a  fine  in  the  shape  of  attorney's  fees.  Such  fees  are  not  ordin- 
arily recoverable  as  damages,  and  when  imposed  and  allowed  it  is  in 
pursuance  of  a  design  to  inflict  a  punishment  for  the  violation  of  some 
law  or  disregard  of  some  private  right.  There  could  be  no  justifica- 
tion of  the  infliction  of  such  fine  or  penalty  in  cases  of  the  character 
under  consideration,  and  there  is  no  reason  to  suppose  that  such  actions 
were  in  contemplation  when  the  law  of  1887  was  enacted.  Such  being 
the  case,  it  would  follow  that  there  was  no  intention  to  interfere  with 
the  jurisdiction  of  State  Courts  in  regard  to  any  subject  matter,  if  it 
was  intended  to  interfere  at  all  with  such  jurisdiction,  except  such  as 
would  grow  directly  out  of  the  failure  to  obey  some  injunction  laid 
down  in  the  interstate  commerce  law.  This  is  apparently  the  view 
entertained  by  the  Supreme  Court  in  Gulf,  C.  &  S.  F.  Ry.  v.  Moore, 
98  Texas,  302;  where  it  is  said:  "The  Act  of  Congress  by  its  eighth 
section  does  give  an  action  for  damages  for  violation  of  its  provisions,'* 
and  with  that  proposition  holds  that  the  ninth  section  of  the  Act  con- 
fers jurisdiction  to  try  upon  the  Circuit  and  District  Courts  alone. 
While  the  latter  holding  may  or  may  not  be  correct,  it  is  a  matter  the 
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discussion  of  which  can  be  avoided  in  this  case^  because  we  hold  that 
this  suit  is  not  an  action  for  a  violation  of  the  provisions  of  the  Inter- 
state Commerce  Act.  To  sustain  the  contention  of  appellant  would 
lead  to  the  inevitable  result  that  attorney's  fees  should  be  recovered  in 
every  case  of  negligence  arising  out  of  an  interstate  shipment^  and 
only  Federal  Courts  would  have  jurisdiction,  because  the  Interstate  Com- 
merce Law  has  provided  that  interstate  carriers  can  not  restrict  their 
liability  to  their  own  lines.  Such  a  construction  of  that  law  would  be 
an  absurdity. 

If  the  law  against  restriction  of  liability  by  a  carrier  in  interstate 
shipments  is  one  that  can  be  rendered  available  only  by  litigants  in 
the  Federal  Courts,  then  in  every  case  of  negligence  resulting  in  dam- 
age to  property  the  common  carrier  would  not  only  be  liable  for  at- 
torney's fees,  but  under  the  provisions  of  section  ten  of  the  Act  of  1887, 
would  be  liable  to  a  fine  of  $5000.  As  before  stated,  if  a  suit  was 
founded  on  a  refusal  to  give  a  receipt,  or  it  may  be  added  if  a  suit 
rested  on  the  giving  of  a  receipt  with  liability  restricted  therein,  the 
attorney's  fees  might  be  recovered,  and  the  fine  of  $5000  imposed,  but 
the  idea  can  not  be  entertained  that  the  Congress  of  the  United  States 
intended  to  provide  for  the  recovery  of  attorney's  fees  and  the  imposi- 
tion of  heavy  fines  in  cases  of  failure  to  safely  transport  property  from 
one  part  of  the  Union  to  another.  In  this  class  of  cases,  at  least,  it 
was  never  intended  to  confer  exclusive  jurisdiction  on  the  Circuit  and 
District  Courts  of  the  United  States. 

The  first  assignment  of  error,  hereinbefore  mentioned,  can  not  be 
sustained.  The  law  of  Congress  does  not  in  any  manner  deprive  the 
common  carriers  of  the  country  of  "life,  liberty,  or  property  without 
due  process  of  law."  They  still  have  their  day  in  court.  The  law 
merely  places  the  shipper  in  a  position  where  he  may  be  able  to  recover 
for  damage  to  or  destruction  of  his  property,  and  relieves  him  of  the 
often  impossible  task  of  locating  the  active  tort  feasor  among  a  number 
of  connecting  carriers,  and  places  that  burden  on  those  in  a  position  of 
less  difiBculty  in  discovering  the  principal  offender.  They  make  their 
own  rules,  the  property  is  handled  by  their  own  employes,  and  they 
of  all  others  should  know  the  condition  of  a  shipment  when  delivered 
to  connecting  carriers,  and  on  them  is  the  burden  of  exposing  the  ac- 
tive wrongdoer.  If  it  is  constitutional  to  prevent  the  restriction  of 
liability  of  a  carrier  within  the  borders  of  the  State,  and  it  is  well 
settled  that  it  is,  no  reason  exists  for  not  making  the  same  restriction 
of  liability  unlawful  in  interstate  shipments. 

The  law  of  Congress  does  not  interfere  in  any  manner  with  the  rights 
of  the  State,  and  solicitude  on  that  ground  is  needlessly  expended.  The 
State  of  Texas  has  upon  its  statute  books  a  law  denouncing  contracts 
by  common  carriers  to  restrict  their  liability  for  property  lost  or  dam- 
aged to  their  own  lines,  and  when  it  was  endeavored  to  give  that  law 
extra-State  application  the  Constitution  was  promptly  invoked  to  sus- 
tain the  proposition  that  the  Congress  alone  had  the  power  to  legislate 
on  the  subject  of  interstate  commerce.  The  rights  of  the  Federal  gov- 
ernment and  those  of  the  States  seem  to  be  used  as  buffers  to  receive 
the  concussion  of  any  legislation  intended  to  regulate  the  conduct  of 
common  carriers.    The  State  says  to  the  carrier  "You  can  not  restrict 
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your  liability  to  your  own  line  within  this  State"  and  the  Federal  gov- 
ernment says:  "You  shall  not  so  restrict  your  liability  when  you  en- 
ter another  State.^^  There  is  no  clash  between,  no  interference  what- 
ever with,  the  respective  powers  of  National  and  State  governments. 
The  National  government  has  done  what  the  State  government  could 
not  do,  the  State  government  has  done  what  the  National  government 
could  not  do,  and  between  the  two  the  rights  of  the  citizens  of  the 
States,  in  the  matter  of  restriction  of  liability,  have  been  protected  and 
conserved.  There  has  been  no  attempt  in  the  legislation  under  con- 
sideration, to  exercise  any  "extraordinary  authority  over  the  natural 
rights  of  the  citizens,*'  but  the  law  merely  seeks  to  exercise  its  lawful 
authority  over  corporations  created  by  the  pow«rs  of  government,  and 
to  protect  the  rights  of  the  citizen  in  his  dealing  with  such  creatures. 

The  case  of  Texas  &  Pac.  Ey.  v.  Lynch,  97  Texas,  25,  invoked  by 
appellant  in  its  attack  on  the  law  of  Congress,  gives  no  aid  to  its  propo- 
sitions. It  merely  holds  that  articles  d31a  and  331b,  Bevised  Statutes, 
apply  only  to  cases  of  damage  to  property  in  course  of  transportation, 
the  suit  being  one  for  injury  to  a  passenger,  and  then  gives  the  reasons 
for  the  passage  of  the  law  cited  which  apply  with  as  much,  or  more, 
force  to  the  Federal  law.  "Before  the  passage  of  the  Act,  it  was  a 
matter  of  not  infrequent  occurrence  that  live  stock  which  had  been 
shipped  over  two  or  more  lines  of  railroad  under  separate  and  inde- 
pendent contracts  arrived  at  their  destination  in  a  damaged  condition 
and  a  shipper  was  at  a  loss  to  know  how  much  of  the  damage  was 
charged  to  the  one  line  and  how  much  to  the  other  or  others,  in  case 
there  were  more  than  two.  The  evident  purpose  of  the  Act  was  to  re- 
lieve shippers  of  this  diflBculty,  and  to  provide  a  joint  action  against 
all  the  carriers  where  there  was  a  reasonable  probability  that  each  was 
responsible  for  some  part  of  the  whole  damage.**  If  it  was  found  nec- 
essary to  extend  such  protection  within  the  bounds  of  a  State,  how 
much  more  should  it  be  extended  when  the  shipment  is  to  a  distant 
State.  The  Supreme  Court  of  Texas  has  declared  that  there  is  no 
presumption  that  a  loss,  in  an  interstate  shipment  occurred  on  any  but 
the  line  of  the  last  connecting  carrier,  and  the  unfortunate  shipper 
must  go  to  a  distant  State  to  sue  the  last  carrier,  or  have  placed  on 
him  the  intolerable  burden  of  finding  the  oflFending  carrier  among  a 
series  of  connecting  lines,  and  the  Congress  of  the  United  States  has 
relieved  the  citizen  of  that  burden  and  placed  it  on  the  initial  car- 
rier, who  is  in  a  better  position  to  detect  and  run  down  the  offender 
than  the  individual  can  possibly  be.  The  wisdom  of  the  law  is  fully 
vindicated  in  this  case  where  the  initial  carrier,  although  the  property 
may  have  been  lost  on  its  line,  opens  not  its  mouth,  except  to  attack 
the  laws  of  the  Federal  government,  and  demand  proof  of  its  being 
the  offending  corporation  among  the  number  that  handled  the  goods 
between  Uvalde,  Texas,  and  Lowell,  Massachusetts. 

The  evidence  offered  as  to  the  customary  amount  of  freight  charged 
by  appellant  on  mohair  from  Uvalde  to  Lowell  may  have  been  subject 
to  the  objection  that  it  was  not  the  best  evidence  of  the  freight  rate 
between  the  two  points,  but  we  are  unable  to  ascertain  from  the  record 
that  it  injured  appellant.  Appellee  was  under  no  obligation  to  prove 
that  the  freight  had  not  been,  paid,  nor  what  the  freight  rate  was,  but 
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that  was  a  matter  that  should  have  been  attended  to  by  appellant.  It 
might  be  presumed,  perhaps,  that  appellant  obeyed  the  law  and  cus- 
tomarily charged  the  amount  allowed  by  the  Interstate  Commerce  Com- 
mission, but  if  such  a  presumption  can  not  be  indulged  in,  appellant 
must  show  that  it  has  been  injured  by  the  introduction  of  illegal  evi- 
dence before  a  judge  trying  a  cause,  or  it  will  not  form  ground  for 
reversal.  We  can  not  say  whether  the  customary  rate  proved  was  greater 
or  less  than  the  schedule  fixed  by  the  Commission.  As  said  in  In- 
ternational &  Q.  N.  By.  V.  Nicholson,  61  Texas,  550,  ^*Here  there 
was  no  proof  whatever  as  to  the  amount  agreed  upon  or  as  to  whether 
or  not  it  had  been  paid.  The  bill  of  lading  left  the  amount  blank, 
showing  that  no  sum  had  been  agreed  upon  by  the  parties.  What  the 
rate  of  charge  in  such  cases  was  lay  peculiarly  within  the  knowledge 
of  the  defendant,  and  should  have  been  proved  by  the  company  if  it 
had  not  been  proved.^*  The  evidence  introduced  as  to  the  freight  rate 
resounded  to  the  benefit  of  the  appellant  and  it  is  in  no  position  to 
complain  of  its  admission. 

No  objection  has  been  urged  to  the  recovery  on  the  June  shipment 
of  1906,  and  we  presume  appellant  is  satisfied  that  it  is  liable  on  that 
shipment,  although  that  is  the  only  one  concerning  which  there  is  any 
doubt  concerning  its  liability.    The  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


Louis  Heilbron  et  al.  v.  St.  Louis  Southwestern  Railway 

Company  op  Texas. 

Decided  November  6,  December  10,  1908. 

1. — ^Highway — ObBtmotion — ^Damages  to  Abutting  Property. 

When  the  obstruction  or  destruction  of  a  public  highway  causes  special 
injury  to  a  property  owner  beyond  that  which  results  to  the  public  generally, 
such  owner  has  a  cause  of  action  against  the  aggressor. 

2. — ^Highway — ^Dedication. 

Though  a  railway  had  acquired  the  title  of  only  one  of  two  joint  owners 
to  its  right  of  way,  the  action  of  such  owners  in  platting  their  land  so  as  to 
show  a  street  twenty  feet  wide  along  the  right  of  way  cannot  te  taken  as  a 
dedication  by  them  of  a  portion  of  such  right  of  way  as  a  highway. 

3. — Highway — ^Presorlption. 

Mere  permissive  use  by  the  public  for  any  length  of  time  will  not  ripen 
into  a  right  by  prescription.  A  railroad  being  in  itself  a  public  highway,  the 
mere  use  of  a  portion  of  its  right  of  way  by  the  public  will  not  create  a  way 
by  prescription  thereon  by  which  the  company  will  lose  the  right  to  use  its 
property  for  legitimate  purposes  connected  with  the  operation  of  the  road. 

4. — Same. 

Evidence  considered  and  held  insufficient  to  establish  a  right  by  prescrip- 
tion through  the  use  by  the  public  of  a  road  along  the  right  of  way  of  a 
railroad  which  would  prevent  the  company  from  destroying  such  road  by 
excavations  in  the  proper  improvement  of  its  track  by  deepening  and  widening 
a  cut. 

5. — ^Railway — ^Damaging  Private  Property. 

The  constitutional  provision  requiring  compensation  for  damaging  private 
property  merely   deprives  corporations   organized   for   public   purposes   of   im- 
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munity,  placing  them  on  the  same  plane  aa  private  persona  as  to  interferaiee 
with  the  free  use  and  enjoyment  of  their  property  by  others  and  the  production 
of  physical  inconvenience,  discomfort  or  detriment. 

6. — ^Same— trnslsrhtly  Premiies. 

A  proprietor  of  property  does  not  become  liable  for  damages  to  that  of 
another  by  rendering  his  own  unsightly. 

7. — Same— Bangerous  Premisei. 

There  can  be  no  recovery  for  depreciation  in  the  value  of  property  by  ex- 
cavations on  the  premises  of  another  which  threaten,  by  caving  away,  to  make 
dangerous  the  use  of  a  street  on  which  plaintiff's  lota  abut,  where  the  danger 
may  be  avoided  by  the  act  of  plaintiff,  or  defendant  may  be  compelled  to 
prevent  it. 

ON    MOTION   FOB   BEHEABING. 

S.^-Same. 

The  fact  that  an  excavation  adjoining  a  highway  rendered  the  use  of  it 
dangerous  would  not  be  a  basis  for  recovery  of  damages  for  depreciation  in 
the  value  of  premises  abutting  thereon  unless  the  condition  threatening  danger 
was  necessarily  or  probably  permanent;  though  for  injuries  to  an  individual 
using  the  street  in  its  dangerous  condition  the  wrongdoer  might  be  liable. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  P.  A.  Turner. 

Hart,  Mahaffey  &  Thomas,  for  appellants. — In  cases  of  the  character 
under  consideration,  a  trial  judge  is  not  authorized  to  peremptorily 
charge  the  jury  to  return  a  verdict  for  the  defendant,  unless,  upon  giv- 
ing full  value  to  all  the  evidence  introduced,  the  conclusion  is  irresist- 
ible that  there  can,  under  the  law,  be  no  recovery  by  the  plaintiffs; 
and  the  conclusion  must  be  of  such  certainty  that  it  can  truthfully  be 
said  that  all  reasonable  men,  hearing  the  testimony,  and  being  advised 
of  the  law,  would  arrive  at  the  same  conclusion.  Wallace  v.  Southern 
Cot.  Oil  Co.,  91  Texas,  18 ;  Qaunce  v.  Bailway  Co.,  20  Texas  Civ.  App., 
33;  Bowman  v.  Brewing  Co.,  17  Texas  Civ.  App.,  446. 

When  a  public  highway  upon  which  property  abuts  has  been  dam- 
aged for  public  use  this  is  such  an  injury  as  the  Constitution  protects 
the  owner  against.  Bailway  Co.  v.  Downie,  82  Texas,  383;  Chicago 
V.  Taylor,  125  U.  S.,  658;  Gray  v.  Bailway  Co.,  13  Texas  Civ.  App., 
158;  Bailway  Co.  v.  Puller,  63  Texas,  467;  Limberger  v.  San  Antonio 
E.  T.  St.  By.  Co.,  27  S.  W.,  198. 

To  entitle  them  to  recover  in  this  action,  it  was  not  necessary  for 
appellants  to  allege  and  prove  that  any  part  of  their  property  had  been 
actually  taken  or  destroyed  by  appellee;  they  were  entitled  to  recover 
upon  showing  that  appellee,  in  making  and  maintaining  the  excava- 
tion as  alleged,  alongside  and  near  their  property,  had  destroyed  or 
injured  a  public  highway  on  which  property  owned  by  them  abutted, 
and  that  they  were  entitled  to  use  the  highway  as  an  incident  to  the 
use  of  their  property,  and  that,  on  account  of  the  injury  or  destruc- 
tion of  the  highway,  their  property  had  been  impaired  in  value.  Bail- 
way  Co.  V.  Hall,  78  Texas,  169;  Limberger  v.  San  Antonio  B.  T,  St. 
By.  Co.,  27  S.  W.,  198 ;  Chicago  v.  Tavlor,  125  U.  S.,  658 ;  Bosenthal 
V.  Bailway  Co.,  79  Texas,  325 ;  Bailway  Co.  v.  Garrin,  29  S.  W.,  794. 

In  this  State,  a  public  highway  may  be  created  by  prescription  alon^ 
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without  any  action  of  the  public  authorities,  and,  for  the  destruction 
or  injury  of  such  a  highway,  damages  sustained  by  an  abutting  land 
owner  to  his  property  may  be  T^ecovered.  Hall  v.  City  of  Austin,  20 
Te3cas  Civ.  App.,  59;  Bailway  v.  Bandet,  21  Texas  Civ.  App.,  240. 

To  prove  that  a  traveled  way  has  become  a  public  highway  by  pre- 
scription, it  is,  of  course,  necessary  to  prove  that  the  public,  under 
claim  of  right  to  use  the  way  as  a  public  highway,  have  used  it  contin- 
uously as  such  for  at  least  ten  years ;  but  it  is  not  necessary  to  prove  the 
claim  of  the  public  to  so  use  the  way  by  oral  declarations.  The  claim 
of  such  right  on  behalf  of  the  public  may  be  established  by  circum- 
stantial evidence,  as,  by  the  length  of  time  the  way  has  been  used,  the 
character  of  its  use  by  the  public,  and  the  further  fact  that  the  way 
so  used  is  defined  either  by  natural  or  artificial  boundaries.  Hall  v. 
City  of  Austin,  20  Texas  Civ.  App.,  59. 

The  making  and  maintenance  of  an  excavation  in  or  so  near  a  high- 
way as  to  threaten  its  destruction  and  render  travel  thereon  dangerous, 
is  a  nuisance.    15  Am.  &  Eng.  Ency.  Law,  500. 

Olass,  Bates  &  King,  for  appellees. — ^While  the  public  may  acquire 
a  highway  either  by  dedication  or  prescription,  the  methods  of  acquisi- 
tion are  entirely  separate  and  distinct;  and  a  party  seeking  to  show 
that  a  road  is  a  public  highway  acquired  by  either  method  can  not 
allege  one  and  prove  the  other.  Evans  v.  Scott,  83  S.  W.,  874;  97  S. 
W.,  117;  International  &  G.  N.  By.  Co.  v.  Cuneo,  108  S.  W.,  717. 

Even  if  the  petition  had  alleged  that  the  road  was  a  public  highway 
acquired  by  prescription,  the  evidence  was  wholly  insufficient  to  sustain 
such  an  allegation  or  to  require  that  issue  to  be  submitted  to  the  jury. 
An  easement  if  acquired  by  prescription  is  confined  to  the  particular 
or  specific  ground  used,  and  where  the  use  is  shifting  and  not  confined 
to  any  particular  or  specific  piece,  no  right  is  acquired  by  prescription. 
Hamilton  County  v.  Garrett,  62  Texas,  609;  Franklin  County  v.  Brooks, 
68  Texas,  679.  The  use  of  land  as  a  road  for  a  long  number  of  years 
is  not  sufficient  to  show  a  dedication.  Bailway  Co.  v.  Montgomery, 
85  Texas,  64;  Taylor,  B.  &  H.  By.  Co.  v.  Warner,  88  Texas,  642. 

Appellee  having  title  and  possession  of  its  right  of  way  may  deepen 
the  cut  thereon  for  the  purpose  of  reducing  the  grade  and  thereby 
improving  the  road  in  order  to  benefit  it  and  the  public  generally,  and 
the  making  of  the  excavation  was  therefore  not  unauthorized.  On  the 
contrary  it  was  rightfully  made  and  gives  no  cause  of  action  to  appel- 
lants, whose  land  was  not  touched.  Bailway  Co.  v.  Shaw,  92  S.  W., 
30;  Bailway  Co.  v.  Longino,  25  S.  W.,  1020;  Bailway  Co.  v.  Meadows, 
73  Texas,  32;  15  Am.  &  Eng.  Enc.  Law,  500. 

HODGES,  Associate  Justice. — On  the  12th  day  of  June,  1907, 
the  appellants,  Louis  Heilbron  and  M.  C.  Wade,  began  this  suit  in  the 
District  Court  of  Bowie  County,  seeking  to  recover  of  the  appellee  dam- 
ages in  the  sum  of  $10,000,  which,  it  is  alleged,  resulted  from  the  deep- 
ening and  widening  of  a  cut  in  the  appellee's  right  of  way  adjacent 
to  their  property. 

The  J.  W.  Johnson  survey  is  a  tract  of  land  near  the  city  of  Tex- 
Vol,  LH.  Civil— 37. 
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arkana,  and  was  originally  patented  to  Mrs.  Ball  and  Mrs.  Estes,  both 
of  whom  were  married  women  at  the  time.  Sometime  thereafter,  and 
during  the  year  1881,  Mrs.  Ball,  joined  by  her  husband,  conveyed  to 
the  Texas  &  St.  Louis  Bailway  Company,  for  a  recited  consideration, 
a  right  of  way  100  feet  in  width,  running  practically  east  and  west 
through  the  Johnson  survey.  For  some  reason  Mrs.  Estes  did  not  join 
in  this  deed,  nor  does  it  appear  that  she  ever  at  any  time  thereafter 
conveyed  any  of  her  interest  in  the  right  of  way.  We  think,  however, 
the  record  will  justify  the  conclusion  that  she  acquiesced  in  the  con- 
veyance made  by  Mrs.  Ball,  and  never  at  any  time  thereafter  made  any 
claim  to  any  part  of  the  railway  right  of  way.  The  remainder  of  this 
survey  was  held  in  common  by  Mrs.  Ball  and  Mrs.  Estes  till  about  the 
year  1891,  when  they  made  a  partition  of  this  property  between  them- 
selves. In  making  the  division  the  joint  owners  seem  to  have  recognized 
the  conveyance  theretofore  made  by  Mrs.  Ball  to  the  railway  company, 
and  the  boundaries  of  the  property  which  they  divided  among  them- 
selves were  made  without  any  conflict  with  the  railway  right  of  way. 
The  deed  made  by  Mrs.  Ball  conveying  the  right  of  way  was  duly  re- 
corded, and  thereafter  all  of  the  taxes  were  regularly  paid  upon  the 
property  by  the  grantee  and  its  successors.  The  Texas  &  St.  Louis  Rail- 
way Company  constructed  a  narrow  gage  line  upon  the  right  of  way 
soon  after  and  about  the  time  it  was  conveyed,  and  that  line  has  been 
continually  operated  up  to  the  present  time.  Sometime  after  its  con- 
struction the  gage  was  broadened,  so  that  it  is  now  what  is  called  a 
standard  gage  road ;  and  the  appellee,  the  St.  Louis  Southwestern  Bail- 
way  Company  of  Texas,  has  succeeded  to  all  of  the  rights  and  fran- 
chises of  the  railway  company  to  which  the  land  was  originally  con- 
veyed by  Mrs.  Ball.  In  1904  the  appellants,  for  a  valuable  considera- 
tion, acquired  title  to  a  portion  of  the  Johnson  survey  through  Mrs. 
Estes,  to  whom  that  portion  had  been  allotted  in  the  partition  before 
mentioned.  The  tract  which  they  so  acquired  was  located  a  few  miles 
west  of  the  city  of  Texarkana,  on  the  north  side  of  the  appellee's  right 
of  way,  at  a  point  called  Red  Cut;  this  being  on  an  elevation  slop- 
ing from  the  north  to  the  south,  and  where  the  railway  entered  a  cut. 
This  cut  was  variously  estimated  as  being  at  that  time  from  four  to 
six  feet  deep  at  the  deepest  point.  At  the  time  of  this  purchase  there 
was  an  old  road  that  ran  along  on  the  north  side  of  the  appellee's  right 
of  way  at  Red  Cut ;  some  of  the  witnesses  testified  that  it  was  partly  or 
wholly  on  the  right  of  way  of  the  railway  company  at  that  point 
After  the  purchase  of  this  tract  of  land  by  the  appellants,  they  laid 
X  it  off  into  blocks  and  town  lots,  providing  for  streets  and  alleys  in  the 
usual  way,  and  designated  it  the  Red  Cut  Addition  to  the  city  of  Tex- 
arkana. In  platting  the  land  the  appellants  laid  off  and  dedicated  as 
one  of  its  streets  or  highways  a  strip  of  twenty  feet  in  width  on  the 
south  side  of  their  tract  and  adjacent  to  the  north  line  of  the  railway 
right  of  way  and  parallel  therewith.  This  was  called  Britton  Avenue. 
In  June,  1905,  the  appellee  railway  company  determined  to  lower  the 
grade  of  its  road-bed  at  that  point;  and  for  the  purpose  of  carrying 
that  into  execution  made  considerable  excavations  on  its  right  of  way, 
both  in  the  depth  and  the  width  of  the  cut.  The  testimony  shows  that 
after  the  work  was  completed  the  cut  was  about  fifteen  feet  deep  at 
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the  deepest  place,  and  that  it  had  been  widened  on  the  north  side  until 
it  was  approximately  from  thirty-six  to  forty-two  feet  from  the  center 
of  the  track  and  was  within  from  eight  to  twelve  ^eet  of  the  north 
boundary  line  of  its  right  of  way.  The  wall  on  the  north  side,  after 
excavation,  was  left  in  a  perpendicular  condition.  It  is  also  shown 
that  practically  all  of  the  old  road  which  formerly  ran  along  on  the 
appellee's  right  of  way,  had  been  destroyed  by  the  excavation.  It  is 
also  shown  by  the  evidence  that  this  excavation  was  reasonable  and 
necessary;  that  the  grade  of  the  railroad  at  that  point  was  too  high, 
and  that  the  company  determined  to  "lower  it;  that  it  became  necessary 
to  widen  the  cut  in  order  to  lay  a  temporary  track  while  the  road-bed 
was  being  lowered,  in  order  to  prevent  interference  with  travel.  The 
appellants  claim  that  the  old  road  which  ran  along  on  the  south  side  of 
their  property,  and  which,  together  with  the  strip  twenty  feet  wide, 
constituted  Britton  Avenue,  was  a  public  highway;  and  their  recovery 
is  based  upon  the  depreciation  in  the  value  of  their  property  occasioned 
by  the  destruction  or  serious  interference  with  this  highway.  It  is 
alleged  by  the  appellants  that  the  old  road  had  long  been  dedicated  to 
public  use;  that  in  making  the  excavations  before  mentioned  the  rail- 
way company  had  destroyed  that  road  and  rendered  the  use  of  Britton 
Avenue,  or  that  portion  which  remained,  dangerous,  and  that  the  cut, 
as  it  then  existed,  was  a  nuisance. 

At  the  conclusion  of  the  .testimony  the  court  instructed  a  verdict  for 
the  railway  company;  and  from  the  judgment  so  entered  this  appeal 
is  prosecuted. 

The  only  assignment  of  error  presented  in  the  record  complains  of 
the  peremptory  instruction  directing  the  verdict  for  the  defendant.  The 
owners  of  the  property  testified  upon  the  trial  that  since  the  excava- 
tions made  by  the  railway  company  at  Bed  Cut  the  market  value  of  their 
property  has  greatly  depreciated,  estimated  at  about  one-third  of  its 
original  value.  In  order,  therefore,  to  sustain  the  judgment  of  the 
trial  court,  it  is  essential  that  the  facts  show  this  to  be  a  case  of  damnum 
absque  injuria. 

As  a  basis  for  their  right  of  recovery  the  appellants  urge  that  the 
old  road  on  the  north  side  of  the  railway  right  of  way  was  a  public 
highway  in  which  they,  together  with  the  general  public,  had  an  ease- 
ment, and  that  its  destruction  seriously  interfered  with  the  travel  to 
and  from  the  addition  which  they  had  platted.  They  also  claim  that 
Britton  Avenue,  the  strip  which  they  had  dedicated,  was  menaced  and 
rendered  unsafe  by  the  proximity  of  the  cut  and  the  process  of  caving 
of  the  banks  since  the  cut  was  made.  It  is  contended  by  them  that 
the  evidence  adduced  upon  the  trial  which  tended  to  establish  those 
facts,  was  of  such  weight  that  the  issue  made  should  have  been  sub- 
mitted to  the  jury. 

If  the  old  road  before  mentioned  had  been  dedicated  to  the  public, 
as  claimed  by  the  appellants,  and  was  a  public  highway  in  the  sense 
that  the  public  generally  had  an  absolute  right  to  have  it  kept  open 
and  free  from  obstructions,  the  testimony  showing  as  it  does  that  it 
had  been  practically  destroyed  by  the  railway,  then  it  must  be  admitted 
that  the  appellants  had  a  cause  of  action,  because,  we  think,  the  testi- 
mony would  support  a  finding  that  the  property  had  been  damaged  by 
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reason  of  that  fact.  The  issue,  therefore,  is,  whether  or  not  the  rail- 
way company  had  the  right  to  destroy  the  old  road.  Owners  of  prop- 
erty abutting  upon  a  public  highway  have  a  vested  right  in  the  ease- 
ment created  by  the  existence  of  the  highway;  and  when  this  highway 
is  obstructed  or  destroyed  and  the  obstruction  or  destruction  causes 
a  special  injury  to  the  property  owner  beyond  that  which  results  to 
the  public  generally,  such  owner  has  a  cause  of  action  against  the  ag- 
gressor. Dooley  Block  v.  Salt  Lake  Bapid  Transit  Co.,  24  L.  K.  A., 
610;  Elliott  on  Eoads  and  Streets^  sec.  403. 

There  are  various  methods  by  which  a  public  highway  may  be  created 
or  established.  It  may  be  by  dedication  by  the  owners  of  the  fee;  or 
it  may  be  acquired  by  long  use  by  the  public,  carried  on  in  such  a  man- 
ner and  persisted  in  for  such  a  length  of  time  as  to  give  a  right  by 
prescription  or  limitation;  or  by  being  laid  out  and  established  by  the 
municipal  authorities  in  accordance  with  statutory  provision.  In  this 
action  the  appellants  have  specifically  alleged  that  the  road  had  been 
''dedicated"  to  the  public  use;  but  in  their  argument  they  also  insist 
that  it  became  such  by  prescription.  These  two  methods  of  acquiring 
an  easement  over  the  land  of  another  are  essentially  different.  Dedi- 
cation is  a  setting  apart  by  the  owner  for  public  use;  while  prescrip- 
tion is  based  upon  a  hostile  use.  Eamthun  v.  Halfman,  58  Texas,  551 ; 
Elliott  on  Roads  and  Streets,  sec.  175.  We  have  failed  to  find  in  the 
record  any  evidence  of  a  dedication  of  this  old  road  to  public  use. 

Assuming  that  the  deed  from  Mrs.  Ball  to  the  railway  company  had 
the  effect  of  conveying  only  her  undivided  one-half  interest  in  the  strip 
of  land  designated,  still  it  had  the  effect  of  vesting  that  interest  in  the 
railway  company  arid  of  making  it  a  tenant  in  common  with  Mrs.  Estes 
as  to  that  portion  of  the  land.  No  one  could  complain  of  the  rail- 
way company's  entering  upon  and  making  exclusive  use  of  this  land, 
except  Mrs.  Estes.  After  that  conveyance  no  valid  dedication  could 
have  been  made,  even  by  Mrs.  Estes,  of  any  part  of  the  land  upon 
which  this  right  of  way  was  located,  without  the  consent  of  tlie  rail- 
way company.  It  does  not  appear  that  any  such  attempt  upon  her 
part  was  ever  made.  There  was  offered  in  evidence  by  the  appellants 
a  map  or  plat  of  the  Johnson  survey,  made  at  the  time  of  the  parti- 
tion between  Mrs.  Ball  and  Mrs.  Estes,  showing  the  various  subdivi- 
sions into  which  the  tract  had  been  divided.  This  plat  shows  two  par- 
allel lines  marked  across  it,  which,  though  not  designating  what  it  is 
intended  to  represent,  may  be  regarded  as  indicating  the  railway  right 
of  way.  On  each  side  of  these  marked  lines  is  written  "narrow  gage 
street,"  showing  that  the  owners  intended  that  there  should  be  a  space 
for  streets  on  each  side  of  the  railroad.  There  is  nothing  to  indicate 
what  width  they  intended  those  streets  to  be,  nor  is  there  anything  to 
show  that  they  intended  to  locate  them  upon  the  railroad  right  of  way. 
In  the  absence  of  proof  to  the  contrary,  we  think  it  may  be  safely  as- 
sumed that  if  they  intended  to  dedicate  a  strip  of  land  on  each  side 
of  the  railway  for  public  use,  it  was  such  land  as  they  could  lawfully 
dedicate,  and  hence  was  not  upon  the  right  of  way.  In  order  to  con- 
stitute a  dedication  of  private  property  for  a  public  use  it  must  clearly 
appear  that  the  owner  of  the  property  intended  to  absolutely  and  irre- 
vocably set  apart  the  land  for  public  use.     Bamthun  v.  Halfman,  58 
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Texas,  551;  Worthington  v.  Wade,  82  Texas,  28,  and  cases  cited.  The 
record  fails  to  disclose  any  such  evidence  in  this  case;  and  we  have 
therefore  concluded  that  there  was  no  evidence  of  the  old  road's  having 
been  dedicated  to  public  use. 

Neither  do  we  think  there  was  sufficient  evidence  to  warrant  a  find- 
ing that  a  right  of  way  had  been  acquired  by  the  public  by  prescrip- 
tion, as  is  insisted  by  appellants'  counsel.     The  testimony  tended  to 
show  that  this  old  road  was  merely  a  neighborhood  road;  that  it  had 
never  been  worked  as  a  public  road,  and  no  authority  was  exercised  over 
it  by  the  municipal  government;  that  it  had  been  there  since  about 
1881 ;  that  it  was  traveled  by  any  one  who  wanted  to  do  so,  and  that 
no  objection  was  ever  made  to  its  use.     It  is  further  shown  that  the 
railway  property  was  not  fenced  at  that  point,  but  that  on  the  north 
side  of  the  railway  right  of  way  embankments  of  dirt  had  been  thrown 
up,  variously  estimated  at  from  four  to  six  feet  in  height,  when  the 
original  cut  was  excavated.    How  much  travel  passed  over  this  old  road 
is  not  known.     There  is  nothing  to  indicate  that  it  was  more  than  a 
neighborhood  passway  and  used  as  a  matter  of  convenience  merely  by 
the  inhabitants  of  that  particular  locality  on  the  right  of  way  of  the 
railway,  being  used  without  objection  by  the  public  in  a  manner  that 
did  not  interfere  with  its  use  by  the  railway  company  itself.     The 
question  then  is,  is  this  sufficient  to  sustain  a  finding  that  the  public 
had  acquired  by  prescription?    We  think  not.     It  is  a  well  established 
principle  of  law  in  this  State  that  the  permissive  use  of  a  road  or  way 
for  any  length  of  time  does  not  ripen  into  the  right.    Eamthun  v.  Half- 
man,  58  Texas,  551;  Worthington  v.  Wade,  82  Texas,  28;  Gilder  v. 
City  of  Brenham,  67  Texas,  346;  Stewart  v.  Frink,  55  Am.  Rep.,  618; 
Jones  on  Easements,  sec.  282;  Elliott  on  Roads  and  Streets,  sec.  130. 
In  this  instance  we  feel  that  the  testimony  was  sufficient  to  show  only 
that  the  road  had  been  used  by  the  acquiescence  and  permission  of  the 
railroad.     To  hold  that  the  mere  use  by  the  public,  without  objection, 
of  a  portion  of  a  railway  right  of  way,  and  continued  during  the  statu- 
tory period  of  limitation,  or  for  twenty  years,  would  cause  the  railway 
company  to  lose  the  use  of  its  property  which  it  may  need  for  legiti- 
mate purposes  connected  with  its  operation,  would  cause  unutterable 
confusion  and  bring  about  in  this  State  a  condition  of  affairs  which 
would  seriously  interfere  with  railway  traffic.     A  railroad  is  itself  a 
public  highway,  constructed  and  operated  for  the  public  benefit,  and 
some  courts  have  gone  so  ftfr  as  to  hold  that  a  right  by  prescription, 
or  limitation,  can  not  be  acquired  against  a  railroad  to  any  portion  of 
its  right  of  way.     Southern  P.  Ry.  Co.  v.  Hyatt,  54  L.  R.  A.,  522; 
Northern  P.  Ry.  Co.  v.  Smith,  171  U.  S.,  260;  Jones  on  Easements, 
sec.  281  and  authorities  cited  in  note.    There  are  many  portions  of  rail- 
way tracks  and  rights  of  way,  especially  around  and  near  depots  in 
cities  and  large  towns,  where  the  public  use  the  right  of  way  for  pass- 
ing to  and  fro  continuously,  and  where  such  use  has  been  kept  up  in 
some  cases  far  beyond  the  period  of  time  necessary  to  create  an  abso- 
lute easement;  yet  no  court  in  this  State  has  ever  treated  such  per- 
sons, when  injured  while  using  the  railway  right  of  way,  as  more  than 
licensees.     To  hold  that  they  had  the  same  rights  there  which  they 
would  have  if  they  had  acquired  a  right  by  prescription  to  the  use  of 
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the  right  of  way,  would  be  to  enlarge  the  liability  of  railway  companies 
beyond  that  which  any  court  in  this  State — or  in  any  other  State,  so 
far  as  we  have  been  able  to  ascertain — has  ever  gone.  If,  then,  the 
old  road  located  upon  the  appellee's  right  of  way  was  not  a  public 
highway  which  the  railway  company  was  precluded  from  disturbing, 
tlie  company  had  a  right  to  destroy  it,  especially  if  in  doing  so  it  was 
using  its  property  in  a  lawful  manner. 

If  we  are  correct  in  holding  that  the  old  road  was  not  a  public  high- 
way, in  the  sense  that  the  public  had  an  absolute  right  to  its  continued 
use,  then  there  is  but  one  other  issue  involved,  and  that  is,  were  the 
excavations  made  by  the  railway  company  of  such  a  character  as  to  inter- 
fere with  the  free  use  and  safety  of  Britton  Avenue?  We  are  not  un- 
mindful of  the  rule  that  private  property  can  not  for  a  public  purpose 
be  taken,  damaged  or  destroyed,  without  compensation,  and  that  this 
has  been  extended  so  as  to  protect  the  rights  of  an  adjacent  owner 
whose  land  is  not  actually  invaded  by  railway  companies  from  certain 
damages  incident  to  the  proximity  of  the  railroad  to  his  premises. 
Gainesville^  H.  &  W.  R.  Co.  v.  Hall,  78  Texas,  172.  It  has  been  held 
that  in  the  absence  of  some  legislative  or  constitutional  provision,  simi- 
la,r  to  that  which  is  incorporated  in  ours,  corporations  organized  and 
acting  for  a  public  purpose,  having  legal  authority  to  construct  lines 
of  railway,  might  be  immune  from  liability  for  consequential  damages 
inflicted  upon  private  property.  4  Sutherland  on  Damages  (3d  ed.), 
sec.  1061.  To  place  railways  and  other  corporations  exercising  public 
or  quasi  public  functions  upon  the  same  plane  as  to  liability  for  such 
damages  with  private  persons,  was  the  purpose  of  our  constitutional 
provisions  prohibiting  the  taking,  damaging  or  destroying  private  prop- 
erty for  a  public  purpose  without  compensation.  Since  the  adoption 
of  that  provision  railways  and  other  such  corporations  stand  in  the 
same  attitude  as  to  liability  with  private  persons.  Gainesville,  etc..  By. 
Co.  v.  Hall,  supra;  Jordan  v.  Benwood,  36  L.  B.  A.,  519.  We  under- 
stand the  rule  to  be  that  in  order  to  constitute  a  damaging  of  private 
property,  within  the  meaning  of  our  constitutional  provision,  there  need 
not  be  actual  invasion,  but  there  must  be  an  interference  with  its  free 
use  and  enjoyment,  the  production  of  some  physical  inconveniences, 
discomfort  or  detriment.  Aldrich  v.  Metropolitan  West  Side  By.,  57 
L.  B.  A.,  237;  15  Cyc,  656,  and  cases  cited  in  note  16.  One  of  the 
appellants,  testifying  in  answer  to  the  question  as  to  how  his  property 
had  been  injured  by  the  deepening  and  widening  of  the  cut,  stated  that 
it  was  unsightly  and  dangerous.  We  do  not  think  it  will  be  seriously 
contended  that  the  unsightly  appearance  of  adjacent  premises  can  give 
the  property  owner  any  right  of  recovery.  Whatever  the  appellants' 
property. may  have  derived  in  point  of  value  by  reason  of  the  beauty 
of  the  scenery,  or  the  attractiveness  of  the  surroundings  occasioned  by 
the  condition  of  the  appellee's  property,  was  not  derived  legitimately 
from  the  use  of  their  own,  but,  to  that  extent,  from  the  use  of  the 
adjacent  property.  One  property  owner  is  not  bound  to  keep  his  prem- 
ises attractive  for  the  delectation  of  his  neighbor,  nor  is  he  compelled 
to  refrain  from  making  them  unattractive  lest  he  might  offend  his  neigh- 
bor's esthetic  sense.  So  long  as  his  use  of  the  premises  does  not  inter- 
f^r^  with  the  use  by  his  neighbor  of  the  latter's  own  premises,  there 
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can  be  no  actionable  damage.  In  his  testimony  the  above  mentioned 
witness  did  not  state  in  what  respect  the  excavation  was  dangerous; 
he  did  not  say  it  rendered  travel  along  Britton  Avenue  dangerous; 
and  it  may  be  that  he  considered  it  dangerous  to  one  only  who  went 
upon  the  appellee's  premises.  There  were  quite  a  number  of  witnesses 
who  testified  for  the  appellants  upon  the  trials  and  none  of  them  gave 
it  as  their  opinion  or  stated  facts  which  would  justify  us  in  reaching 
the  conclusion  that  Britton  Avenue  was  dangerous  for  those  who  trav- 
eled it.  It  is  true  one  or  two  of  the  witnesses  stated  that  the  road  was 
not  now  being  traveled,  but  they  gave  as  a  reason  that  the  water  had 
been  turned  into  a  ditch  running  across  the  avenue  and  this  ditch  had 
so  washed  that  vehicles  could  not  pass  over  it.  In  the  absence  of  testi- 
mony showing  that  Britton  Avenue  had  been  rendered  unsafe  for  travel, 
and  in  that  way  ingress  and  egress  to  and  from  the  property  of  the 
appellants  had  been  interfered  with,  we  do  not  think  there  is  any  well 
grounded  basis  for  damages,  even  though  the  property  had  depreciated 
in  value  by  reason  of  the  proximity  of  the  cut.  If  the  evidence  had 
been  sufficient  to  sustain  a  finding  upon  the  trial,  that  these  excava- 
tions had  substantialy  interfered  with  travel  upon  Britton  Avenue,  or 
had  rendered  it  dangerous  and  in  that  way  had  affected  injuriously  the 
value  of  appellants'  property,  it  would  have  been  error  to  instruct  a 
verdict  for  the  appellee.  We  have  concluded,  therefore,  that  the  judg- 
ment should  be  in  all  things  affirmed. 

ON  MOTION  FOR  BEHBABINO. 

In  their  argument  oh  motion  for  rehearing  counsel  for  appellants 
contended  that  whether  or  not  the  excavations  made  by  the  railway 
company  were  such  as  to  render  travel,  upon  Britton  Avenue  danger- 
ous, was  a  material  issue  in  the  case;  and  that  if  the  evidence  tended 
to  establish  that  fact  and  was  of  sufficient  probative  force  to  sustain 
a  finding  thereon,  it  should  have  been  submitted  to  the  jury.  That 
conclusion  is  probably  a  fair  inference  from  the  language  we  used  in 
the  original  opinion;  and  if  so,  it  was  misleading.  We  do  not  think 
that  even  if  it  be  conceded  that  Britton  Avenue  was  rendered  unsafe 
for  travel,  it  would  logically  follow  that  appellants  were  entitled  to 
recover  damages  under  their  pleadings  in  this  case.  Britton  Avenue 
was  a  public  highway,  upon  which  some  of  the  appellants'  property 
abutted.  The  only  right  which  appellants  had  in  that  highway,  for 
the  deprivation  of  which  they  would  have  a  cause  of  action,  was  the 
right  to  its  use  as  a  means  of  ingress  and  egress  to  and  from  their  prop- 
erty adjacent  thereto.  It  is  a  well  established  rule  of  law  that  for  the 
destruction  or  obstruction  of  a  public  highway  a  private  party  can  not 
maintain  an  action  for  damages  unless  he  alleges  and  proves  that  he  has 
sustained  some  special  injury  thereby  which  is  diflferent  in  kind  and 
degree  from  that  which  results  to  the  public  at  large.  2  Cooley  on 
Torts,  1292-1294;  Jones  on  Easements,  par.  543.  In  this  suit  the  spe- 
cial injuries  relied  upon  consist  in  the  permanent  injury  to  the  free- 
hold, the  depreciation  in  the  market  value  of  the  realty.  This  is  the 
only  injury  alleged  or  proven.  It  therefore  follows  that  unless  the 
condition  and  proximity  of  the  excavation  ijot  only  interfere!  with  the 
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legitimate  travel  upon  the  avenue  to  such  an  extent  as  to  interrupt 
its  free  use,  but  that  the  conditions  by  which  this  is  produced  are  per- 
manent and  not  subject  to  be  remedied,  then  there  was  no  evidence 
which  could  have  been  made  the  basis  for  a  recovery  of  the  damages 
sought.  It  is  only  when  the  injury  is  permanent,  or  the  nuisance  com- 
plained of  is  from  its  nature  permanent  that  the  damages  are  to  be 
measured  by  the  depreciation  in  the  market  value  of  the  realty  affected. 
Eosenthal  v.  Taylor,  B.  &  H.  By.  Co.,  79  Texas,  328 ;  Sanders  v.  Miller, 
113  S.  W.,  996,  recently  decided  by  this  court;  Beatrice  Gas  Co.  v. 
Thomas,  41  Neb.,  662,  43  Am.  St.  Bep.,  711. 

In  the  case  last  above  cited  the  court  said:  "The  inquiry  should 
have  been  as  to  whether  or  not  the  defendants  had  caused  a  per- 
manent and  irremediable  injury  to  plaintiff^s  property;  if  so,  he  was 
entitled  to  compensation  in  this  action  for  all  injury,  present  or  pros- 
pective. If,  on  the  other  hand,  the  injury  was  temporary  in  its  char- 
acter, and  capable  of  being  avoided  in  the  future  without  permanent 
injury  to  the  plaintiff^s  freehold,  the  case  was  one  of  a  continuing  nui- 
sance, and  damages  should  have  been  restricted  to  the  commencement 
of  the  action.^'  In  those  cases  where  the  depreciation  in  the  market 
value  of  the  realty  is  made  the  basis  of  measuring  the  damages,  a 
recovery  is  permitted  for  prospective,  as  well  as  permanent,  injuries. 
This  is  justified  solely  upon  the  theory  that,  so  far  at  least  as  the  com- 
plaint is  concerned,  the  conditions  which  have  caused  the  injury  are 
lasting  and  irremediable. 

Applying  that  rule  of  law  to  the  facts  here  involved,  it  will  be  seen 
that  it  is  not  enough  to  warrant  a  recovery  in  this  case  that  it  be 
shown  that  Britton  Avenue  is  menaced  by  a  dangerous  nuisance,  but 
it  must  further  appear  that  this  situation  is  necessarily  or  in  all  proba- 
bility permanent.  Here  we  must  distinguish  between  the  cut,  or  ex- 
cavation, as  a  fixture,  and  the  danger  arising  from  its  proximity  to 
the  highway  in  an  unguarded  condition.  While  the  railway  company 
had  the  right  to  make  the  excavation  in  the  manner  it  did,  because  it 
was  upon  its  own  land,  yet  if  in  doing  so  it  has  approached  so  near 
Britton  Avenue  as  to  render  travel  thereon  dangerous  it  would  be  guilty 
of  negligence,  not  necessarily  in  making  the  excavation,  but  in  not 
restoring  the  highway  to  a  safe  condition  by  sufficiently  guarding  trav- 
elers against  the  precipice.  It  will  not  be  contended  that  the  main- 
tenance of  this  excavation  in  an  unguarded  condition  was  essential 
to  the  power  and  legitimate  use  of  its  property  by  the  railway  com- 
pany. If  the  highway  bordering  thereon  is  rendered  unsafe  for  travel 
we  see  no  reason  why  the  company  at  the  instance  of  the  proper  parties, 
those  receiving  special  injury,  may  not  be  compelled  to  restore  it  to 
a  safe  condition.  The  facts  in. evidence  in  this  case,  if  found  sufficient 
to  show  an  interference  with  travel  on  Britton  Avenue,  present  a  situ- 
ation which  can  be  remedied,  or  a  nuisance  that  may  be  abated.  Sanders 
V.  Miller,  113  S.  W.,  996,  recently  decided  by  this  court,  and  cases 
cited.  For  those  reasons  no  damages  are  recoverable  for  prospective 
injuries,  such  as  are  necessarily  implied  when  the  depreciation  in  the 
market  value  of  the  realty  is  made  the  basis ;  and  in  this  case,  no  other 
special  injuries  having  been  alleged  or  proven,  there  was  no  issue  upon 
which  a  jury  would  have  been  authorized  to  pass. 
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We  need  no  better  illustration  of  an  injustice  made  possible  by  er- 
roneously adopting  the  depreciation  of  the  realty  as  a  measure  of  dam- 
ages in  this  class  of  cases^  than  is  here  presented.  If  the  precipice 
caused  by  the  railway  excavation  is  a  menace  to  travel  upon  Britton 
Avenue,  so  grave  as  to  practically  amount  to  an  obstruction  of  that 
highway,  the  undisputed  facts  show  that  this  condition  may  be  reme- 
died, either  by  the  appellants  or  other  interested  parties  constructing 
a  fence  or  a  suflBcient  guard  along  the  south  line  of  the  Avenue,  be- 
tween it  iand  the  excavation,  or  by  compelling  the  railway  company  to 
erect  and  maintain  a  suflBcient  guard.  This  might  be  done  as  well  after 
appellants  had  obtained  a  judgment  for  permanent  injury  to  their 
realty,  as  before.  They  would  not  be  compelled  to  remain  idle  and  per- 
mit the  obstruction  to  continue  merely  because  they  had  recovered  such 
a  judgment  for  future  damages.  Thus  we  would  have  damages  awarded 
for  injuries  that  never  accrue. 

There  is  no  evidence  going  to  show  that  travel  on  Britton  Avenue 
had  ceased  or  had  been  lessened  by  the  presence  of  the  excavation.  One 
of  the  appellants'  witnesses  testified  that  it  was  impassable  by  reason 
of  the  ditch  or  drain  caused  by  some  of  the  property  owners  concen- 
trating the  flow  of  water  across  the  avenue  toward  the  cut. 

We  do  not  think  there  is  any  good  reason  for  changing  our  former 
holding,  and  the  motion  for  rehearing  is  therefore  overruled. 

Affirmed. 
Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  et  al  v. 

E.  E.  Carpenter  et  al. 

Decided  December  10,  1908. 

1. — Carrier! — ^Interstate  Commeroe — Conneotinc^  Lines. 

Under  the  provisions  of  the  Interstate  Commerce  Act,  as  amended  by 
Congress  in  1906,  a  carrier  who  receives  property  for  transportation  from  one 
State  into  another  is  made  liable  for  any  loss,  damage  or  injury  to  such  prop- 
erty caused  by  a  connecting  carrier,  and  cannot  restrict  its  iiabiUty  to  its  own 
line. 

S. — Carrier! — ^Delay  in  Transportation — ^Measure  of  Damages. 

The  general  rules  as  to  measure  of  damages  by  delay  in  transportation  of 
goods  by  a  carrier  stated. 

8. — Carrier — Connecting  Lines — ^Losi  of  Market — ^Apportionment  of  Damages. 

The  rule  apportioning  damages  for  injury  or  deterioration  of  property 
between  the  connecting  carriers  transporting  it  according  to  their  respective 
decrees  of  negligence,  is  inapplicable  to  an  action  for  loss  by  fall  in  the  market 
price,  incurred  by  delay  in  transportation. 

4. — Carrier — Negligence — Contract. 

In  an  action  for  damages  by  negligent  delay  of  goods  in  transportation 
it  was  not  admissible  to  prove  an  agreement  by  the  general  agent  of  the  initial 
carrier,  on  the  refusal  of  the  consignee  to  receive  them,  that  the  goods  should 
be  shipped  to  and  sold  in  another  market  and  that  such  carrier  would  settle 
on  the  basis  of  the  difference  in  price  realized.  The.  action,  to  permit  this 
evidence,  should  have  been  brought  on  the  agreement.  And  such  agreement 
was  not  admissible  against  another  of  the  connecting  carriers  not  a  party  to  it. 
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Appeal  from  the  County  Court  of  Collin  County.  Tried  below  be- 
fore Hon.  John  Church. 

Coke,  Miller  &  Coke  and  Oarneit  &  Hughston,  for  appellant,  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas. — The  measure  of  damages  for  delay 
wlien  goods  are  shipped  for  purposes  of  sale  is  the  difference  in  the 
market  value  of  the  goods  at  the  time  of  delivery  and  the  time  they 
ought  to  have  been  delivered.  St.  Louis  &  S.  F.  Ry.  Co.  v.  McDur- 
mitt  Grain  Co.,  13  Texas  Ct.  Rep.,  125 ;  Texas  &  P.  Ry.  Co.  v.  Nich- 
olson, 61  Texas,  491;  Missouri  P.  Ry.  Co.  v.  White  &  Best,  3  C.  of 
A.  C.  C.  (White  &  W.),  160. 

In  order  for  the  delivering  carrier  to  acquit  itself  of  liability  in 
whole  or  in  part,  it  must  show  not  only  that  damage  occurred  upon  the 
initial  or  intermediate  carrier,  but  it  must  show  how  much  such  dam- 
age was.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Edloff,  89  Texas,  458;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Cushney,  95  Texas,  312;  Texas  &  P.  Ry.  Co.  v. 
Adams,  78  Texas,  373;  Schoul.  on  Bailments  and  Carr.,  526;  Interna- 
tional &  G.  X.  Ry,  V.  Startz,  97  Texas,  171-172. 

There  was  no  pleading  that  authorized  a  charge  to  the  effect  that 
appellant's  general  agent  advised  plaintiff  to  sell  the  oats  to  the  best 
advantage. 

Glass,  Estes  &  King,  for  appellant,  Kansas  City  So.  Ry.  Co. — It 
was  hearsay  as  to  this  defendant  and  prejudicial  in  that  it  attempted 
to  bind  this  defendant  by  a  statement  of  its  codefendant^s  agent.  Hous- 
ton &  T.  C.  Ry.  Co.  V.  Mayes,  44  Texas  Civ.  App.,  31. 

Doggett  &  Clifton,  for  appellees. 

HODGES,  Associate  Justice. — The  appellee  Carpenter  filed  this 
suit  against  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas, 
the  Texarkana  &  Fort  Smith  Railway  Company,  and  the  Kansas  City 
Southern  Railway  Company,  in  the  Justice  Court  of  Collin  County,  to 
recover  damages  for  a  delayed  shipment  of  a  car  of  oats.  He  obtained 
a  judgment  in  that  court  for  the  sum  of  $109.05  against  all  of  the 
defendants  jointly  and  severally ;  and  upon  appeal  to  the  County  Court 
a  verdict  was  returned  in  favor  of  the  Texarkana  &  Fort  Smith  Rail- 
way Company  and  against  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  for  $50  and  the  Kansas  City  Southern  Railway 
Company  for  $59.05.  The  pleadings  in  the  court  below  were  oral,  but 
from  the  record  we  gather  that  he  sued  for  damages  for  an  alleged 
unreasonable  delay  in  the  transportation  of  a  carload  of  oats  from 
Farmersville,  in  Collin  County,  to  Janssen,  Arkansas.  There  are  also 
included  items  for  demurrage  which  the  appellee  alleges  he  was  com- 
pelled to  pay,  additional  freight  charges  from  Janssen  to  Mena,  Arkan- 
sas, and  the  expenses  of  telephoning  and  telegraphing  concerning  the 
final  disposition  of  the  car. 

The  testimony  shows  that  some  time  about  the  1st  of  February,  1906, 
the  appellee.  Carpenter,  entered  into  a  contract  with  A.  M.  Parker, 
of  Janssen,  Arkansas,  to  ship  him  a  carload  of  seed-oats  to  the  latter 
place.    The  oats  were  tp  b^  d^liv^red  at  Jwssen,  and  the  price  to  b^ 
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paid  was  forty-Beven  and  one-half  cents  per  bushel.  The  ear  was 
delivered  to  the  appellant,  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas,  on  the  8th  day  of  February,  1906,  but  for  some  reason 
was  not  shipped  out  earlier  than  the  10th.  It  did  not  reach  its  des- 
tination until  about  the  27th  following.  The  record  contains  no 
explanation  of  what  caused  this  delay.  One  witness  testified  that 
three  or  four  days  was  a  reasonable  time  for  transporting  the  car 
from  Farmersville  to  Janssen.  At  the  time  the  appellee  delivered 
the  oats  to  the  agent  at  Farmersville  he  told  the  latter  that  it  was 
very  urgent  that  the  oats  should  be  delivered,  and  requested  him  to 
get  them  to  destination  as  soon  as  possible.  Upon  the  arrival  of  the 
oats  Parker  declined  to  receive  them,  assigning  as  a  reason  that  they 
arrived  too  late  to  be  used  for  planting  purposes  and  that  the  farmers 
of  that  community,  to  whom  he  expected  to  sell,  had  purchased  their 
seed;*oats  from  otiier  sources,  and  there  was  then  no  market  at  that 
place  for  seed-oats. 

A  claim  for  damages  was  filed  by  the  appellee  against  the  appellant 
Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  for  the  full 
value  of  the  entire  car  of  oats.  There  was  testimony,  to  which  objec- 
tion was  made,  however,  that  J.  W.  Allen,  the  general  freight  agent 
of  the  appellant  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  directed  the  appellee  to  sell  the  oats  for  what  he  could  get 
and  to  report  the  deficit  to  him  and  that  it  would  be  taken  up  and 
settled.  At  any  rate,  the  appellee  Carpenter  shipped  the  oats  to 
Mena,  Arkansas,  and  there*  sold  them  to  N.  M.  Roach  for  thirty-four 
and  one-half  cents  per  bushel.  The  testimony  was  somewhat  confiict- 
ing  as  to  what  the  market  value  was  at  Mena  and  Janssen.  The 
appellee  Carpenter  and  his  son  testified  that  the  market  value  for 
oats,  such  as  these,  for  feeding  purposes,  was  what  was  received 
from  Roach.  Roach  testified  that  he  bought  the  oats  largely  below 
their  market  value;  that  they  were  worth  about  forty-one  cents  per 
bushel.  Other  witnesses  testified  that  there  had  been  no  decline  in 
the  market  value  of  oats  during  the  months  of  February  and  March, 
1906. 

There  was  no  error  in  refusing  the  speciaL  charge  requested  by  the 
appellant  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas;  that 
a  verdict  should  be  returned  in  its  favor  unless  the  delay  at  Farmers- 
ville was  the  proximate  cause  of  the  failure  of  Parker  to  receive  the 
goods.  This  company  was  the  initial  carrier,  issued  a  through  bill 
of  lading,  and  collected  the  entire  freight  charges.  Under  the  provi- 
sions of  the  Interstate  Commerce  Act,  as  amended  by  Congress  in 
1906,  a  carrier  who  receives  property  for  transportation  from  one 
State  into  another  is  made  liable  for  any  loss,  damage  or  injury  to 
such  property  caused  by  a  connecting  carrier,  and  can  not  restrict 
its  liability  to  its  own  line.  1  Hutchinson  on  Carriers,  sec.  236,  2 
idem,  p.  600. 

We  think  the  general  charge  of  the  court  on  the  measure  of  dam- 
ages is  in  many  respects  misleading  and  erroneous.  In  view  of  an- 
other trial  we  herewith  give  the  rule  in  such  cases  as  laid  down  by 
Hutchinson  on  Carriers,  which  seems  to  be  generally  accepted  in  this 
S^te  as  well  as  in  other  jurisdictions; 
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"Damages  for  delay  in  the  tranaportation  and  deliveiy. — ^If  the 
goods  are  intended  for  sale  in  tlie  market  at  destination,  and  the 
carrier  unreasonably  and  negligently  delay  their  transportation,  it  is 
now  universally  agreed,  whatever  doubts  may  have  been  at  one  time 
entertained  upon  the  subject,  that  the  general  rule  by  which  the 
damages  are  to  be  computed,  if  goods  of  the  particular  kind  have 
fallen  in  market  value  during  the  delay,  or  if  they  have  depreciated 
in  quality  because  of  the  delay,  is  the  difference  between  the  market 
value  when  the  goods  should  have  arrived  and  the  value  at  the  time 
of  their  delivery,  the  carrier  being  liable  to  the  extent  of  the  depre- 
ciation, with  interest  from  the  time  when  they  should  have  been 
delivered.  The  time  above  spoken  of  Vhen  the  goods  should  have 
arrived'  is  the  time  fixed  by  the  contract,  if  any,  and  if  not,  then  a 
reasonable  time. 

"In  addition  to  this  difference  in  market  value,  the  carrier  will  be 
liable  also  for  such  other  and  incidental  damages  as  naturally  and 
proximately  flow  from  the  delay.  If,  therefore,  the  consignee  is  put 
to  expense  or  trouble  in  making  further  applications  or  journeys  to 
get  tlie  goods,  or  in  searching  for  them,  or  in  caring  for  them  after 
their  arrival  until  the  next  market  day,  or  in  making  reasonable 
efforts  to  avert  the  loss  or  make  it  as  light  as  possible,  or  in  sending 
them  elsewhere  in  order  to  find  a  market  for  them,  he  is  entitled  to 
recover  for  these  injuries  also.  Where,  by  the  delay,  the  goods  have 
become  worthless,  the  owner  may  recover  as  for  their  loss.  Excuses 
for  delay,  such  as  strikes  and  kindred  occtirrences,  have  been  consid- 
ered ia  earlier  sections. 

"If,  by  reason  of  a  delay,  there  is  no  market  value  for  the  goods 
at  the  place  of  destination,  and  in  consequence  they  are  shipped  to 
another  market,  the  measure  of  damages  will  be  the  difference  in 
value  on  the  market  at  destination  in  the  condition  and  at  the  time 
they  should  have  arrived  and  the  sum  they  were  sold  for  on  the 
other  market.^' 

That  portion  of  the  court's  charge  wherein  the  jury  is  told  that  in 
the  event  a  verdict  is  found  against  any  or  all  of  the  defendants 
they  should  "apportion  the  damages,  if  any,  among  the  defendants 
according  to  the  degree  of  negligence,  if  any,  of  which  you  may  find 
either  has  been  guilty,^'  was  clearly  erroneous  and  should  not  have 
been  given.  This  is  not  a  case  in  which  the  property  transported 
had  been  damaged  or  has  suffered  deterioration  in  value  by  reason 
of  delay  in  shipment,  but  is  for  the  loss  of  a  market  occasioned  by 
the  delay. 

The  sixth  paragraph  of  the  charge,  according  to  our  construction 
of  the  pleadings  and  diagnosis  of  the  nature  of  the  suit,  submits  an 
issue  not  made  by  the  pleadings.  It  authorizes  a  recovery  against 
the  Missouri,  Kansas  &  Texas  Kailway  Company  of  Texas  upon  the 
ground  that  J.  W.  Allen,  its  general  freight  agent,  may  have  advised 
the  appellee  to  sell  his  car  of  oats  for  the  best  price  he  could  get 
and  present  his  claim  for  the  difference  between  what  he  realized 
and  what  Parker  was  to  pay.  We  do  not  understand  this  action  to 
be  upon  that  agreement,  but  for  the  negligent  failure  to  make  prompt 
shipment.     The  fact  that  the  aggregate  sum  found  by  the  jury  cor- 
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responds  exactly  with  the  amount  of  damages  that  would  have  been 
found  in  taking  this  measure  shows  the  efifeet  it  had  upon  the  jury 
in  assessing  the  damages.  While  the  court  instructed  the  jury,  if 
they  found  under  this  clause  of  the  charge  to  return  a  verdict  against 
the  appellant,  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas, 
yet  it  does  not  necessarily  restrict  it  to  that  defendant.  The  absence 
of  such'  a  restriction  may  be  responsible  for  a  portion  of  the  damages 
found  being  awarded  against  the  appellant,  Kansas  City  Southern 
Railway  Company.  It  is  true  the  appellee  might  have  based  his  suit 
both  upon  the  negligence  charged  and  also  upon  the  agreement,  if 
any,  made  with  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas  through  an  agent,  concerning  the  disposition  to  be  made  of 
the  oats  after  there  had  been  a  failure  to  ship  them  within  a  rea- 
sonable time.  Such  pleadings,  however,  if  coupled  with  an  action 
for  negligence,  should  have  been  so  framed  as  to  show  that  one  or 
the  other  was  relied  upon  as  an  alternative  ground  of  recovery.  The 
record  does  not  disclose  what  the  prayer  for  relief  was,  whether 
against  both  or  only  one  of  the  defendants  below.  In  his  statement 
of  the  nature  of  the  suit,  in  the  opening  paragraph  of  his  charge, 
the  court  treats  it  as  an  action  for  damages  for  a  negligent  delay 
in  the  shipment.  If  this  be  correct,  then  the  court  should  not  have 
instructed  the  jury  in  the  manner  he  did  concerning  any  action  upon 
what  Allen  may  have  advised  or  directed. 

The  testimony  of  the  two  Carpenters  as  to  what  Allen,  the  freight 
agent  of  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas, 
wrote  concerning  the  disposition  to  be  made  of  the  oats,  after  having 
been  notified  by  the  appellee  of  the  refusal  of  Parker  to  receive  them, 
was  inadmissible  against  the  appellant,  Kansas  City  Southern  Railway 
Company,  and  upon  objection  made  by  that  appellant  the  testimony 
should  have  been  either  excluded  or  limited  in  such  manner  as  not 
to  affect  that  company. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Mrs.  Lena  Rowlett  v.  B.  6.  Mitchell,  Guardian. 

Decided  December  10,  1908. 

1. — Huiband  and  Wife — Control  of  Community  Funds. 

The  right  of  the  husband  to  dispose  of  community  funds  during  marriage 
IS  absolute,  so  long  as  it  is  not  exercised  for  the  purpose  of  defrauding  the 
wife;  she  cannot  follow  and  recover  such  funds  lawfully  disposed  of  by  the 
husband  for  other  purposes  than  the  benefit  of  the  community  estate. 

8. — Same — ^Insurance. 

A  husband,  of  limited  means,  paid  *  pjremiums  aggregating  $73.20  out  of 
community  earnings  upon  an  insurance  policy  for  $1,000,  taken  out  before  mar- 
riage for  the  benefit  of  his  children  by  a  former  wife.  Held,  that  the  wife 
had  no  right  to  recover  any  part  of  the  proceeds  of  such  policy,  which  had 
been  collected  by  the  guardian  of  the  children  after  the  father's  death.  It  was 
his  right  and  duty  to  provide  for  the  children;  the  continued  payment  of  prem- 
iunoB  on  a  policy  for  their  benefit  evidenced  such  purpose,  and  not  that  of  in- 
vestment for  the  benefit  of  the  community;  and  no  intent  to  defraud  tlie  wife 
appeared  therefrom. 
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3. — Same— Case  Limited. 

The  case  of  Martin  v.  Moran,  11  Texas  Civ.  App.,  500,  distinguished  and 
limited. 

Appeal  from  the  County  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  J.  W.  Manning. 

Tinley  &  Hall,  for  appellant. — ^The  court  erred  in  its  first  conclu- 
sion of  law,  which  is  as  follows:  **The  rights  of  the  beneficiaries  in 
said  policy  vested  in  them  at  the  time  of  its  issuance,  and  at  the  death 
of  their  fatlier,  they  had  the  right  to  the  benefits  named  in  the  pol- 
icy.^' Because  it  was  only  conditional  and  a  contingent  right,  de- 
pendent upon  a  continuation  of  the  payment  of  monthly  premiums 
until  his  death,  and  to  make  these  payments  with  the  community 
funds  of  himself  and  the  wife  would  inure  to  the  wife's  benefits,  and 
it  was  a  fraud  upon  the  wife  to  use  her  funds  in  the  community 
estate.  (Wilmurth  v.  Tompkins,  22  Texas  Civ.  App.,  87;  Waggener 
V.  Isenee,  11  Texas  Civ.  App.,  491;  Wooters  v.  Hale,  83  Texas,  564.) 

J.  8.  Shetrill  and  B.  Q.  Evans,  for  appellee. — The  court  correctly 
held  that  the  deceased,  J.  W.  Shoulders,  had  the  right  to  appropriate 
a  part  of  the  community  property  to  purchase  the  insurance  for  the 
benefit  of  his  minor  children.     Martin  v.  McAllister,  94  Texas,  567. 

• 

WILLSON",  Chief  Justice. — In  November,  1901,  J.  W.  Shoulders, 
then  a  widower  and  the  father  by  his  deceased  wife  of  two  small 
children,  whose  ages  are  not  shown  by  the  record,  became  a  member 
of  the  Woodmen  of  the  World,  and  as  such  member  received  a 
policy  insuring  his  life  in  the  sum  of  $1000  in  favor  of  his  said  two 
children,  named  in  the  policy  as  the  beneficiaries  thereof.  At  that 
time  he  held  as  belonging  to  the  community  estate  between  himself 
and  his  deceased  wife  horses,  mules  and  other  personal  property  of 
the  value  of  about  $450.  January  25,  1902,  he  was  married  to 
appellant,  with  whom  he  lived  until  his  death,  which  occurred  Feb- 
ruary 25,  1905,  and  by  whom  he  had  two  children.  At  the  time  of 
his  death  he  and  his  surviving  wife  owned  as  the  community  estate 
between  thera  personal  property  worth  about  $450,  all  of  which  the 
trial  court  found  was  applied  by  his  surviving  wife  to  her  own  use. 
As  further  found  by  the  trial  court,  the  policy  issued  to  Shoulders 
was  ''an  ordinary  life  policy,'*  and  the  premium  on  same  was  $1.20 
per  month  and  was  payable  monthly.  Before  his  marriage  to  appel- 
lant he  had  made  two  such  monthly  payments  of  premiums  accrued. 
After  his  marriage  to  appellant  he  paid,  with  funds  acquired  by  him 
while  they  were  married,  monthly  premiums  on  the  policy  as  they 
accrued,  aggregating  at  the  time  of  his  death  the  sum  of  about  $73.20. 
He  was  a  tenant  farmer.  His  cotton  crops  grown  and  marketed  while 
he  and  appellant  were  husband  and  wife  averaged  in  value  each  year 
about  $300.  The  value  of  other  crops  grown  by  him  is  not  shown  in 
the  record.  After  the  death  of  Shoulders,  appellee,  the  grandfather 
of  the  children  of  Slioulder^s  first  marriage,  qualified  as  guardian  of 
their  estate,  and  as  such  guardian  received  the  proceeds  of  the  policy 
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on  their  father's  life  issued  in  their  favor.  The  suit  was  brought  by 
appellant  against  appellee  as  guardian  to  recover  one-half  of  the 
proceeds  of  the  policy.  In  her  petition  she  alleged  the  payment  as 
stated  above  of  premiums  on  the  policy  with  funds  belonging  to  the 
community  estate  between  herself  and  her  deceased  husband,  and 
further  alleged  that  deceased  after  she  married  him  often  promised 
her  to  have  the  policy  changed  and  made  payable  to  her.  On  the 
foregoing  facts,  as  found  by  him,  the  trial  court  concluded  as  matter 
of  law:  1.  That  the  rights  of  the  beneficiaries  in  said  policy  vested 
in  them  at  the  time  it  was  issued,  and  at  the  death  of  their  father 
they  had  the  right  to  the  benefit  named  in  the  policy.  2.  That  "J. 
W.  Shoulders  had  the  right  to  take  from  the  community  funds  of 
himself  and  plaintiff  enough  to  pay  the  monthly  premiums  on  said 
policy  accruing  after  the  marriage  with  plaintiff.  It  was  a  proper 
exercise  of  his  control  over  the  communily  property,  and  was  not  a 
fraud  on  the  rights  of  plaintiff.*'  The  appeal  is  from  a  judgment 
entered  in  appellee's  favor  in  accordance  with  the  conclusions  reached 
by  the  court. 

After  stating  the  case: — ^We  think  the  evidence  was  sufficient  to  sup- 
port the  conclusion  reached  by  the  trial  court  that  the  use  by  Shoulders 
of  community  funds  of  his  second  marriage  to  pay  the  premiums  on 
the  policy  in  favor  of  the  children  of  his  first  marriage  was  not  with 
intent  to  defraud  appellant,  as  the  owner  of  an  interest  in  such  com- 
munity funds.  Therefore  it  must  be  said  that  in  rendering  the  judg- 
ment complained  of  the  trial  court  did  not  err.  For  the  right  of  the 
husband  to  dispose  of  community  funds  is  an  absolute  one,  so  long 
as  it  is  not  exercised  for  the  purpose  of  defrauding  the  wife.  Sayles' 
Stat,  art.  2968;  Stramler  v.  Coe,  15  Texas,  215;  Martin  v.  McAllis- 
ter, 94  Texas,  667.  It  does  not  appear  that  the  use  of  the  funds 
to  pay  the  premiums  on  the  policy  as  they  accrued  after  his  marriage 
to  appellant  was  intended  by  Shoulders  to  be  for  the  benefit  of  the 
community  estate  of  the  second  marriage.  On  the  contrary,  it  clearly 
appears  from  the  record  that  he  procured  the  issuance  of  the  policy 
as  a  provision  for  the  children  of  his  first  marriage  in  the  event 
they  survived  him;  and  not  having  exercised  the  right,  if  he  had  a 
right  by  the  terms  of  the  policy,  to  change  the  beneficiaries  named 
therein,  when  he  continued  paying  the  premiums  as  they  accrued 
therepn  after  his  second  marriage  he  should  be  held  to  have  don^ 
so  with  the  same  purpose  and  intent  in  his  mind.  As  the  use  of  the 
community  funds  could  not  be  treated  as  an  investment  for  the  bene- 
fit of  the  community  estate,  and  as  their  use  in  paying  the  premiums 
for  the  benefit  of  the  beneficiaries  named  in  the  policy  was  not  with 
an  intent  to  defraud  appellant,  there  was  no  legal  ground  upon  which 
appellant  could  have  recovered  either  a  part  of  the  sum  paid  or  a 
part  of  the  proceeds  of  the  policy.  The  wife  can  not  follow  and 
recover  funds  of  the  community  lawfully  disposed  of  by  the  husband 
for  other  purposes  than  the  benefit  of  the  community  estate. 

As  supporting  her  contention  appellant  relies  upon  Martin  v. 
Moran,  11  Texas  Civ.  App.,  509.  There  the  question,  as  staied  by  the 
Court  of  Civil  Appeals,  was  "whether  money  collected  upon  an  endow- 
ment insurance  policy  upon  the  life  of  the  husband,  payable  *as  directed 
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by  will/  is  community  property  of  the  husband  and  wife,  or  separate 
property  of  the  husband,  he  having  left  a  will  making  disposition 
thereof,  and  it  being  made  to  appear  that  the  premiums  were  paid 
out  of  community  funds/'  The  court  reached  the  conclusion  that 
such  proceeds  were  community  property.  It  can  not  be  denied  that 
there  are  expressions  in  the  opinion  disposing  of  that  case  which 
fully  support  appellant's  contention.  But  we  think  such  expressions 
must  be  regarded  as  dicta  merely.  They  applied  to  a  state  of  facts 
not  before  the  court  at  the  time  they  were  made.  As  remarked  by 
the  court  in  that  case,  a  will  speaks  from  the  date  of  the  testator's 
death,  while  a  contract  speaks  from  the  time  it  is  made.  The  right 
of  the  husband  to  dispose  of  the  community  estate,  except  for  the 
purpose  of  defrauding  his  wife,  is  an  absolute  one  only  while  the 
marriage  relationship  exists.  While  that  relationship  continues,  if 
not  under  a  disability — as  lunacy,  for  instance — he  may  expend  their 
joint  estate  ever  so  unwisely — ^may  squander  it  in  "riotous  living" — 
or  may  give  it  away  to  objects  meritorious  or  without  merit,  yet  she 
can  not  be  heard  to  complain.  It  is  only  when  he  disposes  of  it  for 
the  purpose  of  defrauding  her  that  the  law  will  afford  her  relief. 
But  with  the  termination  of  the  marriage  relation  the  absolute  right 
of  the  husband  to  dispose  of  the  common  property  also  terminates. 
He  can  not  while  alive,  by  a  will  to  take  effect  at  his  death,  dispose 
of  such  property  and  thereby  bind  the  wife.  The  property  at  his 
death  being  still  a  part  of  the  community  estate,  it  remains  such,  and 
his  desire  expressed  in  his  lifetime  to  have  it  otherwise  can  not  be 
given  effect.  It  is  in  this  respect  that  the  case  before  us  differs  from 
the  case  relied  upon  by  appellant.  In  that  case,  at  the  time  of  the 
testator's  death  the  funds  had  not  been  disposed,  but  were  to  be,  as 
directed  by  the  testator's  will.  Their  character  could  not  be  so 
changed.  At  the  time  his  will  could  be  heard  to  speak,  his  absolute 
power  of  disposition  had  ceased.  Another  distinction  between  the 
two  cases  lies  in  the  fact  that  in  that  one  the  effort  on  the  part  of 
the  testator  in  effect  was  to  give  to  himself  property  belonging  to 
the  community  estate.  The  husband's  power  to  dispose  of  such  prop- 
erty we  think  could  not  be  so  exercised.  Either  during  his  life  or  by 
will  to  take  effect  at  his  death,  he  had  no  right  to  so  change  the 
character  of  the  property.  He  could  not  by  gift  to  himself  make 
the  common  property  his  separate  property.  In  this  case  whether 
the  disposition  made  of  the  community  funds  should  be  regarded  as 
gift  at  the  time  the  premiums  were  paid  or  as  investments  for  the 
benefit  of  the  beneficiaries  named  in  the  policies,  it  was  completed 
during  his  lifetime  and  while  the  marriage  relationship  continued; 
and  moreover  was  for  a  purpose  he  had  a  right  to  accomplish.  For 
it  was  not  less  clearly  the  right — and  it  may  be  said  as  well,  the  duty 
— of  Shoulders  to  provide  for  the  children  of  his  first  marriage  should 
they  survive  him,  than  it  was  his  right  and  duty  to  provide  for  ap- 
pellant and  his  children  by  her.  That  while  discharging  a  duty  he 
owed  those  children  he  may  have  neglected  to  discharge  a  correspond- 
ing duty  he  owed  to  appellant  and  his  children  by  her,  furnishes  no 
legal  reason  why  the  children  of  the  first  marriage  should  be  deprived 
of  the  provision  made  by  him  for  them.     Such  a  reason  would  ap- 
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pear  only  after  it  was  shown  that  in  providing  for  them  his  purpose 
and  intent  was  to  defraud  appellant. 

As  supporting  the  judgment  rendered  by  the  trial  court  appellee 
cites  the  case  of  Martin  v.  McAllister,  94  Texas,  667.  That  case,  we 
think,  to  say  the  least  of  it,  recognizes  as  existing  in  the  husband 
all  the  power  necessary  to  sustain  his  action  in  this  one.  It  may, 
indeed,  unless  its  facts  are  kept  in  view,  be  regarded  as  authority 
for  saying  that  the  absolute  power  of  the  husband  over  community 
property  would  render  effective  a  gift  thereof  to  himself,  and  thereby 
convert  common  property  of  the  marriage  into  separate  property  of 
his  own.  In  that  case  the  policy  on  the  life  of  Mrs.  Martin  was 
payable  to  her  husband,  who  after  her  death,  having  collected  the 
sum  due  on  the  policy,  used  it  in  paying  community  debts.  On  the 
grounds  that  the  proceeds  of  the  policy  so  used  in  paying  debts  of 
the  community  were  a  part  of  his  separate  estate,  Martin  claimed 
the  right  to  reimburse  himself  by  retaining  property  in  his  hands 
belonging  to  the  community  estate  between  himself  and  his  deceased 
wife.  Such  a  right  in  him  was  denied  "by  the  heirs  of  the  wife.  But 
the  Supreme  Court  declared  it  existed,  saying:  "Our  statute  specially 
provides  that  the  husband  shall  have  the  sole  right  of  control  of  the 
common  property,  and  it  has  been  uniformly  held  that  such  control 
can  not  be  interfered  with  unless  it  is  exercised  in  fraud  of  the  right 
of  the  wife.*'  In  answering  the  question:  "Were  the  proceeds  of 
the  policy  upon  the  life  of  Mrs.  Martin  the  separate  funds  of  her 
husband?**  the  court  said: 

"The  money  derived  from  the  policy  on  the  life  of  Mrs.  Martin 
was  not  acquired  during  the  marriage,  but  was  received  by  the  hus- 
band after  her  death,  in  pursuance  of  a  contract  of  insurance  made 
during  her  life  and  belonged  to  Thos.  P.  Martin  in  his  separate 
right.  .  .  .  The  right  to  the  proceeds  of  the  policy,  whether  upon 
the  life  of  the  wife  in  favor  of  the  husband,  or  upon  the  life  of  the 
husband  in  favor  of  the  wife,  rests  upon  the  same  principle,  which 
is  that  the  proceeds  of  the  policy  belong  to  the  person  named  asL 
payee,  and  it  becomes  property  upon  the  contingency  of  the  death 
of  the  insujed  in  the  lifetime  of  the  payee.  Therefore,  as  it  would 
not  become  the  property  of  the  husband  or  the  wife  during  the  life- 
time of  both  of  them,  it  can  not  be  held  to  be  community  property, 
and  is,  therefore,  the  separate  property  of  the  one  to  whom  it  is 
made  payable.** 

It  will  be  observed  that  the  contention  was  not  that  the  husband 
should  be  charged  with  the  wife's  part  of  the  community  funds 
applied  to  paying  the  premiums,  but  was  that  the  proceeds  of  the 
policy  should  be  declared  to  be  community  property.  In  support  of 
the  conclusion  reached  by  it  that  the  proceeds  of  the  policy  were 
never  a  part  of  the  community  estate,  the  Supreme  Court  quoted  the 
declaration  of  the  Louisiana  Court  in  Succession  of  Hearing,  26 
La.  Anu.,  326,  that  "a  policy  of  insurance  is  not  a  piece  of  property. 
It  is  the  evidence  of  a  contract.**  While  not  deciding  the  point,  be- 
cause it  is  not,  as  it  was  not  in  the  Martin-McAllister  case,  necessary 
to  decide  it,  we  think  it  might  well  be  that  the  proceeds  of  a  policy 
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as  in  the  case  just  mentioned  should  be  held  to  be  separate  property 
of  the  husband,  and  yet  the  husband  be  held  in  a  proper  suit  charge- 
able with  the  wife's  share  of  community  funds  used  to  buy  it. 
The  judgment  is  affirmed. 

Affirmed, 


Alba  B.  Pebby  v.  J.  A.  Bogebs  et  al. 

Decided  December  10»  1908. 

1.— Devise— Contest  of  Will— Forfeiture. 

A  will  devised  specific  tracts  of  land  to  children  of  the  testator  by  former 
marriage,  out  of  his  community  interest  in  such  land,  but  provided  that:  "U 
at  any  time  any  should  attempt  or  proceed  in  changing  or  breaking  my  afore- 
said will,  then  it  is  my  wish  and  desire  that  the  half  interest  that  I  hold  and 
possess  in  all  my  estate,  both  real  and  personal,  be  given  and  I  hereby  bequeath 
the  same  to  my  present  wife  for  the  benefit  of  mv  sons,  Oscar  D.  and  Louis 
Perry,  sons  of  my  present  wife  by  me."  Certain  of  the  devisees  elected  not  to 
take  under  the  will  and  brought  suit  in  trespass  to  try  title  to  recover  their 
interest  as  heirs,  joining  as  defendant  with  others,  a  minor  devisee,  a  child  of 
the  former  marriage,  who  did  not  join  in  their  action  to  break  the  will.  Held: 
\  ( 1 )     Whether  or  not  the  forfeiture  incurred  by  bringing  the  action  operated 

against  the  minor  devisee  who  did  not  participate  in  such  attempt  to  break 
the  will,  depended  on  the  intent  of  the  testator,  which  must  control  if  not 
violating  the  law  or  contravening  its  policy. 

(2)  The  apparent  intention  of  the  testator  (his  specific  devises  making 
a  partition  between  the  devisees  and  the  holders  of  the  other  community  half 
interest  in  the  land,  valid  only  with  their  consent)  was  to  pass  his  entire 
interest  to  his  present  wife  in  case  their  refusal  made  such  attempted  devise 
and  partition  ineffective. 

(3)  The  intention  of  the  will  was  plain  and  must  be  enforced,  though  it 
operated  to  forfeit,  by  the  election  of  other  devisees,  the  interest  of  the  minor 
who  was  innocent  of  any  act  constituting  a  forfeiture. 

(4)  In  the  absence  of  a  statement  of  facts  showing  all  the  circumstances 
surrounding  the  testator,  his  disposition  of  the  property  could  not  be  held 
unreasonable  or  unjust. 

( 5 )  A  will  which  seems  unreasonable,  unjust  or  absurd,  cannot  be  dis- 
regarded if  it  violates  no  principle  of  law  or  morality. 

(6)  The  fact  that  the  party  sought  to  be  affected  by  the  election  was  a 
minor  was  immaterial  where  the  election  by  which  his  devise  was  to  be  de- 
feated was  not  exercised  by  himself  but  by  another. 

8.^<!o8ts. 

In  an  action  of  trespass  to  try  title  in  which  the  defendants  plead  not 
guilty,  putting  plaintiffs  to  proof  of  their  right  to  recover,  a  judgment  in  plain- 
tiff's favor  should  carry  the  costs  of  the  suit,  in  the  absence  of  circumstances 
demanding  their  taxation  otherwise. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Chas.  Fred  Tucker,  Esq.,  Special  Judge. 

Newton  P.  Morrison,  for  appellant. — The  provisions  of  section  No. 
13  of  the  will  of  Wm.  M.  Perry  are  in  contravention  of  law,  in  this, 
that  the  testator  has  no  authority  to  create  a  condition  by  which  the 
vested  estate  of  appellant  can  be  destroyed  and  forfeited  by  the  con- 
duct of  plaintiffs,  in  which  appellant  has  in  nowise  joined,  and  over 
which  he  has  no  control.  Where  a  condition  subsequent  is  so  worded 
that  by  a  strict  and  literal  construction  it  might  apply  to  several  par- 
ties, only  a  part  of  whom  violated  the  condition,  a  reasonable  con- 
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struction  will  make  it  operate  only  against  the  particular  ones  actu- 
ally violating  the  condition,  that  being  the  reasonable  intention  of 
the  testator.  The  power  of  election  for  a  minor  rests  alone  in  the 
court,  or  some  oflScer  acting  for  the  court,  and  it  is  not  in  the  power 
of  the  testator,  by  will,  to  transfer  that  power  and  place  it  in  a  party 
adversely  interested  with  the  appellant.  Chew^s  appeal,  45  Pa.  St., 
228;  Friend's  case,  68  L.  B.  A.,  447;  King  v.  Grant,  55  Conn.,  166; 
Bockwell  V.  Swift,  59  Conn.,  289;  Bryan  v.  Thompson,  59  Hun,  545; 
In  re  Vandervort,  62  Hun,  612;  2  Williams  on  Exs.,  note  (n)   (35). 

Harry  P.  Lawiher,  for  Mrs.  Jennie  Perry,  appellee. — In  this  State, 
both  by  the  statutes  of  conveyances  and  of  wills,  there  is  absolute 
freedom  of  alienation  of  lands,  or  of  any  interest  therein.  Bev.  Stats., 
arts.  624,  626,  627,  632,  633,  637,  5334. 

A  condition  subsequent  which  is  neither  illegal,  impossible  of  per- 
formance, immoral  nor  impolitic  has  always  been  upheld.  30  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.),  pp.  799-801;  Note  to  Be  Friend,  68 
L.  B.  A.,  449;  Harrison  v.  Foote,  30  S.  W.,  839. 

In  the  construction  of  wills  the  intent  of  the  testator  is  the  polar 
star,  and  such  intention  is  to  be  gathered  from  the  writing,  if  plain 
and  intelligible.  30  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  p.  661; 
Philleo.v.  HoUiday,  24  Texas,  38;  Lenz  v.  Sens,  66  S.  W.,  11.- 

W.  W.  Hillebrant,  for  James  A.  Bogers  and  others,  appellees. 

WILLSON,  Chief  Justice. — There  is  no  statement  of  facts  in 
the  record.  From  allegations  in  the  pleadings  it  appears  that  W.  M. 
Perry  died  testate  in  Dallas  County,  March  1,  1906,  leaving  surviving 
him  his  fourth  wife  and  children  by  her  and  the  wives  of  his  first 
and  third  marriages.  By  his  will  (duly  probated,  it  was  averred, 
and  as  an  exhibit  made  part  of  the  answer  of  certain  of  the  defend- 
ants) he  devised  to  his  surviving  wife,  M.  E.  Perry,  twenty-five  acres 
of  land;  to  appellant,  Alba  B.  Perry  and  Mamie  A.  Smith,  children 
of  his  third  marriage,  ten  acres  each;  to  Agnes  A.  Bodgers,  Julia  A. 
Brown,  Sarah  A.  Smith,  Mary  E.  Prescott,  James  E.  Perry  and  Joel 
E.  Perry,  children  of  the  first  marriage,  nine  acres  each;  and  to  Wm. 
A.  Perry,  also  a  child  of  the  first  marriage,  nine  and  sixty-seven  one 
hundredths  acres.  Each  of  the  parcels  of  land  so  devised  was  de- 
scribed in  the  will  by  its  metes  and  bounds.  To  the  children  of  the 
first  marriage  he  also  devised  jointly  a  tract  of  six  and  one-half 
acres.  Following  the  provisions  in  the  will  covering  the  devises 
mentioned  and  one  of  personal  property  to  his  surviving  wife  for 
use  as  specified,  was  the  following  further  provision:  "13th.  If  at 
any  time  any  should  attempt  or  should  proceed  in  changing  or 
breaking  my  aforesaid  will,  then  it  is  my  wish  and  desire  that  the 
half  interest  that  I  hold  and  possess  in  all  my  estate,  both  real  and 
personal,  be  given  and  I  hereby  bequeath  the  same  to  my  present 
wife  for  the  benefit  of  my  sons,  Oscar  D.  and  Louis  Perry,  sons  of 
my  present  wife  by  me.^'  The  suit  was  by  children  of  the  first  mar- 
riage against  other  children  of  that  marriage  and  against  the  sur- 
viving wife  and  children  of  the  fourth  and  third  marriage,  to  try 
the  title  to  and  for  a  partition  of  the  land  devised.     Bobert  Perry, 
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a  child  of  the  fourth  marriage,  bom  after  the  death  of  his  father, 
Oscar  and  Louis,  children  of  the  same  marriage,  and  appellant,  being 
minors,  a  guardian  ad  litem  was  appointed  to  defend  the  suit  as  to 
them.  The  court  charged  the  jury  as  matter  of  law  that  the  land 
devised  by  W.  M.  Perry  belonged  to  the  community  estate  between 
himself  and  the  wife  of  his  first  marriage  and  submitted  to  the  jury 
certain  special  issues,  which,  and  the  findings  on  same,  we  think  it 
not  necessary  to  state  here.  By  this  judgment  the  court  determined 
that  **by  clause  13  of  the  will,^'  quoted  above,  "the  devises  and  be- 
quests in  said  will  out  of  his  half  interest  in  said  estate  previously 
made  to  his  wife,  Mary  E.  Perry,  and  his  children,  Alba  B.  Perry, 
Mamie  A.  Smith,  Agnes  A.  Rodgers,  Julia  A.  Brown,  Sarah  L 
(Annie)  Smith,  Martha  E.  Prescott,  James  E.  Perry,  Joel  E.  Perry, 
and  W.  A.  Perry  were  by  the  action  of  the  plaintiffs  herein  in  refus- 
ing to  elect  to  take  under  said  will  and  in  bringing  this  action,  and 
by  the  act  of  said  defendant  Joel  E.  Perry  in  joining  with  said 
plaintiffs  in  such  refusal,  forfeited;  resulting  in  the  children  of  the 
said  Wm.  M.  Perry  by  his  first  wife,  Sarah  J.  Perry,  taking  no  in- 
terest in  the  lands  described  herein  except  such  share  as  they  are 
entitled  to  as  heirs  of  their  mother,  Sarah  J.  Perry,  and  in  the  chil- 
dren by  his  third  wife.  Alba  B.  Perry,  and  Mamie  A.  Smith  taking 
no  interest  in  the  said  lands;  and  in  said  defendant,  Mary  E.  Perry, 
his  surviving  wife,  being  vested  with  the  said  Wm.  M.  Perry's  entire 
interest  in  said  lands,  the  same  being  107-192  of  the  whole  for  the 
use  of  said  two  children,  O^car  and  Louis  Perry,  less  a  one-half  in- 
terest in  the  same,  to  which  the  said  child  Bobert  Perry  is  entitled 
as  an  after-bom  child,  no  provision  having  been  made  for  him  in 
his  father^s  will.^^  As  between  children  of  the  first  marriage  and 
the  widow  and  children  of  the  fourth  marriage  a  partition  was  or- 
dered, giving  to  the  children  of  the  first  marriage  the  share  they 
were  entitled  to  as  heirs  of  their  mother,  to  the  widow  certain  inter- 
ests purchased  by  her  of  children  of  the  first  marriage,  and  of  the 
children  of  the  fourth  marriage  the  testator's  share,  in  accordance 
with  the  directions  in  his  will.  This  appeal  is  prosecuted  by  Alba 
B.  Perry  alone. 

After  stating  the  case: — It  is  insisted  on  behalf  of  appellant  that  title 
to  the  ten  acres  of  land  devised  to  him  having  vested  in  him,  and 
he  not  having  offered  or  attempted  to  "change  or  break'^  the  will, 
the  judgment  rendered  is  erroneous,  insofar  as  it  declares  a  for- 
feiture of  his  rights  under  the  will  and  fails  to  adjudge  to  him  in 
the  partition  ordered  the  interest  represented  by  the  devise  to  him. 
Whether  the  contention  should  prevail  or  not  depends  upon  whether 
the  testator  intended  that  the  forfeiture  clause  in  the  will  should 
so  operate  or  not.  For  this  intention  must  be  held  to  control,  when 
to  give  it  effect  will  not  violate  the  law  or  contravene  its  policy. 
Parker  v.  Parker,  10  Texas,  96;  Vardeman  v.  Lawson,  17  Texas,  18; 
Campbell  v.  Shotwell,  51  Texas,  36.  The  land  being  community 
property  of  the  first  marriage,  and  undivided,  the  testator  could  not 
by  his  will  partition  it,  and  of  course  could  not  so  dispose  of  the 
deceased  wife's  share  as  to  bind  her  heirs.  In  the  clause  in  question 
of  the  will  the  testator  recognized  the  fact  that  he  owned  only  an 
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interest  in  the  property,  and  not  the  whole  of  it.  Knowing  this,  he, 
of  course,  knew  that  without  the  consent  of  the  owners  of  the  other 
part  he  could  not  dispose  of  the  whole.  It  is  evident,  therefore,  we 
think,  that  his  purpose  was  a  double  and  alternative  one — the  chil- 
dren of  the  first  marriage  consenting,  to  partition  among  them  and 
the  other  devisees  for  whom  he  wished  to  provide,  the  property  of 
the  first  marriage;  or,  said  children  not  consenting,  to  dispose  of 
his  undivided  interest  to  the  benefit  of  his  surviving  wife  and  their 
children,  and  to  the  exclusion  of  the  children  of  the  first  and  third 
marriages.  If  such  was  his  intention  it  was  a  lawful  one,  and  his 
will  should  be  so  construed  as  to  give  it  effect.  That  it  was  his  in- 
tention that  his  surviving  wife  and  their  children  should  take  his 
interest  in  the  property  to  the  exclusion  of  every  other  person,  in 
the  event  the  disposition  made  by  him  of  the  property  should  not 
be  effective  because  not  acquiesced  in  by  one*  entitled  to  object  thereto, 
we  think  was  made  as  clear  as  language  could  evidence  it.  The  will 
declared  that  in  such  an  event:  "It  is  my  wish  and  desire  that 
the  half  interest  that  I  hold  and  possess  in  all  my  estate,  both  real 
and  personal,  be  given,  and  I  hereby  bequeath  the  same,  to  my 
present  wife  for  the  benefit  of  my  sons,  Oscar  D.  and  Louis  Perry, 
sons  of  my  present  wife  by  me.*'  The  intention  being  plain,  that  to 
give  it  effect  will  operate  to  deprive  devisees,  innocent  of  any  attack 
on  his  right  to  dispose  of  the  property,  of  the  benefit  it  conferred 
upon  them,  furnishes  no  reason  why  his  will  should  not  be  enforced 
as.  he  intended  it  should  be.  The  condition  upon  which  such  inno- 
cent persons  should  hold  under  the  will  not  operating  to  violate  the 
law,  nor  in  contravention  of  good  morals  or  public  policy,  the  courts 
can  not  do  otherwise  than  enforce  it.  Within  the  bounds  suggested, 
the  law  conferred  upon  the  testator  full  power  freely  to  make  any 
disposition  he  desired  to  make  of  his  property.  Having  kept  within 
those  bounds,  whether  he  exercised  the  right  he  possessed  wisely  or 
unwisely,  justly  or  unjustly,  is  not  for  the  courts  to  determine.  It 
is  true,  as  appellant  argues  it  is,  that  to  construe  the  will  as  we  have 
indicated  it  should  be  construed  might  operate  to  permit  one  of  the 
devisees  to  elect  for  all,  and  by  his  election  to  attack  the  will  effect 
a  forfeiture  as  against  those  willing  to  accept  under  it.  In  a  given 
case  it  also  might  be  true,  as  counsel  declares,  that  "such  an  effect 
would  be  unreasonable,  unjust  and  shocking  to  the  conscience  of 
any  court.*'  Whether  it  would  be  or  not,  we  think  would  depend 
upon  all  the  circumstances  surrounding  the  testator  and  which 
might  be  regarded  as  having  infiuenced  his  action.  In  the  absence 
of  a  statement  of  facts  showing  what  those  circumstances  were  in 
this  case,  in  support  of  the  judgment,  were  it  necessary  to  do  so,  we 
should  assume  they  were  of  a  character  to  so  explain  the  testator's 
act  as  to  relieve  it  of  such  criticism.  But  we  are  of  the  opinion 
that  if  it  affirmatively  appeared  from  the  record  that  the  will  in 
the  particular  in  question  was  unreasonable  and  unjust,  the  intention 
of  the  testator  nevertheless  being  plain,  we  would  have  no  right  to 
revise  or  remake  the  will.  "When,"  said  a  writer  on  the  subject,  "a 
testator  has  made  known  his  purposes  in  respect  to  his  property  by 
the   use   of   plain   and   unambiguous   language,    though   his   purposes 
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may  seem  unreasonable,  unjust  or  absurd  to  others,  his  will  is  its 
own  expositor,  and  a  law  unto  the  court,  where  it  violates  no  princi- 
ples of  law  or  morality."  30  A.  &  E.  Ency.  Law  (2d  ed.),  p.  663, 
and  authorities  there  cited;  1  Underbill  on  Wills,  sec.  105. 

It  is  further  urged  on  behalf  of  appellant  that  a  forfeiture  of  the 
devise  to  him  could  not  be  accomplished,  as  determined  by  the  judg- 
ment, because  he  was  a  minor.  If  the  forfeiture  urged  depended  upon 
some  act  or  failure  to  act  on  his  part  there  might  be  force  in  the 
contention.  But  it  does  not.  It  was  accomplished  as  the  result  of 
the  conduct  of  others,  which  by  the  terms  of  the  will  was  to  have 
that  effect.  Therefore,  the  fact  that  he  was  a  minor  was  of  no  im- 
portance. Harrison  v.  Foote,  9  Texas  Civ.  App.,  576 ;  2  XJnderhill  on 
Wills,  pp.  672  to  675. 

The  plaintiffs  in  the  court  below,  appellees  here,  by  a  number  of 
cross-assignments  of  error  urge  objections  to  the  judgment.  In  the 
absence  of  a  statement  of  facts  the  only  one  of  these  assignments  we 
can  consider  is  one  questioning  the  judgment  on  the  ground  that  it 
adjudged  that  all  the  costs,  including  a  fee  to  the  guardian  ad  litem, 
incurred  in  the  suit  "up  to  and  including  the  costs  of  this  decree 
be  taxed  against  the  plaintiffs.*^  Plaintiffs*  suit  was  to  try  the  title 
to  the  land  and  for  a  partition.  All  the  defendants,  except  the  de- 
fendant Joel  E.  Perry,  who  in  effect  made  himself  a  plaintiff  by 
adopting  the  plaintiffs'  pleadings,  among  other  answers,  interposed 
pleas  of  not  guilty.  Plaintiffs  were  adjudged  to  be  the  owners  of 
a  part  of  the  land  they  sued  for.  The  statute  provides  that  "the 
successful  party  to  a  suit  shall  recover  of  his  adversary  all  the  costs 
expended  or  incurred  therein,  except  where  it  is  or  may  be  otherwise 
provided  by  law.**  Sayles*  Stats.,  art.  1425.  It  further  provides 
that  in  a  suit  of  trespass  to  try  title  "where  the  defendant  claims 
the  whole  premises,  and  the  plaintiff  shows  himself  entitled  to  re- 
cover a  part,  the  plaintiff  shall  recover  such  part  and  costs.**  Sayles* 
Stats.,  art.  5270.  But  for  good  cause,  "to  be  stated  on  the  record,'* 
the  court  may  otherwise  adjudge  the  costs.  Sayles*  Stats.,  art  1438. 
As  the  effect  of  the  pleas  of  not  guilty  was  to  require  plaintiffs  be- 
fore recovering  any  part  of  the  land  they  sued  for  to  prove  their 
title  thereto,  why  the  costs  should  have  been  adjudged  against  them 
instead  of  against  the  defendants  is  not  apparent.  If  there  was  a 
"good  cause**  for  so  adjudging  the  costs,  it  does  not  appear  to  have 
been  "stated  on  the  record.**  We  think,  therefore,  the  judgment  ren- 
dered in  this  particular  is  erroneous.  Galveston  Land  and  Improve- 
ment Co.  V.  Perkins,  26  S.  W.,  256 ;  City  of  Houston  v.  Stewart,  40 
Texas  Civ.  App.,  499.  It  will  be  so  reformed  as  to  adjudge  all  costs  in- 
curred in  the  trial  court,  except  said  fee  to  the  guardian  ad  litem  and 
those  incurred  by  the  defendant  Mary  E.  Perry  in  her  cross-action  against 
Joel  Perry,  to  and  including  the  judgment  rendered,  in  favor  of  the 
plaintiffs  against  the  defendants.  The  costs  incurred  by  said  Mary 
E.  Perry  in  her  said  cross-action  will  be  adjudged  in  her  favor  against 
said  Joel  Perry.  The  fee  in  favor  of  the  guardian  ad  litem  will  be 
adjudged  as  it  was  in  the  trial  court.  As  so  reformed,  the  judgment 
will  be  affirmed. 

Reformed  and  affirmed. 
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I.  B.  Williams  et  al.  y.  J.  P.  Bobebtson. 

Decided  Deceipiber  12«  1908. 

1. — ^Appeal — Statement  of  Pacts — Statute  Constmed. 

Under  and  by  reason  of  the  provisions  of  the  Act  of  the  Legislature  ap- 
proved Mav  25,  1007  (Gen.  Laws,  1007,  p.  500),  the  original  statement  of 
facts,  whether  prepared  by  a  court  stenographer  or  otherwise,  must  be  sent  up 
with  the  record  on  appeal.  A  statement  of  facts  copied  into  the  transcript 
will  not  be  considered. 

S. — Same — ^Absence  of  Statement  of  Facts. 

In  the  absence  of  a  statement  of  facts,  assignments  of  error  that  go  to 
the  sufficiency  of  the  court's  charge  and  the  evidence  will  not  be  considered. 

Appeal  from  the  District  Court  of  Martin  County.  Tried  below 
before  Hon.  Jas.  L.  Shepherd. 

S.  J.  Isaachs,  Morrison  £  Morrison  and  Hawkins  &  Hackeii,  for 
appellant. 

B.  N.  Orisham  and  Miller  £  Dycus,  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee 
J.  P.  Robertson  against  I.  R.  Williams,  J.  W.  Williams  and  T.  J. 
Barnes  to  recover  the  title  and  possession  of  four  sections  of  public 
free  school  lands  situated  in  Martin  County,  Texas,  and  particularly 
described  in  appellee^s  petition.  I.  R.  Williams  disclaimed  as  to  sec- 
tions thirty-two  and  thirty-six  and  pleaded  not  guilty  jauB  to  sections 
thirty-eight  and  forty-six;  J.  W.  Williams  disclaimed  as  to  sections 
thirty-eight  and  forty-six  and  pleaded  not  guilty  as  to  sections  thirty- 
two  and  thirty-six;  appellant  T.  J.  Barnes  disclaimed  as  to  sections 
thirty-two  and  forty-six  and  pleaded  not  guilty  as  to  sections  thirty- 
six  and  thirty-eight.  There  was  a  trial  before  a  jury  October  1, 
1907,  resulting  in  a  verdict  and  judgment  for  appellee  Robertson, 
from  which  all  of  the  defendants  have  appealed,  appellant  T.  J. 
Barnes  having  also  filed  cross-assignments  of  error  against  his  co- 
appellants. 

At  the  threshold  of  the  case  appellants  are  met  with  a  motion  in 
behalf  of  appellee  to  strike  out  the  statement  of  facts  which  was 
copied  and  included  in  the  transcript,  the  original  not  having  been 
filed  in  this  court.  Appellants  reply  that  there  was  no  court  stenog- 
rapher in  the  judicial  district  in  which  the  case  was  tried,  and  that 
the  statement  was  made  imder  and  in  accordance  with  the  Act  of 
the  Legislature  approved  May  14,  1907,  and  laws  prior  thereto,  and 
not  under  and  in  accordance  with  the  Act  approved  May  25,  1907, 
commonly  known  as  the  ^^Stenographer's  Bill.''  The  two  Acts  of 
the  Legislature  referred  to  (see  Gen.  Laws  1907,  pp.  446  and  509) 
were  both  passed  at  the  Same  session  of  the  Legislature  and  have  re- 
cently been  considered  by  our  Supreme  Court  in  the  case  of  Texas 
Pac.  Ry.  Co.  v.  Stoker,  102  Texas,  60,  certified  from  this  court,  and 
it  was  definitely  held  that  the  requirement  of  the  Act  approved 
May  25,  that  ^^no  statement  of  facts  shall  be  incorporated  in  the 
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transcript  on  appeal,  but  the  original  shall  be  sent  up  therewith/' 
applies  to  all  statements  of  fact. 

In  view  of  the  specific  declaration  of  the  Legislature  quoted  and 
of  the  decision  referred  to,  the  motion  to  strike  out  the  statement 
of  facts  must  be  sustained.  This  conclusion  necessarily  results  in  an 
afBrmance  of  the  judgment,  inasmuch  as  the  assignments  and  cross- 
assignments  of  error  all  go  to  the  suflBciency  of  the  court's  charge 
and  of  the  evidence,  the  rule  being  that  without  a  statement  of  facts 
such  assignments  are  unavailing.  See  Missouri,  K.  &  T.  Sy.  Go.  v. 
Elliott,  42  Texas  Civ.  App.,  619,  and  cases  therein  cited. 

The  above  conclusions  also  render  immaterial  several  very  interest- 
ing questions  presented  on  a  separate  appeal  (consolidated  with  this) 
by  appellee  from  an  order  of  the  District  Court  of  Martin  County, 
at  a  subsequent  term  of  the  court  from  that  during  which  the  main 
case  was  tried,  refusing,  on  motion  therefor,  to  correct  the  certificate 
of  the  judge  to  the  statement  of  facts  we  have  been  considering. 

It  is  accordingly  ordered  that  the  judgments  in  cause  No.  5884, 
J.  P.  Bobertson  v.  I.  R.  Williams  et  al.,  and  in  case  No.  5761,  I.  R. 
Williams  et  al.  v.  J.  P.  Robertson,  be  aflSrmed,  and  that  appellee  pay 
all  costs  of  the  appeal  in  cause  No.  5884,  first  named. 

Affirmed, 

Writ  of  error  refused. 


T.  J.  Bryant  v.  Northebn  Texas  Traction  Company. 

Decided  December  12,  1908. 

1. — ^Briefs— 4}roapiiLfi:  Assignmentft— PropoBltions. 

A  brief  which  ^oups  and  treats  together  assignments  asserting  different 
propositions,  presenting  thereunder  as  a  proposition  only  a  general  statement 
of  the  principle  of  law  and  failing  to  give  in  the  statement  the  charges  to  which 
an  objection  is  made,  is  not  suflicient  to  require  consideration. 

2. — Negligence — Charge — Street  Bailway. 

A  requested  instruction  which  made  it  the  absolute  duty  of  the.  conductor 
of  a  street  car  to  see  that  no  passenger  was  in  the  act  of  alighting  when  the 
car  was  started  was  erroneous. 

* 
8. — Charge — Pleading — ^Evidence. 

A  charge  imposing  upon  a  street  car  company  the  duty  of  stopping  so  as 
to  afford  a  passenger  an  opportunity  to  alight  was  properly  refused  in  the 
absence  of  allegations  asserting  negligence  in  that  respect. 

4. — ^Negligence — Charge — ^Evidence. 

Where  the  only  evidence  supporting  a  recovery  was  that  plaintiff,  a  pas- 
senger on  a  street  car,  was  thrown  therefrom  by  having  his  foot  caught  in 
a  defective  step,  an  instruction  that,  if  plaintiff  Voluntarily  stepped  from  the 
car  and  was  not  thrown  therefrom  and  his  foot  did  not  become  fastened  in 
the  step,  the  verdict  should  be  for  defendant  was*  proper. 

6. — ^Eequested  Instmctions.  * 

No  error  appears  in  the  refusal  of  requested  charges  upon  contributory 
negligence  where  that  issue  was  properly  covered  by  the  charges  given. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  Irby  Dunklin. 
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Bell  £  Milam,  for  appellant. — ^Where  the  court  instructs  the  jury 
in  general  terms,  a  paAy  is  entitled  to  have  the  law  applied  to  the 
very  facts  constituting  the  cause  of  action  or  defense,  provided  he 
requests  a  correct  special  charge  on  the  subject.  St.  Louis  S.  W. 
By.  Co.  V.  Hall,  98  Texas,  489;  Missouri,  K.  &  T.  By.  Co.  v.  Mc- 
Glamory,  89  Texas,  635;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Butcher,  83 
Texas,  316;  Dallas  Rapid  Transit  Co.  v.  Payne,  98  Texas,  211. 

The  question  of  the  existence  of  contributory  negligence  is  one  of 
fact  for  the  jury  to  determine  under  all  the  circumstances  of  the  case 
under  proper  instructions,  and  is  not  a  question  of  law.  The  court 
can  not  properly  instruct  the  jury  that  the  failure  to  do  certain 
things  would  of  itself  constitute  contributory  negligence,  unless  the 
acts  of  omission  are  made  by  law  to  constitute  negligence  ipso  facto. 
Railroad  Co.  v.  Ives,  144  U.  S.,  408,  417;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Porfert,  72  Texas,  351;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Rogers,  91  Texas,  52;  Dallas  Rapid  Transit  Co.  v.  Payne,  98  Texas, 
217. 

The  negligence  of  a  carrier  is  not  excused  by  the  contributory  neg- 
ligence of  a  passenger  if  the  servant  of  the  carrier  discovers  the 
passenger^s  peril  and  fails  or  neglects  to  exercise  proper  caution  to 
avoid  the  resulting  injury.  Brown  v.  Sullivan,  71  Texas,  471;  Hays 
V.  Railroad  Co.,  70  Texas,  607;  Richmond  P.  &  P.  Co.  v.  Allen,  43 
S.  E.,  356. 

Capps,  Ccmtey,  Hanger  &  Short,  for  appellee. 

SPEER,  Associate  Justice. — This  was  an  action  of  damages  for 
personal  injuries  received  by  appellant  T.  J.  Bryant  in  an  effort  to 
alight  from  one  of  appellee's  street  cars  in  the  city  of  Fort  Worth. 
The  .  appeal  is  from  a  judgment  in  favor  of  the  defendant  in  the 
action. 

There  is  an  objection  interposed  to  our  considering  any  of  appel- 
lant's assignments  of  error  because  of  a  violation  of  rule  29  for  the 
Court  of  Civil  Appeals,  the  objection  being,  first,  that  the  assign- 
ments as  presented  in  the  brief  are  not  numbered  from  the  first  to 
the  last  in  their  -consecutive  order,  but  are  presented  as  follows: 
Third,  sixth,  seventh,  eighth,  tenth,  ninth,  fifth,  eleventh  and  first; 
and,  second,  that  numerous  assignments  presenting  different  subjects 
are  erroneously  grouped.  We  are  unable  to  ignore  these  'objections, 
but  are  of  opinion  they  should  be  sustained.  The  assignments  are 
clearly  in  violation  of  the  rule  invoked  and  in  the  present  case  actu- 
ally work  the  very  hardship  intended  to  be  avoided  by  the  adoption 
of  that  rule.  To  illustrate:  Assignments  three,  six,  seven  and  eight 
are  grouped.  The  third  assignment  is  to  the  effect  that  the  court 
had  erred  in  its  charge  to  the  jury  in  that  the  court  did  not  apply 
the  law  to  the  facts  in  the  case,  while  the  sixth,  seventh  and  eighth 
assignments  complain  of  the  error  of  the  court  in  refusing  as  many 
special  charges  requested  by  appellant  covering  the  supposed  omis- 
sions. There  is  but  one  proposition  submitted  under  these  assign- 
ments, however,  but  that  itself  is  so  general  as  to  compel  an  examina- 
tion of  the  entire  charge  first  complained  of,  as  well  as  each  of  the 
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special  charges  refused,  the  proposition  being  that  'Vhere  the  court 
instructs  the  jury  in  general  terms  a  party  is  entitled  to  have  the 
law  applied  to  the  very  facts  constituting  the  cause  of  action  or  de- 
fense, provided  he  requests  a  correct  special  charge  on  the  subject." 
And  finally,  no  part  of  the  charge  complained  of,  nor  of  the  special 
charges  refused,  is  set  out  in  the  brief,  nor  is  there  any  reference  to 
the  transcript  where  the  same  may  be  found.  The  same  may  also 
be  said  of  assignments  numbers  ten  and  nine,  which  are  grouped, 
the  ninth  itself  complaining  of  the  error  of  the  court  in  refusing 
two  special  instructions. 

We  deem  it  unnecessary  to  cite  authorities  to  support  appellee's 
contention  that  such  assignments  are  not  sufficient  to  require  a  con- 
sideration at  our  hands.  From  the  examination  we  have  made,  how- 
ever, we  conclude  that  we  would  overrule  each  of  appellant's  assign- 
ments if  we  were  to  consider  them.  Special  charge  No.  3  was  erro- 
neous in  that  it  instructed  the  jury  that  when  appellee's  car  was 
stopped,  "it  is  (was)  the  ^uty  of  the  conductor  to  see  and  know 
that  no  passenger  is  in  the  act  of  alighting,  or  is  otherwise  in  a 
position  which  would  be  perilous  by  starting  the  car,  and  the  failure 
of  the  conductor  to  observe  these  requirements  of  law  would  consti- 
tute negligence  on  the  part  of  the  company  whose  employe  he  was," 
while  the  duty  imposed  by  law  on  appellee  is  that  it,  through  its 
employes,  will  exercise  the  highest  degree  of  care  for  the  safety  of 
its  passengers.  Special  charge  No.  4  is  similarly  erroneous  in  that 
it  is  introduced  by  the  statement  that  "it  is  the  duty  of  the  con- 
ductor in  charge  of  the  car  upon  which  plaintiflP  was  a  passenger  to 
see  and  know  that  all  passengers  in  the  act  of  alighting  had  suc- 
ceeded in  doing  so^  in  safety,''  etc.  The  fifth  special  charge,  impos- 
ing upon  appellee  the  duty  of  stopping  its  car  so  as  to  afford  appel- 
lant an  opportunity  to  alight,  was  not  made  by  his  pleadings,  neither 
was  such  issue  raised  by  the  evidence. 

The  point  sought  to  be  made  in  assignments  number  ten  and  nine 
is  that  the  court  summarily  instructed  the  jury  in  effect  that  appel- 
lant was  guilty  of  contributory  negligence,  whereas  the  question 
should  have  been  submitted  to  the  jury  as  requested.  The  charge 
given  is  as  follows:  "If  you  believe  from  the  evidence  that  on  the 
occasion  in  controversy  the  plaintiff  voluntarily  stepped  from  said 
car,  that  he  was  not  thrown  therefrom,  and  that  his  foot  did  not 
become  fastened  in  the  step,  then  you  will  return  a  verdict  in  favor 
of  the  defendant."  The  charge  is  not  fairly  open  to  the  criticism 
made,  for  if  the  jury  should  find,  as  therein  instructed,  that  appel- 
lant was  not  thrown  from  the  car  and  that  his  foot  did  not  become 
fastened  in  the  step,  they  necessarily  would  return  a  verdict  for  the 
defendant,  for  if  these  things  were  true  appellant  had  no  case.  The 
only  testimony  upon  which  he  could  rely  for  a  verdict  as  to  the  man- 
ner of  the  happening  of  the  accident  was  his  own  and  that  of  his 
wife.  They  both  testified  in  effect  that  he  was  thrown  from  the  car 
and  that  Iiis  foot  became  fastened  in  the  step.  So  that  if  plaintiff 
did  voluntarily  step  from  the  car  and  was  not  thrown  therefrom,  and 
his  foot  did  not  become  fastened  in  the  step,  he  has  no  just  com- 
plaint at  the  verdict  in  appellee's  favor.     Special   charges  numbers 
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six  and  seven  were  substantially  embraced  in  the  main  charge  of  the 
court  except  as  to  the  issue  of  contributory  negligence,  which  was  not 
submitted  at  all  and  appellant  can  hardly  complain  of  this  omission. 

Special  charge  No.  2,  which  forms  the  basis  for  assignment  number 
five,  sought  to  have  the  jury  instructed  upon  the  issue  of  discovered 
peril.  While  the  charge  itself  was  not  strictly  accurate  as  a  charge 
on  discovered  peril,  in  that  it  predicated  appellee's  duty  upon  a 
knowledge  by  it  through  the  conductor  of  appellee's  "negligent  con- 
duct" instead  of  peril,  and  directed  in  favor  of  liability  if  the  con- 
ductor's failure  to  exercise  the  proper  care  was  "the  immediate"  in- 
stead of  the  proximate  cause  of  appellee's  injuries,  yet  under  the 
facts  of  this  case  the  court's  main  charge  submitting  appellee's  case 
upon  the  theory  that  the  conductor  negligently  started  the  car,  or 
caused  its  speed  to  be  accelerated,  while  he  was  on  the  step  in  the 
act  of  aligliting,  fully  presented  the  case  in  its  most  favorable  light 
to  appellant. 

The  supplemental  charge  given  by  the  court  appears  to  be  fairly 
responsive  to  the  request  made  by  the  jury  and  the  judgment  in  favor 
of  appellee  finds  sufficient  support  in  the  testimony. 

Affirmed. 

Writ  of  error  refused. 


Texas  Central  Railroad  Company  v.  Laura  V.  Wheeler. 

Decided  December  12,  1008. 


1. — ^Minor — ^Female — Kemoval  of  Disability. 

A  female  minor  may  have  her  disabilities  removed  by  decree  of  court  under 
article  3409,  of  the  Revised  Statutes.  The  use  of  the  masculine  pronoun  in 
that  statute  includes  the  feminine. 

8. — ^Evidence — ^Deolaratlons — ^Agency — Contributory  Negligence. 

On  issue  of  contributory  negligence  consisting  in  haste  and  carelessness  on 
the  part  of  the  passenger  who,  in  attempting  to  board  a  train  at  night  fell 
over  a  baggage  truck  obstructing  the  platform,  an  injunction  to  hurry  by  one 
of  defendant's  employes  on  the  train  was  admissible  in  evidence  to  excuse  such 
haste.  It  would  seem  also  that  similar  injunctions  by  one  not  connected  with 
the  railway  would  be  admissible  in  explanation  of  plaintiff's  conduct. 

8. — ^Pleading — Injuries  to  Person. 

Under  a  general  averment  of  injuries  to  plaintiff's  body  and  limbs  to 
which  no  special  exception  had  been  urged,  evidence  of  injuries  to  plaintiff's 
back  was  properly  admitted. 

4. — Evidence — Complaint  of  Suffering. 

Where  bodily  or  mental  suffering  is  at  issue  the  expression  of  such  feeling 
by  the  party  made  at  the  time  in  question  is  admissible  as  original  evidence. 

5. — Carriers  of  Passengers — Negligence — ^Tmck  on  Passenger -Platform. 

The  presence  of  a  baggage  truck  on  an  unlighted  platform  at  a  passenger 
station  obstructing  the  passage  from  the  waiting  room  to  the  train  was  sufficient 
to  justify  the  submission  to  the  jury  of  the  issue  of  negligence  of  the  carrier 
in  permitting  its  presence  in  the  case  of  a  passenger  injured  by  falling  over 
same  in  the  act  of  boarding  a  train. 

6.— Carriers  of  Passengers — Negligence— Lighted  Platform. 

Failure  to  light  a  station  platform  was  properly  submitted  as  presenting 
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the  issue  of  the  carrier's  negligence  in  a  suit  by  a  passenger  injured  by  fallinff 
over  an  obstruction  on  the  platform  while  attempting  to  board  a  train  at 
night. 

7. — Damages— Eamingf  of  Minor — Bemlttitur. 

Error  in  a  charge  which  permitted  the  recovery  of  damages  for  personal 
injuries  in  an  action  by  a  minor  on  account  of  inability  to  work  between  the 
period  of  injury  and  the  date  of  the  legal  removal  of  the  disability  of  minority 
was  cured  by  a  remittitur  of  so  much  of  the  damages  recovered  as  it  was 
possible  that  the  jury  might  have  allowed  for  such  inability  to  work  during 
that  period. 

8. — Charge. 

No  error  appears  in  the  refusal  of  a  requested  instruction  upon  matters 
fully  and  sufficiently  covered  by  the  charge  given. 

9. — Damages. 

Evidence  considered  and  held  to  supik)rt  a  recovery  of  $1,126  as  dama^ 
for  personal  injuries  to  a  female  minor,  a  passenger,  received  in  boarding  de- 
fendant's train. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below 
before  Hon.  W.  J.   Oxford. 

J,  A,  Killer  and  Martin  £  Oeorge,  for  appellant. — The  laws  of  this 
State  do  not  authorize  the  removal  of  disabilities  of  a  minor,  where 
such  minor  is  a  female.     Rev.  Stats.,  arts.  3499-3502. 

In  a  personal  injury  case  it  is  error  to  permit  testimony  as  to  any 
particular  injury,  or  testimony  as  to  diminished  capacity  to  labor  on 
account  of  any  particular  injury,  unless  there  is  an  allegation  com- 
plaining of  the  particular  injury,  as  to  which  subh  testimony  is  of- 
fered.    Dallas  Con.  Elec.  St.  Ry.  Co.  v.  Lasch,  99  S.  W.,  729. 

The  laws  of  this  State  do  not  require  a  railroad  company  to  keep 
its  platform  and  depot  premises  "sufficiently  lighted"  or  ^'properly 
lighted"  at  night  at  the  time  of  the  arrival  and  departure  of  ite 
train,  but  the  statute  law  requires  simply  that  such  premises  be  kept 
lighted,  and  our  couriis  hold  under  this  statute  that  this  term  means 
lighted  in  such  a  manner  as  a  person  of  ordinary  prudence  would 
keep  the  same  lighted  under  the  same  or  similar  circumstances;  and 
it  is  error  to  instruct  the  jury  to  find  against  a  defendant,  where 
the  lighting  of  its  depot  grounds  is  an  issue,  if  it  fails  to  keep  such 
depot  ground  "sufficiently  lighted"  or  "properly  lighted,"  because 
such  a  charge  imposes  a  greater  burden  upon  the  defendant  than  the 
law  requires  and  fails  to  give  to  the  jury  any  guide  by  which  they 
may  determine  what  "sufficiently  lighted"  or  "properly  lighted" 
means.  Rev.  Stat.,  art.  4521;  Ft.  Worth  &  K  0.  Ry.  Co.  v.  Enps, 
50  S.  W.,  596 ;  International  &  G.  N".  Ry.  Co.  v.  Underwood,  64  Texas, 
469;  International  &  G.  N.  Ry.  Co.  v.  Welch,  86.  Texas,  203;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Wylie,  26  S.  W.  Rep.,  85. 

B.  E.  Cook  and  J.  B.  Keith,  for  appellee. — ^The  duty  of  all  railroad 
companies  in  this  State  to  light  their  passenger  platforms  is  a  com- 
mon law  duty,  and  not  a  statutory  duty,  as  suggested  by  appellant, 
and  where  the  charge,  as  does  the  one  in  this  case,  leaves  the  ques- 
tion of  negligence  for  failure  to  provide  sufficient  light  entirely  to 
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the  jury,   after  properly   defining   negligence   to   them,   no   error   is 
shown.     Texas  &  P.  By.  Co.  v.  Lee,  21  Texas  Civ.  App.,  174. 

CONNEB,  Chief  Justice. — This  suit  was  instituted  in  the  Dis- 
trict Court  of  Erath  County  on  May  3,  1907,  by  B.  B.  Wheeler  as 
next  friend  of  his  daughter,  Laura  V.  Wheeler,  a  minor,  against  the 
appellant  for  personal  injuries  received  by  Laura  V.  Wheeler  on  ap- 
pellant's platform  at  Cisco,  Texas,  on  December  24,  1906.  On  the 
first  day  of  July,  1907,  in  a  proceeding  brought  for  that  purpose  in 
the  District  Court  of  Erath  County,  Laura  V.  Wheeler  had  her  disa- 
bilities as  a  minor  removed,  after  which  on  December  4,  1907,  she 
filed  an  amended  petition  setting  up  the  fact  that  her  disabilities  had 
been  removed  and  prayed  that  she  might  thereafter  prosecute  the 
suit  in  her  own  name.  Appellant  filed  plea  in  abatement  alleging 
as  a  ground  therefor  that  Laura  V.  Wheeler  "was  a  feme  sole,  still 
a  minor,  and  that  the'  order  attempting  to  remove  her  disabilities  of 
minority  was  void  because  she  was  a  female,  the  statutes  of  this  State 
authorizing  the  removal  of  the  disabilities  of  minority  only  applying 
to  men.''  The  plea  of  abatement  was  overruled  and  trial  had  on 
December  5,  1907,  resulting  in  a  verdict  in  appellee's  favor  for  the 
sum  of  twelve  hundred  and  eighty  dollars,  for  which  judgment  was 
entered  less  a  remittitur  of  one  hundred  and  fifty-five  dollars  filed 
by  appellee  as  hereinafter  noticed. 

Appellee  alleged  in  her  petition  that  she  was  in  appellant's  depot 
at  Cisco  awaiting  a  westbound  passenger  train,  due  to  arrive  and 
depart  about  four  o'clock  a.  m. ;  that  she  had  purchased  a  ticket  and 
was  in  the  waiting-room;  that  upon  arrival  of  the  train  she  left  the 
depot  and  undertook  to  board  the  train;  that  the  depot  and  platform 
were  not  lighted,  or  not  sufficiently  lighted  to  see  her  way;  that  the 
train  did  not  stop  a  sufficient  length  of  time  to  permit  her  to  board 
the  same  without  hurry;  that  appellant's  employes  had  left  a  trunk 
truck  on  the  platform  into  which  she  ran  and  over  which  she  fell, 
resulting  in  the  temporary  and  permanent  injuries  described  in  her 
petition.  It  was  charged  that  appellant  was  negligent  in  the  partic- 
ulars specified.  In  answer  appellant  presented  a  general  denial,  and 
specially  that  the  platform  was  large,  commodious  and  free  from 
obstructions,  and  that  it  was  necessary  to  have  the  trunk  truck  at 
the  place  in  question  for  t\ie  purpose  of  receiving  freight  and  express; 
that  plaintiff  was  guilty  of  contributory  negligence  in  failing  to  see 
and  observe  the  truck  and  in  rushing  to  board  the  train  at  a  reckless 
rate  of  speed  and  at  an  unusual  place;  that  appellee  remained  in 
the  depot  long  after  the  arrival  of  the  train  instead  of  boarding  it 
promptly,  and  that  by  the  exercise  of  the  least  degree  of  care  she 
could  have  seen  the  truck  in  question  and  avoided  the  injury,  etc. 

The  facts  show  that  appellee  was  less  than  twenty-one  years  of  age 
at  the  time  of  the  trial  and  appellant  first  insists  that  the  court  was 
in  error  in  overruling  its  plea  in  abatement  and  in  permitting  ap- 
pellee to  prosecute  the  suit  in  her  own  name,  notwithstanding  the 
decree  removing  her  disabilities,  on  the  ground  that  the  laws  of  this 
State  did  not  authorize  the  removal  of  the  disabilities  of  a  minor 
where  such  minor  is  a  female.     Our  statute  on  the  subject  is  as  fol- 
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lows:  "Any  minor  in  this  state  over  the  age  of  nineteen  years,  who 
may  desire  to  have  his  disabilities  as  a  minor  removed,  shall,  by  a 
bill  or  petition,  present  to  the  district  court  of  the  county  where  he 
may  reside  the  cause  or  causes  existing  which  make  it  advisable  or 
advantageous  to  said  minor  to  have  his  disabilities  removed,  which 
bill  or  petition  shall  be  sworn  to  by  some  person  cognizant  of  the 
facts  set  out  in  said  bill  or  petition."  The  next  article  provides  that 
the  petition  should  be  filed  and  placed  on  the  trial  docket  of  the  court, 
and  that  if  upon  hearing  "it  shall  appear  to  the  court  that  the 
ground  or  causes  set  out  are  sufScient,  and  that  it  is  advisable,  or 
will  be  advantageous .  to  such  minor,  in  person  or  property,  to  have 
his  disabilities  as  a  minor  removed,  the  court  shall  enter  up  a  decree 
removing  the  disabilities  of  said  minor,  and  cause  it  to  be  entered 
of  record  among  the  decrees  and  judgments  of  the  court."  Article 
3501  provides  that:  "After  the  removal  of  such  disabilities  of  mi- 
nority, the  said  minor  shall  be  deemed  and  held  for  all  legal  purposes, 
of  full  age,  and  shall  be  held  responsible,  and  shall  have  all  the  privi- 
leges and  advantages  as  if  he  were  of  full  age,  saving  only  that 
he  shall  not  vote  until  he  arrives  at  the  full  age  of  twenty-one  years.'* 
Appellant's  contention  rests  upon  the  use  of  the  pronouns  *Tie"  and 
"his"  found  in  th6  articles  we  have  quoted.  Our  statute,  however 
(Bev.  Stats.,  art.  3268,  clauses  3  and  6),  provides,  among  other  rules 
which  shall  govern  in  the  construction  of  all  civil  statutory  enact- 
ments, that:  "The  masculine  gender  shall  include  the  feminine  and 
neuter;"  and  that:  "In  all  interpretations  the  court  shall  look  dili- 
gently for  the  intention  of  the  Legislature,  keeping  in  view  at  all 
times  the  old  law,  the  evil,  and  the  remedy;"  and  in  section  3  of  the 
Pinal  Title  of  the  Bevised  Statutes  it  is  further  provided:  "That 
the  rule  of  the  common  law  that  statutes  in  derogation  thereof  shall 
be  strictly  construed  shall  have  no  application  to  the  Bevised  Stat- 
utes, but  the  said  statutes  shall  constitute  the  law  of  this  State  re* 
specting  the  subjects  to  which  they  relate,  and  the  provisions  thereof 
shall  be  liberally  construed  with  a  view  to  effect  their  objects  and  to 
promote  justice."  In  view  of  these  rules  of  construction  we  are 
disposed  to  give  greater  emphasis  than  appellant  to  the  very  general 
terms  "any  minor,"  with  which  article  3499  quoted  above  begins.  A 
feme  sole  over  the  age  of  twenty-one  years  in  this  State  is  given  the 
same  rights  of  property  and  of  the  management  thereof  as  are  guar- 
anteed to  males,  and  po  reason  occurs  to  us  why  a  female  over  the 
age  of  nineteen  and  under  that  of  twenty-one,  possessed  of  property 
rights,  should  be  excluded  from  the  beneficial  purposes  provided  for 
in  article  3499.  Neither  as  a  matter  of  law  or  of  fact  can  it  be 
said  that  a  female,  merely  because  of  her  sex,  between  the  ages  stated 
is  inferior,  in  right  or  in  capacity  to  manage  her  property,  to  the 
male  of  the  same  age,  and  we  can  not  think  that  it  was  the  legisla- 
tive purpose  by  the  use  of  the  masculine  pronouns  *Tie"  and  **his" 
in  the  statutes  quoted  to  exclude  from  the  operation  of  the  statute 
the  female  minor.  Nor  should  such  effect  be  given  to  the  saving 
clause  denying  the  male,  if  the  exception  is  to  be  so  restricted  as 
contended  by  appellant,  the  privilege  of  exercising  a  political  right 
after  the  removal  of  disability  until  of  full  age.    There  was  no  necea- 
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sity  for  such  limitation  relating  to  females  as  they  were  otherwise 
denied  the  right  to  vote.  The  judgment  of  removal  in  this  case  is 
conceded  to  be  in  all  things  regular  save  in  the  respect  discussed, 
and  in  the  case  of  Stewart  v.  Robbins,  27  Texas  Civ.  App.,  188,  in 
which  a  writ  of  error  was  denied,  this  court  expressed  the  opinion 
that  a  judgment  of  a  IDistrict  Court  removing  the  disabilities  of  a 
female  minor  under  the  statutes  quoted  was  not  void.  It  is  true  the 
particular  objection  presented  in  this  case  .was  not  there  urged,  but 
the  point  was  necessarily  involved.  We  think  the  judgment  author- 
ized the  prosecution  of  this  suit  ^  thereafter  in  appellee's  own  name 
and  the  first  assignment  and  propositions  thereunder  are  accordingly 
overruled. 

On  the  trial  appellee  testified,  among  other  things,  that  *Vhen 
the  train  was  announced  she  left  the  defendant's  depot  and  went 
to  the  train;  that  she  supposed  that  it  was  the  conductor  of  the  train 
who  made  the  announcement  and  that  he  said,  ^Everybody  that  wants 
to  go  to  Stamford  will  have  to  hurry."*  To  this  appellant  objected, 
because  the  person  making  the  announcement  was  not  shown  to  be 
an  agent  or  servant  of  the  company,  and  such  announcement  was  not 
binding  upon  appellant.  This  objection  was  overruled,  and  later 
appellant  moved  to  exclude  the  testimony  upon  the  same  ground, 
which  motion  was  also  overruled,  and  these  several  rulings  on  the 
part  of  the  court  are  made  the  basis  of  the  second  and  third  assign- 
ments of  error.  We  think  appellant  has  entirely  misapprehended  the 
trend  of  some  of  the  evidence.  One  of  the  witnesses,  who  took  pas- 
sage at  the  same  time  as  appellee,  testified  that:  "We  boarded  the 
train  immediately  upon  its  arrival  and  the  train  within  two  or  three 
minutes  pulled  out  for  Stamford."  The  witness  C.  V.  Compton  tes- 
tified upon  his  direct  examination  that:  "Everyone  made  a  run  to 
catch  the  train  as  fast  as  we  could  run,  as  the  bell  was  ringing  and 
we  knew  the  train  was  on  the  eve  of  starting.  The  train  was  mov- 
ing as  I  boarded  it.  ...  I  hastily  turned  and  aided  her  (appel- 
lee) as  fast  as  I  could  to  her  feet,  as  the  train  was  then  starting,  and 
helped  her  on  the  train.**  On  cross-examination  this  witness  said: 
"All  was  done  very  hurriedly,  and  I  urged  her  to  get  up  quickly  as 
the  train  was  either  moving  or  about  to  move."  The  record  further 
shows  that  the  call  to  board  the  train  objected  to  came  from  a  man 
standing  on  the  steps  of  the  car  with  a  lantern  in  his  hand,  and  that 
appellee  afterwards  recognized  the  voice  of  one  of  the  employes  upon 
the  train  as  that  of  the  same  person  on  the  steps  of  the  car  making 
the  announcement.  This  certainly  tends  to  refute  the  particular  ob- 
jection made  to  the  evidence  complained  of.  Besides,  appellant  had 
specially  pleaded  appellee's  haste  in  boarding  the  train  as  contribu- 
tory negligence  and  the  evidence  objected  to,  irrespective  of  who 
may  have  made  the  announcement,  was  properly  admissible  upon  this 
issue. 

In  the  fourth  assignment  complaint  is  made  of  appellee's  testimony 
to  the  effect  that  she  could  not  do  as  much  housework  and  could  not 
pick  as  much  cotton  because  of  the  injuries  to  her  lower  limbs  and 
her  back,  on  the  ground  that  "there  was  no  allegation  of  the  injury 
to  the  plaintiff's  back,  and  the  testimony  showed  that  her  diminished 
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capacity  to  do  the  labor  mentioned  was  on  account  of  the  injuries  to 
her  back.'*  By  reference  to  the  petition  we  find  it  alleged,  among 
other  things,  "that  on  account  of  such  fall  and  collision  with  said 
truck  plaintiff  was  greatly  shocked  and  painfully  hurt  and  bruised; 
that  her  body,  arms  and  lower  limbs  where  they  came  in  contact  with 
said  truck  were  bruised,  lacerated,  mashed,  torn  and  injured."  There 
was  no  special  exception  urged  to  these  allegations  and  the  general 
averment  of  an  injury  to  the  body  is  broad  enough,  in  the  absence  of 
such  exception,  to  autliorize  proof  of  injury  to  any  part  thereof,  in- 
cluding the  back.  See  Ft.  Worth  &  D.  C.  By.  Co.  v.  Partin,  33 
Texas  Civ.  App.,  173.  Besides,  the  reference  to  her  back  in  the  tes- 
timony of  the  witness  seems  to  have  been  incidental  rather  than 
otherwise,  the  emphasis  or  weight  being  placed  upon  the  injury  to 
her  limbs.     The  assignment  is  overruled. 

On  the  trial  while  appellee  was  testifying  she  was  asked  upon  cross- 
examination  "if  she  would  permit  Doctors  Day  and  Gordon,  who  were 
then  sitting  in  the  courtroom,  to  take  the  said  witness  to  a  prirate 
place  in  the  presence  of  her  lady  friends  and  let  the  doctors  examine 
her  legs  and  wounds  thereon.'^  The  witness  refused  to  answer  the 
question  "yes"  or  "no,"  the  court  refused  to  require  her  to  do  so, 
and  complaint  is  made  of  this  action  in  the  fifth  assignment.  The 
bill  of  exception  taken  at  the  time  is  approved  by  the  trial  judge 
with  the  explanation  "that  the  witness  was  a  young  girl,  and  her 
father  was  present  in  the  courtroom,  and  she  answered  that  she 
wished  to  advise  with  her  father  and  consult  him  as  to  what  she 
would  do,  and  the  court  permitted  her  to  leave  the  stand  and  consult 
her  father  about  the  propriety  of  submitting  to  an  examination,  and 
she  immediately  returned  to  the  stand  and  answered  that  she  would 
not  be  examined."  We  find  no  error  in  the  matter  thus  presented. 
It  seems  that  the  right  of  a  plaintiff  in  this  State  to  refuse  to  submit 
to  an  examination  of  his  person  is  no  longer  an  open  question.  See 
Austin  &  N.  W.  B.  B.  Co.  v.  Cluck,  27  Texas,  172;  International  & 
6.  N.  By.  Co.  V.  Gready,  36  Texas  Civ.  App.,  536.  And  we  fail  to 
see  how  appellant  can  legally  complain  of  the  witness's  hesitation  to 
answer  the  question  propounded  when  it  must  be  conceded  it  can 
not  do  so  in  case  of  a  distinct  and  emphatic  refusal.  The  refusal  at 
most  affords  but  an  inference  going  to  the  weight  of  the  witness's 
testimony  on  the  subject  of  her  injuries  and  of  this  inference  appel- 
lant in  this  case  had  the  full  benefit,  which  would  not  have  been 
increased  by  a  peremptory  direction  on  the  part  of  the  court  for  the 
witness  to  answer. 

Complaint  is  made  in  the  sixth  assignment  to  the  answer  to  the 
fourteenth  interrogatory  in  the  deposition  of  Mrs.  Zora  Boquemore 
as  follows:  "She,  Laura  V.  Wheeler,  complained  during  the  entire 
three  weeks  she  was  at  my  house  of  these  wounds  and  bruises,  and 
these  wounds  and  bruises  and  hurts  so  interfered  with  her  walking 
that  she  would  limp  in  trying  to  walk.  The  wounds  seemed  to  be 
made  by  some  hard  substance  or  edge.  She  was  very  nervous,  so 
much  so  she  could  not  write,  and  she  complained  of  her  nervousness 
several  times."  The  objection  to  this  answer  was  that  **it  was  hear- 
say evidence,  self-serving  declarations  of  the  plaintiff,  irrelative  and 


1908.']  Texas  Central  R.   B.  Co.   v.  Wheeler.  609 

immaterial,  and  the  opinion  of  a  nonexpert  witness/'  We  need  not 
cite  authority  on  the  proposition  so  frequently  decided  that  when- 
ever the  bodily  or  mental  feelings  of  an  individual  is  a  material  issue 
in  the  trial  of  the  case,  the  expression  of  such  feelings  made  at  the 
times  in  question  is  admissible  as  original  evidence  under  an  excep- 
tion to  the  general  rule.  Besides,  the  objection  went  to  the  whole 
of  the  answer  and  the  court  property  overruled  the  objection  if  any 
part  of  the  answer  was  admissible.  The  evidence  shows  that  the 
visit  referred  to  in  the  answer  was  but  a  few  weeks  after  the  injuries 
and  there  can  be  no  possible  question  as  to  the  admissibility,  as  mat- 
ter of  fact,  of  part  of  it. 

There  are  a  number  of  other  assignments,  but  we  do  not  deem  them 
of  sufficient  merit  to  require  an  extended  discussion,  if  indeed  any 
of  the  assignments  have  been.  In  the  seventh  assignment  complaint 
is  made  of  the  submission  of  the  issue  of  negligence  in  permitting 
the  trunk  truck  to  be  in  the  position  it  was  at  the  time  appellee 
fell  over  it,  on  the  ground  that  one  of  appellant's  witnesses,  B.  M. 
Cox,  had  testified  that  such  truck  was  a  necessary  and  proper  instru- 
ment to  be  used  in  loading  and  discharging  baggage  from  trains  and- 
that  it  was  proper  and  necessary  for  it  to  be  placed  in  the  position 
it  was  in  at  the  time  of  the  injury,  and  on  the  further  ground  that 
there  was  no  evidence  whatever  in  the  record  which  tended  to  show 
that  the  presence  of  the  truck  at  said  time  and  place  was  a  negligent 
act  upon  the  part  of  the  defendant.  A  simple  reference  to  the  evi- 
dence entirely  refutes  the  contention  here  made.  It  was  shown  that 
the  witness  Cox  was  not  present  at  the  time  the  injuries  upon  appellee 
were  inflicted  and  had  no  personal  knowledge  of  the  location  of  the 
truck.  Appellee  testified  that  "the  night  was  dark  at  that  time  and 
the  platform  at  the  station  where  the  train  stopped  to  receive  passen- 
gers ^as  dark.  There  were  no  lights  on  the  outside  of  the  depot; 
no  electric  lights  anywhere  about  the  platform.  ...  I  went  to 
the  train  .  .  .  the  regularly  traveled  direction  from  the  station 
waiting-room.  On  my  way  from  the  depot  to  the  train  there  was 
an  obstruction  left  across  the  path  or  platform  which  I  ran  into 
while  going  to  the  coaches.  ...  I  did  not  see  the  truck  before 
I  struck  it  and  fell  over  it  because  it  was  too  dark.  I  could  not  see 
anything.  I  don't  think  I  could  have  seen  it  if  I  had  looked  for 
it.''  Another  witness,  Mrs.  Vera  Long,  testified:  "There  were  no 
lights  at  all  after  leaving  the  depot  until  we  got  in  the  passenger 
car.  ...  It  was  a  real  dark  night.  .'  .  .  That  the  train 
stopped  at  the  same  place  at  each  of  the  four  times  I  have  been 
there.  .  .  .  There  was  some  obstruction  on  our  way  in  going  from 
the  depot  to  the  car  where  we  boarded  the  Texas  Central  passenger 
train;  it  was  a  truck  on  the  platform  right  in  the  pathway  from  the 
depot  where  the  car  and  train  were  stopped  for  passengers  to  get  off^ 
and  on.  .  .  .  We  went  the  usual  way  of  travel  from  the  said' 
depot  across  the  platform  to  the  car."  C.  V.  Compton,  who  was  a 
traveler  upon  the  same  train,  testified:  "It  was  about  four  o'clock 
a.  m.  and  very  dark.  .  .  .  Laura  Wheeler  traveled  in  a  direct 
route  from  the  station  to  the  passenger  train,  such  as  we  all  traveled, 
Vol.  LII.  Civil—39. 
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and  the  best  route  that  could  have  been  traveled  from  the  station  to 
the  entrance  of  the  train.  .  .  .  There  was  a  trunk  truck  on  the 
depot  platform  a  short  distance  from  the  place  where  we  boarded  the 
train  on  the  station  platform  on  the  most  practicable  route  to  the 
entrance  of  said  train.'^ 

The  evidence  last  above  cited  will  also  tend  to  show  a  want  of  merit 
in  the  objection  made  in  the  eighth  assignment  to  the  courts  charge 
as  follows :  "Or  if  you  find  that  said  station  and  platform  and  prem- 
ises were  dark  and  not  lighted,  or  not  sufSciently  lighted,  and  you 
further  find  that  the  failure  of  the  defendant  to  properly  light  said 
platform  and  station  premises,  if  it  did  fail  to  do  so,  constituted 
negligence  on  its  part,  etc.,  your  verdict  will  be  for  the  plaintiff." 
This  charge  did  not,  as  appellant  insists,  impose  upon  the  defendant 
company  the  absolute  duty  of  keeping  its  platform  and  premises 
properly  lighted  or  suflSciently  lighted.  This  was  distinctly  submit- 
ted to  the  jury  as  a  question  of  negligence  for  their  determination, 
and  under  the  requirement  of  the  statute  (Rev.  Stats.,  art.  4494), 
that  railway  companies  ".  .  .  shall  furnish  sufiicient  accommoda- 
tions for  the  transportation  of  all  such  passengers  and  property  as 
shall  within  a  reasonable  time  previous  thereto  offer  or  be  offered  for 
transportation  at  the  place  of  starting  .  .  .^'  it  is  undoubtedly 
true  that  railway  companies  at  a  time  and  place  such  as  are  under 
consideration  in  this  case  are  bound  to  use  ordinary  .care  to  have 
their  station  platform  sufficiently  lighted  to  enable  coming  or  parting 
passengers  to  board  and  to  alight  in  reasonable  safety  to  the  person. 
See  Texas  &  Pac.  Hy.  Co.  v.  Lee,  21  Texas  Civ.  App.,  174.  In  this 
case  it  was  hardly  a  question  of  whether  there  was  a  proper  or  suflS- 
cient  light,  for  there  seems  to  have  been  no  light  except,  perhaps, 
such  as  was  projected  through  the  car  windows.  At  all  events, 
whether  the  light  was  such  as  would  have  been  provided  by  a. person 
of  ordinary  care  and  prudence  under  the  same  circumstances  was  an 
issue  for  the  jury,  and  that  issue,  as  before  stated,  was  distinctly 
submitted. 

The  objection  to  the  twelfth  paragraph  of  the  charge  on  the  meas- 
ure of  damages,  made  in  the  ninth  assignment,  seems  to  have  been 
met  by  a  remittitur  filed  by  appellee  in  the  court  below.  The  court 
charged  that  should  they  find  for  plaintiff  they  might  find  among 
other  things  the  reasonable  value  of  the  time  lost  by  appellee  on 
account  of  her  injuries,  if  aiiy,  and  reasonable  compensation  for  her 
decreased  capacity  to  earn  money  in  the  future,  if  any.  The  objec- 
tion to  the  charge,  as  presented  in  the  only  proposition  urged  under 
the  assignment,  is  that  "the  parents  of  a  minor,  and  not  the  minor, 
are  entitled  to  recover  for  her  time  lost  by  reason  of  a  personal  in- 
jury, or  for  her  diminished  capacity  to  earn  money  from  such  injury, 
during  her  minority.'*  The  greatest  sum  claimed  in  appellee's  peti- 
tion as  the  worth  of  her  services  was  twenty-five  dollars  per  month. 
There  was  evidence  showing  that  for  the  first  three  months  after  her 
injuries  she  was  totally  disabled;  that  for  the  next  three  and  one- 
fifth  months  she  worked,  but  was  able  to  do  but  one-half  as  much  as 
formerly,  and  appellee's  remittitur  was  in  the  sum  of  one  hundred 
and  fifty-five  dollars,  which  is  twenty-five  dollars  per  month  for  the 
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six  and  one-fifth  months  between  the  date  of  her  injuries  and  the 
date  of  the  decree  removing  her  disabilities,  and  while  it  is  true 
thJit  for  this  period  of  her  minority  appellee's  father  alone  would 
have  been  entitled  to  recover,  it  is  hardly  reasonable  to  suppose  that 
the  jury  in  any  event  allowed  appellee  a  greater  sum  per  month 
than  was*  claimed  in  her  petition  and  they  were  certainly  not  author- 
ized to  do  so.  The  error,  therefore,  of  the  charge  in  authorizing  a 
fijiding  for  appellee  for  such  period  of  minority,  we  think,  was  cured 
by  the  remittitur,  as  before  stated. 

The  court's  charge  we  think  fully  and  sufficiently  submitted  the 
issue  of  appellee's  alleged  contributory  negligence,  and  that  there  was 
therefore  no  error  in  refusing  the  special  charges  mentioned  in  the 
tenth,  eleventh  and  twelfth  assignments. 

The  only  remaining  assignment  questions  the  verdict  as  excessive, 
but  we  feel  unable  to  so  say  after  an  examination  of  the  evidence. 
It  was  to  the  effect  that  appellee  was  severely  skinned  and  bruised, 
suffered  severe  nervous  shock,  was  sick  in  bed  the  greater  part  of  the 
time  for  three  weeks,  was  totally  incapacitated  from  her  usual  work 
for  some  three  months,  that  her  bruises  and  wounds  were  very  pain- 
ful, that  at  the  time  of  the  trial  she  was  unable  to  walk  any  great 
distance  without  pain,  that  before  her  injury  she  was  strong,  able  to 
do  any  of  the  ordinary  work  at  the  home,  could  pick  as  much  as 
two  hundred  pounds  of  cotton  per  day,  but  that  since  her  injury 
she  had  not  been  able  to  do  her  work  as  formerly  and  could  not  at 
the  time  of  the  trial  pick  more  than  one  hundred  pounds  of  cotton 
because  of  her  inability  to  sustain  continued  exertion,  etc. 

We  conclude  that  all  assignments  of  error  should  be  overruled  and 
the  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Bailway  Company  op  Texas  v. 

J.  W.  Craig. 

Decided  December  12,  1008. 

1. — ^PerBonal  Injuries*— Expenses — ^Evidenoe — Charge. 

In  a  suit  for  damages  for  personal  injuries,  a  charge  upon  the  question 
for  expenses  for  medical  services  considered,  and  held  not  subject  to  the  objec- 
tion that  it  permitted  a  recovery  for  such  expenses  although  there  was  no 
evidence  that  they  were  reasonable. 

8. — Same — ^Invalid  Eelease — ^Evidence. 

In  a  suit  for  personal  injuries,  evidence  considered,  and  held  sufficient  to 
support  a  finding  by  the  jury  that  a  release  given  by  the  plaintiff  was  not 
binding  because  of  the  physical  and  mental  condition  of  the  plaintiff  at  the 
time  it  was  executed. 

Appeal  from  the  District  Court  of  Grayson  County.     Tried  below 
before  Hon.  J.   M.   Pearson. 

Coke,  Miller  &  Coke,  Head,  Dillard,  Smith  &  Read  and  J.   0. 
"Wall,  for  appellant. 

L.  Frank  Oitofy  and  J,  A.  Templeton,  for  appellee. 
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BAINEY,  Chief  Justice. — This  is  a  suit  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries  claimed  to  have 
been  received  while  a  passenger  on  one  of  appellant's  passenger  trams, 
occasioned  by  the  negligence  of  appellant's  servants  in  allowing  the 
train  on  which  he  was  a  passenger  to  collide  with  an  engine  in  its 
yard  at  Denison. 

Appellant  answered  by  general  denial,  and  specially  pleaded  a 
written  release  by  appellee  for  a  valuable  consideration,  discharging 
appellant  from  any  liability  therefor. 

Appellee  filed  a  supplemental  petition,  denying  the  settlement  and 
release,  and  that  if  such  was  executed  he  was  induced  by  the  fraudu- 
lent representations  of  appellant's  agents,  at  a  time  when  he  was 
dazed  and  in  a  semi-conscious  condition,  and  was  suffering  greatly 
in  mind  and  body,  was  not  mentally  competent,  and  did  not  know 
the  extent  of  his  injuries;  also  that  the  release  was  without  consid- 
eration, and  tendered  into  court  the  check  given  in  such  settlement. 

Appellant  filed  a  supplemental  answer,  denying  any  fraud,  mis- 
representation and  concealment,  and  pleaded  acquiescence  in,  ratifi- 
cation of  and  failure  to  repudiate  the  settlement  after  full  knowledge. 

A  trial  resulted  in  a  verdict  and  judgment  for  appellee  and  the 
railway  company  appeals. 

Only  three  assignments  of  error  are  presented.  The  first  complains 
of  the  seventh  paragraph  of  the  court's  charge,  as  follows:  "If  under 
the  foregoing  instructions  you  find  for  the  plaintifiE  you  will  assess 
liis  damages  at  such  sum  as  you  may  believe  from  the  evidence  will, 
as  a  present  cash  payment,  reasonably  and  fairly  compensate  him  for 
the  mental  and  physical  pain,  if  any,  he  has  suffered  as  a  result  of 
his  injuries,  if  any,  and  for  the  mental  and  physical  pain,  if  any, 
which  you  may  believe  from  the  evidence  it  is  reasonably  probable 
he  will  suffer  in  the  future  as  a  result  of  such  injuries,  if  any;  and 
for  his  diminished  capacity  to  labor  and  earn  money  in  the  future 
on  account  of  his  injuries,  if  any;  also  for  any  expenses  which  l^e 
may  have  incurred,  for  medical  services,  if  any,  on  account  of  his 
injuries,  if  any,  and  provided  you  believe  such  expenses  were  neces- 
sary and  reasonable." 

The  proposition  being,  "The  testimony  showing  that  appellee  was 
attended  or  examined  by  Doctors  Brady,  Parsons,  Burleigh,  Pumey, 
Sledge  and  Ellis,  and  failing  to  show  the  reasonable  value  of  the 
services  rendered  by  Doctors  Furney,  Sledge  and  Ellis,  it  was  erro- 
neous for  the  court  to  permit  the  jury  to  return  a  verdict  for  all 
expenses  for  medical  services  incurred  by  appellee." 

The  testimony  shows  the  amounts  charged  and  the  reasonableness 
for  the  services  rendered  by  all  of  said  physicians,  except  Doctors 
Sledge  and  Ellis;  as  to  these  two  there  was  no  evidence  as  to  the 
amounts  or  reasonableness  of  their  services.  The  court  in  its  charge 
limited  a  recovery  to  such  sum  as  the  jury  believed  from  the  evi- 
dence would  be  a  fair  compensation.  The  charge  did  not  authorize 
a  consideration  by  the  jury  of  any  damages  not  proven  by  the  evi- 
dence. There  being  none  proven  by  the  evidence,  we  can  not  pre- 
sume that  the  jury  did  so  in  the  absence  of  sometliing  in  the  record 
showing  that   they   might   have   done   so.     Besides,   a   special  charge 
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was  asked  by  appellant  and  given  by  the  court,  to  the  effect  that  no 
money  could  be  had  for  medical  services  "unless  the  said  expenses 
are  reasonable  and  necessary/^  and  that  no  recovery  could  be  had 
for  such  services  when  rendered  merely  for  the  purpose  of  giving 
testimony  in  the  case.  This  special  charge,  if  there  was  any  error 
in  the  main  charge  on  this  point,  eliminates  any  ground  for  resting 
a  suspicion  that  the  jury  included  in  their  verdict  any  damages  for 
medical  services,  except  such  as  the  evidence  showed  to  be  necessary 
and  reasonable.  We  therefore  hold  that  the  assignment  is  not  well 
taken. 

The  second  assignment  complains  of  the  court's  refusal  to  give  a 
peremptory  instruction  to  find  a  verdict  for  defendant.  The  first 
proposition  is:  "The  great  preponderance  of  the  evidence  shows  that 
appellee  freely,  voluntarily  and  understandingly  made  a  full  and 
complete  settlement  with  appellant  for  the  injuries  sued  for  herein, 
and  executed  a  release  forever  discharging  appellant  from  any  fur- 
ther liability  therefor.^' 

The  evidence  shows  that  appellee  was  a  passenger  on  one  of  appel- 
lant's trains,  his  destination  being  St.  Louis;  when  near  Denison  it 
collided  with  an  engine  of  appellant;  one  of  the  cars  of  the  train  on 
which  appellee  was  riding  was  derailed,  and,  according  to  his  testi- 
mony, he  was  thrown  out  of  his  seat  across  the  aisle  of  the  car  with 
such  force  as  to  break  one  of  his  fingers,  injure  his  back,  his  head 
and  neck.  He  was  taken  immediately  to  an  ofiice  near  the  depot  in 
Denison,  where  he  sat  down  on  a  box.  He  signed  the  release  and  a 
check  for  $5  was  shoved  into  his  vest  pocket  and  he  was  then  escorted 
to  his  train,  which  was  in  waiting.  He  testifies  that  he  was  dazed 
from  the  shock  he  received  and  did  not  remember  having  signed  the 
release.  The  check  was  never  presented  for  payment  and  was  ten- 
dered to  the  appellant  on  the  trial.  Failure  of  consideration  for  the 
release  was  pleaded.  The  court,  charged  the  jury  in  relation  to  the 
release  and  no  complaint  is  made  thereof.  We  think  the  jury  were 
warranted  in  finding  a  verdict  for  appellee  on  this  issue. 

The  second  proposition  is:  "The  great  preponderance  of  the  evi- 
dence shows  that  appellee's  sickness  in  St.  Louis  and  the  ills,  if  any, 
from  which  he  is  suffering  now,  result  from  old  age  and  the  exposure, 
hardships,  and  privations  he  underwent  on  his  trip  to  St.  Louis,  and 
not  from  injury.'' 

The  evidence  on  this  proposition  was  confiicting.  There  is  evi- 
dence which  supports  appellant's  theory  and  a  verdict  in  its  favor 
would  have  been  sustained.  There  is  suflBcient  evidence,  however,  we 
think,  to  sustain  the  verdict  of  the  jury,  and  said  assignment  is 
overruled. 

The  remaining  assignment  of  error  is  that  the  verdict  and  judg- 
ment are  excessive.  The  evidence  on  this  point  is  also  conflicting. 
The  jury  believed  the  appellee's  evidence,  which  is  sufficient  to  sup- 
port the  verdict,  and  this  assignment  is  not  sustained.  The  judg- 
ment is  affirmed. 

Afflrmed. 

Writ  of  error  refused. 
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St.  Louis  Southwestern  Bailway  Company  of  Texas  v.  G.  M. 

Franks. 

Decided  December  12«  1908. 

Eailroadf — Oarryinff   Passenger   beyond   De;itlnatton — ^Damages — Contributory 

Kegligenoe. 

Plaintiff  and  his  wife  were  passengers  on  defendant's  railway  train,  and 
were  wrongfully  carried  beyond  their  destination  and  caused  to  alight  at  the 
next  station,  a  distance  of  three  and  a  half  miles  from  their  home;  there  was 
no  train  returning  to  their  own  station  until  the  next  morning;  the  wife  was 
not  feefing  well;  hotel  accommodations  could  have  been  secured  at  the  station 
where  they  alighted,  but  no  effort  was  made  to  And  them;  the  plaintiff  and 
his  wife  determined  to  and  did  walk  back  to  their  home,  whereby  the  illueas 
of  the  wife  was  aggravated  and  she  suffered  mental  and  physical  pain.  Held, 
whether  or  not  the  wife  was  guilty  of  contributory  negligence  in  undertaking 
the  walk,  under  all  the  circumstances,  was  a  question  of  fact  for  the  jury,  and 
the  court  properly  refused  to  instruct  a  verdict  for  the  defendant. 

Appeal  from  the  Dktriet  Court  of  Navarro  County.  Tried  below 
before  Hon.  L.  B.  Cobb. 

E.  B.  Perkins,  Daniel  Upthegrove  and  R.  S.  Neblett,  for  appellant. 
— The  evidence  shows  without  conflict  that  the  wife  of  appellee  acted 
without  common  prudence  in  refusing  to  stay  at  Purdon  when  she 
and  appellee  were  discharged  from  appellant^s  train,  and  in  walking 
three  and  a  half  miles  to  her  home  in  Jester,  and  the  court  should 
have  so  instructed  the  jury,  and  should  have  granted  a  new  trial 
upon  the  finding  of  the  jury  to  the  contrary.  If  the  wife  of  appel- 
lant suffered  any  injury  the  negligence  of  appellant  was  not  the 
proximate  cause  of  such  suffering,  but  it  was  due  to  her  own  negli- 
gence. Texas  &  P.  Ry.  Co.  v.  Cole,  66  Texas,  562;  St.  Louis  S.  W. 
Ey.  Co.  V.  Thomas,  27  S.  W.,  419;  International  &  G.  N.  v.  Addison, 
97  S.  W.,  1038. 

Dexter  Hamilton,  for  appellee. 

BAINEY,  Chief  Justice. — Franks,  the  appellee,  sued  the  railway 
company,  appellant,  to  recover  damages  resulting  to  himself  and  wife 
by  being  carried  beyond  their  station  while  they  were  passengers. 
The  petition,  in  substance,  alleged  that  appellee  and  his  wife  boarded 
appellant's  train  at  Corbett  with  tickets  entitling  them  to  passage 
and  transportation  to  Jester;  that  the  conductor  took  up  the  tickets, 
and  that  he  refused  to  stop  the  train  at  Jester  and  carried  them 
beyond  to  Purdon,  a  distance  of  three  and  a  half  miles  from  their 
destination;  that  appellee  and  his  wife  alighted  at  the  station  of 
Purdon,  and  were  forced  to  walk  from  Purdon  back  to  Jester,  by 
reason  of  which  the  plaintiff  suffered  mental  distress  and  agony;  that 
he  was  abused  by  the  conductor  and  suffered  worry,  distress  and  hu- 
miliation on  that  account. 

Defendant  answered  by  general  demurrer,  general  deniftl  (ind  by 
plea  of  contributory  negligence^  etc. 
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A  trial  resulted  in  a  verdict  and  judgment  for  $250.  A  motion 
for  new  trial  being  overruled,  the  railway  company  brings  the  case 
here  for  review. 

The  evidence  shows  that  Franks  and  wife  being  at  Corbett,  a  sta- 
tion on  appellant's  road,  bought  tickets  entitling  them  to  transporta- 
tion over  said  road  to  Jester,  their  home.  They  boarded  the  train 
at  Corbett  and  the  conductor  took  up  their  tickets.  In  passing  Jester, 
Franks,  seeing  the  train  was  not  going  to  stop,  went  to  the  conductor 
of  the  train  and  asked  him  to  stop.  The  conductor  said  he  would 
not  stop  unless  he  had  tickets  or  had  collected  cash  fare;  Franks  told 
him  he  had  tickets  which  had  been  taken  up.  The  conductor  then 
said,  *'You  had  no  tickets,"  and  Franks  replied,  "I  did,  and  you 
took  them  up.'*  The  conductor  said,  "You  didn't  do  any  such  damn 
thing.*'  Franks  said,  "Well,  I  want  you  to  let  me  off;  I  want  you 
to  back  up  to  the  station,"  and  he  said  he  wouldn't  do  it.  Franks 
said,  "If  he  couldn't  do  it,  I  could,  and  I  stepped  back  and  reached 
hold  of  the  bell  cord,  and  he  came  dashing  in  there  and  ran  against 
me,  and  ^sorter'  pushed  me  around  and  said,  *What  are  you  doing?' 
I  told  him  it  was  my  intention  to  stop  the  train.  He  told  me  it  was 
strictly  a  penitentiary  offense  I  had  committed,  and  I  would  answer 
for  it.  ...  I  let  the  bell  cord  alone.  The  conductor  said,  'You 
are  not  going  to  get  off  until  you  get  to  Purdon.'  He  then  turned 
around  to  some  of  the  passengers  there  and  told  them  to  remember 
that  I  pulled  the  bell  cord;  that  something  might  come  up  about  it. 
His  manner  and  language  towards  me  was  rough  and  angry,  and 
that  was  kinder  humiliating  and  embarrassing  to  me;  it  made  me 
feel  bad ;  I  felt  like  I  was  kinder  being  abused  where  I  had  to  take  it." 

Franks  and  wife  disembarked  at  Purdon,  the  next  station,  a  dis- 
tance of  three  and  one-half  miles  from  Jester.  At  Purdon  Franks 
used  ordinary  care  and  prudence  to  secure  for  himself  and  wife 
transportation  back  to  Jester,  but  his  efforts  were  unavailing.  It  was 
a  pleasant  June  evening  about  dusk  when  they  arrived  at  Purdon, 
and  not  being  able  to  get  transportation  before  next  morning,  when 
a  train  would  pass  back  to  Jester,  and  it  being  necessary  for  Franks 
to  be  at  Jester  that  night  to  get  a  report  and  the  mail  ready  for  next 
morning,  he  being  then  postmaster,  he  decided  to  walk  to  Jester. 
Some  discussion  was  had  between  them  about  the  wife  spending  the 
night  at  Purdon,  she  not  being  very  well.  After  considering  the 
matter  she  concluded  to  take  the  walk.  They  were  perfect  strangers 
at  Purdon  and  knew  nothing  of  the  surroundings.  It  was  a  small 
place,  and  a  lady  kept  a  boarding  place  where  transient  persons  often 
stopped,  but  this  was  not  known  to  Franks  and  wife.  They  never 
made  any  effort  to  ascertain  the  situation,  as  Mrs.  Franks  was  un- 
willing to  remain  without  her  husband,  so  they  proceeded  to  walk 
from  Purdon  to  Jester,  arriving  home  about  10 :30  o'clock  that  night. 
They  rested  several  times  on  the  way  and  the  wife  suffered  mentally 
and  physically  by  reason  of  the  walk,  was  sick  next  day  and  required 
medicine,  and  the  same  medicine  that  had  been  theretofore  prescribed 
by  a  doctor  was  secured.  Mrs.  Franks  was  sick  that  evening,  had  a 
"terrible  headache." 

Jester  is  a  flag  station  at  which  through  trains  did  not  stop.    Train 
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No.  3,  the  train  on  which  Franks  and  wife  took  transportation, 
stopped  there  whenever  a  passenger  had  tickets  or  paid  fare. 

The  appellant  complains  of  the  overruling  of  its  motion  for  a  new 
trial,  as  the  verdict  is  not  supported  by  the  evidence,  in  that  the 
evidence  shows  that  plaintiff^s  wife  was  guilty  of  contributory  negli- 
gence precluding  recovery  in  walking  from  Purdon  to  Jester,  a  dis- 
tance of  three  and  one-half  miles,  while  sick,  and  in  not  procuring 
hotel  accommodations  at  Purdon  for  the  night  and  thereby  avoiding 
any  injury  resulting  from  the  walk.  Also,  the  refusal  to  give,  in 
this  connection,  a  special  charge  requested,  as  follows:  "You  are 
instructed  that  the  testimony  of  Mrs.  Franks,  the  wife  of  the  plain- 
tiff in  this  case,  shows  that  she  declined  to  stay  in  Purdon  after  she 
disembarked  from  the  train  and  that  she  so  informed  her  husband. 
Now,  if  you  believe  from  the  evidence  that  Mrs.  Franks  or  her  hus- 
band, the  plaintiff  in  this  case,  could  with  ordinary  care  have  secured 
a  comfortable  hotel  or  lodging  house  at  Purdon  for  the  night  for  her, 
and  could  have  returned  to  Jester  the  next  morning,  then  the  only 
damages  for  which  the  company  would  be  liable  would  be  the  rea- 
sonable cost  of  hotel  and  lodging  house  for  the  night,  and  transporta- 
tion from  Purdon  to  Jester  the  next  day.  In  this  case  the  plaintiff 
does  not  claim  such  damages,  and  therefore  insofar  as  Mrs.  Franks 
is  concerned,  the  plaintiff  can  not  recover  in  this  case." 

The  evidence  shows  that  Franks  and  wife  made  no  effort  to  procure 
accommodations  for  the  night,  and  that  had  they  done  so  accommo- 
dations could  have  been  procured  and  the  damages  resulting  from  the 
walk  could  have  been  avoided. 

The  charge  asked,  in  effect,  tells  the  iury  as  a  matter  of  law,  that 
the  failure  to  procure  accommodations  for  the  night  at  Purdon  pre- 
cluded a  recovery  for  damages  resulting  from  the  walk.  Was  the 
charge  correct  under  the  circumstances  of  this  case?  Or  was  it  a 
question  for  the  jury,  as  submitted  by  the  court  for  them  to  deter- 
mine, whether  the  walking  home  was  the  proper  and  careful  thing 
for  them  to  do,  that  is,  an  act  that  persons  of  ordinary  prudence 
would  commonly  do  under  like  circumstances,  etc.? 

They  had  boarded  defendant's  train  together,  holding  tickets  en- 
titling them  to  transportation  to  their  destination.  Jester,  their 
home.  The  company's  agent  had  taken  up  those  tickets,  but,  without 
cause,  had  breached  the  contract  by  wilfully  failing  to  allow  them 
to  disembark  at  Jester  and  carrying  them  to  Purdon,  three  and  one- 
half  miles  beyond,  a  small  place,  where  they  were  strangers.  Franks 
felt  that  it  was  necessary  for  him  to  return  home  that  night,  and 
the  distance  was  not  so  great  as  to  produce  any  apprehension  of  in- 
jury resulting  to  him,  if  he  should  undertake  it.  How  as  to  the 
wife?  It  was  natural  for  her  to  dread  being  left  there  to  stay  among 
strangers  without  her  husband;  although  she  was  not  well,  she  con- 
cluded she  could  make  the  walk  by  resting  along  the  way  without 
any  detriment  to  herself.  Under  these  circumstances  can  it  be  said 
as  a  matter  of  law  that  she  was  guilty  of  negligence?  We  think  not 
The  question  was  properly  submitted  to  the  jury.  (St.  Louis  S.  W. 
Ry.  Co.  V.  Ricketts,  96  Texas,  68;  St.  Louis  S.  W.  Ry.  Co.  y. 
Foster,  46  Texas  Civ.  App.,  517.) 
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Complaint  is  made  that  the  court  erred  in  instructing  the  jury, 
in  effect,  that  damages,  if  any,  were  recoverable  for  mental  and  physi- 
cal suffering  of  the  wife  caused  by  walking  from  Purdon  to  tfester, 
when  there  was  no  allegation  of  mental  and  physical  suffering  of  the 
wife  caused  by  such  walking. 

The  petition  on  which  the  case  was  tried  contained  the  following 
allegations  with  reference  to  mental  and  physical  suffering,  viz.: 
"Plaintiff  also  shows  to  the  court  that  on  the  said  June  30,  1907, 
his  wife  had  a  chill  while  at  Corbett,  and  that  she  was  suffering 
with  a  fever  while  a  passenger  on  defendant's  train  returning  from 
Corbett,  when  she  arrived  at  Purdon  ahd  while  she  was  walking 
from  Purdon  to  Jester,  a  distance  of  three  and  one-half  miles.  Plain- 
tiff would  further  show  to  the  court  that  his  wife  had  previously  been 
under  treatment  for  a  bladder  disease,  and  also  for  a  heart  disease, 
and  that  by  reason  of  the  cruel  and  unlawful  conduct  of  the  con- 
ductor aforesaid,  she  was  compelled  to  suffer  increased  anguish  and 
physical  pain,  for  the  relief  of  which  plaintiff  on  the  following  day 
secured  medicine  prescribed  by  a  physician.  Plaintiff  also  says  that 
he  was  intimidated  and  suffered  great  mental  anguish  by  reason  of 
the  conduct  of  the  said  conductor,  as  above  set  forth,  and  by  reason 
of  the  abusive  and  insulting  language  used  by  the  conductor,  as  well 
as  on  account  of  the  physical  suffering,  humiliation,  mortification 
and  mental  anguish  to  which  his  wife  was  subjected  as  a  result  of 
the  same.*'  Preceding  these  allegations  the  facts  relating  to  the  buy- 
ing of  tickets,  the  boarding  the  train,  the  refusal  of  the  conductor 
to  stop  the  train  at  Jester  when  they  were  ejected,  and  the  conduct 
of  the  conductor  in  the  premises,  and  the  wife's  walking  from  Purdon 
to  Jester,  were  all  stated.  Considering  these  allegations  with  those 
quoted  above,  that  is,  construing  the  petition  as  a  whole,  we  think 
the  defendant  was  notified  that  a  recovery  would  be  sought  for  the 
mental  and  physical  suffering  of  the  wife  resulting  from  the  walk; 
especially  so  as  no  exception  to  the  petition  for  more  specific  allega- 
tions were  presented  to  the  court. 

The  other  assignments  presented  have  been  considered,  but  none, 
in  our  opinion,  warrant  a  reversaL 

The  judgment  is  afiSrmed. 

Affirmed, 

Writ  of  error  refused 


J.  P.  Attebekry,  Admr.,  v.  A.  G.  Burnett  et  al. 

Decided  December  12,  1908. 

Vendor  and  Vendee — Superior  Title  of  Vendor — ^Descent  to  Heirt . 

The  superior  title  which  remains  in  the  vendor  of  land,  where  the  vendor's 
lien  is  expressly  reserved  in  the  deed  to  secure  the  purchase  money  note  given 
therefor,  descends  upon  the  death  of  the  vendor  to  his  heirs,  and  will,  when 
conveyed  by  them  to  an  assignee  of  such  note  after  it  is  barred  by  the  statute 
of  limitation,  support  an  actioii  of  trespass  to  tr^  title  b^  him  to  recover  the 
land, 
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Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

Yates  &  Carpenter  and  Atteberry  dk  Peak,  for  appellant. 

Neyland  &  Neyland,  for  appellees. — ^Where  there  is  a  sale  of  land, 
partly  or  wholly  on  a  credit,  and  a  lien  is  expressly  reserved  to  secure 
the  payment  of  the  note  by  the  purchaser,  and  the  vendor  sells  the 
notes  without  conveying  his  interest  in  the  lands,  the  vendor  then 
holds  the  superior  title  as  a  limited  trustee  for  the  benefit  of  the 
assignee  and  he  ceases  to  retain  any  property  right  interest  in  the 
land  personal  to  himself.  Douglass  v.  Blunt,  95  Texas,  382;  Far- 
mers Loan  Co.  v.  Beckley,  93  Texas,  267;  McCamly  v.  Water  house, 
80  Texas,  340 ;  Bussell  v.  Kirkbride,  62  Texas,  457 ;  Brotherton  v. 
Anderson,  27  Texas  Civ.  App.,  587;  Willis  v.  Sommerville,  93  Texas, 
677. 

After  the  transfer  of  the  note  by  the  vendor  he  occupies  the  posi- 
tion of  limited  trustee,  then  when  the  vendor  dies  no  descendable 
interest  vests  in  his  heirs  and  a  deed  from  the  heirs  conveyed  no  such 
title  to  the  land  as  would  support  an  action  of  trespass  to  try  title, 
and  the  court  did  not  err  in  sustaining  defendants'  demurrer.  Doug- 
lass V.  Blount,  95  Texas,  382;  Farmer's  Loan  Co.  v.  Beckley,  93 
Texas,  267;  McCamly  v.  Waterhouse,  80  Texas,  340;  Bussell  v.  Kirk- 
bride, 62  Texas,  457. 

TALBOT,  Associate  Justice. — Atteberry,  as  the  administrator 
of  the  estate  of  0.  W.  Spradling,  deceased,  instituted  this  suit  against 
the  appellees,  Mrs.  A.  G.  Burnett,  W.  F.  Jones  and  F.  M.  Newton, 
on  the  19th  day  of  January,  1907.  The  original  petition,  omitting 
its  formal  parts,  is  as  follows: 

"That  on  or  about  the  1st  day  of  August,  1905,  0.  W.  Spradling 
departed  this  life,  and  that  thereafter,  to  wit:  on  the  7th  day  of 
September,  1906,  letters  of  administration  on  the  estate  of  said  0. 
W.  Spradling  were  duly  granted  to  J.  P.  Atteberry,  plaintiff,  by  the 
County  Court  of  Hunt  County,  Texas,  and  that  thereupon  plaintiff 
duly  qualified  as  such  administrator.  That  administration  of  the 
estate  of  said  0.  W.  Spradling  is  still  open  and  pending.  And  that 
plaintiff  and  defendants  all  reside  in  Hunt  County,  Texas.  That 
heretofore,  to  wit:  on  the  10th  day  of  February,  1898,  that  the  de- 
fendant, Mrs.  A.  G.  Burnett,  executed  and  delivered  to  C.  A.  Lang- 
ford  and  A.  Cameron  her  certain  promissory  note  for  $1025,  payable 
at  Greenville,  Texas,  both  principal  and  interest.  Said  note  was 
due  on  or  before  the  first  day  of  January,  1899,  with  interest  from 
its  date  until  paid  at  the  rate  of  ten  percent  per  annum,  the  interest 
payable  annually  as  it  accrues,  for  value  received.  This  note  was 
given  as  part  payment  for  a  certain  lot  or  parcel  of  land,  situated 
in  the  city  of  Greenville,  Hunt  County,  Texas,  and  being  a  part  of 
the  Epps  Gibbons  survey,  and  being  the  east  half  of  a  tract  of  land 
deeded  by  T.  A.  Ball  to  W.  A.  Mowery,.  January  6,  1887,  deed  re- 
corded in  Book  Q.,  1,  page  354,  Hunt  County  deed  records,  and 
bounded  as  follows:     Beginning  at  the  S.  E.  comer  of  said  tract 
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deeded  by  T.  A.  Ball  to  W.  A.  Mowery;  thence  north  with  E.  B. 
line  of  same,  86  vrs. ;  thence  west  with  N.  B.  line  of  same,  37%  vrs. ; 
thence  south,  86  vrs.;  thence  east,  37%  vrs.  to  beginning.  And  it 
was  agreed  that  if  this  note  is  placed  in  the  hands  of  an  attorney 
for  collection,  or  if  collected  by  suit,  that  said  A.  G.  Burnett  is  to 
pay  ten  percent  additional  as  attorney's  fees,  both  on  principal  and 
interest.  That  this  note  was  given  for  a  part  of  the  purchase  money 
of  the  above  described  premises,  and  to  secure  the  payment  of  the 
said  note  a  vendor's  lien  was  expressly  retained  on  said  land  as 
shown  in  deed  of  conveyance,  bearing  even  date  of  said  note,  from 
C.  A.  Langford  and  wife,  E.  C.  Langford,  and  said  A.  Cameron  to 
said  Mrs.  A.  G.  Burnett.  That  said  note  was  before  maturity  trans- 
ferred and  delivered  to  said  0.  W.  Spradling  for  a  valuable  consid- 
eration, whereby  said  0.  W.  Spradling  became  the  legal  owner  and 
holder  of  said  note.  After  the  transfer  of  said  note  as  aforesaid,  said 
A.  Cameron  and  C.  A.  Langford  departed  this  life;  said  A.  Cameron 
leaving  all  interest  he  held  in  the  above  described  land  to  his  sur- 
viving widow,  P.  A.  Cameron,  and  said  C.  A.  Langford  leaving  as 
his  only  heirs  J.  D.  Langford  and  his  surviving  widow,  Mrs.  K  C. 
Langford,  both  of  whom  were  twenty-one  years  of  age  on  the  twelfth 
day  of  January,  1907,  and  long  prior  thereto.  On  the  last  date 
above  mentioned  there  was  no  administration  pending  nor  any  neces- 
sity for  one  on  the  estate  of  either  said  A.  Cameron  or  said  C.  A. 
Langford.  That  on  January  the  12th,  1907,  said  J.  D.  Langford,  Mrs. 
E.  C.  Langford  and  Mrs.  P.  A.  Cameron  executed  a  deed  to  J.  P. 
Atteberry,  administrator,  plaintiff,  conveying  all  their  right,  title  and 
interest  to  said  J.  P.  Atteberry,  administrator,  in  the  above  described 
premises.  That  when  said  note  was  executed  said  P.  M.  Newton 
endorsed  the  above  described  note,  thereby  becoming  responsible  for 
the  payment  of  the  same.  That  defendants,  though  often  requested, 
have  never  paid  said  note,  but  a  part  thereof,  as  follows:  On  Janu- 
ary 2,  1899,  $558.05;  April  12,  1901,  $75;  June  17,  1901,  $107.50;  . 
October  24,  1901,  $100;  but  the  balance  or  remainder  of  said  note 
remains  still  due  and  unpaid,  to  plaintiff's  damage  $725,  and  de- 
fendants still  refuse  and  fail  to  pay  said  balance.  That  said  W.  F. 
Jones  is  setting  up  some  kind  of  a  claim  to  the  above  described  land, 
which  is  a  cloud  on  the  title  to  plaintiff.  Wherefore,  he  prays  that 
defendants  be  cited  to  answer  this  petition  that  he  have  judgment 
for  his  debt,  interest  and  costs  of  suit,  and  a  ten  percent  additional 
as  attorney's  fees,  and  for  the  foreclosure  of  his  lien,  on  the  above 
described  premises,  and  that  they  be  decreed  to  be  sold  according  to 
law;  that  the  sheriff  or  other  officer  executing  said  order  of  sale,  shall 
place  the  purchaser  of  the  property  sold  under  the  same  in  possession 
thereof,  within  thirty  days  after  the  date  of  sale;  and  for  general 
and  equitable  relief.  But  if  the  court  should  hold  that  plaintiff's 
note  is  barred  by  limitation,  then  plaintiff  prays  in  the  alternative 
for  rescission  of  said  sale  and  to  recover  said  land  from  said  defend- 
ants, and  that  all  rights  and  title  of  said  defendants  be  divested  out 
of  them  and  be  vested  in  this  plaintiff,  and  that  all  cloud  be  re- 
moved from  plaintiff's  title;  and  for  such  other  and  further  relief  as 
th^  court  may  deem  right  in  law  and  equity." 
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The  defendant,  Mrs.  Burnett,  answered  by  a  general  demurrer, 
general  denial  and  plea  of  the  statute  of  limitation  of  four  years  in 
bar  of  the  note  sued  on.  The  defendant,  Newton,  answered,  confess- 
ing liability  on  said  note.  The  defendant,  Jones,  pleaded  a  general 
demurrer,  general  denial,  not  guilty,  and,  among  other  tilings,  that 
he  became  the  owner  in  fee  simple  of  the  title  to  the  land  described 
in  the  plaintiff's  petition  March  30,  1899,  and  had  held  peaceable 
and  adverse  possession,  etc.,  of  the  same  under  a  deed  duly  recorded 
for  more  than  five  years,  next  before  the  commencement  of  this  suit. 
He  prayed  that  plaintiff  take  nothing  and  that  he  be  quieted  in  his 
title  to  the  land. 

By  supplemental  petition  appellant,  after  several  special  exceptions 
to  appellee  Jones'  answer,  pleaded  that  in  his  capacity  as  adminis- 
trator as  aforesaid,  he  was  on,  to  wit:  the  —  day  of  April,  1899, 
lawfully  seized  and  possessed  of  the  land  in  his  original  petition  de- 
scribed, holding  the  same  in  fee  simple;  that  on  the  day  and  year  last 
aforesaid,  the  defendants  entered  upon  said  premises  and  ejected  the 
plaintiff  therefrom,  and  unlawfully  withheld  the  possession  thereof 
from  this  plaintiff,  to  his  damage  in  the  sum  of  $100.  Wherefore,  he 
prays  as  in  his  original  petition,  and  that  in  the  event  the  court 
should  sustain  the  defendant's,  Mrs.  Burnett's,  pleas  of  limitation  as 
to  said  note,  he  prays  for  cancellation  and  rescission  of  the  contract 
of  sale  and  for  restitution  of  said  premises,  for  costs  of  suit,  and  all 
other  relief,  both  general  and  special,  to  which  he  may  be  entitled 
in  the  premises. 

A  trial  by  the  court  without  a  jury  resulted  as  follows:  Judgment 
in  favor  of  plaintiff  against  F.  M.  Newton  for  the  sum  of  $748.97, 
and  in  favor  of  Mrs.  Burnett  and  Jones,  that  plaintiff  take  nothing 
as  against  them  on  the  note  sued  on,  and  that  they  recover  their 
costs.  Tlie  general  demurrers  of  Mrs.  Burnett  and  W.  F.  Jones  to 
that  portion  of  the  plaintiff's  petition  seeking  to  rescind  the  sale  of 
•  the  land  and  to  recover  the  same,  were  sustained,  and  plaintiff  re- 
fusing to  amend  it  was  held  that  Jones  was  the  owner  of  the  land 
and  judgment  was  rendered  divesting  all  title  out  of  plaintiff,  Atte- 
berry,  as  administrator  of  the  estate  of  Spradling,  deceased,  and 
investing  the  same  in  Jones.  From  the  judgment  thus  rendered 
appellant  has  appealed  to  this  court  and  assigns  the  following  errors: 

First,  that  "the  court  erred  in  sustaining  the  general  demurrer 
of  defendant,  W.  P.  Jones,  to  plaintiff's  petition,  filed  herein;"  sec- 
ond, "that  the  court  erred  in  holding  that  the  superior  title  of  the 
land  in  controversy  held  by  C.  A.  Langford  and  A.  Cameron  did 
not  descend  to  their  heirs  at  their  death,  and  that  same  could  not 
by  said  heirs  be  transferred  to  plaintiff." 

As  is  apparent,  the  controlling  question  arising  on  the  appeal  and 
the  only  one  discussed  in  the  briefs,  is  whether  or  not  the  superior 
title  which  remains  in  the  vendor  of  land,  where  the  vendor's  lien  is 
expressly  reserved  in  the  deed  to  secure  the  purchase  money  note 
given  therefor  and  which  note  has  been  assigned  to  a  third  party 
descends  upon  the  death  of  the  vendor  to  his  heirs,  and  will,  when 
convej^ed  by  them  to  the  assignee  of  such  note  after  it  is  barred  by 
the  statute  of  limitation,  support  an  action  of  trespass  to  try  title 
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by  him  to  recover  the  land?    We  think  this  question  should  be  an- 
swered in  the  aflBnnative. 

It  is  well  settled  that  when,  on  the  sale  of  land,  all  or  a  part  of 
the  purchase  money  is  not  paid  and  the  vendor's  lien  is  retained^  in 
the  deed  or  in  the  notes  given  for  the  deferred  payments,  the  title 
to  the  land  does  not  vest  in  the  vendee.  In  such  case  the  contract  is 
executory,  the  superior  title  remains  in  the  vendor  and  does  not  pass 
to  the  vendee,  except  upon  a  compliance  by  him  with  the  terms  of 
the  contract.  If  the  vendee  makes  default,  the  vendor  may,  at  •  his 
election,  rescind  the  contract  and  recover  the  land,  or  he  may  affirm 
the  contract  and  have  judgment  for  his  debt  with  a  foreclosure  of 
the  vendor's  lien.  If  he  sues  on  the  note  with  a  prayer  for  a  fore- 
closure of  his  lien  after  the  expiration  of  four  years  from  the  matur- 
ity of  the  note,  and  the  statute  of  limitation  is  invoked,  he  may  still 
rescind  the  contract  and  upon  a  proper  amendment  of  his  pleadings 
sue  and  recover  the  land.  It  is  also  equally  well  settled  that  the 
assignee  of  a  vendor's  lien  note,  such  as  we  have  referred  to,  can  not 
maintain  a  suit  to  recover  the  land,  unless,  in  addition  to  the  assign- 
ment of  the  note,  he  has  procured  the  superior  title  to  the  land  which 
remained  in  the  vendor.  His  only  remedy,  as  mere  assignee  of  the 
note,  is  a  suit  upon  the  note  with  a  foreclosure  of  the  vendor's  lien 
upon  the  land.  By  the  transfer  of  the  note  to  him  he  acquires  no 
interest  in  the  land,  and  the  vendor  holds  the  legal  title  to  the  land 
in  trust  for  him  only  in  a  limited  or  qualified  sense,  that  is,  as  said 
in  Loan  and  Trust  Co.  v.  Beckley,  93  Texas,  267,  *^The  trust  in 
favor  of  the  assignee,  under  the  decisions  of  our  court,  goes  only  to 
the  extent  that  the  assignor  can  not  dispose  of  the  legal  title  so  as 
to  defeat  the  lien  of  the  assigned  note."  (Russell  v.  Kirkbride,  62 
Texas,  455.)  But  if  the  assignee  of  such  note  secures  from  the 
vendor  a  conveyance  of  the  land,  even  after  the  note  has  become 
barred  by  the  statute  of  limitation,  he  may  then,  if  the  note  is  not 
paid,  recover  the  land  as  the  vendor  might  have  done  as  the  original 
holder  of  such  note,  decisions,  beginning  with  Browning  v.  Estes, 
3  Texas,  463,  bearing  on  the  propositions  will  be  found  in  very 
many  volumes  of  our  reports. 

White  V.  Cole,  87  Texas,  500,  was  a  case  in  which  the  vendor  of 
the  land  had  assigned  a  note  executed  for  a  part  of  the  purchase 
money.  This  note  was  assigned  by  the  vendor  to  Mrs.  White,  and 
subsequently  and  after  the  note  was  barred  by  limitation  the  vendor 
also  conveyed  to  her,  by  quitclaim  deed,  all  his  right,  title  and  interest 
in  the  land.  Suit  was  brought  on  the  note  by  Mrs.  White  and  to 
foreclose  the  lien.  The  defendant  pleaded  the  statute  of  limitation, 
whereupon  Mrs.  White  amended  her  pleadings  and  by  an  action  of 
trespass  to  try  title  sought  to  recover  the  land.  It  was  held  that 
the  superior  title  passed  by  the  deed  from  the  original  vendor  and 
vested  in  Mrs.  White,  notwithstanding  such  conveyance  was  not  made 
at  the  date  of  the  assignment  of  the  note,  but  after  the  note  had  be- 
come barred  by  the  statute  of  limitation,  and  that  Mrs.  White,  hold- 
ing both  the  note  and  legal  title,  could  recover  the  land.  The  court 
said,  in  effect,  that  the  deed  from  the  vendor  of  the  land  to  the 
vendee  was,  under  the  settled  law  of  this  State,  a  mere  contract  to 
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convey,  leaving  the  vendor  the  holder  of  the  legal  title  to  the  land 
and  the  lien  for  security  of  the  note;  that  the  vendee  having  forced 
Mrs.  White,  by  limitation,  to  rescind  the  contract  and  assert  her 
superior  title  in  a  suit  of  trespass  to  try  title,  and  having  in  such 
suit  joined  issue  and  rested  his  case  upon  a  question  of  title  without 
offering  to  perform  his  part  of  the  contract,  he  can  not  complain 
that  judgment  was  rendered  against  him  for  the  land.  Citing  Hamb- 
len V.  Folts  &  Walsh,  70  Texas,  133,  and  Stone  Land  &  Cattle  Co. 
V.  Boon,  73  Texas,  551. 

Nor  can  the  vendee  in  an  executory  contract  of  the  character  under 
consideration,  or  those  holding  through  him,  acquire  title  to  the 
land  sold,  except  by  payment  of  the  purchase  money.  Until  such 
payment  the  legal  title  remains  in  the  vendor,  unless  conveyed  by 
him,  who  holds  it  as  a  security  for  the  performance  of  the  vendee's 
obligation  and  to  a  certain  extent  as  the  trustee  for  the  vendee,  sub- 
ject to  such  performance.  After  default  by  the  vendee,  however,  in 
the  payment  of  the  purchase  money,  the  title  remaining  in  the  vendor 
becomes  the  superior  legal  and  equitable  title,  and,  as  we  have  seen, 
will  support  an  action  of  trespass  to  try  title  by  him,  if  he  has  not 
parted  with  such  title,  to  recover  the  land;  or  if  conveyed  by  him  to 
the  assignee  of  the  purchase  money  note,  will  enable  such  assignee 
to  maintain  such  a  suit.  (White  v.  Cole,  supra.)  This  being  true, 
it  seems  to  irresistibly  follow  that  if  the  vendor  dies  before  conveying 
such  title  it  will  descend  to  and  vest  in  his  heirs  to  be  held  or  dis- 
posed of  by  them,  in  the  same  manner  as  the  vendor  might  have 
dealt  with  it  in  his  lifetime.  (McCord  v.  Hames,  38  Texas  Civ. 
App.,  239;  Hamblen  v.  Folts  &  Walsh,  supra;  3  Pomeroy's  Equity, 
(3d  ed.),  sec.  1261;  1  Perry  on  Trust  (5th  ed.),  sec.  342.)  We  there- 
fore hold  that  according  to  the  allegations  of  appellant's  petition  as 
set  out  in  the  former  part  of  this  opinion  the  title  to  the  land  in 
controversy  descended  upon  the  death  of  C.  A.  Langford  and  A. 
Cameron  to  their  respective  heirs,  with  the  right  in  them  to  enforce 
or  convey  it  under  the  same  circumstances  as  their  ancestors  might 
have  done.  That  had  their  said  ancestors  lived  they  could  have  con- 
veyed said  title  to  appellant,  as  the  holder  of  the  note  in  question, 
so  long  as  said  note  remained  unpaid,  and  having  died  their  heirs 
could  do  likewise.  That  appellant  being  the  holder  of  said  note  ac- 
cording to  the  allegations  of  his  petition,  as  the  administrator  of  the 
estate  of  0.  W.  Spradling,  deceased,  and  the  heirs  of  Langford  and 
Cameron  having  conveyed  to  him  the  land  in  controversy,  and  the 
appellees  having  pleaded  the  statute  of  limitation  in  bar  of  said  note, 
he  showed  a  cause  of  action  for  the  recovery  of  the  land,  and  the 
court  erred  in  sustaining  the  demurrer  of  which  complaint  is  made 
in  this  court. 

We  do  not  understand  that  the  case  of  Douglass  v.  Blount,  95 
Texas,  369,  or  any  other  decision  of  our  Supreme  Court,  is  in  con- 
flict with  the  conclusion  we  have  reached.  The  precise  question  here 
decided  was  not  involved  in  that  case,  and  any  remarks  therein, 
apparently  inconsistent  with  the  views  we  have  expressed,  must  be 
understood  as  having  been  made  with  reference  to  the  particular 
facts  of  that  case. 
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The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

OK  MOTION  FOB  BEHEABING. 

Appellees'  motion  for  a  rehearing  presents  no  good  reason  for  a 
departure  from  our  original  opinion,  and  will  be  overruled.  Further- 
more, upon  the  filing  of  said  motion  we  certified  the  questions  in- 
volved to  the  Supreme  Court  of  the  State  for  decision,  and  that 
court,  as  shown  in  its  opinion,  written  by  Associate  Justice  Brown, 
reached  the  same  conclusion  arrived  at  by  this  court.  (102  Texas, 
118.) 

Reversed  and  remanded. 


J.  B.  Adoue  v,  M.  W.  Kibby,  Administbatob. 

Decided  December  12,  1908. 

Promissory  Note — ^Attorney's  Fee— Necessity  for  Attorney. 

A  creditor  of  an  estate  held  a  promissory  note  executed  by  the  decedent 
and  secured  by  mortgage  lien,  in  which  it  was  stipulated  that  if  the  note  was 
placed  in  the  hands  of  an  attorney  for  collection  or  if  collected  by  suit,  ten 
percent  additional  would  be  due  as  attorney's  fee;  soon  after  the  administrator 
qualified,  and  before  the  creditor  had  taken  any  steps  to  establish  his  claim, 
the  administrator  notified  the  creditor  that  he  was  ready  and  willing  to  pay 
the  claim  upon  approval  by  the  court,  and  prepared  and  handed  to  the  creditor  a 
proper  proof  of  the  claim,  which  the  creditor  did  not  use,  but  placed  his  claim 
in  the  hands  of  an  attorney  who  prepared  the  necessary  affidavit  and  presented 
the  claim  to  the  administrator  for '  allowance ;  the  administrator  allowed  the 
claim  in  full,  except  the  ten  per  cent  added  for  attorney's  fee  which  was  dis- 
allowed. In  a  suit  upon  the  note  and  to  collect  the  attorney's  fee,  held,  that 
no  such  necessity  existed  for  the  services  of  an  attorney  as  would  create  the 
contingency  for  the  payment  of  the  attorney's  fee  stipulated  in  the  note,  and 
the  creditor  was  not  entitled  to  recover  the  same. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Thomas  P.  Nash. 

FKppen  &  McCormick,  for  appellant. — ^When  a  note  against  an  estate 
is  presented  for  allowance,  and  the  administrator  allows  the  principal 
and  interest,  but  rejects  a  claim  for  ten  percent  attorneys'  fees  which  the 
note  stipulates  shall  be  paid,  such  rejection  of  a  part  of  the  claim  au- 
thorizes the  holder  to  sue  for  the  full  amount  of  principal,  interest 
and  attorneys^  fees,  and  such  a  suit  will  entitle  the  holder  of  the  note 
to  the  allowance  of  attorneys'  fees,  which  the  note  stipulates  shall  be 
paid  in  case  suit  is  necessary  to  collect  it.  Revised  Statutes  of  Texas, 
articles  2015,  2018,  2020,  2022,  2024,  2026;  Eakin  v.  Scott,  70  Texas, 
442;  Simmons  v.  Terrell,  75  Texas,  275;  Martin-Brown  Co.  v.  Perrill, 
77  Texas,  199;  Morrill  v.  Hoyt,  83  Texas,  59;  Kendall  v.  Page,  83 
Texas,  131;  Huddleston  v.  Kempner,  21  S.  W.,  946;  Smith  v.  Pick- 
ham,  28  S.  W.,  565 ;  Sturgis  National  Bank  v.  Smyth,  30  S.  W.,  678 ; 
Dieter  v.  Bowers,  84  S.  W.,  847 ;  Stansell  v.  Cleveland,  64  Texas,  660 ; 
Miner  v.  Paris  Ex.  Bank,  53  Texas,  559;  Durst  v.  Swift,  11  Texas, 
273;  Yetter  v.  Hudson,  57  Texas,  604;  Cotton  v.  Jones,  37  Texas,  36; 
Harrison  Machine  Works  v.  Reigor,  64  Texas,  89. 

Where  the  contract  gave  the  owner  and  holder  of  a  note    the  right 
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to  declare  it  immediately  due,  without  notice,  in  case  any  of  the  interest 
coupons  remained  unpaid  for  tea  days  after  the  same  became  due,  the 
filing  of  the  claim  with  the  administrator  was  an  election  to  declare 
it  due,  and  no  notice  was  required  and  no  declaration  need  have  pre- 
ceded the  filing  of  the  claim,  as  the  two  acts  were  concurrent.  Chase 
V.  First  National  Bank,  1  Texas,  Civ.  App.,  595,  and  cases  there  cited; 
Dieter  v.  Bowers,  84  S.  W,,  849,  and  cases  there  cited;  Kempner  v. 
Comer,  73  Texas,  196;  Jones  on  Mortgages,  sees.  1179-1186,  and  cases 
cited;  Swearingen  v.  Lahner,  61  N.  W.,  431,  26  li.  B.  A.,  765;  56 
Am.  St.  Eep.,  261  (Iowa), 

The  death  of  A.  Berger  and  administration  on  his  estate  rendered  the 
presentation  of  plaintiff's  claim  necessary,  and  the  maker  of  the  note 
having  agreed  to  pay  a  certain  percent  for  attorneys'  fees  in  case  the 
note  was  placed  in  the  hands  of  an  attorney  for  collection,  or  if  col- 
lected by  suit,  and  the  holder  of  the  note  having  agreed  with  the  at- 
torneys in  whose  hands  it  was  placed  that  the  attorneys'  compensation 
should  be  the  amount  stipulated  in  the  note,  the  obligation  became 
absolute,  and  the  additional  sum  for  attorneys'  fees,  as  contracted  for 
by  the  plaintiff,  became,  a  part  of  the  sum  due,  and  the  holder  of  the 
note  was  entitled  to  recover  the  same,  though  the  administrator  had 
been  ready,  willing  and  able  to  pay  the  same.  Cotton  v.  Jones,  37 
Texas,  36;  Simmons  v.  Terrell,  75  Texas,  275;  Morrill  v.  Hoyt,  83 
Texas,  59;  Huddleston  v.  Kempner,  21  S.  W.,  947;  Smith  v.  Pickham, 
28  S.  W.,  566 ;  Sturgis  Nat.  Bank  v.  Smyth,  30  S.  W.,  678 ;  Nease  v. 
James,  72  S.  W.,  87;  Dunovant's  Estate  v.  Stafford,  81  S.  W.,  102; 
Dieter  v.  Bowers,  84  S.  W.,  849. 

Thomas  &  Sewell  and  Barry  Miller,  for  appellee. — The  holder  of  a 
promissory  note  containing  a  stipulation  for  attorney's  fees,  can  not 
recover  the  attorney's  fees  if  it  was  not  necessary  to  bring  suit  upon 
the  note,  or  if  by  his  own  act  the  holder  makes  the  necessity  for  bring- 
ing suit  or  other  judicial  proceedings  to  collect  the  note.  Haynes  v. 
Halverton,  111  S.  W.,  166;  Elmore  v.  Bugely,  107  S.  W.,  151. 

BAINEY,  Chief  Justice. — This  suit  was  brought  by  J.  B.  Adoue 
against  M.  W.  Kirby,  administrator  of  the  estate  of  A.  Berger,  de- 
ceased, to  recover  on  a  note  for  $6,000,  interest  and  ten  percent  at- 
torney's fees,  and  to  foreclose  a  mortgage  to  secure  the  payment  of  same. 

No  contest  was  made  as  to  the  validity  of  the  note  or  mortgage  or  to 
a  recovery  thereon,  except  as  to  the  attorney's  fees  stipulated  in  the 
note,  and  on  this  exception  it  was  contended  that  there  was  no  necessity 
for  the  placing  of  said  note  in  the  hands  of  an  attorney,  and  therefore 
a  recovery  for  attorney's  fees  should  not  be  claimed. 

The  case  was  tried  by  the  court  without  a  jury,  and  judgment  ren- 
dered for  plaintiff  for  the  amount  of  the  note,  less  attorney's  fees. 
From  said  judgment  this  appeal  is  prosecuted. 

The  facts  are  that  A.  Berger,  who  died  January  12,  1907,  and  who, 
before  his  death,  executed  the  note  and  mortgage  sued  on.  Said  note 
is  as  follows : 

"On  the  8th  day  of  May,  1911,  without  grace,  for  value  received,  I 
hereby  promise  to  pay  to  the  order  of  J.  B.  Adoue  at  the  oflSce  of  Na- 
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tional  Bank  of  Commerce  in  the  city  of  Dallas  in  Dallas  County,  Texas, 
the  principal  sum  of  six  thousand  dollars,  in  gold  coin  of  the  United 
States  of  America  of  the  present  standard  of  weight  and  fineness,  with 
current  rate  of  exchange  on  the  ciiy  of  New  York,  and  with  interest 
thereon  from  the  date  hereof  at  the  rate  of  seven  percent,  per  annum, 
payable  semi-annually,  on  the  —  day  of  November  and  May  in  each  and 
every  year,  according  to  the  tenor  and  effect  of  ten  interest  coupons  of 
two  hundred  and  ten  and  00/100  dollars  each,  bearing  even  -date  here- 
with and  attached  to  this  note,  and  numbered  from  one  to ,  both 

inclusive.  This  note  and  said  coupons  bear  interest  after  they  become 
due  at  the  rate  of  ten  percent  per  annum. 

^^It  is  also  agreed  that  in  case  any  of  said  coupons  remain  unpaid 
for  ten  days  after  the  same  become  due,  or  in  case  of  failure  to  com- 
ply with  any  of  the  agreements  and  conditions  set  forth  in  the  Deed 
of  Trust  given  to  secure  this  note,  then  at  the  election  of  the  legal 
holder  hereof,  at  any  time  thereafterwards  made,  the  principal  sum  ex- 
pressed in  this  note,  with  all  accrued  interest,  may,  by  said  holder,  be 
declared  immediately  due,  without  notice,  and  may  be  collected  forth- 
with by  sale  under  said  Deed  of  Trust,  or  otherwise,  as  such  holder 
may  elect.  And  if  this  note  is  placed  in  the  hands  of  an  attorney  for 
collection,  or  if  collected  by  suit,  I  agree  to  pay  ten  percent  additional 
on  the  principal  and  interest  due  as  attorney's  fees. 

"Dated  at  Dallas,  Texas,  this  8th  day  of  May,  1906.'' 

On  March  13,  1907,  M.  W.  Kirby  was  appointed  and  qualified  as 
administrator  of  the  estate  of  A.  Berger,  deceased.  About  ten  days 
thereafter  Kirby  notified  Adoue  of  his  appointment  and  asked  him  if 
he  handn't  better  file  what  claims  he  had  against  the  estate,  that  he 
wanted  to  wind  the  estate  up.  Adoue  replied,  "I  don't  know  as  there 
18  much  hurry,  I  have  a  year."  Adoue  gave  to  Kirby  a  statement  of 
said  indebtedness  and  Kirby  had  proof  of  same  prepared  and  handed 
same  to  Adoue  for  his  signature  to  be  presented  to  the  court  for  ap- 
proval, and  upon  approval  by  the  court  the  said  administrator  was  ready 
and  willing  to  pay  the  same,  said  estate  being  solvent.  On  May  8, 
1907,  thereafter,  an  installment  of  interest,  $210,  fell  due,  and  soon  there- 
after Adoue  placed  the  claim  in  the  hands  of  his  attorney,  agreeing 
to  pay  ten  percent  for  collection.  The  attorney  prepared  the  proof  of 
claim,  which  was  signed  by  Adoue,  and  it  was  then  presented  to  the 
administrator  for  allowance,  who  endorsed  thereon  his  approval,  in 
effect,  for  all  the  claim,  except  the  attorney's  fees  of  ten  percent.  Mr. 
J.  A.  Smith,  who  was  a  partner  in  business  with  Kirby,  and  had  bought 
an  interest  in  the  estate  of  A.  Berger  before  Kirby's  appointment  as 
administrator,  paid  to  Adoue  a  note  of  $1500  held  by  Adoue  against 
the  estate,  and  at  that  time  informed  Adoue  that  at  any  time  he  wanted 
his  money  on  his  indebtedness  to  let  him  know,  that  the  estate  was  in 
shape  to  pay  it  at  any  time  he  presented  it.  Adoue  impressed  the  ad- 
ministrator that  he  was  in  no  hurry  for  his  money;  when  interest  in- 
stallment fell  due  he  never  notified  the  administrator  that  it  was  due 
and  that  he  wanted  his  money,  or  that  he  had  elected  to  declare  all  of 
principal  and  interest  due.  After  suit  Eirby  made  a  tender  for  the 
amount,  less  attorney's  fees. 
Vol.  LIT.  Civil— 40. 
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The  question  for  our  consideration  is,  whether  or  not  under  the  fore- 
going facts  such  a  necessity  arose  as  justified  Adoue  to  place  the  claim 
in  the  hands  of  an  attorney  for  collection  that  entitles  him  to  recover 
the  ten  percent  attorney's  fees  stipulated  in  the  note.  We  feel  con- 
strained to  answer  in  the  negative. 

In  the  cases  of  Simmons  v.  Terrell,  75  Texas,  275;  Morrill  v.  Hoyt, 
83  Texas,  69;  and  Huddleston  v.  Kempner,  1  Texas  Civ.  App.,  211, 
our  courts  have  held  that  attome/s  fees  stipulated  in  a  note  were  re- 
coverable where  it  was  necessary  to  employ  an  attorney  to  prove  up 
and  present  the  claim  to  the  administrator.  From  a  consideration  of 
those  cases  we  think  it  will  appear  that  no  question  was  raised  as  to 
the  necessity  for  the  claim  to  be  placed  in  the  hands  of  an  attorney, 
but  that  it  can  be  inferred  legal  proceedings  were  necessary  to  enforce 
collection. 

In  the  case  under  consideration  the  proof  clearly  shows  that  had  the 
administrator  been  notified  that  Adoue  wanted  his  money,  it  would 
have  been  paid.  It  is  true,  it  was  payable  at  Adoue's  bank,  but  the 
administrator  was  impressed  with  the  belief  that  Adoue  was  not  in  a 
hurry  for  the  money  by  the  statement,  "I  don't  know  as  there  is  much 
hurry,  I  have  a  year.''  That  by  the  terms  of  the  note  Adoue  was  not 
legally  bound  to  give  Kirby  notice  that  the  claim  was  due,  yet  it  was 
about  as  convenient  to  notify  him  as  it  was  to  place  the  claim  in  the 
hands  of  an  attorney,  and  it  seems  to  us  that  business  courtesy  at  least 
would  have  called  for  such  a  notice. 

Again,  while  the  administrator  would  have  paid  the  claim  without 
its  being  proved  up  and  approved  by  the  court,  yet  he  preferred  that 
that  course  be  taken  and,  to  save  Adoue  any  costs,  he  had  the  neces- 
sary papers  prepared  for  the  proof  and  presented  to  Adoue  for  signa- 
ture, but  these  Adoue  did  not  use,  and  no  reason  was  given  to  the  ad- 
ministrator nor  any  objection  urged  thereto,  though  in  his  testimony  he 
says,  in  effect,  that  the  claim  was  large,  and  he  preferred  his  own  at- 
torneys in  the  matter.  His  attorneys  could  have  examined  said  proof 
and  told  him  whether  it  was  properly  prepared,  and  if  not,  they  could 
have  prepared  another  at  much  less  expense  than  the  ten  percent  stipu- 
lated in  the  note. 

No  demand  was  made  on  Kirby  to  pay  the  claim,  nor  any  effort  what- 
ever was  made  by  Adoue  to  collect  it  before  placing  it  in  the  hands  of 
his  attorneys,  Kirby  being  ready  and  willing  to  pay,  and  the  proof  of 
the  claim  having  been  prepared  and  tendered  by  Kirby  without  costs 
to  Adoue,  no  necessity  existed  for  the  services  of  an  attorney,  such  as 
created  the  contingency  for  the  payment  of  the  attorney's  fees  stipu- 
lated in  the  note.  (Haynes  v.  Halverton,  111  S.  W.,  166.)  The  judg- 
ment is  affirmed. 

ON  MOTION  FOR  REHEARING. 

In  our  original  opinion  we  say  that  "the  proof  of  the  claim  having 
been  prepared  and  tendered  by  Kirby  without  cost  to  Adoue,"  etc. 
This  statement  is  alleged  to  be  a  mistake,  as  Kirby  testified  in  effect 
that  he  never  prepared  and  tendered  a  proof  of  claim  to  Adoue.  It 
is  true  that  Kirby  so  testified,  but  there  is  testimony  that  a  proof  of 
claim  was  prepared  by  an  attorney,  whom  the  evidence  shows  was 
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Earby's  attorney,  and  handed  to  Eirby.  Just  who  presented  it  to  Adoue 
for  his  signature  the  evidence  does  not  show,  but  it  is  an  uncontro- 
verted  fact  that  such  an  instrument  was  prepared  and  handed  to  Adoue. 
He  testified:  "I  remember  their  presenting  a  paper  to  me:  I  don^t 
remember  the  exact  wording  of  it,  or  the  amount  of  the  claim,  but  I 
am  satisfied  it  was  a  proof  of  claim.  I  did  not  sign  it  because  I  did 
not  want  to  trust  my  claim  in  the  hands  of  their  attorney.*' 

So,  it  is  immaterial  whether  Kirby,  or  someone  else  for  him,  pre- 
pared and  handed  the  proof  of  claim  to  Adoue,  the  legal  effect  is  the 
same. 

The  claim  was  never  presented  for  payment  and,  under  the  circum- 
stances of  this  case,  it  would  be  inequitable  to  allow  a  recovery  for  at- 
torney's fees,  and  tiie  motion  for  rehearing  is  overruled. 

Affirmed. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


PiEBBB  A.  Menabd  et  al.  v.  Mary  E.  McDonald  et  al. 

Decided  December  15«  1908. 

1. — ^Partition — Sale  of  Land — County  of  Sale— Judgment — Collateral  Attaok. 

Even  if  it  be  true  that  under  the  provisions  of  articles  2360  and  3621,  Rev. 
Stats.,  a  sale  of  land  for  the  purpose  of  partition  should  be  made  in  the  county 
in  which  the  land  is  situated,  still  an  order  of  a  court  having  jurisdiction  of 
the  parties  and  the  subject  matter,  directing  that  the  sale  be  made  in  a  different 
county  and  a  sale  in  pursuance  of  such  order,  are  not  void  in  the  sense  that 
they  are  subject  to  a  collateral  attack. 

8. — Jurisdiction — ^Deilnition. 

Jurisdiction  means  the  lawful  power  to  hear  and  determine  the  matter  in 
controversy.    The  validity  of  a  judgment  does  not  depend  upon  its  correctness. 

3. — ^Partition — Citation  by  Publication — ^Adjudication  of  Costs. 

Because  a  decree  of  partition  incidentally  adjudges  the  costs  of  the  pro- 
ceeding against  the  several  parties  to  the  suit,  it  does  not  follow  that  the 
judgment  is  such  a  personal  judgment  as  cannot  be  rendered  against  nonresi- 
dents who  are  cited  by  publication  and  who  appear  only  by  an  attorney  ap- 
pointed by  the  court. 

4. — ^Partition — Citation  by  Publication — Sui&cienoy. 

A  petition  in  a  suit  for  partition  contained  a  prayer  for  partition  and, 
in  case  the  land  was  incapable  of  division,  for  a  sale  for  that  purpose;  it  also 
contained  a  prayer  for  general  relief;  .the  defendants  were  nonresidents;  the 
citation  by  publication  was  regular  in  all  respects  but  omitted  the  specific 
prayer  for  a  sale  of  the  land  if  found  to  be  incapable  of  partition.  Held,  that 
such  specific  prayer  was  not  essential;  a  sale  would  have  been  authorized  by 
the  prayer  for  general  relief.  The  omission  did  not  affect  the  jurisdiction  of 
the  court  to  order  a  sale  of  the  land. 

5. — Citation — ^Eeeital  in  Judgment. 

A  recital  in  an  order  appointing  a  guardian  ad  litem  in  a  suit  for  parti- 
tion, that  the  defendants  ''had  been  duly  cited  by  publication"  will  support 
the  jurisdiction  of  the  court  as  against  a  collateral  attack  on  the  ground  that 
the  citation  was  defective. 

Appeal  from  the  District  Court  of  Polk  County.    Tried-  below  before 
Hon.  L.  B.  Hightower. 
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Stevens  &  Pickett,  for  appellants. — A  sale  under  execution  is  void 
if  the  land  is  located  in  a  county  different  from  that  in  which  the  sheriff 
makes  the  sale ;  and  also  a  sale  to  effect  a  partition  of  land  (where  the 
commissioners  have  reported  the  same  impracticable  of  partition)  is 
void  if  made  by  the  sheriff  of  one  county,  and  the  land  so  sold  by  him 
is  located  in  another.  Aired  v.  Montague,  26  Texas,  733;  Casseday 
v.  Norris,  49  Texas,  613;  Sinclair  v.  Stanley,  64  Texas,  72;  Moody 
v.  Moller,  72  Texas,  635;  art.  3621,  Bev.  Stats.  1895. 

Where  land  is  sold  to  satisfy  a  judgment  for  costs  against  non-resi- 
dents of  Texas  rendered  against  them  in  a  cause  where  they  were  cited 
only  by  publication,  and  of  which  they  had  no  notice,  and  in  which 
they  made  no  appearance  except  by  the  attorney  appointed  by  the  court 
to  answer  for  them,  the  deed  of  the  sheriff  making  such  sale  is  wholly 
inoperative  and  void.  Taliaferro  v.  Butler,  77  Texas,  580 ;  Foote  v.  Sew- 
all,  81  Texas,  659 ;  Hardy  v.  Beaty,  84  Texas,  562 ;  Pool  v.  Lamon,  28 
S.  W.,  363 ;  Gillon  v.  Wear,  28  S.  W.,  1015. 

Where  nonresidents  are  cited  by  publication,  the  statute  providing 
for  such  service  by  publication  must  be  strictly  complied  with  in  order 
to  give  the  court  jurisdiction  over  the  property  of  the  nonresident  de- 
fendants so  cited;  and  if  the  citation  published  insufficiently  describes 
the  cause  of  action,  no  jurisdiction  is  acquired  thereby.  Netzorg  v. 
Green,  26  Texas  Civ.  App.,  119;  Byrnes  v.  Sampson,  74  Texas,  79. 

The  return  of  a  sheriff  is  not  sufficient  to  show  what  distribution  he 
has  made  of  the  money  bid  at  the  execution  sale ;  and  furthermore,  re- 
ceipts filed  by  the  sheriff,  with  his  return,  are  not  evidence  of  payment 
to  the  parties  purporting  to  sign  them,  unless  the  execution  thereof  is 
proven,  where  such  receipts  can  not  come  under  the  designation  of  an- 
cient instruments.  Brown  v.  Lane,  19  Texas,  208;  Fisk  v.  Miller,  13 
Texas,  225;  May  v.  Pollard,  28  Texas,  678;  Drew  v.  Harrison,  12 
Texas,  281. 

Tho8.  B.  Oreenwood,  F,  Campbell,  T.  F.  Meece,  J.  Holshousen  and 
Jas.  C.  Feagin,  for  appellees. 

REESE,  Associate  Justice. — Pierre  A.  Menard  et  al.  sued  Mary 
E.  MacDonald  et  al.  in  trespass  to  try  title  to  recover  the  Peter  J. 
Menard  league  of  land  lying  in  Polk  County.  The  case  was  tried  with- 
out a  jury  and  judgment  rendered  for  defendants,  from  which  plain- 
tiffs appeal. 

The  material  facts  are  as  follows :  *  All  parties  claim  title  under  Pierre 
Menard,  ancestor  of  appellants;  appellants  by  inheritance  from  said 
Pierre,  and  appellees  under  a  sale  and  sheriff's  deed  under  a  decree 
of  the  District  Court  of  San  Jacinto  County  in  a  partition  proceeding. 
The  questions  presented  by  this  appeal  involve  the  validity  of  the  sale 
under  the  decree  aforesaid,  the  facts  with  regard  to  which  are  as  fol- 
lows : 

On  August  29,  1878,  Edmund  Menard  and  Estelle  B.  Franklin  insti- 
tuted in  the  District  Court  of  San  Jacinto  County,  Texas,  an  action 
for  the  partition  among  plaintiffs  and  defendants  of  two  tracts  of  land, 
one  tract  being  in  San  Jacinto  County,  and  the  other  being  the  league 
in  controversy,  being  in  Polk  County.    The  defendants,  of  whom  there 
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were  many,  were  heirs  of  Pierre  Menard  and  with  plaintiffs  constituted 
all  of  his  heirs.  The  present  plaintiifs,  appellants  here,  are  the  heirs  of 
the  defendants  in  the  partition  suit.  In  the  petition  the  respective 
places  of  residence  of  the  defendants  were  set  out  showing  that  they 
were  all  nonresidents  of  the  State  of  Texas.  Upon  proper  affidavit 
made,  defendants  were  cited  by  publication.    The  return  of  the  sheriff 

on  the  citation  shows  that  the  citation  came  to  hand  on  the day 

of  September,  1878,  and  was  executed  by  causing  publication  to  be  made 
for  four  successive  weeks  previous  to  and  up  to  the  fourth  Monday  in 
September,  1878.  The  affidavit  of  the  publisher  shows  publication  ac- 
cordingly complete  prior  to  the  fourth  Monday  in  September,  1878.  On 
April  7,  1879,  the  court  made  an  order  appointing  G.  I.  Turnley  at- 
torney to  represent  the  adult  defendants,  and  guardian  ad  litem  to 
represent  the  minors,  reciting  in  the  order  that  "citation  by  publica- 
tion had  been  duly  made."  Turnley  answered  for  all  the  defendants 
as  attorney  and  guardian  ad  litem.  On  April  8,  1879,  a  decree  was 
entered  establishing  the  respective  interests  of  the  parties,  plaintiffs 
and  defendants,  in  the  two  tracts  of  land,  describing  the  same,  and  ap- 
pointing commissioners  to  make  partition.  Writ  of  partition  was  issued 
to  the  commissioners  June  2,  1879.  The  commissioners  reported  un- 
der oath  that  partition  of  the  land  was  impracticable,  that  it  would 
greatly  lessen  the  value  of  the  property,  and  be  attended  witli  great 
expense,  and  that  a  sale  was  necessary  to  effect  a  partition.  The  value 
of  the  land,  7638  acres,  is  stated  to  be  $3819.     The  report  was  sworn 

to day  of  November,  1879.    It  is  stated  in  appellants'  brief  that 

this  report  was  made  the  same  day  that  the  commission  issued,  but 
we  think  they  are  misled  by  the  endorsement,  evidently  upon  the  back 
of  the  commission,  "Filed  June  2/79.'*  It  is  not  material,  but  we  find 
that  this  report  was  made  some  time  in  November,  1879.  Upon  the 
filing  of  this  report  a  decree  was  made  and  entered  by  the  court,  on 
November  21,  1879,  reciting  the  appointment  and  report  of  the  com- 
missioners, describing  the  land  and  ordering  that  the  land  (both  tracts) 
^T^e  sold  by  the  sheriff  of  San  Jacinto  County  as  under  execution,  in 
front  of  the  courthouse  door  of  San  Jacinto  County,  in  the  town  of  Cold 
Springs,  the  first  Tuesday  in  January,  1880,  after  giving  twenty  days 
notice  thereof  by  posting  at  three  public  places  in  San  Jacinto  County, 
one  of  which  shall  be  at  the  courthouse  door  of  said  county,  said  sale 
to  be  to  the  highest  bidder  for  cash,  and  the  proceeds  to  be  paid  to 
the  plaintiffs  and  defendants  herein  in  the  following  proportion,  to 
wit:  (setting  out  the  shares  of  the  respective  parties)  and  take  their 
receipts  for  the  same  which  we  will  file  with  the  papers  of  the  case.'' 
The  fees  of  the  commissioners  and  of  the  attorney  and  guardian  ad 
litem  were  fixed  and  ordered  paid  and  that  the  sheriff  deduct  the  same 
from  the  shares  of  the  defendants  in  the  proceeds  of  the  sale.  It  was 
further  adjudged  "that  the  costs  in  this  case,  including  the  fees  of  the  • 
commissioners,  shall  be  taxed  against  the  shares  of  each  plaintiff  and 
defendant  respectively  according  to  the  amount  received  by  him." 

Upon  this  decree  an  order  of  sale  was,  on  December  30,  1879,  is- 
sued to  the  sheriff  of  San  Jacinto  County  embodying  the  terms  of  the 
decree,  under  which  the  sheriff  of  San  Jacinto  County  sold  both  tracts 
of  land  for  a  lump  sum  of  $4782  to  Edmund  Menard,  one  of  the  plain- 
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tiffs.  The  sale  was  made  before  the  courthouse  door  of  San  Jacinto 
County  on  the  first  Tuesday  in  February,  1880,  and  return  made  April 
20,  1880.  The  return  states  that  the  sheriff  had  paid  over  to  the  com- 
missioners and  attorney  the  amounts  ordered,  ana  also  to  the  defend- 
ants the  respective  amounts  so  ordered  to  be  paid  them,  naming  the 
parties  and  the  amount  paid  to  each,  and  that  he  had  taken  the  re- 
ceipts of  the  defendants  respectively  (numbered  from  1  to  11)  and 
filed  the  same  with  the  clerk  in  accordance  with  the  order.  Among 
the  papers  of  the  case  were  found  nine  of  the  receipts,  which  were  in- 
troduced in  evidence  as  part  of  the  sheriff's  return.  The  receipts  are 
of  different  dates  from  March  29,  1880,  to  April  12,  1880,  and  each 
states  that  the  party  had  "received  of  Edmund  Menard*'  the  amount 
named  in  the  receipt. 

The  sheriff  executed  to  Edmund  Menard  a  deed  for  the  land  sold, 
on  the  day  of  the  sale,  reciting  the  payment  of  the  purchase  money, 
which  deed  was  filed  for  record  the  same  day.  The  appellees  all  claim 
title  under  this  deed,  and  it  is  not  disputed  that  they  have  valid  title 
unless  the  said  sale  and  conveyance  to  Edmund  Menard  is  void  as  to 
the  land  in  Polk  County,  in  controversy. 

By  their  first  assignment  of  error  and  propositions  thereunder  the 
contention  of  appellants  is  presented  that  the  sale,  and  conveyance  tiiere- 
under,  of  the  land  in  controversy  are  void  for  the  following  reasons: 

First.  Because  the  land  was  sold  by  the  sheriff  of  San  Jacinto 
County  at  the  courthouse  door  of  said  county,  the  land  lying  in  Polk 
County. 

Second.  The  land  was  sold  to  satisfy  a  personal- judgment  for  costs, 
defendants  being  nonresidents  cited  only  by  publication  and  making 
no  appearance  except  ,by  attorney  appointed  by  the  court. 

Third.  Because  the  citation  was  not  sufficient  to  give  the  court  jur- 
isdiction. 

These  objections  will  be  disposed  of  in  the  order  named. 

In  support  of  their  first  proposition  appellants  cite  Aired  v.  Mon- 
tague (26  Texas,  733),  and  other  cases,  in  each  of  which  the  question 
arose  upon  a  sale  of  property  "taken  by  virtue  of  an  execution"  as  pre- 
scribed by  art.  2360,  Rev.  Stats.  The  doctrine  announced  in  that  case 
has  been  frequently  followed  and  may  be  considered  settled.  (Cassedey 
V.  Norris,  49  Texas,  613;  Sinclair  v.  Stanley,  64  Texas,  72;  Moody  v. 
Moeller,  72  Texas,  635.) 

By  the  force  of  the  provision  in  art.  3621,  Bev.  Stats.,  that  sales  of 
land  for  partition  "shall  be  made  as  under  execution,*'  appellant  seeks 
to  bring  the  sale  now  in  question,  under  the  provision  of  art.  2360. 
Granting  that  it  was  intended  by  art.  3621  to  prescribe  that  sales  for 
partition  should  be  made  in  the  county  where  the  land  is  situated,  we 
can  not  agree  with  appellants'  conclusion  that  the  sale  of  the  league 
of  land  in  controversy  was  void,  and  so  subject  to  collateral  attack. 
The  decision  of  this  question  is  not  affected  by  the  fact  that  the  de- 
fendants in  the  partition  suit  were  cited  by  publication,  nor  by  the  fact 
that  they  had  no  actual  knowledge  of  the  proceeding,  which  was  a  pro- 
ceeding in  rem  in  the  larger  sense  in  which  that  term  is  used.  (Amdt 
V.  Griggs,  134  TJ.  S.,  316;  Pennoyer  v.  Neff,  95  U.  S.,  714;  Meyer  v. 
Kuhn,  65  Fed.,  712.)    It  is  not  disputed  here  that  it  was  a  proceeding 
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which  could  be  prosecuted  upon  service  by  publication  against  nonresi- 
dents. If  there  was  proper  service  by  publication^  the  defendants  were 
bound  by  the  judgment  and  sale  to  the  same  extent  as  though  they  had 
been  served  with  process  within  the  State.  Whether,  if  they  had  had 
actual  knowledge  of  the  sale  and  acquiesced  therein  and  received  the 
purchase  money,  they  would  have  been  estopped  to  deny  its  validity, 
is  another  question.  The  validity  of  the  sale  is  not  affected  by  the 
character  of  service  by  which  the  court  acquired  jurisdiction,  if  in  fact 
it  did  acquire  jurisdiction. 

The  contention  of  appellants  disregards  what  we  consider  the  con- 
trolling fact,  that  the  court  having  jurisdiction  of  the  subject  matter 
and  the  parties,  did,  in  fact,  order  the  sale  of  the  land  in  Polk  County 
to  be  made  by  the  sheriff  of  San  Jacinto  County  just  as  it  was  made. 
To  declare  the  sale  void,  we  must  declare  the  order  requiring  the  sale 
to  be  made,  void,  so  far  as*it  affected  the  sale  of  the  Polk  County  land. 
The  court  had  jurisdiction  of  the  subject  matter.  We  are  assuming 
that  it  likewise  had  jurisdiction  of  the  parties.  Nothing  was  lacking 
to  give  it  full  power  to  act.  In  Freetnan  on  Void  Judicial  Sales  it  is 
said:  "When  a  court  grants  an  order  of  sale,  and  in  pursuance  of 
such  order  the  property  thereby  authorized  to  be  sold  is  sold,  the  pur- 
chaser, to  maintain  his  title,  is  not  required  to  reestablish  the  facts 
which  the  court  must  have  found  to  be  true  before  it  entered  such  order, 
nor  yet  to  defend  the  legal  conclusions  which  the  court  drew  from  such 
facts.  If  any  errors  were  committed,  as  in  the  admission  or  rejection 
of  evidence,  or  in  making  findings  of  fact,  express  or  implied,  not  sus- 
tained by  the  evidence,  or  in  reaching  conclusions  not  warranted  by  the 
facts  found,  the  remedy  of  any  party  prejudiced  thereby  is  by  motion 
for  new  trial,  or  by  some  other  revisory  or  appellate  proceeding.  Fail- 
ing to  resort  to  this  remedy,  the  order  of  sale  must  be  respected,  and 
can  not  be  destroyed  by  any  collateral  assault."  (Freeman,  Void  Judi- 
cial Sales,  sec.  20,  page   80.) 

The  case  is  analogous  to  the  case  of  Nelson  v.  Bridge  (98  Texas, 
623).  The  statute  here  invoked  is  no  more  mandatory  than  the  one 
under  consideration  in  that  case,  which  prohibited  the  appointment  of 
administrators  after  the  lapse  of  four  years  from  the  death  of  the  de- 
cedent. The  Supreme  Court,  in  discussing  the  question  of  the  validity 
of  an  order  appointing  an  administrator  after  the  lapse  of  four  years, 
says:  "All  that  the  theory  of  nullity  rested  upon  is  the  positive  and 
mandatory  language  of  the  statute,  and  this,  in  our  opinion,  is  addressed 
to  the  Probate  Court  to  control  its  action  in  the  exercise  of  its  juris- 
diction and  is  not  a  denial  of  the  jurisdiction."  Jurisdiction  means 
lawful  power  to  hear  and  determine  the  matter  in  controversy  (Withers 
v.  Patterson,  27  Texas,  497),  and  this  includes  the  power  to  determine 
the  legal  results  to  follow  from  the  facts  pleaded  and  proven.  The 
validi^  of  the  judgment  does  not  at  all  depend  upon  its  correctness. 
The  principle  decided  in  Brown  v.  Christie  (27  Texas,  77)  and  ap- 
proved in  other  cases,  seems  to  us  to  be  applicable  to  this  case  so  far 
as  concerns  the  point  now  under  discussion.  The  question  in  that  case 
was  the  validity  of  a  sale  of  real  estate  made  by  a  guardian  on  the  25th 
day  of  the  month,  the  statutes  (Hartle/s  Digest,  arts.  1567-1174)  re- 
quiring such  sales  to  be  made  on  the  first  Tuesday  in  the  month.    The 
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sale  had  been  regularly  confirmed.  The  court  says:  "The  sale,  if  not 
made  at  the  time  required  by  law,  was  illegal  and  should  have  been 
set  aside  by  the  probate  court;  and,  if  it  improperly  confirmed  it,  its 
judgment  might  have  been  corrected  by  a  direct  proceeding  for  that 
purpose  by  any  one  having  an  interest  in  the  matter.  But  it  was  not 
open  to  the  collateral  inquiry  to  which  it  was  subjected  in  this  case 
by  the  instruction,  and  such,  we  believe,  has  been  the  general  current 
of  the  decisions  of  this  court.'*  This  effect  was  given  to  the  judgment 
of  confirmation.  Certainly  no  less  force  could  logically  have  been  given 
to  a  judgment  of  the  court  ordering  the  sale  to  be  made  at  a  different 
term  from  that  expressly  prescribed  by  the  statute.  It  is,  after  all,  the 
judgment;  that  judicial  determination,  by  a  court  having  jurisdiction, 
that  protected  the  sale  from  collateral  attack. 

If  the  law,  in  the  present  case,  had  provided  for  a  confirmation  of 
the  sale  by  the  District  Court,  and  the  sale"  as  made  had  been  so  con- 
firmed, under  the  authority  of  the  case  referred  to,  and  many  others 
to  the  same  effect,  there  can  be  no  question  that  the  sale  would  not  be 
subject  to  the  collateral  attack  here  made  upon  it.  It  would  seem  ab- 
surd to  declare  that  the  judgment  of  the  court  ordering  the  sale  to  be 
made  in  San  Jacinto  County,  so  far  as  its  validity  on  this  account  is 
affected,  should  have  any  less  force  or  validity  than  a  second  judgment 
confirming  the  act  previously  ordered  to  be  done  in  all  respects  as  it 
was  done. 

We  are,  therefore,  of  the  opinion  that,  even  if  appellants'  conten- 
tion be  true  that  the  statutes  in  question  required  the  sale  to  be  made 
in  Polk  County,  the  judgment  of  the  court  ordering  the  land  to  be 
sold  in  San  Jacinto  County,  and  the  sale  made  in  accordance  therewith, 
can  not  be  attacked  on  this  ground  in  this  collateral  proceeding. 

It  is,  however,  not  clear  that  the  court  could  not  properly  have  or- 
dered the  sale  to  be  made  in  San  Jacinto  County,  in  which  county  one 
of  the  tracts  ordered  to  be  sold  lay.  Article  2336,  Bev.  Stats.,  is  as  fol- 
lows :  *^here  the  execution  or  any  writ  in  the  nature  thereof  requires 
the  sale  or  delivery  of  specific,  real,  or  personal  property,  it  may  be 
issued  to  the  county  where  the  property  or  some  part  thereof  is  situ- 
ated." It  might,  with  good  reason,  be  held  that  this  article  of  the 
statute,  instead  of  article  2360,  applied  to  this  writ  "the  nature  of  a 
writ  of  execution  for  the  sale  of  specific  property,''  and  that  xmder  it 
the  court  acted  properly,  if  in  its  judgment  the  circumstances  warranted 
such  action,  in  ordering  both  tracts  sold  in  San  Jacinto  County.  (Miller 
v.  Edinburg  L.  M.  Co.,  14  Texas  Civ.  App.,.  309 ;  Buse  v.  Bartlett,  1 
Texas  Civ.  App.,  335.)  At  least  it  must  be  said  that  if  the  District 
Court  so  construed  the  statute  its  judgment  would  not  be  void.  It 
would  bring  the  case  clearly  within  the  principle  of  law  heretofore 
quoted  from  Freeman  on  Void  Judicial  Sales. 

It  is  also  a  fairly  reasonable  conclusion  that  by  virtue  of  its  general 
powers  as  a  court  of  equity,  the  District  Court  h?.d  the  power,  inde- 
pendently of  any  statute,  to  order  the  sale  to  be  made  as  it  was  made. 
(Grassmeyer  v.  Beesen,  18  Texas,  754;  Moore  v.  Blagge,  91  Texas,  162, 
163;  Sessions  v.  Peay,  23  Ark.,  39.) 

We  prefer  to  rest  our  conclusion  upon  the  ground  that  the  judgment 
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of  the  court  and  the  sale  made  in  accordance  therewith  can  not  be  at- 
tacked collaterally  even  though  erroneous. 

As  to  appellants'  second  objection.  The  sale  was  in  no  sense  a  sale 
under  execution  to  satisfy  a  judgment  for  costs.  The  character  of  the 
judgment  has  been  fully  set  out.  As  a  matter  entirely  incidental  to 
the  sale  for  partition  the  sheriff  was  ordered  to  pay  the  costs  out  of 
the  proceeds,  charging  the  parties  with  their  proportionate  shares.  The 
difference  between  such  a  proceeding  and  a  sale  under  execution  upon 
a  personal  judgment  against  defendants  cited  by  publication,  as  in  cases 
cited  by  appellants,  is  too  clear  to  require  discussion.  (Taliaferro  v. 
Butler,  77  Texas,  580;  Freeman  v.  Alderson,  119  TJ.  S.,  185;  Townes 
Texas  PL,  47.) 

Appellants'  third  objection  to  the  validity  of  the  judgment  is  based 
on  the  alleged  insuflBciency  of  the  citation  to  give  the  court  jurisdic- 
tion. This  objection  was  not  presented  in  the  trial  court  and  we  do  not 
think  it  can  be  presented,  for  the  first  time,  in  this  court,  and  for  that 
reason  should  not  be  considered.  If,  however,  the  objection  had  been 
seasonably  presented,  it  is  not  tenable.  The  prayer  of  the  petition  was 
for  partition  and,  in  case  the  land  was  incapable  of  division,  for  a  sale 
for  that  purpose.  There  was  also  a  prayer  for  general  relief.  The 
citation,  in  "the  brief  statement  of  the  cause  of  action'*-  required  by 
article  1235,  Sev.  Stats.,  contains  a  full  statement  of  the  cause  of  ac- 
tion, the  prayer  for  partition,  for  appointment  of  commissioners,  and  for 
general  relief,  but  omits  the  specific  prayer  for  a  sale  of  the  land  if 
found  to  be  incapable  of  partition.  This  was  not  essential.  The  prayer 
for  such  relief  was  not  necessary  to  authorize  the  court  to  order  a  sale. 
(Bev.  Stats.,  art.  3621;  Trammell  v.  Watson,  25  Texas  Sup.  216.) 
This  was  fully  authorized  by  the  prayer  for  general  relief.  However, 
even  if  this  citation  be  insufficient,  the  judgment  of  the  court  made  in 
April,  1880,  appointing  the  guardian  ad  litem  expressly  recites  gen- 
erally that  the  defendants  "had  been  duly  cited  by  publication/'  (Tread- 
way  V.  Eastburn,  57  Texas,  209;  Fowler  v.  Simpson,  79  Texas,  611.) 

We  conclude  that  none  of  the  objections  urged  by  appellants  to  the 
validity  of  the  sale  are  sufficient  to  have  authorized  the  trial  court  to 
declare  it  void,  and  that,  as  against  this  collateral  attack,  it  was  suffi- 
cient to  pass  the  title  of  the  land  in  controversy  to  the  purchaser  at 
the  sale. 

This  disposes  of  the  first,  third  and  fourth  assignments  of  error, 
which  are  overruled. 

The  second  assignment  complains  of  the  action  of  the  court  in  ad- 
mitting in  evidence  the  sheriflPs  return  and  receipts  to  show  the  pay- 
ment of  the  purchase  price  of  the  lands  sold  to  the  parties  at  interest. 
If  there  was  any  error  in  this  ruling,  which  we  do  not  decide,  it  was 
harmless.  The  evidence  was  introduced,  we  suppose,  to  show  estoppel 
in  case  the  court  concluded  the  sale  to  be  void.  As  the  sale  was  not 
void  this  became  immaterial. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Oaab,  Scott  &  Company  v.  0.  K.  Shannon. 

Decided  December  16«  1008. 

1. — ^Foreign  Corporation — ^License  Tax — Constitutional  Law. 

Though  a  former  permit  had  been  granted  a  corporation  of  another  SUte 
to  do  business  in  Texas  for  a  term  of  ten  years,  on  payment  of  the  franchise 
tax  then  fixed  by  law,  it  was  not  unconstitutional  for  the  Legislature  to  impose 
a  higher  tax  thereafter  and  during  such  term  for  the  same  privilege  and  to 
provide  for  forfeiture  of  the  right  to  do  business  on  failure  to  pay  it. 

2. — Same — ^Taxatlon. 

The  charge  imposed  by  a  State  on  the  privilege  granted  to  a  foreign  cor- 
poration to  do  business  therein  is  a  license,  and  not  a  property  tax;  and  this 
is  so  though  the  amount  required  to  be  paid  is  a  graduated  one,  based  on  the 
gross  receipts,  or  the  profits  of  the  business,  or  amount  of  capital,  or  such 
other  basis  as  may  be  fixed  by  the  Legislature;  and  this  does  not  constitute 
double  taxation. 

S. — ^Unlawful  Taxation — ^Voluntary  Payment — ^Protett. 

Payment  of  an  illegal  Remand,  with  full  knowledge  of  the  facts  which 
render  it  illegal,  must  be  deemed  voluntary,  though  made  under  protest,  unless 
made  under  urgent  necessity  or  to  release  from  detention  or  to  prevent  immediate 
seizure  of  per^n  or  property. 

4.*-Same — ^Duress— Interstate  Commerce. 

If  a  foreign  corporation  is  engaged  only  in  business  which  is  interstate 
commerce,  and  hence  not  taxable  by  the  State,  its  rights  would  not  be  affected 
by  a  forfeiture  of  its  permit  to  do  business  in  the  State;  and  such  forfeiture 
for  nonpayment  of  a  license  tax  would  not  be  duress  which  would  make  the 
payment  thereof  by  it  under  protest  an  involuntary  one. 

6. — ^Taxation — ^License — ^Equality  and  XTnlf ormity. 

A  license  tax  on  foreign  corporations  is  not  invalid  if  equal  and  uniform 
in  its  operation  and  application  to  all  of  that  class,  though  a  like  tax  is  not 
imposed  on  domestic  corporations. 

6. — ^Unlawful  Taxes — ^Action  to  Recover  Baok — ^Parties. 

It  seems,  in  the  opinion  of  Mr.  Justice  Rice,  that,  in  an  action  to  recover 
back  from  the  Secretary  of  State  taxes  illegally  collected  by  him  from  a  cor- 
poration, the  petition  should  allege  that  the  money  collected  was  still  in  the 
possession  of  that  officer.  • 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  V.  L.  Brooks. 

Bulkley,  Oray  &  More  and  J.  M,  Patterson,  for  appellant. — A  taxiDg 
officer  can  be  sued.  He  can  not  justify  upon  the  ground  that  the  suit 
is  against  the  State.  Virginia  Coupon  Cases,  Poindexter  v.  Greenhow, 
114  U.  S.,  270;  Scottish  Union  Nat.  Ins.  Co.  v.  Herriott,  80  N.  W., 
666;  Insurance  Co.  v.  Van  Cleave,  191  111.,  410;  In  re  Tyler,  149  TJ. 
S.,  164;  Smyth  v.  Ames,  169  U.  S.,  466;  Pennoyer  v.  McConnaugbv, 
140  U.  S.,  1;  Scott  V.  Donald,  165  U.  S.,  658;  Tindal  v.  Wesley,  167 
XT.  S.,  204;  In  re  Ayres,  123  TJ.  S.,  443. 

The  taxes  sought  to  be  recovered  in  this  case  were  not  voluntarily 
paid.  Virginia  Coupon  Cases,  114  U.  S.,  270;  Insurance  Co.  v.  Van 
Cleave,  191  111.,  410;  Arkansas  Bldg.  &  Loan  Assn.  v.  Madden,  175 
U.  S.,  269;  Erskine  v.  Van  Arsdale,  15  Wall.,  75;  Denver  v.  Evans,  84 
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Pac,  66 ;  Bumf ord  Chemical  Works  v.  Bay,  33  AtL,  443,  34  Atl.,  814 ; 
Eobertson  v.  Frank  Bros.,  132  TJ.  S.,  17;  City  of  Chicago  v.  Klinkert, 
94  lU.  App.,  624;  Swift  &  Co.  v.  United  States,  111  U.  S.,  22;  Gal- 
veston County  V.  Qalveston  Gas  Co.,  72  Texas,  609. 

Taxes  paid  under  protest,  duress  or  compulsion  may  be  recovered 
back  in  an  action  at  law  if  illegal.  Erskine  v.  Van  Arsdale,  15  Wall., 
75;  Stone  v.  Nelson,  42  N.  W.,  648;  City  of  Marshall  v.  Snediker, 
26  Texas,  460 ;  Scottish  Union  &  Nat.  Ins.  Co.  v.  Herriott,  80  N.  W., 
666 ;  City  of  Denver  v.  Evans,  84  Pac,  66 ;  Bumf  ord  Chemical  Works 
V.  Bay,  33  Atl.,  443,  34  Atl.,  814;  Boston  &  Sandwich  Glass  Co.  v.  City 
of  Boston,  45  Mass.,  181;  Dunnell  Mfg.  Co.  v.  Newell,  2  Atl.,  766; 
Creamer  v.  Inhabitants  of  Bremen,  40  Atl.,  566;  Woodmere  Cemetery 
Assn.  V.  Springwells  Township,  90  N.  W.,  277;  Gaar-Scott  &  Co.  v. 
Sorum,  90  N.  W.,  801;  La  Salle  County  v.  Simmons,  10  111.,  613; 
Harvey  &  Boyd  v.  Board  of  Trustees,  42  111.,  336 ;  Prickeft  v.  Madison 
County,  14  111.  App.,  464;  Chicago  v.  Sperbeck,  69  111.  App.,  562; 
Bobertson  v.  Frank  Bros.  Co.,  132  U.  S.,  17;  Chicago  v.  Klinkert, 
94  111.  App.,  624;  City  of  Chicago  v.  Waukesha  Brewing  Co.,  97  111. 
App.,  685;  Henry  v.  Town  of  Chester,  15  Vt.,  460;  Chicago  &  A.  B. 
Co.  V.  Chicago,  V.  &  W.  Coal  Co.,  79  111.,  121;  German  Alliance  Ins. 
Co.  V.  Van  Cleave,  191  111.,  410;  Swift  &  Co.  v.  United  States,  111 
U.  S.,  22;  Baker  v.  Panola  County,  30  Texas,  87;  Wood  v.  Stirman, 
37  Texas,  685;  City  of  Galveston  v.  Snyder,  39  Texas,  236;  Galveston 
Gas  Co.  V.  County  of  Galveston,  64  Texas,  287;  Galveston  County  v. 
Gorman,  49  Texas,  279;  Galveston  County  v.  Galveston  Gas  Co.,  72 
Texas,  609. 

Chapters  19  and  72  of  the  laws  of  the  Twenty-ninth  Legislature  of 
the  State  of  Texas  impair  the  obligation  of  the  contract  entered  into 
between  the  State  of  Texas  and  plaintiff  on  the  23d  day  of  May,  1901. 
American  Sm.  &  Bef.  Co.  v.  Colorado,  204  U.  S.,  103;  Cumberland 
Teleph.  &  Tel.  Co.  v.  Hopkins,  90  S.  W.,  694;  Virginia  Coupon  Cases, 
114  U.  S.,  270. 

.  Interstate  commerce  can  not  be  taxed  or  discriminated  against  in 
any  way.  A  tax  upon  a  foreign  corporation  doing  purely  an  interstate 
commerce,  like  the  tax  in  question,  is  in  violation  of  paragraph  3,  sec- 
tion 1  of  the  Constitution  of  the  United  States.  In  re  Kinyon,  75  Pac, 
268;  Menke  v.  State,  97  N.  W.,  1020;  Wrought  Iron  Bange  Co.  v. 
Campen,  47  S.  E.,  658 ;  Bock  Island  Plow  Co.  v.  Peterson,  101  N.  W., 
616;  DeWitt  v.  Berger  Mfg.  Co.,  81  S.  W.,  334;  Bateman  v.  Western 
Star  Milling  Co.,  1  Texas  piv.  App.,  90;  Gunn  v.  White  Sewing  Ma- 
chine Co.,  20  S.  W.,  591 ;  Stratford  v.  City  Council  of  Montgomery,  20 
So.,  127;  Stockard  v.  Morgan,  J85  U.  S.,  27;  Caldwell  v.  North  Caro- 
lina,  187  U.  S.,  622;  Norfolk  &  W.  By.  Co.  v.  Sims,  191  U.  S.,  441; 
McCall  V.  California,  136  U.  S.,  104;  McNeil  v.  Southern  By.  Co.,  26 
Sup.  Ct.  Bep.,  722. 

Soliciting  the  sale  of  goods  is  not  doing  business,  and  is  protected 
by  the  Commerce  Clause  of  the  Federal  Constitution.  In  addition  to 
the  authorities  last  above  enumerated,  the  following  will  apply:  Bear- 
ick  V.  State  of  Pennsylvania,  27  Sup,  Ct.  Bep.  (U.  S.),  160;  Ex  parte 
Masse,  92  S.  W.,  1082;  French,  Fitch  &  Co.  v.  Hicks,  92  S.  W.,  1034; 
King  V.  Monitor  Drill  Co.,  92  S.  W.,  1046;  Clark  &  Marshall  on  Cor- 
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porations,  755;  Leloup  v.  Port  of  Mobile,  127  U.  S.,  625;  Western  U. 
Tel.  Co.  V.  Alabama,  132  U.  S.,  475. 

The  keeping  of  an  office  in  a  foreign  State  by  a  corporation  for  the 
purpose  of  soliciting  business,  is  not  doing  business  in  such  foreign 
State  only.  Norfolk  &  W:  Ey.  Co.  v.  Pennsylvania,  136  U.  S.,  114; 
Texas  &  P.  Ry.  Co.  v.  Davis,  93  Texas,  378. 

What  is  or  is  not  doing  business  within  a  State  so  that  the  State  may 
exercise  some  power  of  taxation  other  than  the  ordinary  ad  valorem  tax 
upon  a  foreign  corporation?  Mearcham  v.  Lumber  Co.,  187  Pa.  St., 
12 ;  Wolf  Dryer  Co.  v.  Bigler  &  Co.,  192  Pa.  St.,  466 ;  Coyt  v.  Sutton, 
102  Mich.,  324;  Talapoosa  Lumber  Co.  v.  Holbert,  5  N.  Y.,  559;  Max- 
well &  Co.  V.  Edens,  65  Mo.  App.,  439;  Milan  M.  &  N.  Co.  v.  Gorton, 
95  Tenn.,  590;  Davis  &  Eankin  Co.  v.  Dix,  64  Fed.,  406;  Beard  v. 
American  Pub.  Co.,  71  Ala.,  60;  Doty  v.  Michigan  C.  R.  Co.,  8  Abb. 
Pr.  Bep.,  427;  Gunn  v.  White  Sewing  Mach.  Co.,  20  S.  W.,  591;  Bate- 
man  V.  Western  Star  Milling  Co.,  1  Texas  Civ.  App.,  90;  Lyons  & 
Thomas  Hdw.  Co.  v.  Beading  Hdw.  Co.,  21  S.  W.,  300;  Zuberbier  Co. 
V.  Harris,  35  S.  W.,  403;  Havens  &  Geddes  Co.  v.  Diamond,  93  111. 
App.,  557;  Sullivan  v.  Sullivan  TimW  Co.,  15  So.,  491;  State  v. 
Anniston  Boiling  Mills,  21  So.,  921 ;  In  re  Schollenberger,  171  U.  S.,  1. 

Corporations  are  persons  and  are  protected  by  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States.  Smyth  v.  Ames,  169  U. 
S.,  466;  Santa  Clara  County  v.  Southern  Pac.  By.  Co.,  118  U.  S.,  394; 
Charlotte,  etc.,  B.  Co.  v.  Gibbes,  142  U.  S.,  386 ;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Ellis,  165  Texas,  150;  Clark  &  Marshall  on  Corporations,  755; 
Hammond  Beef  &  Provision  Co.  v.  Best,  40  Atl.,  338. 

The  laws  of  the  Twenty-ninth  Legislature,  being  chapters  19  and 
72  of  the  laws  of  the  State  of  Texas,  for  the  year  1905,  are  in  violation 
of  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States. 
Union  Befrigerator  Transit  Co.  v.  Kentucky,  199  U.  S.,  194;  Ward  v. 
Maryland,  12  Wall.,  418;  Cooley  on  Constitutional  Limitations,  sec.  16; 
Brown  v.  Maryland,  12  Wheaton,  449;  Gibbons  v.  Ogden,  9  Wheaton, 
1;  Caldwell  v.  North  Carolina,  187  U.  S.,  622;  Norfolk  &  W.  fi.  B. 
Co.  V.  Sims,  191  U.  S.,  441;  Wrought  Iron  Bange  Co.  v.  Campen,  47 
S.  E.,  658;  Virginia  Coupon  Cases,  114  U.  S.,  270;  Sm}'th  v.  Ames, 
169  U.  S.,  466;  In  re  Thornton,  12  Fed.,  538;  Santa  Clara  County  v. 
Southern  Pac.  By.  Co.,  118  U.  S.,  395,  9  Sawyer,  166. 

A  State  law  which  attempts  to  tax  that  which  is  beyond  its  juris- 
diction is  void  and  violates  provisions  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States.  Union  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.,  202;  United  States  v.  Bailway  Co.,  106  N.  Y.,  334; 
Wheat.,  430;  15  Wall.,  281,  300;  St.  Louis  v.  Ferry  Co.,  11  Wall,  423; 
Tappen  v.  Bank,  19  Wall.,  490;  Delaware  Bailway  Tax  Cases,  18  Wall., 
229 ;  Hoy t  v.  Sprague,  103  U.  S.,  630 ;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.,  196;  Pennsylvania  v.  Standard  Oil  Co.,  101  Pa. 
St.,  119. 

Discriminating  taxes  are  illegal  and  in  violation  of  the  Constitution 
of  the  United  States.  Ward  v.  Maryland,  79  U.  S.  (12  Wall),  418; 
Beser  v.  Umatilla  County,  86  Pac,  598;  Laundry  Cases,  27  Fed.,  765; 
Duckwall  V.  City  of  New  Albany,  25  Ind.,  283;  Eden  v.  People,  161 
111.,  296;  Oliver  v.  Washington  Mills,  93  Mass.,  268;  Cook  on  Corpor- 
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ations,  sec.  572,  C  and  D;  Pullman  Car  Co.  v.  Pennsylvania,  141  U. 
S.,  18;  Gulph  &  Ship  Island  Railroad  Co.  v.  Hughes,  183  TJ.  S.,  67; 
Postal  Telegraph  Co.  v.  Adams,  155  U.  S.,  688-696;  Guy  v.  Baltimore, 
100  U.  S.,  434;  Weber  v.  Virginia,  103  U.  S.,  344;  M'Culloch  v.  State 
of  Maryland,  4  Wheaton,  415;  Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.,  194;  Kehrer  v.  Stewart,  187  U.  S.,  60. 

The  tax  in  question  is  a  property  tax.  Beach  on  Private  Corpora- 
tions, sees.  801,  820;  San  Fransisco  v.  Insurance  Co.,  74  Cal.,  113; 
Parker  v.  Insurance  Co.,  42  La.,  429;  Taylor  on  Private  Corporations, 
479;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St.,  119;  Ellis  v. 
Prazier,  63  Pac,  642;  Reser  v.  Umatilla  County,  86  Pac,  595;  Louis- 
ville &  N.  Ry.  Co.  V.  Wright,  116  Fed.,  670;  Desty  on  Taxation,  199; 
Cooley  on  Taxation,  165. 

Graduated  taxes  are  illegal.  Chapter  19  is  in  violation  of  the  Con- 
stitution of  the  State  of  Texas  and  special  provisions  of  Section  48, 
Article  3;  and  Sections  1,  2,  and  3,  Article  8.  Schuster  v.  City  of 
Louisville,  89  S.  W.,  589;  Cook  County  v.  Fairbank,  222  111.,  578; 
Dairy mple  v.  City  of  Milwaukee,  53  Wis.,  178;  State  v.  Gorman,  40 
Minn.,  232;  Fatjo  v.  Pfister,  117  Cal.,  83;  Clark  &  Marshall  on  Cor- 
porations, page  760,  sec.  291. 

If  the  tax  imposed  by  Chapters  19  and  72,  General  Law  of  1905, 
is  not  a  property  tax,  it  is  an  occupation  tax  and  invalid  because  not 
equal  and  uniform  upon  the  same  class  of  subjects.  State  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.,  100  Texas,  153;  State  v.  Texas  &  P.  Rv.  Co.,  100 
Texas,  279;  Pullman  Palace  Car  Co.  v.  State,  64  Texas,  274;  Hoefling 
V.  City  of  San  Antonio,  85  Texas,  228. 

Robert  Vance  Davidson,  Attorney-General  and  Claude  Pollard, 
Assistant,  for  appellee. — A  tax  collecting  officer  is  not  personally  pe- 
cuniarily liable  for  taxes  improperly  collected  by  him,  especially  so  when 
it  is  not  shown  that  the  money  is  still  in  his  possession.  Money  volun- 
tarily paid  under  an  unconstitutional  assessment  of  taxes  can  not  be  re- 
covered of  the  tax-collecting  oflBcer  after  it  has  been  paid  into  the 
treasury.  Continental  Land  and  Cattle  Co.  v.  Board,  80  Texas,  492; 
Texas  Land  &  Cattle  Co.  v.  Hemphill  County,  61  S.  W.,  333 ;  Dickens 
v.  Jones,  27  Am.  Dec,  488 ;  Saunders  v.  Simmons,  30  Ark.,  274. 

The  taxes  sought  to  be  recovered  were  voluntarily  paid,  and,  there- 
fore, can  not  be  recovered,  even  though  iinproperly  collected.  Houston 
V.  Feser,  76  Texas,  365;  Galveston  City  Co.  v.  Galveston,  56  Texas, 
494;  Galveston  County  v.  Gorman,  49  Texas,  310;  Lamborn  v.  County 
Commissioners,  97  U.  S.,  181 ;  Railroad  Co.  v.  Commissioners,  98  U.  S., 
542;  Little  v.  Bowers,  134  U.  S.,  554;  San  Francisco  N.  B.  Co.  v. 
Dinwiddie,  13  Fed.,  789;  Wessel  v.  Johnston  L.  &  Mort.  Co.,  44  Am. 
St.  Rep.,  529 ;  First  National  Bank  v.  Mayor,  45  Am.  Rep.,  476 ;  Peebles 
v.  City  of  Pittsburg,  47  Am.  Rep.,  714;  McMillan  v.  Richards,  9  Calif., 
417;  Phelps  v.  New  York,  2  L.  R.  A.,  626;  Phillips  v.  Jefferson  County, 
5  Kan.,  412;  Abaunsee  County  v.  Walker,  8  Kan.,  431;  Robbins  v. 
Latham,  36  S.  W.,  33;  Sheldon  v.  School  District,  24  Conn.,  88;  2 
Cooley  on  Taxation,  1500;  2  Dillon  Municipal  Corp.,  947. 

The  Acts  of  the  Twenty-ninth  Legislature,  Chapters  19  and  72,  do 
not  impair  the  obligation  of  any  contract  entered  into  between  the  State 
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of  Texas  and  appellant.  Constitution  of  Texas,  art.  8,  see.  4;  Acts  of 
25th  Legislature,  pp.  140,  168;  Acts  of  29th  Legislature,  Chapters  19 
and  72 ;  New  Orleans  City,  etc.,  B.  B.  Co.  v.  New  Orleans,  143  U.  S., 
192;  Delaware  Bailroad  Tax  v.  P.  W.  &  B.  B.  B.  Co.,  18  Wall.,  206; 
Eailway  Co.  v.  Philadelphia,  101  U.  S.,  628;  Citizens  Savings  Bank 
V.  Owensborough,  173  U.  S.,  636;  Covington  v.  Kentucky,  173  U.  S., 
231;  Louisville  Water  Co.  v.  Clark,  143  U.  S.,  1;  Wyandott  v.  Corrigan, 
35  Kan.,  21;  City  of  New  Orleans  v.  Orleans  B.  B.  Co.,  21  Am.  St. 
Bep.,  365 ;  Gray  on  Limitations  of  Taxing  Power,  pars.  1001-5-8 ;  Mur- 
phree  on  Foreign  Corporations,  pars.  34-36. 

If  appellant  is  engaged  exclusively  in  interstate  commerce,  it  is  not 
necessary  that  it  should  have  a  permit  to  do  business  in  Texas;  but  if 
appellant,  with  full  knowledjge  of  the  facts  constituting  the  character 
of  its  business,  voluntarily  paid  the  tax,  its  suit  can  not  be  maintained. 
A  forfeiture  of  its  permit  for  failure  to  pay  such  tax,  if  its  business  is 
exclusively  interstate,  would  have  imposed  no  burden  upon  it  nor  de- 
prived it  of  any  property  or  any  right,  vested  or  otherwise.  Allen  v. 
Tyson-Jones  Buggy  Co.,  91  Texas,  22;  Miller  v.  Goodman,  91  Texas, 
41 ;  Brin  v.  Wachusetts  Shirt  Co.,  42  S.  W.,  295 ;  Lasater  v.  Purcell, 
Mill  and  Elevator  Co.,  22  Texas  Civ.  App.,  33 ;  Texas  &  Pac.  By.  Co. 
V.  Davis,  93  Texas,  378;  Purcell  v.  Johnston  L.  &  Mort.  Co.,  44  Am. 
St.  Bep.,  29;  Wessell  v.  Johnston  L.  &  Mort.  Co.,  44  Am.  St.  Bep., 
529 ;  2  Dillon  on  Municipal  Corporations,  947. 

Chapters  19  and  72,  Acts  of  the  Twenty-ninth  Legislature,  are  not 
in  violation  of  any  provision  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States.  A  foreign  corporation  is  not  a  "citizen'' 
within  the  meaning  of  the  prohibition  that  the  privileges  or  immunities 
of  citizens  of  the  United  States  shall  not  be  abridged.  The  right  of 
foreign  corporations  to  do  business  within  a  State  is  purely  ex  comitate, 
and  statutory  provisions  either  limiting  such  right,  or  imposing  license 
fees  as  a  prerequisite  to  such  right,  or  decreeing  the  forfeiture  of  such 
right  for  failure  to  comply  with  prescribed  regulations,  can  not  be  re- 
garded as  depriving  foreign  corporations  of  their  property  without  due 
process  of  law.  Hall  v.  Virginia,  8  Wallace,  168;  Philadelphia  Fire 
Assn.  V.  New  York,  119  U.  S.,  110;  Pembina  C.  S.  M.  &  M.  Co.  v. 
Pennsylvania,  125  U.  S.,  181;  Hooper  v.  California,  155  U.  S.,  648; 
Orient  Insurance  Co.  v.  Daggs,  172  U.  S.,  557;  Gray  on  Limitations  of 
Taxing  Power,  par.  1098,  et  seq. ;  Murphree  on  Foreign  Corporations, 
pars.  32-36;  Beale  on  Foreign  Corporations,  par.  79. 

The  tax  imposed  under  the  Act  of  the  Twenty-ninth  Legislature  is 
not  discriminating.     Murphree  on  Foreign  Corporations,  par.  162. 

The  tax  in  question  is  not  a  property  tax,  but  is  a  privilege  or  license 
tax,  and  is  not  in  any  respect  invalid  or  illegal.  Beale  on  Foreign 
Corporations,  par.  508,  and  authorities  cited;  Gray  on  Limitations  of 
the  Taxing  Power,  pars.  54-57. 

The  State's  power  to  impose  a  license  tax,  whether  exercised  for  reve- 
nue or  for  purposes  of  regulation,  is  co-extensive  with  the  power  of  the 
sovereignty  to  exclude  foreign  corporations  from  its  jurisdiction,  and  is 
subject  only  to  the  limitation  that  it  must  not  encroach  upon  the  ex- 
clusive power  of  Congress  to  regulate  interstate  commerce.     Murphree 
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on  Foreign  Corporations,  par.  143;  Beale  on  Foreign  Corporations, 
pars.  508,  509,  and  authorities  cited. 

BICE,  Associate  Justice. — Appellant  instituted  this  suit  against 
appellee  individually  to  recover  the  sum  of  $575,  with  interest  thereon, 
$287  of  which  was  alleged  to  have  been  paid  by  it  to  him  as  Secretary 
of  State  on  or  about  the  28th  day  of  April,  1905,  and  $288  of  which  ' 
was  paid  to  him  as  Secretary  of  State  on  April  30,  1906,  which  said 
amounts  were  paid  as  a  franchise  tax,  claimed  to  be  due  from  it  to  the 
State  by  virtue  of  the  Acts  of  the  29th  Legislature,  pp.  21  and  100, 
for  said  years. 

The  suit  was  predicated  on  the  contention  that  said  Acts  of  the  Legis- 
Jature  under  which  the  tax  was  collected  were  and  are  unconstitutional 
and  void.  After  all  formal  requisites  were  stated,  the  petition  alleged, 
substantially,  that  the  State  in  1901,  granted  it  a  permit  under  the  then 
existing  law  to  transact  business  within  the  State  for  a  period  of  ten 
years,  and  that  it  paid  the  franchise  tax  then  imposed  for  said  privi- 
lege ;  that  thereafter,  in  the  years  1905  and  1906,  the  Secretary  of  State, 
by  virtue  of  the  Acts  of  the  29th  Legislature,  heretofore  mentioned, 
demanded  and  received  from  appellant  the  amounts  sued  for  as  a  fran- 
chise tax  for  said  years;  that  said  tax  was  so  paid  by  it  under  written 
protest,  on  the  ground  that  said  law  was  unconstitutional  and  void,  but 
the  points  relied  upon  were  not  set  forth  in  said  protest.  The  petition, 
however,  asserts  the  invalidity  of  said  law  chiefly  upon  the  following 
grounds,  viz.:  That  having  been  granted  a  permit  under  the  laws  of 
1901,  for  a  period  of  ten  years,  and  having  paid  the  tax  therefor,  the 
Legislature  had  no  authority  by  a  subsequent  Act  to  impose  an  addi- 
tional tax,  and  to  do  so  would  be  violative  of  the  provision  of  both  the 
State  and  Federal  Constitutions,  which  forbids  any  State  to  pass  any 
law  impairing  the  obligation  of  contracts.  It  further  alleged  that  said 
law  imposed  a  greater*  burden  upon  foreign  than  upon  domestic  cor- 
porations, and  was,  therefore,  an  unjust  discrimination  as  against  it  in 
favor  of  domestic  corporations;  that  the  same  was  an  Indiana  corpora- 
tion, doing  wholly  an  interstate  business,  and  was,  therefore,  not  sub- 
ject to  the  payment  of  the  franchise  tax  and  was  not  required  to  ob- 
tain a  permit,  and  to  demand  the  same  would  be  in  violation  of  law. 
There  were  other  allegations  under  which  it  is  claimed  that  said  fran- 
chise tax  was  illegal,  which  we  deem  unnecessary  to  set  out. 

A  general  demurrer  to  this  petition  being  sustained  by  the  court,  ap- 
pellants excepted  and  gave  notice  of  appeal,  so  that  the  only  question 
for  our  consideration  is  as  to  the  correctness  of  the  judgment  of  the 
trial  court  sustaining  said  demurrer. 

By  its  third  assignment  of  error  appellant  insists  that  the  court  erred 
in  sustaining  the  general  demurrer  to  its  petition,  because  it  appeared 
therefrom  that  the  franchise  laws  of  the  State  of  Texas  were  unconsti- 
tutional and  void,  being  in  contravention  of  the  Constitution  of  the 
United  States  and  of  this  State.  By  its  first  proposition  thereunder  it 
is  insisted  that  said  acts  impair  the  obligation  of  the  contract  entered 
into  between  the  State  and  plaintiff  on  the  23rd  day  of  May,  1901. 
The  Act  of  the  Legislature  under  consideration  provided  for  the  pay- 
ment by  every  foreign  corporation  heretofore  authorized  or  thereafter 
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authorized  to  do  business  in  this  State,  a  certain  franchise  tax,  based 
upon  the  authorized  capital  stock  of  such  corporation,  providing  the 
time  for  its  payment  and  prescribing  a  penalty  of  twenty-five  percent 
on  the  amount  of  the  taxes  due  for  failure  to  pay  the  same,  as  well 
as  forfeiture  of  right  to  do  business  in  the  State,  and  directing  the 
Secretary  of  State  to  declare  such  forfeiture  without  judicial  ascertain- 
ment by  entering  the  same  upon  a  ledger  to  be  kept  in  his  office  relating 
to  such  corporations.  (Sec.  1,  pp.  21,  22,  23,  Acts  29th  Leg.,  1905.) 
And  by  an  amendment  thereto,  p.  100,  sec.  1,  Acts  of  29th  Leg.,  it 
was  further  provided  that  it  should  be  a  misdemeanor  on  the  part  of 
the  oflBcers  of  said  corporations  subject  to  the  payment  of  such  fran- 
chise tax,  to  fail  to  give  under  oath  accurate  information  as  to  the 
amount  of  its  capital  stock,  when  demanded  by  said  Secretary  of  State. 
There  was  a  somewhat  similar  provision  in  the  revised  statutes  in  force 
in  1901,  relative  to  the  right  of  granting  permits  to  foreign  corpora- 
tions to  do  business  within  this  State,  but  the  amount  of  such  tax  was 
increased  by  the  Acts  of  the  29th  Legislature. 

We  do  not  think  that  because  a  permit  was  granted  to  appellant  un- 
der a  former  law  the  State  would  be  thereby  precluded  from  passing 
any  further  franchise  tax  law  upon  the  same  subject,  even  though  it 
changed  the  conditions  and  imposed  a  greater  tax  than  the  former  law. 
At  the  time  that  said  permit  was  first  granted  our  statute  (art.  650) 
expressly  provided  that  "all  charters  or  amendments  to  charters  un- 
der the  provisions  of  this  chapter  shall  be  subject  to  the  power  of  the 
Legislature  to  alter,  reform  or  amend  the  same."  And  while  this  Act 
might  be  regarded  as  applicable  alone  to  domestic  corporations,  there 
seems  to  be  no  good  reason  why  this  should  not  be  held  to  be  the  law  in 
the  absence  of  such  a  statute,  because  it  has  been  held  that  unless  the 
grant  of  a  franchise  to  a  foreign  corporation  expressly  exempted  it  from 
license  taxation,  the  imposition  of  such  tax  is  not  invalid,  and  does  not 
impair  the  obligation  of  any  contract,  and  that  no  corporation  could 
claim  an  immunity  from  taxation  or  from  license  because  it  paid  a 
consideration  for  its  charter  or  franchise,  in  the  absence  of  a  stipula- 
tion on  the  part  of  the  State  or  other  taxing  power  that  the  bonus  was 
received  in  lieu  of  any  further  or  future  taxation.  Even  a  provision 
in  a  charter  fixing  a  specified  sum  to  be  paid  as  taxes,  but  not  pro- 
viding that  such  sum  shall  be  in  lieu  of  other  taxes,  is  not  a  contract 
that  no  greater  tax  shall  be  laid.  (New  Orleans  City  R.  R.  Co.  v. 
New  Orleans,  143  U.  S.,  192;  Delaware  R.  R.  Tax,  18  Wall.,  206; 
Union  P.  Ry.  Co.  v.  Philadelphia,  101  U.  S.,  528;  Citizens  Savings 
Bank  v.  Owensboro,  173  U.  S.,  636;  Covington  v.  Kentucky,  173  U. 
S.,  231;  Louisville  Water  Co.  v.  Clark,  143  U.  S.,  1;  Wyandotte  v. 
Corrigan,  35  Kan.,  21;  Gray  on  Limitations  of  Taxing  Power,  pars. 
1001-5-8 ;  Murphree  on  Foreign  Corporations,  pars.  34-36.)  Besides  this, 
our  State  Constitution  provides  "that  the  power  to  tax  corporations 
and  corporate  property  shall  not  be  surrendered  or  suspended  by  Act 
of  the  Legislature  by  any  contract  or  grant  to  which  the  State  shall 
be  a  party''  (Art.  8,  sec.  4),  which  was  in  force  when  appellant  secured^ 
its  permit.  We  therefore  hold  that,  notwithstanding  a  former  permit 
had  been  granted,  the  inherent  power  remained  in  the  State  to  change 
or  amend  the  law  at  any  time  thereafter,  even  to  the  extent  of  levying 
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an  additional  burden  for  the  permission  granted  to  foreign  corporations 
to  do  business  within  the  State;  and  that  such  change  of  the  law  would 
not  be  in  violation  of  the  Constitution  prohibiting  the  passage  of  any 
Act  impairing  the  obligation  of  contracts. 

By  its  eleventh  proposition  under  this  assignment  appellant  urges 
that  the  tax  in  question  was  a  property  tax ;  and  by  its  twelfth,  that  fees 
paid  to  the  Secretary  of  State  for  obtaining  a  permit  for  incorporation 
are  not  taxes;  and  by  its  thirteenth,  that  graduated  taxes  are  illegal, 
and  therefore,  that  the  Acts  of  the  Legislature  under  consideration 
are  in  violation  of  the  Constitution  of  the  State.  Appellee,  on  the 
other  hand,  insists  that  the  tax  in  question  is  not  a  property  tax,  but 
is  a  privilege  or  license  tax,  and  is,  therefore,  in  no  respect  invalid  or 
illegal. 

It  is  well  settled  that  a  State  has  the  absolute  right  to  exclude  or 
permit  foreign  corporations  from  doing  business  within  its  boundaries, 
and  that  it  is  an  act  of  comity  or  grace  on  its  part  to  permit  their 
coming  in  at  all,  and  it  has  the  right  to  impose  such  conditions  as  it 
may  see  proper  in  granting  said  permission.  In  Beale  on  Foreign  .Cor- 
porations, sec.  508,  it  is  said:  "The  granting  of  such  right  or  privi- 
lege rests  entirely  within  the  discretion  of  the  State;  and,  of  course, 
when  granted  may  be  accompanied  with  such  conditions  as  its  Legis- 
lature may  judge  most  befitting  to  its  interest  and  policy.  It  fnay  re- 
quire, as  a  condition  of  the  granting  of  the  privilege  and  also  of  its 
continued  exercise,  that  the  corporation  pay  a  specified  sum  to  the  State 
each  year  or  month,  or  a  specified  portion  of  its  gross  receipts  or  of 
the  profits  of  its  business,  or  a  sum  to  be  ascertained  in  any  convenient 
mode  which  it  may  prescribe.  The  validity  of  the  tax  can  in  no  way 
be  dependent  upon  the  mode  which  the  State  may. deem  fit  to  adopt 
in  fixing  the  amount  for  any  year  which  it  will  exact  for  the  franchise. 
No  constitutional  objection  lies  in  the  way  of  a  legislative  body  pre- 
scribing any  mode  of  measurement  to  determine  the  amount  it  will 
charge  for  the  privileges  it  bestows.*' 

It  is  further  said  in  the  same  section:  "This  tax  is  not  a  property 
tax,  even  when  it  is  measured  by  the  amount  of  property  of  a  corpor- 
ation. Therefore,  to  levy  such  a  tax  in  addition  to  a  property  tax  is 
not  double  taxation,  and  the  tax  is  not  subject  to  a  constitutional  re- 
quirement that  taxes  shall  be  uniform.** 

The  same  author,  section  509,  continuing  says:  "A  State  may,  as 
has  been  seen,  tax  any  privilege  it  grants.  Such  a  tax,  or  rather  license 
fee,  is  the  payment  exacted  of  a  foreign  corporation  for  the  privilege 
of  doing  business  within  the  State.  Since  a  foreign  corporation  may 
be  allowed  to  do  business  in  a  State  upon  conditions,  the  payment  of  a 
sum.  of  money  may  be  made  a  condition ;  and  this  may  in  form  be  the 
payment  of  a  tax  greater  than  or  different  from  that  paid  by  a  domestic 
corporation.  Such  a  tax  is  valid.  It  is  not  properly  an  exercise  of  the 
power  to  tax  property,  but  is  a  license  fee  paid  for  the  privilege  of 
entering  the  State,  and  its  validity  is  a  necessary  deduction  from  the 
right  absolutely  to  exclude  the  foreign  corporation.**  See  also  Gray 
on  Limitations  of  Taxing  Powers,  pars.  4  to  57;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.,  594. 
Vol.  LII.  Civil— 41, 
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Taxes  imposed  on  a  foreign  corporation  as  a  condition  of  doing  busi- 
ness generally  in  the  State^  not  connected  with  the  grant  of  any  spe- 
cial privilege^  is  a  license  or  privilege  tax,  and  not  a  property  tax,  al- 
though the  amount  of  it  may  be  determined  by  the  capital  stock  of 
the  corporation.  A  foreign  corporation  can  only  come  into  the  State 
and  do  business  there  by  the  consent  of  the  State,  and  the  charge  im- 
posed by  the  State  as  the  condition  of  that  consent  is  not  a  tax  on 
property.  (Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.,  305; 
Murphree  on  Foreign  Corporations,  par.  143.) 

We  think  the  quotations  from  the  foregoing  authorities  amply  es- 
tablish the  principle  that  the  State  has  the  authority  to  impose  a  fran- 
chise tax,  and  that  the  same  is  constitutional.  We  therefore  overrule 
this  assignment. 

But  it  is  insisted  by  appellant  under  another  assignment  that  since 
it  appears  from  the  allegations  of  its  petition  that  it  was  doing  an 
interstate  business,  therefore,  it  was  not  subject  to  the  franchise  tax 
demanded  of  it,  and  hence  the  tax  having  been  paid  by  it  under  pro- 
test, that  it  should  be  held  to  have  the  right  to  recover  the  same.    In 
reply  to  this  it  might  be  said  that  the  permit  granted  it  was  for  the 
purpose  of  allowing  it  to  do  business  within  the  State,  and  that  it  was 
no  fault  on  the  part  of  the  State  that  it  failed  to  conduct  a  busine^ 
therein  in  accordance  with  its  permit.     And  the  fact  that  it  paid  a 
franchise  tax  for  this  purpose  could  not  affect  the  question  it  said 
franchise  tax  was  legal,  which  we  hold  to  be  the  case.    The  ground  of 
the  protest  in  this  instance  was  not  that  the  tax  was  illegal  because 
of  the  fact  that  appellant  was  doing  an  interstate  business,  but  for  the 
reason  alone,  as  stated  in  its  protest,  that  the  law  itself  imposing  this 
franchise  tax  was  unconstitutional  and  void.     It  therefore  follows  that 
if  the  law  imposing  the  franchise  tax  is  legal,  that  appellant  is  in  no 
position  to  complain  on  this  score;  but  it  is  insisted  by  appellee  that 
the  taxes  sought  to  be  collected  were  voluntarily  paid,  and  therefore 
can  not  be  recovered,  even  though  illegally  exacted.    The  rule  on  this 
subject  seems  to  be  clearly  stated  in  Dillon  on  Municipal  Corporations, 
vol.  2,  )p.  947,  as  follows :    ''Where  a  pariy  pays  an  illegal  demand  with 
the  full  knowledge  of  all  the  facts  which  render  such  demand  illegal, 
without  an  immediate  and  urgent  necessity  therefor,  or  unless  to  re- 
lease his  person  or  property  from  detention,  or  to  prevent  an  immediate 
seizure  of  his  person  or  property,  such  payment  must  be  deemed  to  be 
voluntary,  and  can  not  be  recovered  back;  and  the  fact  that  the  party 
at  the  time  of  making  the  payment  files  a  written  protest  does  not 
make  the  payment  involuWary.'*     So  that  in  the  present  case  it  can 
not  be  urged  that  the  demand  on  the  part  of  the  officer  that  appellant 
should  pay  the  tax  for  doing  business  within  the  State  was  an  unlawful 
demand,  because  he  clearly  had  the  right  to  make  such  demand.    The 
demand  was  not  made  for  the  payment  of  a  tax  for  doing  an  inter- 
state business,  but  for  doing  business  within  the  State.     This  objec- 
tion, that  it  was  not  in  fact  doing  business  within  the  State,  was  not 
then  urged,  and  seems  not  to  have  been  within  the  contemplation  either 
of  the  Secretary  of  State  or  of  appellant  at  the  time  of  the  demand  for 
and  the  payment  of  the  money.    If  appellant  was  doing  an  intestate 
business,  as  pleaded  and  contended  for  by  it,  then  a  forfeiture  of  its 
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permit  could  in  no  wise  affect  it^  because  its  right  to  do  an  interstate 
business  without  first  obtaining  a  permit  is  unquestioned.  (Allen  v. 
Tyson-Jones  Buggy  Co.,  91  Texas,  22;  Miller  v.  Goodman,  91  Texas, 
41;  Lassater  v.  Purcell  Mill  &  Elevator  Co.,  22  Texas  Civ.  App.,  33; 
Texas  &  Pac.  Ey.  Co.  v.  Davis,  93  Texas,  378.)  So  that  the  payment 
of  the  franchise  tax  in  response  to  the  demand  by  the  Secretary  of 
State  was,  in  our  judgment,  a  voluntary  payment  on  the  part  of  ap- 
pellant, with  a  full  knowledge  of  the  facts.  It  was  not  made  under 
compulsion  or  duress,  so  that  even  if  it  were  held  to  have  been  unlaw- 
fully imposed  and  exacted,  which  in  our  judgment  was  not  the  case, 
it  is  not  recoverable.  (Houston  v.  Feeser,  76  Texas,  366;  Galveston 
City  Co.  V.  Galveston,  56  T^as,  494;  Galveston  Co.  v.  Gorham,  49 
Texas,  310;  Lamborn  v.  County  Commissioners,  97  U.  S.,  181;  Union 
Pac.  Railroad  Co.  v.  Commissioners,  98  U.  S.,  542;  Little  v.  Bowers, 
134  U.  S.,  554;  San  Francisco  N.  E.  Co.  v.  Dinwiddle,  13  Fed.,  789; 
Wessel  V.  Johnston  Land  &  Mortgage  Co.,  44  Am.  St.  Eep.,  529;  First 
Natl.  Bank  v.  Mayor,  45  Am.  Eep.,  476;  Peebles  v.  City  of  Pittsburgh, 
47  Am  Eep.,  714;  McMillan  v.  Eichards,  9  Cal.,  417;  Phelps  v.  New 
York,  2  L.  E.  A.,  626;  Phillips  v.  Jefferson  County,  5  Kan.,  412; 
Wabaunsee,  County  v.  Walker,  8  Kan.,  431;  Eobins  v.  Latham,  36  S. 
W.,  33;  Sheldon  v.  South  School  District,  24  Conn.,  88;  Cooley  on 
Taxation,  vol.  2,  p.  1500,  Dillon  on  Municipal  Corp.,  vol.  2.  p.  947.) 

Again,  it  is  urged  that  the  tax. imposed  discriminated  in  favor  of 
domestic  corporations  as  against  foreign.  It  will  be  observed  that  the  tax 
is  imposed  alike  upon  all  foreign  corporations.  (Acts  29th  Leg.,  Chaps. 
19  and  72.)  In  Murphree  on  Foreign  Corporations,  par.  162,  where 
other  authorities  on  the  same  subject  are  collated,  it  is  said:  "A  tax 
imposed  upon  foreign  companies,  but  which  does  not  apply  to  domestic 
corporations,  is  not  for  that  reason  obnoxious  to  the  provisions  of  most 
of  the  State  Constitutions  requiring  taxes  to  be  equal  and  uniform. 
Since  the  effect  of  such  legislation  is  simply  to  classify  corporations 
and  to  impose  certain  taxes  upon  the  class  of  foreign  companies;  and 
the  classification  being  based  upon  legitimate  distinctions,  and  the 
burden  being  equal  within  the  class,  there  can  be  no  question  as  to  the 
validity  of  the  tax.  Nor  could  the  provision  as  to  equality  an^  uniform- 
ity be  applied  to  license  taxes,  for  they  are,  in  their  very  nature,  the 
subject  of  governmental  discretion.^*  The  tax  so  imposed  being  equal 
and  alike  upon  all  foreign  corporations  within  the  same  class,  we  there- 
fore think  can  not  be  assailed  njerely  upon  the  ground  that  a  less  tax 
is  imposed  upon  domestic  corporations;  the  effect  of  the  Act  being 
simply  to  classify  corporations  and  impose  a  like  tax  upon  all  within  the 
same  class,  which  under  the  law,  it  seems  the  State  has  the  clear  right 
to  do.    We  therefore  overrule  this  contention. 

It  will  be  noticed  that  the  petition  in  this  case  fails  to  allege  that 
appellee  had  the  money  so  collected  from  appellant  in  his  possession 
at  the  time  the  suit  was  instituted.  This  being  true,  it  is  the  opinion 
of  the  writer,  however  not  concurred  in  by  the  majority  of  the  court, 
that  the  petition  was  insufficient  on  this  ground,  and  that  the  demurrer 
was  for  this  reason  also  properly  sustained ;  but  the  decision,  of  course, 
is  not  predicated  upon  this  conclusion.  In  the  case  of  Hardesty  v. 
Fleming,  57  Texas,  399,  it  was  held  that  a  suit  might  be  brought  against 
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a  tax  collector  to  recover  taxes  illegally  collected,  if  paid  under  protest, 
provided  suit  was  brought  before  the  money  was  paid  over  by  the  col- 
lecting officer;  but  in  the  case  of  Continental  Land  &  Cattle  Co.  v. 
Board,  it  is  said :  "A  better  rule  is  that  the  collecting  officer  is  exempt 
from  liability  to  the  tax  payer,  who  should  seek  relief  from  the  State, 
county,  or  municipality  on  whose  account  the  tax  was  collected."  See 
also  on  the  same  subject,  Texas  Land  &  Cattle  Co.  v.  Hemphill,  61  S. 
W.,  333,  where  the  same  rule  is  announced. 

The  remaining  assignments  of  error,  in  our  judgment,  are  not  well 
taken,  and,  without  discussing  them  in  detail,  the  same  are  overruled. 

Believing  that  no  error  has  been  shown,  the  judgment  of  the  trial 
court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


GuLLEN  Cbews  v.  Bahon  Cortbz. 

Decided  December  10,  1908. 

1.— Syidenee — ^Information  Explaining  Xotive. 

The  evidence  being  in  conflict  on  the  issue  whether  plaintiff,  a  tenant,  was 
wrongfully  dispossessed  of  his  leased  premises  by  defendant,  his  landlord,  or 
left  voluntarily  because  he  had  contract^  debts  to  the  latter  equaling  his  pros- 
pective interest  in  the  crop,  plaintiff,  who  had  testified  that  he  did  not  know 
the  amount  of  such  indebtedness  when  he  left  the  premises,  should  have  been 
required  to  answer,  on  cross-examination,  whether  the  defendant  had  not  pre- 
viouslv  told  him  that  he  would  not  have  anything  left  out  of  the  crop  at  the 
end  of  the  year. 

2. — ^Eyldence— Landlord  and  Tenant — ^Dispossession — ^Damages. 

Damages  being  claimed  bv  a  dispossessed  tenant  by  reason  of  loss  of  em- 
ployment for  the  members  of  his  family  during  the  season  they  would  have 
worked  on  the  leased  premises  if  undisturbed,  it  was  permissible  for  the  de- 
fendant to  inquire"^  into  the  earnings  after  leaving  the  premises  of  a  son  who 
had  worked  thereon  as  one  of  the  family. 

m 

Appeal  from  the  District  Court  of  Caldwell  County.  Tried  below 
before  Hdh.  L.  W.  Moore. 

For  opinion  of  the  Supreme  Court  on  questions  certified  in  this 
case  see  Crews  v.  Cortez,  102  Texas,  111. 

A.  B.  Storey,  for  appellants. 

McNeal  &  Ellis,  for  appellee. 

FISHER,  Chief  Justice. — The  nature  of  this  suit  and  the  result 
of  the  trial  below  are  fully  stated  in  the  certificate  prepared  by  this 
court  in  certifying  certain  questions  to  the  Supreme  Court.  There- 
fore, it  is  unnecessary  that  they  should  be  repeated  here;  and  for  the 
questions  relating  to  the  charge  reference  is  made  to  the  opinion  of 
the  Supreme  Court,  which  fully  sets  out  our  certificate,  and  which 
disposes  of  those  assignments  that  relate  to  the  charge  of  the  court 
below.     The  opinion  of  the  Supreme   Court    (Crews  v.   Cortez,  102 
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Texas,  111),  speaks  for  itself,  and  it  is  not  necessary  that  we  should 
express   any  additional   opinion   ilpon  the   subject  there   discussed. 

Before  certifying  to  the  Supreme  Court  the  question  propounded 
in  the  certificate,  we  had  agreed  to  reverse  on  account  of  the  action 
of  the  trial  court  in  refusing  to  permit  the  plaintiff,  Bamon  Cortez, 
to  testify  to  the  facts  set  out  in  appellant's  sixth  assignment  of  error. 
It  was  one  of  the  contested  issues  in  the  court  below  whether  the 
defendant  Crews,  through  the  conduct  of  his  agent,  forcibly  dispos- 
sessed the  plaintiff  of  the  premises  and  by  violence  caused  him  and 
his  family  to  leave,  or  whether  the  plaintiff  Cortez  voluntarily  left 
or  abandoned  the  premises  on  account  .of  the  fact  that  after  the  debts 
which  he  had  .incurred,  and  which  were  charges  against  his  share  of 
the  crop  to  be  produced,  were  paid,  there  would  be  nothing  left  for 
him.  The  testimony  shows  that  he  either  voluntarily  or  involuntarily 
abandoned  the  premises  in  June.  It  was  the  contention  of  the  ap- 
pellant that  Cortez  voluntarily  abandoned  the  premises,  and  that 
he  knew  that  his  indebtedness  was  about  equal  to  his  share  of  the 
crop.  The  testimony  of  Cortez  tends  to  show  that  he  did  not  know 
the  amount  of  his  indebtedness,  and  in  fact  he  so  testified,  and  when 
so  testifying  the  defendant,  in  cross-examining  him,  asked  him  the 
question  if,  prior  to  leaving  the  place,  Mr.  Crews  did  not  tell  him 
that  he  had  taken  up  too  much  in  the  store,  that  he  would  not  have 
anything  left  at  the  end  of  the  year  out  of  the  crop,  to  which  ques- 
tion the  plaintiff  by  his  attorney  objected  as  immaterial,  which  ob- 
jection was  sustained  by  the  court  and  bill  of  exception  reserved  to 
the  ruHng. 

It  takes  no  argument  to  demonstrate  the  fact  that  if  Cortez  knew 
that  his  indebtedness  would  about  equal  his  share  of  the  crop,  it 
might  be  considered  by  the  jury  as  having  some  bearing  on  his  pur- 
pose or  intention  in  leaving.  There  was  a  denial  by  the  defendant 
of  some  of  the  important  facts  relied  upon  by  the  plaintiff  to  show 
that  he  was  driven  away  from  the  premises.  This  excluded  evidence 
might  have  some  effect  in  leading  a  jury  to  believe  that  as  the  plain- 
tiff could  expect  nothing  after  June,  there  was  nothing  to  be  gained 
•  by  him  in  remaining  and  cultivating  the  crop,  and  therefore  this 
was  the  rdason  why  he  left. 

It  is  a  difficult  matter  to  understand  the  point  raised  in  the  elev- 
enth assignment  without  a  more  full  statement  upon  which  it  is 
based;  but  in  view  of  another  trial  we  will  notice  what  we  under- 
stand to  be  the  question  there  presented.  There  is  some  evidence 
tending  to  show  that  Aratuda  Cortez  was  a  member  of  the  plaintiff's 
family  and  was  engaged  with  the  plaintiff,  with-  his  other  children, 
in  producing  the  crop.  The  plaintiff  contended,  if  we  understand 
the  question  properly,  that  the  net  profits  of  the  labors  of  himself 
and  family  after  he  was  dispossessed,  was  $25  a  month,  and  it  seems 
that  he  was  willing  to  allow  that  as  a  credit  on  the  amount  he  might 
recover.  If  Aratuda  Cortez,  who  is  shown  to  be  the  plaintiff's  son, 
was  giving  his  services  in  behalf  of  his  father  in  making  the  crop, 
and  Aratuda  Cortez  was  one  of  the  members  of  the  family  whose 
services  produced  a  part  of  the  $25  a  month,  and  was  included  in 
th^  $25  estimate  of  profit  that  the  plaintiff  was  willing  to  allow^ 
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then  we  are  of  the  opinion  that  the  defendant  could  go  into  the 
facts  and  ascertain  whether  or  not  Aratuda  Cortez  earned  more  than 
he  or  his  father  accounted  for;  or,  in  other  words,  more  than  they 
were  willing  to  admit  as  a  credit  upon  the  plaintiflE's  recovery.  Whatr 
ever  might  be  the  value  of  the  services  of  the  plaintiff  and  of  his 
children  over  whom  he  had  control  in  producing  the  crop,  by  being 
thrown  out  of  employment  by  the  conduct  of  the  defendant,  he  could 
not  recover  for,  provided  he  was  fully  compensated  by  like  or  other 
service  at  some  other  place. 

Those  assignments  relating  to  the  charge  are  disposed  of,  as  before 
said,  by  the  opinion  of  the  Supreme  Court. 

We  have  discussed  and  considered  all  of  the  remaining  assignments, 
and,  except  those  pointed  out,  they  present  no  reversible  error.  This 
expression  is  not  intended  to  dispose  of  the  assignments  that  relate 
to  the  charge,  for  they  will  be  governed  by  what  is  said  in  the  opinion 
of  the  Supreme  Court. 

Reversed  and  remanded. 


C.  J.  McCall  v.  J.  H.  Whaley  et  al. 

Decided  December  16,  1908. 

1. — niefiral  Contract — ^Publio  Oi&oe. 

A  contract  for  the  sale  of  his  store  and  business  as  a  druggist  which  in- 
Tolved  an  agreement  by  the  vendor  also  to  resign  his  office  as  postmaster  and 
endeavor  to  procure  the  appointment  of  the  purchaser  to  that  position  was 
illegal,  being  contrary  to  public  policy. 


2. — Same — ^Ezeontory  Agreement — ^Eecovery  of  Money  Paid. 

One  who  pays  money  upon  an  illegal  contract  may  recover  it  back,  though 
deposited  as  a  forfeit,  while  the  agreement  remains  executory,  such  action 
being  not  an  affirmance  but  a  repudiation  of  the  illegal  undertalcing. 

Appeal  from  the  County  Court  of  Falls  County.  Tried  below 
before  Hon.  D.  H.  Boyles. 

Freeman  &  Morrison  and  Z.  I,  Harlan,  for  appellant. — Under  the 
agreement  the  forfeiture  was  not  dependent  on  whether  the  contract 
was  executory  or  executed,  or  legally  enforceable  or  not,  but  on 
whether  Barclay  complied  with  his  part  of  it.  Yetter  v.  Hudson,  57 
Texas,  613;  Talkin  v.  Anderson,  19  S.  W.,  853;  Fessman  v.  Seeley, 
30  S.  W.,  269. 

The  buyer,  or  his  assignee  of  the  claim  with  notice,  can  not  recover 
back  money  paid  under  such  illegal  contract,  but  the  courts  will  refuse 
to  aid  either  party  to  it,  or  their  assigns  with  notice.  Edwards  v. 
Handle  (Ark.),  36  L.  B.  A.,  174;  Burck  v.  Abbott,  22  Texas  Civ. 
App.,  216-219;  9  Cyc,  494;  15  A.  &  E.  Ency.  Law  (2d  ed.),  967- 
968,  and  authorities  quoted  from  in  note;  Schneider  v.  Local  Union 
No.  60  (La.),  5  L.  R.  A.   (N.  S.),  891. 

Spivey,  Bartlett  &  Carter,  for  appellees. — The  appellant  having 
urged  in  his  answer  and  on  the  trial  of  the  case  that  the  agreement 
Vinder  which  the  monejr  sued  for  in  this  gase  was  placed  with  (]e- 
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fendant  by  his  codefendant  Barclay  was  violative  of  the  anti-trust 
statutes  of  this  State,  he  can  not  on  appeal  call  in  question  the  rul- 
ing of  the  trial  court  made  in  accordance  with  such  suggestion. 
International  &  G.  N.  By.  Co.  v.  Sein,  89  Texas,  63;  Missouri,  K. 
&  T.  Ry.  Co.  V.  Eyer,  96  Texas,  72;  Clark  v.  Cyclone,  etc.,  Fence 
Co.,  22  Texas  Civ.  App.,  41, 

The  facts  being  undisputed  that  Barclay  did  promptly  disaffirm 
the  contract  and  demand  the  return  of  the  money  before  the  illegal 
purpose  was  carried  out,  the  court  did  not  err  in  peremptorily  in- 
structing the  jury  to  return  a  verdict  for  the  plaintiflf.  Congress, 
etc..  Spring  Co.  v.  Knowlton,  103  U.  S.,  49;  Lewy  v.  Crawford,  6 
Texas  Civ.  App.,  297;  Gageman  v.  Necco,  69  S.  W.,  822;  9  Cyclo- 
pedia of  Law,  554,  27  Id.,  874;  Bernard  v.  Taylor,  37  Am.  St.  Rep., 
697;  Peters  v.  Grim,  34  Am.  St.  Rep.,  599;  2  Pomeroy's  Eq.  Juris., 
457;  Thomas  v.  Richmond,  12  Wall.,  349;  2  Parsons  on  Contracts, 
736;  Wharton  on  Contracts,  sec.  354;  Pullman  Palace  Car  Co.  v. 
Central  Tr.  Co.,  171  U.  S.,  151;  Visher  v.  Yates,  11  Johns.,  28; 
Simkins  on  Contracts  mi  Sales,  172,  173;  Stacy  v.  Poss,  36  Am. 
Dec,  766. 

KEY,  AssootATB  Justice. — C.  J.  McCall  and  W.  P.  Barclay  made 
an  oral  agreement  by  which  McCall  was  to  sell  to  Barclay  a  store- 
house and  lot  and  a  stock  of  drugs  and  stationery  in  the  town  of 
Burlington,  Texas.  Barclay  paid  to  McCall  $760  on  the  trade,  and 
it  was  agreed  between  them  that  the  contract  would  be  reduced  to 
writing  the  next  day.  On  the  next  day  Barclay  sent  a  written  con- 
tract to  HcCall  for  him  to  sign,  which  he  declined  to  do,  claiming 
that  it  contained  a  stipulation  that  was  not  in  the  verbal  agreement. 
Thereafter  several  conferences  were  held  between  them,  but  no  agree- 
ment reached,  and  after  the  lapse  of  several  days  Barclay  notified 
McCall  in  writing  that  the  trade  was  oflE,  and  demanded  the  return 
of  the  check  he  had  given  for  the  $750,  which  demand  McCall  refused 
to  comply  with.  Thereafter  McCall  collected  the  $750  check,  and 
Barclay  transferred  his  claim  against  McCall  for  the  $750  to  J.  H. 
Whaley,  who  brought  this  suit  against  both  McCall  and  Barclay,  the 
latter  having  guaranteed  the  payment  of  the  claim.  A  credit  of 
$7.40  was  admitted  and  the  suit  was  brought  for  the  balance. 

Barclay  made  no  defense,  but  McCall  did,  and  averred  in  his  an- 
swer that  the  $750  was  delivered  to  him  to  be  applied  as  part  pay- 
ment for  the  property  sold  to  Barclay  in  the  event  of  performance 
by  Barclay,  and  was  to  be  kept  by  McCall  as  a  forfeit  in  the  event 
of  Barclay's  failure  to  perform  his  part  of  the  contract.  It  was  also 
asserted  in  defendant's  answer  that  the  plaintiff  should  not  be  per- 
mitted to  recover,  because  the  contract  for  the  sale  of  the  property 
included  a  stipulation  to  the  effect  that  McCall  should  retire  from 
the  drug  and  stationery  business  in  the  town  of  Burlington,  and 
should  not  compete  with  Barclay  in  that  business,  which  agreement, 
McCall  alleged  in  his  answer,  constituted  a  violation  of  the  anti-trust 
statutes  of  this  State.  The  undisputed  testimony  sustained  the  aver- 
ment referred  to,  but  showed  that  the  contract  had  never  been  exe- 
cuted.    The  trial  court  accepted  the  defendant's  construction  of  the 
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anti-trust  statute;  but^  as  the  contract  had  never  been  executed,  held 
that  the  plaintiff  was  entitled  to  recover  as  against  McCall,  and  per- 
emptorily instructed  a  verdict  for  the  plaintiff. 

The  defendant  McCall  has  appealed,  and  now  asserts  that  the  facts 
pleaded  by  him  as  constituting  a  breach  of  the  anti-trust  statute,  are 
not  in  fact  violative  of  that  statute,  and  therefore  the  court  erred  in 
directing  a  verdict  for  the  plaintiff  in  not  permitting  the  jury  to  de- 
termine which  party  had  breached  the  contract.  We  find  it  unnec- 
essary to  decide  whether  or  not  the  trial  court  ruled  correctly  in  hold- 
ing that  the  contract  was  in  violation  of  the  anti-trust  statute,  as 
it  is  also  unnecessary  to  decide  whether  or  not,  if  error  was  commit- 
ted in  that  respect,  it  was  invited  by  appellant  in  such  manner  as  to 
preclude  him  from  complaining,  because,  in  our  opinion,  and  for 
another  and  different  reason,  the  contract  was  unlawful.  It  was 
shown  by  undisputed  testimony  that  one  of  the  stipulations  in  the 
contract  was  to  the  effect  that  McCall  was  to  resign  the  ofBce  of  post- 
master at  Burlington,  and  was  to  use  his  influence  to  procure  such 
person  as  Barclay  might  designate  to  be  appointed  as  his  successor. 
It  is  contrary  to  public  policy,  and  therefore  unlawful,  for  persons 
to  trafBc  in  official  positions;  and,  therefore,  an  agreement  to  resign 
an  office  or  exert  efforts  to  procure  an  office  for  another  for  a  con- 
sideration, is  unlawful  and  not  enforcible. 

It  is  also  held  by  the  weight  of  authority  that  as  long  as  an  il- 
legal contract  has  not  been  executed,  and  is  still  executoiy,  that 
money  paid  thereon  may  be  recovered.  Such  a  suit  and  recovery  do 
not  constitute  an  enforcement  of  the  illegal  contract.  On  the  con- 
trary, they  involve  a  disaffirmance  of  the  contract.  In  this  case  the  con- 
tract was  never  executed,  and  the  undisputed  testimony  showing  that 
one  of  its  stipulations  was  illegal,  the  plaintiff  as  the  assignee  of  Barclay 
was  entitled  to  recover  the  money  sued  for.  (Lewy  v.  Crawford,  5  Texas 
Civ.  App.,  293;  Thomas  v.  Richmond,  12  Wall.,  349;  Tyler  v.  Car- 
lisle, 1  Am.  St.  Rep.,  301;  Congress,  etc..  Spring  Co.  v.  Knowlton, 
103  U.  S.,  49;  Pullman  Palace  Car  Co.  v.  Central  Transportation 
Co.,  171  U.  S.,  151;  9  Ency.  Law,  554;  2  Pom.  Eq.  Jur.,  457.) 

The  case  of  Edwards  v.  Randle,  38  8.  W.,  343,  relied  on  by  appel- 
lant, while  similar  in  many  respects,  is  not  entirely  so,  and  was  dis- 
posed of  by  the  Supreme  Court  of  Arkansas,  as  sliown  by  the  opinion, 
upon  the  assumption  that  the  contract  was  executed. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Associate  Justice  Rice  did  not  sit  in  this  case. 


Samuel  Zettlemeyer  v.  Lee  Shuleb. 

Decided  December  IQ,  1908. 

1. — ^Evidence — Certiiloate  of  State  Officer — Statnte  Constmed. 

Under  the  provisions  of  article  2308,  Sayles  Civ.  Stats.,  a  copy  from  the 
records  of  the  State  Treasurer  of  an  account  duly  certified  by  him  showing 
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the  payment  of  principal  and  interest  due  the  State  by  a  purchaser  of  school 
land,  is  competent  evidence,  and  not  subject  to  the  objection  that  it  was  the 
conclusion  of  the  treasurer. 

2. — School  Land — Sale  by  CommlBsioner— Presumption — ^Borden  of  Proof. 

When  school  land  has  been  sold  and  awarded  by  the  Commissioners  of  the 
General  Land  Office  to  one  purchaser  such  sale  and  award  will  be  presumed  to 
be  valid,  and  the  burden  of  proof  is  on  a  subsequent  purchaser  of  the  same  land 
to  prove  the  invalidity  of  the  first  sale  and  award.  The  action  of  the  Com- 
missioner is  not  conclusive  upon  the  question  of  conflicting  property  rights  of 
the  claimants. 

8. — Same — Certiiloate  of  Oconpanoy — Sifect. 

It  seems  that  under  the  case  of  Logan  v.  Curry,  05  Texas,  668,  a  certificate 
of  occupancy  by  the  Commissioner  of  the  Land  Office  is  conclusive  of  the  ques-, 
tion  of  occupancy  of  the  home  section  by  a  purchaser  of  school  land. 


4. — Same — ^Purohaser  of  Additional  Section — Oconpanoy. 

A  purchaser  of  school  land  who  had  proved  his  three  years'  occupancy  of 
the  home  section  at  the  time  he  applied  for  and  was  awarded  an  additional 
section,  is  not  reouired  to  occupy  either  section  for  three  years  next  after  the 
purchase  of  the  additional  section. 

Appeal  from  the  District  Court  of  Kimble  County.  Tried  below 
before  Hon.  Clarence  Martin. 

Moursund,  Moursund  £  Rowe,  for  appellant. — The  court  erred  in 
rendering  judgment  for  plaintiflE  because  the  evidence  fails  to  estab- 
lish that  plaintiff's  purchase  of  section  46,  the  alleged  home  section, 
was  in  good  standing  at  the  time  of  his  dleged  purchase  of  the  sec- 
tion in  controversy  as  additional  land,  especially  in  this,  that  it  fails 
to  show  that  he  paid  the  annual  interest  accrued  on  same,  and  fails 
to  show  that  he  had  not  already  purchased  the  quantity  of  additional 
land  to  which  he  was  entitled.  Bev.  Stat.,  art.  42181a;  Act  of  the 
27th  Leg.,  chap.  123,  sec.  3,  page  294. 

The  court  erred  in  rendering  judgment  for  plaintiff,  because  the 
evidence  shows  that  plaintiff's  pretended  purchase  of  the  section  of 
school  land  in  controversy  was  in  1907,  and  prior  to  the  institution 
of  this  suit,  upon  suflBcient  evidence  adduced  before  him,  lawfully 
cancelled  by  the  Commissioner  of  the  General  Land  OflBce  of  the 
State  of  Texas,  and  such  finding  and  cancellation  by  said  commis- 
sioner is  conclusive  and  binding  on  the  courts  and  can  not  be  col- 
laterally attacked  nor  set  aside  or  annulled  by  the  courts,  and  no 
title  legal  or  equitable  to  the  land  in  controversy  was  vested  in  plain- 
tiff at  the  time  this  suit  was  instituted,  nor  at  the  time  of  trial  of 
same.    Cooley  v.  Cautt,  Lim.  St.,  41;  Luckie  v.  Watt,  77  Texas,  262. 

Where  a  person  has  actually  resided  on  home  tract  for  three  con- 
secutive years  and  made  proof  of  such  fact  and  received  certificate  of 
occupancy,  relieving  him  from  further  residence  on  home  tract,  as 
far  as  it  is  concerned,  and  thereafter  makes  application  to  purchase 
additional  land,  he  must  again  become  an  actual  settler  and  reside 
on  said  home  tract  at  time  he  applies  to  purchase  additional  land, 
or  become  such  actual  settler  and  resident  within  ninety  days  after 
his  application  is  accepted  and  make  proof  of  such  fact  as  required 
by  law.     Acts  of  29th  Leg.,  chap.  103,  sees.  3  and  4;  Burleson  v* 
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Durham,   46   Texas,   157;   Metzler  v.   Johnson,   1   Texas   Civ.   App., 
137;  Batts  Rev.  Stats.,  4218fff. 

Wilson  &  Blackburn  and  E.  Cariledge,  for  appellee. 

• 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant,  in  the  form  of  an  action  of  trespass  to  try  title, 
to  recover  a  640  acre  survey,  No.  52,  located  in  Kimble  County,  for 
the  public  school  fund  by  virtue  of  certificate  No.  1426,  issued  to 
Beaty,  Seale  &  Forwood.  The  appellant  answered  by  a  general  denial 
and  a  plea  of  not  guilty.  The  case  was  tried  without  a  jury  and 
judgment   rendered   for   the   plaintiff. 

Conclusions  of  Fact. — Section  46  in  Kimble  County,  located  for 
the  public  free  school  fund  by  virtue  of  certificate  No.  1-306,  issued 
to  Beaty,  Seale  &  Forwood,  was  purchased  by  W.  H.  Howell  and 
awarded  him  by  the  State  as  an  actual  settler  on  October  18,  1902, 
and  was  by  the  heirs  of  Howell  transferred  to  plaintiff  on  February 
1,  1904. 

Lee  Shuler,  plaintiff,  made  proof  of  occupancy  of  said  section  by 
Howell  and  himself  for  three  years  from  date  of  sale,  October  13, 
1905,  and  filed  the  same  in  General  Land  Office  on  January  22, 
1905,  and  certificate  of  occupancy  was  issued  to  him  by  the  commis- 
sioner. 

Section  62,  the  land  in  controversy,  was  awarded  to  Shuler  on 
March  31,  1906,  upon  his  application  dated  March  1,  1906,  and  filed 
in  the  General  Land  Office  March  9,  1906,  as  additional  land  to  his 
home  section  No.  46.  This  award  was,  on  October  23,  1907,  can- 
celled by  the  Commissioner  of  the  General  Land  Office  for  failure 
of  Shuler  to  reside  on  his  home  tract. 

On  October  26,  1907,  section  52,  which  is  in  controversy,  was 
awarded  to  Samuel  Zettlemeyer,  the  defendant,  on  his  application 
of  September  2,  1907,  and  filed  in  the  General  Land  Office  September 
4,  1907,  as  additional  land  to  section  12,  certificate  of  0-123,  J.  H. 
Gibson,  and  he  is  in  possession  under  said  award.  The  section  in 
controversy  is  within  a  radius  of  five  miles  of  both  sections  46  and  12 
above  mentioned. 

The  facts  above  recited  were  admitted  by  the  parties  upon  the  trial. 

The  only  controverted  issue  in  the  case  is  whether  Shuler  was  an 
actual  settler  upon  and  resided  on  section  46  on  March  1,  1906,  when 
he  filed  his  application  in  the  General  Land  Office  to  purchase  section 
52  and  it  was  awarded  him  as  additional  land  to  his  home  section. 
The  evidence  upon  this  issue  was  reasonably  sufficient  to  support  an 
affirmative  finding,  and  we  concur  with  the  trial  court  in  such  con- 
clusion. 

Conclusions  of  Law. — 1.  The  court  did  not  err  in  admitting  in 
evidence,  over  objection  of  appellant,  that  it  was  secondary,  a  copy 
from  the  records  of  the  office  of  the  State  Treasurer  of  an  account, 
duly  certified  to  by  him,  showing  the  payment  of  principal  and  inter- 
est due  the  State  upon  section  46,  B.  S.  &  F.  (art.  2308,  Sayles* 
Texas  Civ.  Stats.).    This  certificate  is  not  of  the  conclusions  of  the 
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treasurer,  but  of  what  is  "contained  in  the  .  .  .  records  of  his 
oflSce/'  which  is  admissible  as  original  evidence  under  the  statute 
cited.     (Smithers  v.  Lowrance,  100  Texas,  77.) 

2.  This,  in  effect,  disposes  of  appellant's  contention  under  the 
second  assignment,  that  there  was  no  legal  proof  of  the  payment  of 
interest  on  section  46.  It  would  seem,  under  the  authority  of  Smith- 
ers V.  Lowrance,  supra,  that  inasmuch  as  the  land  in  controversy  had 
been  sold  and  awarded  by  the  Commissioner  of  the  General  Land 
Office  to  the  appellee,  it  was  incumbent  upon  appellant,  who  claimed 
under  a  subsequent  award,  to  show  any  fact  or  facts  which  would 
render  ineffective  the  previous  sale.  For,  as  is  said  in  that  case,  "The 
Commissioner  of  the  General  Land  Office  is  without  authority  to 
sell  school  land  which  has  been  legally  sold,  where  the  purchase  is 
kept  in  good  standing,  and  it  is  an  usurpation  of  power  for  him  to 
do  so.  We  think  therefore  that  before  any  presumption  of  the  validiiy 
of  the  second  sale  can  be  indulged,  the  burden  is  upon  the  purchaser 
at  the  second  sale  to  show  the  invalidity  of  the  first." 

3.  The  contention  that  the  forfeiture  by  the  Commissioner  of  the 
General  Land  Office  of  appellee^s  purchase  of  the  section  in  contro- 
versy is  conclusive  against  his  right  to  the  land,  is  refuted  by  the 
language  above  quoted  from  the  Supreme  Court.  The  property  or 
rights  of  no  person  in  this  State  can  be  taken  from  him  by  usurpa- 
tion of  official  authority.  The  highest  officer  in  this  State  is  as  much 
subject  to  the  law  as  the  humblest  individual.  Because  an  officer's 
duties  may  be  great  by  reason  of  the  services  the  people  have  com- 
missioned him  to  perform,  does  not  place  him  above  the  law,  but 
only  lays  more  of  its  burdens  upon  liim  than  upon  others,  and  bids 
him  carry  them  faithfully  in  obedience  to  and  in  the  interest  of 
those  from  whom  he  received  his  trust. 

4.  Tinder  the  fourth  assignment  of  error  it  is  contended  that  the 
evidence  fails  to  show  that  at  the  time  appellee  applied  to  purchase 
the  section  in  controversy  he  resided  on  the  alleged  home  section, 
or  that  he  resided  thereupon  when  section  62  was  awarded  him  or 
thereafter. 

While  the  evidence  is  conflicting  on  the  issues  as  to  whether  appel- 
lee resided  on  section  46  when  he  made  application  to  purchase  sec- 
tion 52,  and  when  it  was  awarded  him,  it  is,  as  held  in  our  conclu- 
sions of  fact,  reasonably  sufficient  to  support  the  findings  in  the 
affirmative  of  the  trial  court. 

Besides,  it  would  seem  that  the  effect  of  issuing  the  certificate  of 
occupancy  by  the  Commissioner  of  the  General  Land  Office,  is  con- 
clusive of  the  question  of  occupancy  of  section  46  (Logan  v.  Curry, 
95  Texas,  668) ;  and  that  appellee,  having  proved  his  three  years 
occupancy  and  being  in  actual  occupancy  when  he  applied  for  and 
was  awarded  the  section  in  controversy,  it  was  not  incumbent  upon 
him  to  occupy  either  section  for  three  years  next  after  the  purchase 
of  the  one  involved  in  this  suit.  (Sec.  6,  chap.  103,  Acts  of  29th 
Leg.,  163.) 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Aprmed* 

Writ  of  error  refused, 


INDEX. 


Abaadojuaent 

Of  part  of  premises.     See  Homestead^  ff» 
Of  street  car  line.    See  Hightoays,  IL 

AlMtteaeiit. 

Of  nuisance  not  permanent  in  its  nature.    See  Vui^dnoef  5,  4* 

Of  suit  on  plea  of  privilege.  See  Yenue,  1,  2,  S, 
1.  Plaintiff  sued  a  railway  and  a  sleeping  car  company  jointly  for  injuries 
to  a  passenger,  and  subsequently  brought  suit  on  the  same  cause  of 
action  against  the  sleeping  car  company  alone.  Held,  that  the  pendency 
of  the  latter  suit  was  not  ground  for  abating  the  flrfeit.  Payne  v.  Benham, 
16  Texas,  307,  and  Trawick  v.  Martin,  74  Texas,  522,  distinguished, 
as  involving  the  right  to  abate  the  second  action,  and  as  cases  where 
the  parties  were  identical.  If  plaintiff  could  be  required  to  elect  which 
action  to  prosecute,  his  insistence  on  proceeding  with  the  first  was  such 
election.     Pullman  Co,  v.  Hoyle,  5S2. 

AbMaoe. 

From  trial  due  to  sickness.     See  ?feto  Trial,  J, 


Aooeptanoe. 

Of  go 

Of  personal  property  sold.     See  Salea,  2,  S,  4. 


Of  goods  by  carrier.    See  Carriera  of  Qooda,  S. 


Aooident, 

Insurance  against.    See  Aooident  Insurance,  J,  2,  S, 

Aeknowledgment. 

Of  deed  by  married  woman.    See  Married  Woman,  2,  S, 

m 

AMon. 

_       m 

Prior  suit  pending.    See  Abatement,  1. 

On  contract  or  on  tort.    See  Carriers  of  Goods,  1, 

By  widow  against  independent  executor.     See  Jurisdiction,  2, 

For  damages  bv  depreciation  of  property.     See  Nuisance,  i,  2. 

For  recovery  of  land.    See  Trespass  to  Try  Title,  1-6. 

Adequate  Bemedy. 

By  criminal  prosecution.     See  Injunction,  7. 
By  right  of  subrogation.     See  Injunction,  8. 

Administration. 

Of  community  property.  See  Estates  of  Decedents,  1,  2, 
Policy  assigned  as  collateral  security.  See  Insurance,  Life,  5. 
1.  The  issue  being  whether  a  certain  tract  of  land  was  the  separate  property 
of  a  surviving  wife  or  the  community  property  of  herself  and  her 
deceased  husband,  the  mere  fact  that  the  wife  as  administratix  of  her 
husband's  estate  included  said  land  in  the  inventory  of  said  estate, 
was  insufficient  to  require  the  conclusion  that  the  land  belonged  to  the 
community  as  against  other  evidence  introduced  to  the  contrary.  Morgan 
V.  Tutt,  3ai. 
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Admlulon/ 

Of  principal  not  binding  on  sureties.    See  Evidence,  49» 
By  party  treated  as  conclusive.     See  Evidence,  ^. 

▲dTerse  PosBeulon. 

Extending  to  boundaries  fixed  by  deed.    See  Limitation,  2, 
Notice  of  extent  of  by  deed.     See  Limitation,  S. 
Under  void  grant.     See  Limitation,  4*  S. 
Under  mistake  of  right.     See   Limitation,  6, 
Under  unregistered  will.     See  Limitation,  P. 
Extending  to  160  acres.     See  Limitation,  10,  11,  12. 
Of  public  street.     See  Limitation,  13. 
Sufficiency  of  plea.     See  Limitation,  H. 
As  notice  of  title.     See  Notice,  2,  8. 

AfldaTlt. 

Must  be  signed  by  affiant.     See  Attachment,  1. 

Ageney. 

Powers  of  cashier.     See  Banks,  1, 

Of  local  agent  9f  railway.    See  Carriers  of  Goods,  5,  6, 19* 

Bight  of  broker  to  commissions.    See  Contract,  5. 

Agent  lacking  authority.     See  Contract,  19. 

Power  of  attorney  obtained  by  false  representations.    See  Fraud,  !• 

Presumption  as  to  authority  to  contract.    See  Insurance,  Life,  2. 

Revocation  by  death  of  principal.     See  Limitation,  8. 

Revocation  of  authority.     See  Powers,  1,  2. 

1.  A  deed  by  an  agent  made  after  the  revocation  of  his  authority  by  death 

of  the  principal  is  void;  and  such  revocation  on  death  must  be  assumed 
in  the  absence  of  evidence  that  the  agent's  power  was  coupled  with  an 
interest.    Wall  v.  Lubbock,  406. 

2.  The  fraud  of  an  authorized  a^ent  will  invalidate  a  contract  entered  into 

by  him  on  behalf  of  his  principal  though  in  perpetrating  the  fraud  he 
acted  without  the  knowledge  or  consent  of  his  principal.  This  rule 
applies  to  an  ostensible  as  well  as  to  an  actual  agent.  Mutual  Res.  L. 
Ins.  Co.  V.  Seidel,  278. 

8.  An  action  can  not  be  maintained  against  a  corporate  body  for  the  deceit 
or  false  representations  of  its  agents  or  officers  unless  it  be  shown  that 
the  ^ame  were  authorized  by  the  corporate  body.     Id. 

4.  It  was  error  to  charge  tliat  the  plaintiffs  were  entitled  to  a  fixed  sum 
as  commissions  for  making  a  sale  of  land,  where  the  price  was  by  the 
acre  and  the  number  of  acres  was  left  uncertain  by  the  evidence.  Jackson 
V.  Stephenson,  532. 

0.  Plaintiffs  could  not  recover  commissions  on  a  sale  of  land  made  by  the 
owner  himself  without  showing  that  it  was  procured  by  them,  where 
their  contract,  though  giving  them  the  exclusive  agency  to  sell,  did 
not  bind  the  owner  himself  not  to  negotiate  a  sale.  Stringfellow  v. 
Powers,  4  Texas  Civ.  App.,  199,  distinguished.     Id. 

6.  When,  in  an  action  by  an  agent  against  his  principal  for  commissions  on 

a  sale  of  propertv,  the  agent  relies  on  an  implied  contract,  he  should 
plead  the  same  oy  specifically  alleging  the  facts  and  circumstances 
from  which  the  contract  might  be  implied  so  as  to  enable  the  court  to 
determine  from  the  allegations  whether  they  were  such  as  would  consti- 
tute a  contract.  An  implied  contract  can  not  be  proved  under  allega- 
tions of  an  express  contract.    Fordtran  v.  Stotcers,  226. 

7.  A  broker,  or  other  agent,  has  authority  to  act  for  his  principal  only  by 

virtue  of  an  appointment,  express'  or  implied,  by  the  latter.  '  Ki 
particular  form  oi  appointment  is  necessary;  it  is  sufficient,  ordinarily, 
to  show  that  tbe  agent  acted  with  the  consent  of  his  principal,  and 
this  may  be  shown  by  written  instrument,  by  words  or  by  implication 
from  the  conduct  of  the  parties.  But  proof  of  this  appointment  or 
consent  in  some  form  is  indispensable  in  an  action  by  an  agent  against 
his  principal  for  compensation  for  services  rendered.  A  volunteer  is 
not  entitled  to  compensation  for  services  rendered.*    Id, 
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Ambliraity. 

Extrinsio  evidence  to  explain.    See  Deed,  5. 

Amendment. 

Not  setting  up  new  cause  of  action.     See  Pleading,  P. 

Amount  In  ControYerty. 

Matters  not  plead  in  reconvention.     See  Rea  Adjudioata,  J, 

Ancient  Instrument. 

Admission  without  proof  of  execution.     See  Evidence,  40,  41. 

Animali. 

Injuries  to  livestock  in  shipment.     See  Carriers  of  Oooda,  4*  7,  8. 

Appeal. 

From  judgment  rendered  without  jurisdiction.     See  Jnjunotian,  6, 

From  interlocutory  order.    See  Judgment,  10, 

Procedure  in  appellate  court.    See  Practice  on  Appeal,  1-14. 

1.  While  article  358,  Rev.  Stats.,  relates  particularly  to  proceedings  by  cer- 

tiorari, the  provisions  of  said  article  apply  as  well  to  cases  taken  to  the 
County  Court  by  appeal  from  the  Justice  Court.    Davis  v,  Morris,  184. 

2.  It  is  only   new   causes   of   action,   setolTs   and   counterclaims   not   plead 

in  the  Justice  Court  that  are  precluded  by  article  358,  Rev.  Stats., 
from  being  plead  for  the  first  time  in  the  County  Court  on  appeal  from 
the  Justice  Court.  A  defendant  on  appeal  from  a  Justice  to  a  County 
Court  may  file  a  plea  of  estoppel  in  the  County  Court  although  such 
plea  was  not  filed  in  the  Justice  Court.    Id, 

Appeal  Bond.  > 

1.  Where  the  term  of  court  continued  more  than  eiffht  weeks,  appellant, 

if  a  resident  of  the  county,  was  required  to  file  his  appeal  bond  within 
twenty  days  from  his  giving  notice  of  appeal  (Rev.  Stats.,  art.  1387) ; 
this  was  necessary  to  give  jurisdiction,  and  the  bond  here  being  filed 
later,  the  appeal  is  dismissed.     Billman  v.  Oalligher,  41 

2.  The  thirty  days  allowed  a  nonresident  within  which  to  file  an  appeal  bond 

applies  only  in  cases  where,  the  term  continuing  longer  than  eight 
weeks,  the  time  begins  to  run  from  the  date  of  the  judgment,  and 
does  not  apply  to  cases  where  the  time  does  not  begin  to  run  until 
adjournment.     Nash  v.  Noble,  425. 

Appeftnuioe. 

Pleading  new  cause  of  action.    See  Citation,  1, 

Applioation  of  Payment. 

Affecting  limitation.     See  Payment,  1. 

Apportionment. 

Of  damages  between  connecting  lines.     See  Carriers  of  Goods,  IS, 

Argument  of  Counsel. 

1.  Where  the  argument  is  confined  to  the  evidence,  it  is  no  ground  for  reversal 

that  the  inferences  sought  to  be  drawn  from  that  evidence  by  counsel 
are  unwarranted.    Houston  d  T,  C.  R,  Co,  v,  Cheatham,  1. 

2.  In  commenting  upon  a  libelous  article  in  a  newspaper,  counsel  for  plaintiff 

said  to  the  jury  in  his  argument,  "What  do  you  reckon  Mrs.  L.  (the 
plaintiff)  thought  next  morning  when  she  read  that  article  in  the  paper?" 
Held,  proper  and  legitimate  argument  upon  evidence  before  the  jury. 
Ban  Antonio  Light  Pub,  Co,  v,  Lewy,  24. 

3.  No  error  appeared  from  a  refusal  of  the  trial  court  to  permit  counsel  to 

read  to  the  jury,  on  the  question  of  what  would  constitute  a  gaming 
contract,  a  decision  of  the  United  States  Circuit  Court  of  Appeals  from 
an  unofilcial  report.     Western  U,  Tel.  Co.  v,  Bradford,  392. 

4.  An  appeal  to  the  jury  to  assess  damages  to  punish  the  defendant  and 
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make  it  do  right  iB  improper  and  cause  for  reversal  in  a  case  wbere 
compensation  is  the  measure  of  damages.  Western  U,  Tel.  Co.  «.  Bmith, 
107. 
6.  When  the  trial  court  sustains  objections  to  an  improper  argument  to  the 
jury  and  instructs  the  jury  to  disregard  it,  it  will  be  presmned  upon 
appeal  that  the  jury  heeded  the  court's  instruction  and  that  the  argu- 
ment did  not  affect  the  verdict.  International  d  O.  N.  Ry.  Co,  v, 
Aleman,  665. 

0.  A  bill  of  exception  which  shows  on  its  face  that  improper  language  or 

argument  of  opposing  counsel  was  not  excepted  to  at  the  time  it  was 
usedy  and  possibly  not  until  after  court  adjourned,  will  not  be  considered 
on  appeal.  Such  exception  should  be  taken  at  the  time  the  language 
is  used  or,  at  least,  during  the  trial.    Fordtran  v,  Btowere,  227. 

Assignmeiit. 

Obtained  by  fraud.     Bee  Burden  of  Proof,  3, 
Of  policy  to  creditor.     See  Insurance,  Life,  3,  4* 

Assignment  of  Error. 

Propositions  submitted  under.    See  Briefs,  1-4'  ' 

Referring  to  bill  of  exceptions.     See  Briefs,  5. 

On  omission  in  charge.    See  Instructions  to  Juries,  H. 

Held  insufficient.     See  Practice  on  Appeal,  9, 

By  appellee.     See  Practice  on  Appeal,  10,  11. 

Fundamental  error.     See  Practice  on  Appeal,  11.  / 

Questions  not  raised  in  motion  for  new  trial.    Bee  Pro/etice  on  Appeal,  It. 

Mere  preponderance  of  evidence.     See  Practice  on  Appeal,  IS. 

Sufficiency  of  evidence.    See  Practice  on  Appeal,  I4. 

1.  When  an  assignment  of  error  is  based  solely  upon  a  refusal  of  the  trial 

court  to  give  a  requested  charge,  which  charge  was  defective  as  requested, 
the  Appellate  Court  may  consider  only  the  precise  question  presenteil 
by  the  assignment  and  overrule  the  same  although  the  issue  presented 
by  the  requested  charge  was  entirely  omitted  in  the  main  charge  and 
should  have  been  submitted.    Laughman  v.  Sun  Pipe  Line  Co.,  480. 

Assumed  Kisk. 

Obvious  dangers.    See  Master  and  Servant,  2. 

Servant's  knowledge  of  danger.    See  Master  and  Servant,  5,  6. 

Obeying  command  under  protest.    See  Master  and  Servant,  6. 

Attachment.  * 

1.  Since  the  adoption  of  the  Revised  Statutes  in  1879,  an  affidavit  for  attach- 
ment must  be  signed  bv  the  affiant  before  the  issuance  of  the  writ  A 
failure  to  sign  the  affidavit  is  fatal  to  the  writ,  and  it  can  not  be 
subsequently  amended  by  attaching  the  signature  thereto.  Davis  v. 
Sherrill,  269. 

Attomeyi. 

Authority  to  make  compromise  judgment.    See  Judgments,  S. 

Attorney's  Tee. 

Out  of  proceeds  of  receivership.     See  Receivers,  1. 

1.  A  creditor  of  a  corporation  in  the  hands  of  a  receiver,  is  entitled  to 

recover  attorney's  fees  stipulated  for  in  notes  held  by  him  as  collateral 
security  for  his  main  debt  when  it  becomes  necessary  by  reason  of  the 
insolvency  of  the  corporation  to  place  said  notes  in  the  hands  of  an 
attorney  for  collection.  First  Nafl  Batik  of  Houston  v.  J.  I.  Camphell 
Co,,  446. 

2.  A  contract  to  pay  attorney's  fees  is  a  contract  of  indemnity  and  not  for 

liquidated  damages.  A  creditor  can  only  recover  such  portion  of  the 
attorney's  fee  provided  for  as  he  has  obligated  himself  to  pay  or,  in 
the  absence  of  such  contract,  such  as  is  reasonable.     Id, 

3.  When  the  sole  stipulation  in  a  note  is  to  pay  certain  attorney's  fee  if  the 
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note  is  placed  in  the  hands  of  an  attorney  for  ooUeetion»  the  payee  or 
other  holder  of  the  note  is  entitled  to  ooueet  the  fee  if  the  note  is  in 
fact  placed  in  the  hands  of  an  attorney  for  collection  and  a  necessity 
ocisted  for  such  action.  And  this,  though  the  note  was  not  due  when 
so  placed.  Id. 
4.  A  creoltor  of  an  estate  held  a  promissory  note  executed  hy  the  decedent 
and  secured  by  mortgage  line,  in  which  it  was  stipulated  that  if  the 
note  was  placed  in  the  hands  of  an  attorney  for  collection  or  if  collected 
by  suit,  ten  percent  additional  would  be  due  as  attorney's  fee;  soon 
after  the  administrator  qualified,  and  before  the  creditor  had  taken 
any  steps  to  establish  his  claim,  the  administrator  notified  the  creditor 
that  he  was  ready  and  willing  to  pay  the  claim  upon  approval  by 
the  court,  and  prepared  and  handed  to  the  creditor  a  proper  proof  of 
the  claim,  which  the  creditor  did  not  use,  but  placed  his  claim  in  the 
hands  of  an  attorney  who  prepared  the  necessary  affidavit  and  presented 
the  claim  to  the  administrator  for  allowance;  the  administrator  allowed 
the  claim  in  full,  except  the  ten  percent  added  for  attorney's  fee  which 
was  disallowed.  In  a  suit  upon  the  note  and  to  collect  the  attorney's 
fee,  held,  that  no  such  necessity  existed  for  the  services  of  ^n  attorney 
as  would  create  the  contingency  for  the  payment  of*  the  attorney's  fee 
stipulated  in  the  note,  and  the  creditor  was  not  entitled  to  recover  the 
same.    Adoue  v.  Kirhy,  Admr.,  623. 

Banks  and  Banking. 

1.  The  charter  of  a  banking  corporation  organised  under  the  laws  of  this 
State  provided  that  the  property  or  business  of  the  corporation  should 
be  controlled  and  managra  by  the  directors;  the  by-laws  of  the  corpora- 
tion defined  the  duties  and  powers  of  the  cashier  without  giving  him 
power  to  make  or  change  contracts  for  the  bank;  the  cashier,  without 
authority  from  the  board  of  directors,  undertook  to  change  a  lease 
contract  executed  by  the  bank.  Held,  that  the  action  of  the  cashier 
was  not  binding  on  the  bank.    Djfcua  v.  Traders^  Batik  d  Tru9t  Co,,  175. 

Bill  and  Hotet. 

Assignment  obtained  by  fraud.    See  Burden  of  Proof,  S. 
Given  by  wife  for  debt  of  husband.    See  Married  Women,  i. 

Bills  of  Exception. 

To  improper  argument.     See  Argument  of  Couneel,  6, 

Not  identified  by  brief.    See  Briefs,  5. 

Not  disclosing  prejudice.     See  Jury,  S, 

Confiicting  with  statement  of  facts.    See  Practice  on  Appeal,  6, 

1.  The  right  to  preserve  a  bill  of  exceptions  to  evidence  in  the  statement  of 

facts  was  not  dependent  on  the  "Stenographer's  Act,"  and  hence  not 
lost  by  its  repeal.  Tewarkana  d  Ft.  8.  Ry.  Co.  v.  Roaelrook-Joeey  Grain 
Co.,  156. 

2.  A  bill  of  exceptions  showing  objections  made  to  evidence  will  be  controlled 

by  the  statement  of  facts  which  showed  the  objection  urged  and  that 
it  was  not  made  until  after  the  question  was  answered;  in  such  case 
it  should  have  been  taken  by  motion  to  exclude.  Houeton,  E.  d  W.  T. 
Ry.  Co.  V.  Roach,  95.  ^ 

Bonds. 

Time  of  filing.     See  Appeal  Bond^  1,  t. 
Liability  ot  sureties.    See  Oamiehment,  1,  ft. 

By  liquor  dealers.    See  Inetructione  to  Juriee,  2,  S;  Intomioating  Liguore, 
1-20. 

Boundaries. 

Copies  from  surveyor's  record.    See  Evidence,  24. 
Recitals  by  surveyor.     See  Evidence,  25. 
Identified  by  adjacent  survey's.    See  Evidence,  26, 
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Official  map  of  oonnty.    See  Evidenoef  27. 
Constructive  possession  to.    See  Limitation,  2. 
Possession  under  void  grant.     See  Limitation,  4>  5, 
Tract  claimed  out  of  larger  survey.    See  Limitation,  6,  7. 
Possession  claimed  under  will.    .See  Limitation,  9. 
Possession  not  held  under  deed.    See  Limitation,  10,  11,  12, 

1.  A  purchaser  of  lots  described  in  his  conveyance  as  bounded  by  public 

streets  of  a  city,  not  yet  opened  to  travel,  acquires  title,  as  against 
the  riffhts  of  the  public,  only  to  the  limits  of  such  streets  as  laid  out 
and  platted,  though  the  enclosure  extended  beyond,  and  into  the  street 
as  platted.     Perry   v.   Ball,    134. 

2.  In  a  boundarv  suit  the  fact  that  onlv  a  part  of  the  survey  is  in  controversy 

is  no  valid  objection  to  the  admission  in  evidence  of  the  patent  to  the 
entire  survey.    Runkle  v.  Smith,  186. 

3.  The  issue  being  one  of  boundary  and  it  having  been  shown  that  three 

different  lines  had  been  run  by  as  many  different  surveyors,  a  charge  of 
the  court  that  the  lines  run  by  the  several  surveyors  in  attempting  to 
locate  the  boundary  in  dispute  were  not  binding  upon  the  parties,  but 
that  evidence  as  to  said  lines  was  admitted  only  for  the  purpose  of  aiding 
the  juT^  in  locating  the  line  as  it  was  originally  run,  was  not  subject  to 
the  objection  that  it  prejudiced  appellant's  contention  that  a  certain 
one  of  said  lines  was  the  true  line.    Id. 

4.  The  plaintiff  and  defendant  entered  into  an  agreement  as  to  the  boundary 

line  between  them;  plaintiff  lost  his  title  to  the  land  by  forfeiture  to 
the  State  and  aft4>rwards  bought,  the  same  land  from  another  party  hold- 
ing by  a  different  title.  Held,  there  being  no  privity  of  estate  between 
plaintiff*s  latter  and  former  holding,  he  was  not  estopped  by  the  agree- 
ment as  to  the  boundary.    Id. 

5.  When  there  is  a  dispute  as  to  a  boundary  between  adjacent  land  owners,  and 

a  boundary  is  agroed  upon,  the  agreement  is  binding  on  the  parties 
although  it  may  be  afterwards  discovered  that  the  agreed  boundary  is 
not  the  original'  boundary.    Louisiana  d  T.  Lumh.  Co.  v.  Dtipuy,  46. 

6.  The  issues  being  boundary  and  estoppel,  the  court  charged  the  jury,  in 

substance,  that  if  the  defendant  in  buying  the  land  in  controversy 
acted  on  an  agreement  of  the  former  owners  to  fix  the  boundary  by 
agreement;  and,  "without  knowing  of  a  mistake,  if  there  was  a  mistake." 
in  fixing  the  boundary,  then  the  plaintiff  claiming  under  one  of  the 
owners  would  be  estopped.  Held,  harmless  error  in  view  of  the  fact 
that  the  charge  upon  estoppel  was  correct,  and  there  being  no  evidence 
that  the  defendant  at  the  time  of  its  purchase  had  any  notice  of  any 
mistakes  in  the  location  of  the  line,  the  jury  could  not  have  been 
misled.    Id. 

7.  One  who  buys   land   from  a  party  to  an   agreement   fixing  a  disputed 

boundary,  but  without  notice  of  such  agreement,  will  not  l^  estopped  to 
claim  to  the  true  original  boundary,  and  the  fact  of  notice  must  be 
shown  affirmatively  by  the  party  alleging  estoppel.    Id. 

Briefs. 

Failure  to  file.     See  Practice  on  Appeal,  2. 

1.  An  assignment  of  error  not  presenting  a  distinct  proposition  for  reversal 

nor  followed  by  such  proposition  thereunder  will  not  be  considered. 
Pullman  Co.  v.  Hoyle^  532. 

2.  A  brief  which  groups  and  treats  together  assignments  asserting  different 

propositions,  presenting  thereunder  as  a  proposition  only  a  general 
statement  of  the  principle  of  law  and  failing  to  give  in  the  statement 
the  charges  to  which  an  objection  is  made,  is  not  sufficient  to  require 
consideration.     Bryant  v.  Xorthem  Tex.  Trac.  Co.,  600. 

3.  The  following  proposition  in  a  brief  held,  multifarious  and  therefore  not 

entitled  to  consideration  on  appeal,  viz. :  "Because  the  officer  taking  the 
deposition  was  guilty  of  improper  conduct  in  using  memoranda  in 
taking  said  deposition,  and  the  said  witness  having  failed  to  answer 
fully  or  having  evaded  answering  certain  material  cross-interrogatories, 
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the  deposition  should  have  been  suppressed."    De  Hoyes  v.  Oalveaton,  H,  ■ 

d  8,  A.  Ry.  Co.,  643. 
4.  When  an  assignment  of  error  is  not  a  proposition  in  itself  and  is  not 

followed  by  a  proposition  in  appellant's  brief  it  will  not  be  considered 

on  appeal.    Id, 
6.  An  assignment  of  error  based  upon  a  bill  of  exceptions  which  is  not  so 

referred  to  in  the  statement  under  the  assignment  as  to  enable  the 

Appellate  Court  readily  to  find  and  identify  the  same,  does  not  demand 

consideration  on  appeal.    Sullivan  v,  SoliSy  464. 
6.  Where  appellant's  brief  fails  to  point  out  wherein  the  charge  of  the  trial 

court  is  on  the  weight  of  the  evidence  or  authorizes  a  double  recovery, 

assignments   of  error  based  upon  such   supposed   errors   will   not   be 

considered.    8t,  Louis  8.  W,  Ry,  Co,  of  Tex,  v.  Stanley,  185. 

Broken. 

Right  to  commissions  on  sales.    8ee  Agency,  4,  5,  6;  Contract ^  5, 

Burden  of  Proof. 

Of  estoppel  as  to  boundary.    See  Boundaries,  7. 

Of  circumstances  causing  special  damages.     See  Carriers  of  Goods,  18, 

Failure  to  charge  upon.     See  Instructions  to  Juries,  15,  16, 

Of  right  to  receive  license.     See  Mandamus,  1. 

Of  contributory  negligence.     See  Negligence,  20. 

1.  A  party  asserting  an  equitftble  title  against  a  legal  title  to  land  has  the 

burden  of  showing  that  at  the  time  the  legal  title  was  acquired  the 
purchaser  thereof  bad  notice  of  the  equity  sought  to  be  asserted  against 
it.    Louisiana  d  T.  Lum.  Co.  v.  Dupuy,  47. 

2.  In  an  action  of  trespass  to  try  title  by  an  heir  of  a  deceased  wife  to  re- 

cover land  from  a  remote  vendee  of  the  surviving  husband,  the  heir 
has  the  burden  of  proving  not  only  that  the  last  purchaser  had  notice 
of  his  equitv,  but  also  that  the  land  was  not  freed  from  such  equity  in 
the  hands  of  any  of  the  intermediate  vendees.    Thomason  v.  Berwick,  15.3. 

3.  In  an  action  for  the  possession  of  certain  promissory  notes  the  title  to 

which  was  claimed  by  the  plaintiff,  the  defendant  alleged  that  tlio 
assignment  of  the  notes  to  the  plaintiff  was  obtained  by  fraud  and  undue 
influence  and  that  the  assignor  was  mentally  incapable  of  making  the 
assignment;  the  court  charged  the  jury,  in  effect,  that  if  they  believed 
from  the  evidence  that  the  assignor  was  so  affected  by  disease  or  age . 
as  to  make  it  difficult  for  her  to  exert  her  will  freely  and  assert  lier 
true  intention  against  the  wishes  of  those  to  whose  influence  she  was 
subjected,  then  and  in  such  case  the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  the  assignment  to  him  was  fairly  obtained  and 
without  undue  influence.  Held,  error.  The  plaintiff  made  his  case  when 
he  prove<l  the  execution  of  the  assignment  and  the  delivery  of  the  notes 
to  him.  The  burden  was  on  the  defendant  to  prove  the  assignment 
void.     McHay  v.  Peterson,  195. 

Canoellation. 

Of  lease  of  public  land.     See  School  Land,  5. 

Carriers  of  Goods. 

Comparative  injury.     See  Evidence,  f. 

Account  sales  of  cattle  shipped.     See  Evidence,  ^3,  H.  , 

Entries  in  shipper's  ledger.     See  EHdence,  ^J. 

Shipper  loading  cars.     See  Negligence,  2. 

Title  passing  by  shipment.    See  Sales,  1. 

1.  A  suit  against  a  carrier  for  negligent  loss  by  fire  of  goods  received  for 

transportation  may  be  in  form  of  an  action  on  contract  or  in  tort. 
If  the  allegations  are  sufficient  to  support  a  recovery -in  the  latter  form 
the  j)leadings  as  to  the  terms  of  the  contract  are  merely  matters  of 
inducement  and  a  variance  therefrom  in  the  proof  is  not  material. 
Texarkana  d  Ft.  8.  Ry.  Co.  v.  Rosehrook-Josey  Grain  Co.,  156. 

2.  A  railway  company  owning  a  spur  track  leading  to  the  warehouse  of  a 
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shipper,  and  undertaking,  for  a  switching  fee  paid  by  the  shipper  or 
another  carrier,  to  set  thereon  and  haul  out  when  loaded  cars  for 
shipment  of  freight  over  other  lines  of  railway  with  which  it  connects 
at  that  place,  is  a  common  carrier  with  respect  to  such  freight,  and  is 
liable,  as  other  carriers,  for  the  destruction  by  fire  of  freight  delivered 
to  it  upon  such  spur,  to  be  transferred  to  a  connecting  road  for  transpor- 
tation over  the  latter's  line.    Id, 

3.  A  railway  company  set  in  upon  its  spur  track  by  the  warehouse  of  a 

shipper  a  car  which  was  there  loaded  with  freight  for  transportation 
over  another  line  of  road  with  which  it  connect^  in  that  city;  being 
twice  notified  that  the  car  was  ready,  it  promised  to  move  it  to  the 
proper  connection;  but  before  doing  so  and  before  the  execution  of  a 
Dill  of  lading,  the  car  and  contents,  were  burned  by  a  fire  which  destroyed 
the  warehouse.  Held  that  there  was  sufiScient  delivery  and  acceptance 
by  it  of  the  freight  to  attach  to  it  the  liability  of  a  common  carrier.   M. 

4.  In  a  suit  against  a  railroad  company  for  damages  to  a  shipment  of  cattle, 

a  charge  which  imposed  upon  the  company  the  duty  without  qualification 
of  delivering  said  cattle  in  good  condition,  was  reversible  error.  The 
duty  of  a  carrier  in  this  respect  is  only  to  use  ordinary  care  and 
diligence,  and  the  plaintiff  must  prove  negligence.  Texas  d  P.  R,  Co, 
V,  Stetoart,  614. 
6.  In  the  absence  of  an  agreement  or  course  of  business  to  the  contrary,  the 
initial  carrier  is  bound  only  to  safelv  carry  and  deliver  to  the  connectinfr 
carrier,  and  a  local  freight  agent  of  a  railroad  company  has  no  implied 
authority  to  bind  the  corporation  to  carry  freight  beyond  its  line. 
Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Edwards,  99  Texas,  343,  followed.  Blackburn 
V.  Chicago,  R.  I.  d  Q.  Ry,  Co.,  443. 

6.  Evidence  of  previous  course  of  business  in  interstate  shipments  of  live- 

stock considered  and  held  insufficient  to  prove  authority  on  the  part 
of  the  local  agent  of  a  railway  company  to  bind  it  by  a  contract  to 
transport  over  other  lines  of  road.    Id. 

7.  Under  an  allegation  that  cattle  transported  to  market  were  negli^ntly 

delayed  and  thereby  lost  in  weight  and  suffered  in  appearance,  evidence 
is  admissible  that  the  cattle  got  down  while  standing  on  sidetracks, 
though  such  fact  was  not  specifically  alleged.  8t,  iZuia  8.  F.  d  T, 
Ry.  Co.  V.  Alveraon,  Ooher  d  Bparka,  321. 

8.  Where  the  contract  for  the  transportation  of  cattle  was  not  made  with 

plaintiffs  and  there  was  no  evidence  that  the  cattle  were  owned  by  them, 
a  recovery  of  damages  against  the  carrier  in  their  favor  is  not  supported 
by  the  evidence.    Id. 

9.  A  suit  against  a  common  carrier  for  the  value  of  a  shipment  of  freight 

from  a  point  in  this  State  to  a  point  in  another  state  and  which 
was  lost  in  transportation,  is  not  founded  upon  a  violation  by  such  car- 
rier of  any  of  the  provisions  of  the  Act  of  Congress  of  1887,  regulating 
interstate  commerce  or  any  amendments  to  said  Act,  and  hence  it 
can  not  be  contended  that  the  Circuit  and  District  Courts  of  the  United 
States  have  exclusive  jurisdiction  of  such  suit.  Qalveaion,  H.  d  8.  A. 
Ry.  Co.  V.  F.  A.  Piper  Co.,  668. 

10.  The  Federal  Statute  of  June  29,  1906,  whereby  a  common  carrier  in  an  in- 

terstate shipment  is  made  liable  for  damage  to  such  shipment  occurring 
on  the  line  of  a  connecting  carrier,  can  not  he  held  unconstitutional 
on  the  ground  that  it  deprives  such  carrier  of  its  property  without  doe 
process  of  law,  and  deprives  them  of  the  freedom  of  making  reasonable 
and  lawful  contracts  in  the  management  of  their  business.  Said  law 
simply  changes  the  burden  of  proof  from  the  shipper  to  the  carrier,  and 
provides  for  an  adjustment  of  the  matter  among  the  carriers  themselves. 
Id. 

11.  Under  the  provisions  of  the  Interstate  Commerce  Act,  as  amended  by 

Congress  in  1906,  a  carrier  who  receives  property  for  transportation 
from  one  State  into  another  is  made  liable  for  any  loss,  damage  or 
injury  to  such  property  caused  by  a  connecting  carrier,  and  can  not 
restrict  its  liability  to  its  ovni  line.  MisBouri,  K.  d  T.  Ry.  Co.  of  Teg. 
V.  Carpenter,  586. 
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12.  The  general  rules  as  to  measure  of  damages  by  delay  in  transportation  of 

goods  by  carrier  stated.    Id, 

13.  The  rule  apporti9ning  damages  for  injury  or  deterioration  of  property 

between  the  connecting  carriers  transporting  it  according  to  their 
respective  degrees  of  negli^nce,  is  inapplicable  to  an  action  for  loss  by 
fall  in  the  market  price,  incurred  by  delay  in  transportation.    Id, 

14.  In  an  action  for  damages  by  negligent  delay  of  goods  in  transportation 

it  was  not  admissible  to  prove  an  agreement  by  the  general  agent  of 
the  initial  carrier,  on  the  refusal  of  the  consignee  to  receive  them,  that 
the  goods  should  be  shipped  to  and  sold  in  another  market  and  that 
such  carrier  would  ^settle  on  the  basis  of  the  difference  in  price  realized. 
The  action,  to  permit  this  evidence,  should  have  been  brought  on  the 
agreement.  And  such  agreement  was  not  admissible  against  another 
of  the  connecting  carriers  not  a  party  to  it.  Jd. 
16.  A  carrier  had  notice  at  the  time  it  received  certain  goods  for  transpor- 
tation that  they  were  sold  subject  to  inspection  by  the  consignee,  and 
was  instructed  to  allow  said  privilege;  through  the  negligence  of  the 
carrier  in  preparing  the  waybill  the  right  of  inspection  was  denied 
the  consignee  upon  arrival  of  the  goods  at  their  aesti nation  and  the 
goods  were  damaged  by  delay  in  their  delivery;  the  consignee  refused 
to  receive  the  damaged  goods  and  they  were  sold  to  the  highest  bidder. 
Held,  the  special  terms  of  the  contract  between  the  consignor  and 
consignee  having;  been  made  known  to  the  carrier,  it  was  liable  for  the 
damages  resulting  from  its* breach.  Missouri,  K,  d  T.  Ry.  Co,  v, 
Hopkins,   166. 

16.  The  delivery  of  a  shipment  of  perishable  goods  having  been  wrongfully 

delayed  by  a  carrier  until  too  late  on  Saturday  afternoon  to  inspect  and 
unload' them  on  that  day,  the  owner  of  the  goods  was  not  required  to 
unload  the  coods  on  Sunday  to  lessen  the  damage  to  the  goods  and  the 
consequent  liability  of  the  carrier.     Id, 

17.  In  order  to  render  the  carrier  liable  for  special  damages  for  delay  or  non- 

delivery, such  as  loss  of  profits  of  a  mill  kept  idle  tor  lack  of  machinery 
shipped,  the  carrier  must  have  notice  of  the  circumstances  from  which 
such  damages  arose  at  the  time  of  making  the  contract.  Pacifio  Eap, 
Co.  V.  Jones,  367. 

18.  Bourland  v.  C.  O.  &  6.  Ry.  Co.,  99  Texas,  407,  and  Wells,  Fargo  &  Co.  ▼. 

Battle,  24  8.  W.,  353,  distinguished  as  cases  of  delay  by  the  delivering 
agent  after  the  property  came  to  his  hands  for  delivery  and  notice  of 
the  special  circumstances  was  given.  The  burden  was  on  plaintiff  to 
show  that  the  property  was  so  situated  and  capable  of  delivery  to 
bring  the  case  within  this  rule  as  to  notice  subsequent  to  the  con- 
tract.   Id, 

19.  The  powers  of  the  local  agent  of  an  express  company  extend  only  to  re- 

ceiving and  transmitting  goods.  He  is  not  presumed  to  have  know- 
ledge of  the  doings  of  or  control  over  other  agents;  and  his  failure  to 
notify  a  shipper  that  an  article  was  lost  in  transportation  would  not 
subject  the  company  to  liability  for  damages  by  causing  delay  in 
duplicating  an  order  for  the  goods  lost.    Id. 

20.  Freignt  being  shipped  to  a  consignee  resident  at  the  place  of  delivery,  the 

expenses  of  the  owner  who  had  ordered  through  such  consignee  in  making 
trips  to  the  place  to  inquire  about  the  delayed  goods  were  not  recoverable 
as  special  damages.     Id. 

21.  The  expense  of  telephone  message  duplicating  an  order  for  lost  goods  con- 

stitutes special  damages  which  is  not  recoverable  unless  pleaded.     Id. 

Carrien  of  Paisengeri. 

Haste  in  boarding  train.    See  Evidence,  7. 

Explosion  of  heating  device  for  cars.    See  Evidence,  20. 

Speed  over  defective  track.    See  Negligence,  4. 

Res  Ipsa  Loquitur.    See  Negligence,  5,  6. 

Starting  car  while  passenger  was  alighting.     See  Negligence,  17* 

Defective  step  of  car.    See  Negligence,  18. 

Affording  opportunity  to  alight.    See  Pleading,  1, 
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1.  Plaintiff  and  his  wife  were  passengers  on  defendant's  railway  train,  and 

were  wrongfully  carried  beyond  their  destination  and  caused  to  alight 
at  the  next  station,  a  distance  of  three  and  a  half  miles  from  their 
home;  there  was  no  train  returning  to  their  own  station  until  the  next 
morning;  the  wife  was  not  feelinff  well;  hotel  accommodations  could 
have  been  secured  at  the  station  where  they  alighted,  but  no  effort  wfts 
made  to  find  them;  the  plaintiff  and  his  wife  determined  to  and  did 
walk  back  to  their  home,  whereby  the  illness  of  the  wife  was  aggravated 
and  she  suffered  mental  and  physical  pain.  Held,  whether  or  not  the 
wife  was  guilty  of  contributory  negligence  in  undertaking  the  walk, 
under  all  the  circumstances,  was  a  question  of  fact  for  the  jury,  and 
the  court  properly  refused  to  instruct  a  verdict  for  the  defendant. 
8t.  Louis  8.  W.  Ry.  Co.  of  Tex.  17.  Franks,  614. 

2.  A  passenger  sued  a  railroad  company  for  damages  for  carrying  him  be- 

yond his  destination  and  ejecting  him  from  the  train  while  he  was  sick, 
feeble  and  in  a  semi-conscious  condition;  the  petition  alleged  that 
the  servants  of  the  company  in  charge  of  the  tram  knew  his  condition 
and  negligently  failed  to  notify  him  of  the  arrival  of  his  train  at  his 
destination  and  to  assist  him  in  alighting  therefrom;  there  was  no 
allegation  that  the  condition  of  the  plaintiff  was  apparent  to  an  observer, 
nor  that  the  servants  of  the  defendant  were  negligent  in  failing  to 
observe  or  ascertain  that  the  plaintiff  was  sick,  feeble  and  unable  to 
help  himself.  Held,  it  was  error  for  the  court  in  its  charge  to  authorize 
a  verdict  against  the  defendant  if  its  servants  failed  to  exercise  ordi- 
nary care  to  discover  plaintiff's  condition.  Such  charge  submitted  an 
issue  not  made  by  the  pleadings.    Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Oamer,  387. 

3.  It  is  not  the  duty  of  the  servants  of  a  carrier  of  passengers  in  charge  of 

a  train  to  exercise  ordinary  diligence  to  discover  the  sick  and  feeble 
condition  of  passengers  and  their  inability  to  help  themselves;  but  when 
knowledge  of  such  conditions  is  actually  brought  home  to  them  or  any 
of  them,  it  is  the  duty  of  said  servants  to  assist  such  passengers  in 
alighting  from  the  train,  and  for  their  failure  to  do  so  the  carrier 
would  be  liable  for  resulting  damages.    Id. 

4.  The  presence  of  a  baggage  truck  on  an  unlighted  platform  at  a  passenger 

station  obstructing  the  passage  from  the  waiting  room  to  the  train  was 
sufficient  to  justify  the  submission  to  the  jury  of  the  issue  of  negli- 
gence of  the  carrier  in  permitting  its  presence  in  the  case  of  a  passenger 
injured  by  falling  over  same  in  the  act  of  boarding  a  train.  Texas 
Cent.  R.  Co.  v.  Wheeler,  603. 
6.  Failure  to  light  a  station  platform  was  properly  submitted  as  presenting 
the  issue  of  the  carrier's  negligence  in  a  suit  by  a  passenger  injured  by 
falling  over  an  obstruction  on  the  platform  while  attempting  to  board 
a  train  at  night.    Id. 

6.  Where  a  woman  passenger  was  directed  by  those  in  charge  of  a  sleeping 

car  to  get  off  on  the  stopping  of  the  train  before  reaching  the  depot 
at  her  destination,  personal  injuries  received  by  reason  of  her  having 
to  walk  to  the  depot  carrying  her  child  and  baggage  were  natural 
and  probable  results  of  sucli^  wrong  and  damages  therefor  were  recover- 
able.   Pullman  Co,  v.  Eoyle,  632. 

7.  Where  the  uncontradicted  evidence  for  both  parties  showed  that  a  pas- 

senger was  directed  to  leave  the  train  at  the  wrong  point,  a  peremptory 
instruction  to  find  for  plaintiff,  submitting  only  the  controverted  issue  as 
to  whether  damages  were  more  than  nominal,  was  proper.    Id. 

8.  A  sleeping  car  company  is  held  to  the  same  degree  of  care  as  the  railway 

with  respect  to  negligence  of  its  servants  causing  injury  to  its  pas- 
sengers.   Id. 

Oaief  Disonised,  Distlnguislied,  limited,  etc. 

1.  Payne  v.  Benham,  16  Texas,  307,  and  Trawick  v.  Martin,  74  Texas,  622, 

distinguished.    Pullman  Co.  v.  Hoyle,  532. 

2.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Edwards,  99  Texas,  343,  followed.    Bla(^hum 

V,  Chicago,  R,  I,  d  Q.  Ry,  Co.,  443, 
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3.  Boutland  v.  Chicago,  O.  &  G.  Rj.  Co.,  99  Texas,  407,  and  WelU  Fargo  &  Co. 

y.  Battle,  24  6.  W.,  353,  distinguished.    Pacific  Eapreaa  Co,  v,  Jonea^  367. 

4.  The  ruling  in  this  case  on  former  appeal  (Qoodson  v.  Fitzgerald,  40  Texas 

Civ.  App.,  619),  distinguished  as  not  in  conflict  with  that  here  announced. 
Ooodson  V.  Fitzgerald,  329. 
6.  The  case  of  Martin  v.  Moran,  11  Texas  Civ.  App.,  509,  distinguished  and 
limited.    Rowleit  v.  Mitchell,  Quardian,  590. 

6.  The  case  of  ex  parte  Battis,  40  Texas  Crim.  Hep.,  112,  considered  and 

distinguislied.    Kiseinger  v.  Hay,  296. 

7.  Carter  v.  Bolin,  30  S.  W.,  1084;  Brotherton  v.  Weathersby,  73  Texas,  471; 

Sparks  v.  Taylor,  99  Texas,  411,  followed;  Strnad  v.  Strnad,  29  Texas 
Civ.  App.,  124,  distinguislied  as  a  case  of  resulting  and  not  of  express 
trust.     Levy  d  Co.  v.  Mitchell,  189. 

8.  Haymond  v.  Haymond,  74  Texas,  414,  distinguished.    Qatnhlin  v.  Oamhlin, 

479. 

9.  Texas  Mexican  Railway  Co.  v.  Jarvis,  69  Texas,  527,  and  Downing  v. 

Diaz,  80  Texas,  436,  followed.    Sullivan  v.  Holia,  464. 

10.  Scott  V.  Dyer,  60  Texas,  135,  distinguished.    Dinwiddie  v,  Tims,  72. 

11.  Forsgard  v.  Ford,  87  Texas,  185,  followed.    Bente,  Executor,  v,  Sullivan,  454. 

12.  Thompson  v.  Sutton,  96  Texas,  207,  followed.     WiUiama  v,  Texas  d  N.  O. 

R.  Co,,  217. 

Cashier. 

Power  to  change  contract  of  bank.    See  Banks,  1* 

CertiiLeate. 

Of  state  Treasurer  as  to  accounts  of  purchaser.     See  School  Land,  1, 

Challenge. 

Consultation  by  counsel  for  several  defendants.     See  Jury,  1,  t, 

Cliange  of  Venue. 

Where  plea  of  privilege  is  sustained.     See  Venue,  2. 

Citation. 

Minors  suing  by  next  friend.     See  Intervention,  1, 
Defendant  residing  beyond  State.    See  Judgment,  1, 
By  publication.     See  Partition,  2,  S,  4, 
1.  It  is  only  in  those  cases  in  which  no  appearance  has  been  made  that  service 

must  be  had  upon  the  opposite  party  of  a  new  cause  of  action  pleaded. 

Service  of  citation  is  waived  by  a  legal  appearance.    Hart  v.  Hunter,  76. 

Citiea. 

Elections  under  special  charter.     See  Elections,  1,  2. 

1.  The  charter  of  a  city  provided  for  choice  of  a  city  attorney  by  the  council; 

by  a  new  charter  such  officer  was  to  be  elected,  and  S.,  who  received 
a  majority  of  the  votes,  was  declared  by  the  city  council  chosen  to  that 
oflSce.  It  was  claimed  by  the  former  incumbent  that  the  new  charter 
was  unconstitutionaL  Held  that  the  action  of  the  council  was  equivalent 
to  his  selection  under  the  old  charter,  which  was  in  force  if  the  new  one 
was  invalid,  and  the  court  would  not  inquire  into  the  validity  of  the 
new  charter  or  election  under  it  or  of  the  reasons  moving  the  council 
to  declare  him  chosen.    Orrick  v.  City  of  Ft.  Worth,  308. 

2.  A  city  ordinance  which  vests  in  the  citv  authorities  the  power  to  grant  a 

license  to  one  public  vehicle  and  refuse  it  to  another,  or  to  revoke  a 
license  for  violation  of  an  ordinance,  is  not  necessarily  void  on  the  ground 
that  it  is  discriminatory  and  partial.  Such  right  is  given  in  the  interest 
of  the  public.  Especially  can  not  one  who  has  not  b^n  refused  a  license, 
complain.     Kissinger  v.  Hay,  295. 

8.  When  a  judgment  is  rendered  against  a  city  for  the  sum  of  certain  war- 
rants issued  by  such  city,  the  judgment  should  bear  interest  from  the 
date  of  the  same.    City  of  San  Antonio  v.  Alamo  Nafl  Bardc,  561. 

i,  A  petition  which,  after  alleging  the  indebtedne99  of  the  citjr  o^^  Qertaiq 
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city  warrants  held  by  plaintiif,  avera  that  plaintiff  baa  a  lien  on  the 
fund  eolleeted  and  to  oe  ooUeeted  for  the  fiscal  year  during  which 
said  warrants  were  issued,  asks  for  judgment  for  plaintiff's  debt,  and 
that  defendants  be  required  to  pav  over  to  plaintiff  as  fast  as  collected 
'  all  the  sums  of  monev  collected  for  said  fiscal  year  not  already  made 
applicable  to  claims  thereon  superior  to  plaintifrs  demand,  is  sufficient 
to  authorize  the  trial  court  to  decree  a  lien  on  the  general  fund  of  the 
city  for  the  fiscal  year  named,  to  secure  the  payment  of  the  judgment.  Id, 
6.  In  a  suit  against  a  city  upon  certain  cit^  warrants  issued  for  the  current 
expenses  of  a  certain  fiscal  year  plaintiff's  pleadine  considered,  and  held, 
that  an  exception  thereto  on  the  ground  that  rt  appeared  therefrom 
that  there  was  a  sufficient  fund  out  of  the  uncollected  back  taxes  for 
said  fiscal  year  to  more  than  satisfy  plaintiff's  warrants,  and  that 
said  petition  did  not  allege  that  defendant  would  divert  said  fund  from 
the  payment  of  plaintiff's  warrants,  was  properly  overruled.    Id. 

City  Warrant. 

Interest  on  judgment.     See  CiticB,  S. 
Enforcing  judgment  for.    See  Ctftes,  ^,  5. 

City  Ordinanoe. 

Regulation  of  public  vehicles.     See  Pleading,  6, 

CoUateral  Attaek. 

On  elections  under  special  city  charter.     See  Elections,  2, 
On  void  judgment.     See  JudgmenU,  4- 
On  judgment  of  partition.    See  Partition,  J, 

Collateral  Security. 

Recovery  upon  note.     See  Attorney's  Fee,  1, 

Assignment  of  policy  for.     See  Inewranoe,  Life,  S, 

Conflicting  claims  of  debtors  and  creditors.    See  Marshaling  Securities,  J,  2. 

Commitiionert'  Court. 

Sale  of  county  school  land.     See  School  Land,  6, 

Commiiiions. 

For  sale  of  real  estate.    See  Agency,  4,  5,  6;  Contract,  5. 

Community  Property. 

Inventory  not  conclusive.     See  Administration,  1, 
Purchaser  from  surviving  husband,    ^e^- Burden  of  Proof,  2. 
Descent  and  distribution  of.    See  Estates  of  Decedents,  U  2, 
Controlled   by  husband.     See   Husband  and   Wife,   J,   2. 
Purchase  from  surviving  husband.    See  Innocent  Purchaser,  i-^f. 

Compromise. 

By  attorney  for  minor.  See  Judgment,  9. 
1.  Where  a  part^  to  a  contract  contends  in  good  faith  that  he  has  fully 
complied  with  the  same  and  denies  any  further  liability  thereunder, 
but  afterwards  by  agreement  with  the  other  party  and  for  the  purpose 
of  settling  the  controversy,  pays  only  a  part  of  amount  demanded  by 
the  other  party,  the  settlement  is  binding  and  can  not  be  attacked  on 
the  ground  that  there  was  no  sufficient  consideration  for  the  settlement. 
Laughman  v.  Sun  Pipe  Line  Co.,  485. 

Connecting  Carriers. 

Switching  service.    See  Carriers  of  Goods,  2. 

Authority  of  local  agent  to  make  through  shipment.     See   Carriers  of 

Goods,  5,  6, 
Interstate  transportation.     See  Carriers  of  Goods,  9,  10. 
Loss  by  connecting  lines.    See  Carriers  of  Goods,  11,  12. 
Apportionment  of  damages.    See  Carriers  of  Goods,  IS,  H. 
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Negligence  of  connecting  line.     See  Railways,  1, 
'  *  Notice  of  claim  for  damages.     See  Railtoaysy  2. 
Indemnity  by  party  negligent^     See  Railways,  3, 

OoBslderation. 

Payment  of  part  in  settlement.    See  Compromise,  J, 
Recital  of,  not  oonclusive.    See  Deed,  2, 
Statement  of  defense  in  charge.    See  Pleading,  6,  7. 
Pleading  failure  of.    See  Pleading,  8» 

« 

Conspiracy. 

To  cause  unlawful  sale  of  liquor.    See  Jnioancating  Liquors,  10. 

Constitutional  Law. 

Liability  of  connecting  railway.    See  Carriers  of  Goods,  10, 
Elections  under  special  charter.     See  Cities,  1, 
Franchise  tax.    See  Foreign  Corporation,  1,  2. 
Grants  by  former  government.     See  Or€Mt,  2. 
Regulation  of  public  vehicles.     See  Pleading,  5. 
License  of  public   vehicles.     See   T€uoation,  i. 
License  of  foreign  corporation.     See  Taxation,  2. 

1.  An  Act  of  the  Legislature  creating  a  new  special  charter  for  a  city,  but 

providing  that  it  should  be  of  no  further  force  or  effect  if  rejected  at  an 
election  of  the  voters  of  the  city,  was  not  unconstitutional  as  being 
a  delegation  of  legislative  power.    Orrick  v.  City  of  Ft.  Worth,  308. 

2.  A  new  special  charter  entitled  an  Act  to  incorporate  and  define  the  powers 

of  a  city,  was  not  unconstitutional  because  it  also  enacted  that  such 
city  should  constitute  an  independent  school  district  under  the  govern- 
ment of  trustees  whose  election  was  provided  for  by  such  charter.  This 
provision  was  germane  and  subsidiary  to  the  matters  embraced  in  the 
title  of  the  Act  and  was  not  necessary  to  be  specially  enumerated  in 
such  title.     Id. 

3.  The  failure  to  enumerate  in  the  title  of  an  Act  a  subject  of  legislation 

embraced  therein,  is  fatal  to  the  validitv  of  only  the  part  of  the 
Act  not  embraced  in  the  title,  if  this  can  be  separated  from  the  other 
provisions.     Id. 

4.  The  constitutional  provision  Tequirin|^  compensation  for  damaging  private 

property  merely  deprives  corporations  organiased  for  public  purposes  of 
immunity,  placing  them  on  the  same  plane  as  private  persons  as  to 
interference  with  the  free  use  and  enjoyment  of  their  property  by 
others  and  the  production  of  physical  inconvenience,  discomfort  or 
detriment.  HeUhron  v.  8t.  Louis  8.^W.  Ry.  Co.,  676. 
6.  A  proprietor  of  property  does  not  become  liable  for  damages  to  that  of 
another  by  rendering  his  own  unsightly.    Id. 

6.  There  can  be  no  recovery  for  depreciation  in  the  value  of  property  by  ex- 

cavations on  the  premises  of  another  which  threaten,  by  caving  away, 
to  make  dangerous  the  use  of  a  street  on  which  plaintiff's  lots  abut, 
where  the  danger  may  be  avoided  bv  the  act  of  plaintiff,  or  defendant 
may  be  compelled  to  prevent  it.    la. 

7.  The  fact  that  an  excavation  adjoining  a  highway  rendered  the  use  of  it 

dangerous  would  not  be  a  basis  for  recovery  of  damages  for  deprecia- 
tion in  the  value  of  premises  abutting  thereon  unless  the  condition 
threatening  danger  was  necessarily  or  probably  permanent;  though  for 
injuries  to  an  individual  using  the  street  in  its  dangerous  condition 
the  wrongdoer  might  be  liable.    Id. 

Conttitution  Cited. 

(Constitution  of  Texas.) 

Article    3,  Sec.  32.  Passage  of  laws.     Orrick  v.  City  of  Ft.  Worth,  320. 

Article    3,  Sec.  36.  Title  of  Act  of  Legislature.     Orriek  v.  City  of  Ft. 

Worth,  317. 

Article    6,  Sec.  16.  Injunctions.    Texas  d  P.  Ry.  Co.  v.  Butler,  328. 

Article    7,  Sec.    6.  Preference  right  of  settlers.     Ellard  v.  Com,  67. 
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Article  10,  Sec.    2.    Railways.  Tewarkana  d  F,  B.  Rp,  Co.  v.  Oram  €o^  100. 
Article  14,  Sec.    2.    Land  titles.    Sullivan  v.  Bolts,  469,  470. 

(Constitution  of  United  States.) 
Amendment,  Article  IV.    Ban  Antonio  Lt,  Pub,  Co.  e.  Lewy,  84. 

Oontinuauce. 

1.  Failure  to  aver  any  one  of  the  following  facts  in  a  second  application  for 
continuance  because  of  the  absence  of  a  witness,  is  fatal  to  its  sufficiency, 
viz.:  That  the  testimony  of  the  absent  witness  is  material;  that  due 
diligence  has  been  used  to  obtain  the  testimony  of  the  witness;  residence 
of  the  absent  witness;  or  that  the  continuance  is  not  sought  for  delay 
but  only  that  justice  may  be  done.  Ft.  Worth  d  R.  O.  Ry.  Co.  v. 
Eddleman,  180. 

Contract. 

Fraud  of  agenL    See  Agency,  2,  S. 

Commissions  on  sale  of  land.     See  Agency,  k,  5,  6. 

Agreement  as  to  boundary.     See  Boundaries,  5. 

Action  on  contract  or  in  tort.    See  Carriers  of  Goods,  1. 

Ownership  of  cattle  shipped.     See  Carriers  of  Goods,  8. 

As  basis  for  special  damages.    See  Carriers  of  Goods,  H,  16» 

Payment  of  part  in  settlement.     See  Compromise,  1. 

Conveyances  of  real  property.     See  Deed,  1-9. 

Obtained  by  undue  influence.    See  Evidence,  5,  6. 

Indemnity  between  wrongdoers.    See  Indemnity,  1. 

Agreement  to  furnish  water.     See  Irrigation,  1, 

Agreement  for  contribution.     See  Limitation,   1. 

Note  given  for  debt  of  husband.     See  Married  Women,  1. 

Separate  acknowledgment  of  wife's  conveyance.    See  Married  Women,  t,  S. 

Sale  of  personal  property.     See  Bales,  l-Jf. 

Made  on  faith  of  information  furnished.    See  Telegraph,  5. 

1.  A  contract  for  the  sale  of  his  store  and  business  as  a  druggist  which 

involved  an  agreement  by  the  vendor  also  to  resign  his  office  as  post- 
master and  endeavor  to  procure  the  appointment  of  the  purchaser  to 
that  position  was  illegal,  being  contrary  to  public  policy.  McCaU  v. 
Whaley,   646. 

2.  One  who  pays  money  upon  an  illegal  contract  may  recover  it  back,  though 

deposited  as  a  forfeit,  while  the  agreement  remains  executory,  such 
action  being  not  an  affirmance  but  a  repudiation  of  the  illegal  under- 
taking.   Id. 

3.  In  a  suit  for  personal  injuries,  evidence  considered,  and  held  sufficient  to 

support  a  finding  by  the  jury  that  a  release  given  by  the  plaintiff 
was  not  binding  because  of  the  physical  and  mental  condition  of  the 
plaintiff  at  the  time  it  was  executed.  Missouri,  K.  d  T.  Ry.  Co.  v. 
Craig,  611. 

4.  One  of  the  essential  elements  of  a  contract  is  an  agreement  or  meeting  of 

the  minds  of  the  parties  by  an  offer  on  the  one  hand  and  an  acceptance 
»on  the  other.    This  element  must  be  present  in  every  contract  whether 
express  or  implied.    Fordtran  v.  Btowers,  226. 

5.  A  real  estate  broker  is  not  entitled  to  commissions  on  a  sale  of  property 

when  his  conduct,  acts  and  services  concerning  the  sale  were  voluntary 
and  without  authority  or  promise  of  compensation  from  the  owner,  even 
though  his  conduct,  acts  and  services  were  conducive  to  the  consumma- 
tion of  the  sale.    Id. 

6.  To  authorize  a  recovery  for  breach  of  a  contract  the  proof  must  show 

that  the  very  contract  declared  upon  was  breached,  and  the  charge  of  the 
court  should  so  instruct  the  jury.     Id. 

7.  Where  the  obligee  in  a  bond  prepared  the  same  for  execution  by  the 

obligor  and  his  sureties,  and  expressly  stipulated  therein  that  the  bond 
would  not  be  operative  without  three  sureties,  the  obligee  was  charged 
with  notice  when  the  bond  was  returned  to  and  accepted  by  him  with 
only  two  sureties  that  the  sureties  who  signod  the  bond  did  so  upon 
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condition  that  the  bond  would  not  be  operative  unless  a  third  surety 
was  obtained.  In  a  suit  upon  such  bond,  evidence  considered,  and 
held  sufficient  to  support  a  verdict  for  the  defendant  sureties.  French, 
Finch  d  Co.  v.  Hicks,  427. 

8.  An  indemnity  bond  given  by  a  surety  company  which  prepares  the  instru- 

ment and  selects  the  language  used,  should  be  construed,  it  seems, 
most  favorably  to  the  insured.    Cfriffin  v,  Zuher,  288. 

9.  In  a  bond  given  by  a  postmaster  and  a  surety  company  to  indemnify  the 

sureties  on  the  official  bond  of  the  former  against  liability  for  acts  of 
"embezzlement"  committed  by  him,  the  word  is  to  be  construed  as  defined 
and  used  in  the  laws  of  the  United  States,  not  in  accordance  with  the 
Penal  Code  of  Texas.    Id. 

10.  Where  a  county,  in  a  contract  for  the  building  of  a  bridge,   refers  to 

certain  plans  and  specifications  at  the  time  on  file  in  the  clerk's  office 
and  makes  the  same  a  part  of  the  contract,  the  contract  will  be  binding 
on  the  county  even  though  the  original  plans,  which  the  county  had 
adopted  and  by  which  it  intended  to  build  the  bridge,  had  been  pur- 
loined and  others  substituted,  the  substituted  plans  being  on  file  when 
the  contract  was  made,  and  the  contractor  not  having  notice  of  the 
fraudulent  substitution.     Wehh  County  v,  Hasie,  16. 

11.  In  the  absence  of  fraud,  a  court  of  equity  will  not  grant  relief  because  of 

a  mistake  of  fact  on  the  part  of  one  only  of  the  contracting  parties.    Id. 

12.  Parol  evidence  is  inadmissible  to  vary  or  contradict  the  terms  of  a  valid 

written  instrument.  If,  however,  all  the  terms  of  a  contract,  such  as 
would  make  it  complete,  are  not  expressed  in  the  writing,  parol  evidence 
is  admissible  between  the  parties  for  the  purpose  of  showing  the  entire 
agreement.  But  where  a  part  of  a  transaction  has  been  embodied  in 
a  single  writing  with  the  intention  that  it  shall  express  the  agreement 
as  to  such  part,  the  rule  against  disputing  the  terms  of  the  document 
is  applicable  to  so  much  of  the  transaction  as  is  so  embodied.  If  the 
particular  element  in  the  transaction,  upon  which  parol  evidence  is 
offered,  is  mentioned,  covered  or  dealt  with  in  the  writing,  then  presum- 
ably the  writing  was  meant  to  represent  all  the  transaction  on  that 
element ;  if  it  is  not,  then  probably  the  writing  was  not  intended  to  em- 
body that  element  of  the  negotiations.  Swope  v.  Liberty  County  Bank, 
281. 

13.  An  applicant  for  life  insurance  signed  an  application  for  the  same,  executed 

a  note  for  the  premium,  and  received  from  the  agent  of  the  company  a 
receipt  for  the  premium,  setting  forth  fully  the  terms  of  the  contract. 
The  .three  instruments  together  constituted  a  contract  complete,  plain 
and  unambiguous.  In  a  suit  upon  the  note,  held,  that  the  applicant  or 
maker  of  the  note  should  not  have  been  permitted  to  introduce  testi- 
mony to  show  that  a  contemporaneous  parol  agreement  was  made 
between  himself  and  the  agent  of  the  company  whereby,  in  certain 
contingencies,  the  note  was  not  to  be  paid.     Id. 

14.  Plaintiff  and  defendants  were  members  of  a  committee  bound  by  contract 

to  secure  a  right-of-way  for  a  railroad;  it  was  expected  to  raise  the 
necessary  money  by  general  contribution;  pending  the  collection  of 
contributions  it  became  necessary  from  time  to  time  to  borrow  money 
to  pay  for  the  right-of-way,  and  plaintiff  advanced  the  money  for  this 
purpose,  taking  the  notes  of  such  members  only  as  were  accessible  as 
evidence  of  the  advancement;  upon  a  final  settlement  it  was  found  that 
the  donations  and  contributions  received  by  the  committee  were  not 
sufficient  to  repay  the  plaintiff  the  money  advanced  by  him.  In  a  suit 
by  the  plaintiff  against  the  other  members  of  the  committee  for  contri- 
bution, the  plaintiff  should  have  been  permitted  to  testify  that  the 
money  was  advanced  to  discharge  the  joint  obligation  of  the  entire 
committee,  and  that  in  taking  the  notes  it  was  not  intended  to  hold 
responsible  only  thbse  members  of  the  committee  who  signed  them.  The 
notes  were  not  necessarily  conclusive  evidence  of  the  character  of  the 
transaction.     Jarvis  v.   Matson,   170. 

15.  In  a  suit  for  contribution  between  subscribers  and  obligors  upon  a  contract 

to  furnish  a  right-of-wa^  and  terminal  facilities  for  a  railroad  com* 
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pany,  petition  and  the  oontraot  upon  which  the  suit  was  haaed,  oonaidered, 
and  the  petition  held  not  aubject  to  exception  on  the  ground  that  it 
failed  to  allege  that  the  railroad  had  been  built  to  the  town  in'queation 
before  the  pavments  were  made  by  the  plaintiffs  to  which  contribution 
was  demanaed  of  the  defendants;  that  so  far  as  the  riahts  of  the  parties 
were  concerned  it  was  a  matter  of  no  conse<^ence  under  the  stipulation 
of  the  contract  whether  the  road  was  ever  built.  Defendants  were  bound 
in  equity  to  pay  their  proportion  of  the  expenditures  by  plaintiffs. 
Boyce  v»  Btringfellow,  504. 

16.  A  contract  to  furnish  the  right-of-way  and  terminal  facilities  for  a  rail- 

road company  in  a  certain  town  contained  a  provision  that  the  obligors 
would  "give  the  company  whatever  right-of-way,  depot  ground  and  liuids 
for  railroad  purposes  which  it  may  require"  at  the  town  in  question. 
Held,  because  the  contract  as  a  whole  evidenced  that  the  object  to  be 
attained  was  tlie  construction  of  the  railroad  so  as  to  form  a  connection 
with  two  other  railroads  named  in  the  contract,  all  that  the  railroad 
company  could  legally  "require"  of  the  obligors  was  such  right-of-way 
as  was  reasonably  necessary  to  accomplish  that  purpose,  and  those 
obli^rs  who,  at  the  request  of  the  company,  expendea  money  in  securing 
a  nght-of-way  beyond  said  connection  could  not  demand  contribution 
therefor  from  the  other  obligors.    Id. 

17.  The  fact  that  certain  obligors  had  voluntarily  contributed  more  than  they 

were  legally  bound  to  contribute  under  the  terms  of  a  contract  to 
furnish  a  right-of-way  to  a  railroad  company,  was  no  reason  why  the 
other  obligors  should  not  pay  their  proportion  of  the  amount  for  which 
they  were  legally  bound,    /d. 

18.  It  is  the  general  rule  that  a  promise  to  perform  some  act  in  the  future 

will  not  amount  to  such  fraud  as  can  be  made  the  basis  for  the 
rescission  of  a  contract  induced  thereby.  But  the  rule  is  otherwise  in 
this  State  when  the  promisor,  at  the  time  promise  was  made  and  the 
contract  entered  into,  had  no  intention  to  keep  or  perform  the  same 
and  the  promise  was  only  made  to  entrap  the  other  party.  Mutual 
Res.  L.  Ins.  Co.  v.  Seidel,  278. 

19.  In  a  suit  against  an  insurance  company  to  recover  the  amount  of  a  promis- 

sory note  delivered  by  the  plaintiff  to  defendant's  agent  and  by  him 
negotiated  and  the  proceeds  paid  over  to  the  company  for  the  amount 
of  the  first  premium,  evidence  considered,  and  held  to  require  a 
judgment  for  the  plaintiff  on  the  grounds,  first,  that  the  note  was 
obtained  by  such  fraud  as  would  require  a  rescission  of  the  contract, 
if  any  contract  was  made;  secondly,  the  defendant's  contention  being 
that  the  agent  had  no  authority  to  make  the  agreement  by  which  the 
note  was  obtained,  his  acts  were  bindinff  on  no  one,  and  the  defendant 
could  not  keep  the  money  and  profit  oy  his  acts;  and,  thirdly,  no 
contract  was  in  fact  consummated,  and  the  defendant  was  retaining 
money  belonging  to  plaintiff.    Id. 

20.  A  plaintiff  had  entered  into  a  contract  to  construct  an  electric  aign  the 

border  of  wliich  should  contain  two  hundred  and  ninety-six  lighto;  the 
sign  as  actually  constructed  contained  only  two  hundred  and  sixty-three 
lights;  in  a  suit  to  collect  the  contract  price  the  court  charged  the  jury 
to  find  for  the  plaintiff  if  they  believed  from  the  evidence  that  the  sign 
as  constructed  was  a  compliance  with  the  contract.  Held,  error.  The 
courts  can  not  make  a  new  or  different  contract  for  the  parties.  As 
parties  bind  themselves  so  must  they  be  bound.  It  was  immaterial 
that  the  sign  actually  constructed  was  as  good  or  even  better  than  that 
stipulated  for.    Ellison  Fur.  d  Car.  Co.  v.  Langever,  50. 

21.  Defendants  sold  to  plaintiffs  a  tract  of  land  and  guaranteed  the  perform- 

ance by  the  lessees  of  a  certain  oil  lease  which  was  appurtenant  to  ^e 
land  and  was  transferred  with  it;  plaintiffs  sued  the  defendants  for 
damages  for  breach  of  the  contract  by  the  lessees  and  in  the  alternative 
for  a  rescission  of  the  sale.     The  defendants  answered: 

(1)  That  plaintiffs  failed  to  exercise  ordinary  care  and  diligence 
to  protect  defendants  on  their  guaranty  against  the  lessees. 

(2)  That  plaintiffs  permitted  the  lessees  to  assign  their  lease 
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contract  to  a  third  party  without  defendants'  consent,  and  looked  to 
anch  third  party  for  the  performance  of  the  contract. 

(3)  That  plaintiffs  first  breached  the  contract  by  failing  to  pay  the 
purchase  money  for  the  land  according  to  the  terms  of  the  sale. 

(4)  And  that  the  covenant  of  guaranty  'was  not  binding  as  to 
one  of  the  defendants  because  the  deed  was  executed  by  an  attorney  in 
fact  who  had  no  authority  to  execute  said  covenant  for  said  defendant. 

Held,  the  matters  plead  in  defense  having  been  sustained  by  proof, 
the  plaintiffs  were  not  entitled  either  to  damages  or  to  a  rescission  of 
the  sale.     WilUamson  v*  Davey,  863. 

Ooatribution. 

On  a^eement  to  secure  right  of  way.    See  Contract,  H,  15, 16, 11. 
Promise  to  pay  in  future.    See  lAmitation,  1.. 

Oontributory  HegUgenoe. 

Aggravating  personal  Injury.    See  Carrien  of  Passengers,  1, 

Haste  in  boarding  train.    See  Evidence,  7. 

Obvious  perils.    See  Master  and  Servant,  2. 

Acting  on  presumption  of  compliance  with  rule.    See  Master  and  Servant,  S, 

Charge  denning.    See  'Negligence,  1, 

Acting  in  position  of  peril.    See  "Negligence,  S. 

Failure  to  look  for  approaching  train.     See  Negligence,  12, 

Degree  of  care  required.    See  Negligence,  H, 

Discovered  peril.     See  Negligence,  15, 

Management  of  frightened  team.    See  Negligence,  16, 

Evidence  requiring  submission  of  issue.    See  Negligence,  10, 

Burden  of  proving.    See  Negligence,  20, 

Determined  by  surrounding  circumstances.     See  Negligence,  21. 

Use  of  obstructed  street.     See  Negligence,  24, 

CoiLTenlon. 

Of  promissory  note.    See  Contract,  19, 

Of  growing  timber.    See  Vendor  and  Purchaser,  6,  7. 

Oorporatlon. 

Authority  of  cashier.    See  Banks,  1, 

Permit  to  do  business.    See  Foreign  Corporation,  1,  2, 

Relief  from  unlawful  taxation.    See  Payment^  S, 

Equality  and  uniformity  of  license  fees.    See  Taxation,  2,  S, 

Where  suable.    See  Venue,  9,  4, 

Ooiti. 

Of  appeal  from  interlocutory  order.    See  Injunction,  6, 
Against  nonresident  cited  by  publication.     See  Partition,  2, 
Where  error  is  cured  by  remittitur.    See  Remittitur,  2, 
1.  In  an  action  of  trespass  to  try  title  in  which  the  defendants  plead  not 
guilty,  puttinff  plaintiffs  to  proof  of  their  right  to  recover,  a  judgment 
in  plaintiff's  favor  should  carry  the  costs  of  the  suit,  in  the  absence  of 
circumstances  demanding  their  taxation  otherwise.    Perry  v,  Rogers,  694. 

Cotenanta. 

Adverse  holding  by.     See  Limitation,  S, 

Oountlet. 

Liability  for  stenographer's  fees.    See  Stenographer,  1,  2, 
1.  A  county  warrant  may  not  be  negotiable,  but  the  county  is  bound  for  the 
payment  of  the  same  in  the  hands  of  one  who  proves  equitable  title 
thereto.     Shock  v,  Colorado  County,  473. 

OourtSy  District. 

Jurisdiction  to  enjoin  county  court  judgment.    See  Injunction,  1,  2,  6, 
Suit  by  widow  against  independent  executor.    See  Jurisdiction,  2, 
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Court!,  County. 

Knjoining  judgment  of..  See  Injunction,  2,  6, 

Courts,  Justice. 

Amendment  on  appeal  from.    See  Appeal,  1,  2, 
Enjoining  judgment  of.     See  Injunction,  2,  S,  4,  6. 

Courts,  Federal.  ' 

Jurisdiction  over  interstate  commerce.    See  Carriers  of  Ooods,  9. 

Crossings. 

Driver  of  vehicle  approaching.     See  "Negligence,  ll-H, 
Frightening  teams  bv  train.    See  Negligence,  16, 
Stepping  in  front  oi  moving  car.    See  Negligence,  2U 

Cruelty. 

Allegations  of.     See  Divorce,  2, 

Customs  Duties. 

Right  of  search.    See  Search  and  Seizure,  1. 
Definition  of  smuggling.     See  Smuggling,  i. 

Damages. 

To  punish  defendant.     See  Argument  of  Counsel,  4. 

Contract  to  pay  attorney's  fees.     See  Attorney's  Fee,  2. 

For  delay  in  transportation.    See  Carriers  of  Goods,  22,  IS. 

Knowledge  of  special  contract  with  shipper.     See  Carriers  of  Goods,  15. 

Efforts  to  lessen  damages.    See  Carriers  of  Goods,  16, 

Mill  idle  for  lack  of  machinery.    See  Carriers  of  Goods,  17. 

Expenses  of  inquiry  about  delayed  goods.    See  Carriers  of  Goods,  20,  21. 

Transporting  beyond  destination.    See  Carriers  of  Passengers,  1. 

Stopping  train  sliort  of  depot.     See  Carriers  of  Passengers,  6. 

Loss  of  employment  by  dispossessed  tenant.    See  Evidence,  2,  9. 

Comparative  injury  of'  goods.     See  Evidence,  4' 

Complaints   of   present   suffering.     See   Evidence,   8,   15. 

Against  sureties  on  bond.     See  Garnishment,  1,  2. 

Incorrect  measure  in  charge.    See  Harmless  Error,  9. 

Mental  suffering  by  defamation.    See  Libel,  7,  18. 

Financial  loss  by  defamation.     See  Libel,  13. 

Allegation  of  injuries  to  person.    See  Pleading,  4. 

Notice  of  claim  for.    See  Railways,  2. 

Earnings  of  minor.    See  Remittitur,  1,  2. 

Contract  on  faith  of  information  furnished.  See  Telegraph,  5. 
1.  An  employer,  representing  that  he  was  carrying  accident  insurance  for  the 
benefit  of  his  employes  in  case  of  their  injury,  retaine<l  twenty  cents  per 
week  from  their  wages  in  payment  therefor.  One  of  them,  being  injured 
and  findinf^  that  the  employer  had  taken  out  no  insurance  except  a  policy 
indemnifying  himself  against  damage  suits  by  his  servants,  sued  to  re- 
cover damages  from  such  false  representation.    Held: 

( 1 )  That  the  measure  of  damages  was  not  what  plaintiff  would  have 
been  entitled  to  receive  from  an  accident  insurance  policy,  had  one  been 
taken  out. 

(2)  He  was  entitled  only  to  such  damages  as  would  place  him  in 
statu  quo,  a  recovery  of  what  he  had  lost. 

(3)  He  could  recover  no  more  than  the  sums  kept  out  of  his  wages, 
at  least  in  the  absence  of  allegation  that  the  deceit  had  prevented  him 
from  himself  taking  out  a  policy. 

(4)  If  entitled  to  recover  for  value  of  the  insurance  which  the 
master  had  promised  to  carry,  no  recovery  could  be  had  where  the 
undertaking  was  wholly  indefinite  as  to  the  amount  and  terms  of  the 
policv  undertaken  to  be  secured,  and  where  there  was  no  allegation  or 
proof  as  to  the  amount  of  insurance  the  sums  deducted  from  his  wages 
would  suffice  to   carry. 

(5)  And  having  brought  his  action  for  no  actual  damages  which 
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he  was  legally  entitled  to  recover,  no  claim  for  exemplary  damages  for 
the  fraud  could  be  submitted  to  the  jury.  Williams  v.  Detroit  Oil  d 
Cotton  Co,,  243. 

2.  The  measure  of  damage  to  land  by  overflow  is  the  difference  between  the 

market  value  of  the  land  immediately  before  and  immediately  after 
the  injury.  Hence,  testimony  as  to  the  market  value  of  the  land  about 
a  year  after  the  injury,  is  not  admissible  in  the  absence  of  other 
evidence  that  the  conditions  affecting  the  value  of  the  land  were  practi- 
cally the  same  on  the  two  dates.  Missouri,  K.  <&  T,  Ry,,  Co,  of  Tex,  v, 
Chilton,  516. 

3.  Charge  as  to  the  damages  recoverable  for  injuries  to  the  person  approved 

and  held  not  objectionable  as  allowing  the  jury  too  much  latitude. 
Houston  d  T,  C,  R,  Co,  v,  Cheatham,  1. 

4.  Where  the  explosion  of  the  heating  apparatus  of  a  car  drove  hot  steam  and 

dirt  into  the  face  of  a  passenger,  filling  his  ear  therewith,  and  this 
was  followed  by  impairment  of  hearing,  the  proof  was  sufficient  to 
support  a  submission  of  such  impairment  as  an  element  of  damages 
resulting  from  the  injury.     Houston,  E,  d  W,  T,  Ry,  Co.  v.  Roach,  95. 

5.  It  seems  that  an  allegation  that  plaintiff  by  the  personal  injuries  for  which 

recovery  was  sought  had  been  compelled  to  pay  out  an  amount  named 
for  physicians'  bills  is  sufficient,  in  the  absence  of  special  exception,  to 
admit  evidence  that  such  bills  had  been  paid  and  that  they  were 
reasonable  in  amount.    Citizens^  Ry,  d  Light  Co,  v,  Johns,  489. 

6.  An  instruction  permitting  the  jury  to  consider  miscarriage  of  an  injured 

woman  in  determining  the  amount  of  damages,  is  not  erroneous  as 
giving  undue  weight  to  that  element  of  damages.    Id, 

7.  Evidence  considered  and  held  to  support  a  recovery  of  $2,500  as  damages 

for  personal  injuries.    Id, 

9,  In  a  suit  for  damages  for  personal  injuries,  a  charge  upon  the  question 
of  expenses  for  medical  services  considered,  and  held  not  subject  to 
the  objection  that  it  permitted  a  recovery  for  such  expenses  although 
there  was  no  evidence  that  they  were  reasonable.  Missouri,  K,  d  T, 
Ry,  Co,  V,  Craig,  611. 

9.  Evidence  considered  and  held  to  support  a  recovery  of  $1,125  as  damages 
for  personal  injuries  to  a  female  minor,  a  passenger,  received  in 
boarding  defendant's  train.  Texas  Cent,  R,  Co,  v,  Wheeler,  604. 
10.  A  verdict  for  $14,000  for  the  loss  of  a  leg  by  a  man  forty-nine  years  of 
age,  of  robust  health  at  the  time  of  the  accident,  and  earning  about 
*  $100  per  month,  and  who  endured  great  mental  and  physical  suffering, 
can  not  be  held  excessive.    Galveston,  H,  d  N,  Ry,  Co,  v.  Murphy,  421. 

Dangerous  Premises. 

Excavations  making  use  of  street  perilous.     See  Constitutional  Law,  6,  7. 

Death. 

Revokes  authority  of  agent.    See  Agency,  1;  Limitation,  8. 

Deolarations. 

Held  to  be  self-serving.     See  Evidence,  5, 
Statements  affecting  conduct.     See  Evidence,  7. 
Complaints  of  bodily  or  mental  suffering.    See  EvidencBi  S,  18, 
Transactions  between  others.     See  Evidence,  10,  12, 
Hearsay  in  matters  of  pedigree.    See  Evidence,  13,  H, 

DedloatioiL 

1.  The  owner  of  a  tract  of  land  verbally  donated  it  to  a  school  community 
to  be  used  for  school,  religious  and  cemetery  purposes;  the  citizens  of 
the  community  by  voluntary  contributions  built  a  house  thereon  suitable 
for  school  and  church  purposes;  on  several  occasions  thereafter  the 
donor  offered  to  execute  a  deed  to  the  lot  if  the  donees  would  have  the 
deed  prepared;  this  was  never  done,  but  for  twenty-flve  years  the  lot, 
with  the  knowledge  and  acquiescence  of  the  donor,  was  used  and 
controlled  for  school  purposes.     Held,  that  these  facts  constituted  a 
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dedication  of  the  property  to  the  school  community  for  echool  purposes. 
SanderB  v,  Cauley,  262. 

I>ee4i. 

Of  homestead  by  husband.     See  Homestead,  1,  2,  S. 
Fixing  boundaries  of  possession.    See  Limitation,  2,  9,  4,  9, 
Wife's  separate  acknowledffment.    See  Married  Women,  2,  3. 

1.  Evidence  considered,  and  held  sufficient  to  support  a  finding  of  the  trial 

court  that  a  deed  from  a  father  to  his  son,  and  relied  upon  by  the  son 
to  sustain  his  claim  to  the  land,  was  never  in  fact  delivered  to  the  son 
by  or  with  the  consent  of  the  father.     Marble  v.  Marble,  380. 

2.  Parol  evidence  is  admissible  to  contradict  the  recited  consideration  in  a 

deed  and  to  prove  the  real  consideration  in  an  action  between  the 
original  parties  to  the  instrument,  nor  is  it  necessary  to  plead  fraud, 
accident  or  mistake  as  to  the  recital  to  admit  such  proof.  Springman  v. 
Bamkins,  250. 

3.  A  deed  described  the  land  conveyed  as  "640  acres  situated  in  L.  County, 

east  of  the  T.  river,  about  26  miles  above  L.,  and  out  of  the  north 
one-half  of  I.  F.  headright  league,  it  being  the  £.  end  of  1,700  acres 
sold  by  the  aforesaid  F.  to  W.  D.  S.,  and  conveyed  to  me,  W.  H.,  by 
power  of  attorney  irrevocable  by  the  said  S.  as  will  appear  from  the 
records  of  L.  County."  Held,  a  sufficient  description  to  identify  the 
land  with  the  aid  of  extrinsic  evidence,  which  was  admissible.  McDonald 
V.  Hanks,  141. 

4.  Evidence  as  to  the  execution  of  a  lost  deed  considered,  and  held  sufficient 

to  support  a  finding  that  the  deed  was  executed.  Id, 
0.  A  deed  contained  the  following  language  in  its  granting  clause:  "Have 
granted,  sold  and  conveved  ...  all  that  certain  piece  or  parcel  of 
land  .  .  .  being  all  that  portion  of  a  tract  of  150  acres  .  .  . 
conveyed  to  A.  by  M.  .  .  .  except  certain  pieces  or  parcels  of  land 
out  of  said  tract  which  we  have  heretofore  conveyed  by  deed  to  .  .  . 
all  of  said  deeds  to  said  grantees  beins  recorded  in  the  deed  records  of 
said  county  .  .  .  and  excepting  further  three  acres  upon  which  our 
residence  now  is  and  adjoining  the  same,  and  which  said  tract  is  to  be 
hereafter  surveyed  for  us."  I&ld,  said  clause  when  read  in  its  entirety 
evidenced  an  intention  on  the  part  of  the  grantors  to  convey  the  entire 
tract  of  150  acres,  excepting  only  therefrom  the  tracts  that  had  been 
previously  conveyed  and  the  three  acres,  and  hence  was  not  void  for 
uncertainty  as  to  the  particular  land  on  which  the  grant  was  to  operate. 
If  there  was  any  uncertainty  it  attached  to  the  parts  which  were  to 
be  exdepted,  but  these  parts  being  capable  of  identification  by  the  aid 
of  extrinsic  evidence,  the  deed  was  valid.    De  Roach  v,  Clardy,  233. 

6.  The  granting  clause  of  a  deed  contained  the  following  language:    "And 

excepting  further  three  acres  upon  which  our  residence  now  is  and 
adjoining  the  same,  and  which  said  tract  is  to  be  hereafter  surveyed 
for  us."  Held,  said  language  did  not  necessarily  impose  upon  the 
grantees  the  duty  of  surveying  and  segregating  said  three  acres  from 
the  remainder  of  the  tract.  Evidence  as  to  the  conduct  of  the  grantors 
themselves  considered,  and  held  competent  and  sufficient  to  show  that  the 
grantors  recognized  the  duty  as  devolving  upon  them  to  segregate  said 
homestead  >  tract  from  the  land  conveyed.     Id, 

7.  When  the  duty  rests  upon  the  grantor  in  a  deed  to  select  and  segregate  a 

particular  part  or  portion  reserved  to  himself  out  of  a  larger  tract,  he 
can  not,  by  his  own  failure  to  make  the  selection  for  twenty  years, 
defeat  the  grant  on  the  ground  that  it  is  executory  and  the  right  to 
execute  it  was  barred  by  limitation.     Id, 

8.  Upon  the  issue  of  the  execution  and  delivery  of  an  alleged  lost  deed  and 

the  contents  of  such  deed,  the  court  properlv  charged  the  jury  to 
determine  the  issue  by  a  preponderance  of  the  evidence,  instead  of 
instructing  them  that  such  facts  must  be  established  by  "clear  and 
positive  proof."  In  no  case  in  this  State  is  it  permissible  for  the 
court  to  instruct  the  jury  that  facts  essential  to  a  recovery  must  be 
established  by  clear  and  positive  proof.     Simpson  Bank  v.  Smith,  349. 
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9.  In  an  action  of  trespass  to  try  title,  evidence  considered,  and  held  sufficient 
to  support  a  finding  as  to  the  existence,  execution  and  contents  of  a 
lost  deed  and  possession  thereunder,    /d. 

Defamation. 

By  publication  in  newspaper.    See  Libel,  i-fO. 

Degree  of  Proof. 

In  action  for  penalty.    See  Intoaieating  Liquors^  16, 

Delay. 

Measure  of  damages  for.     See  Carriers  of  Oooda,  IB. 

Duty  to  lessen  damages.     See  Carrier^  of  Ooode,  16. 

After  notice  of  special  circumstancesy    See  Carriers  of  Ooode,  18. 

DeliTory.  j 

Of  deed  from  father  to  son.    See  Deed^  1, 

After  notice  of  special  circumstances.    See  Carriere  of  Ooode,  18. 

Demurrer. 

Error  in  sustaining.     See  Harmless  Error,  4. 

Description. 

Sufficient  to  identify  land.    See  Deed,  S;  Cfrant,  1;  Powers,  S. 

Devise. 

Forfeiture  by  contest  of  will.     See  Wills,  ft. 

Diligenoe. 

To  obtain  testimony.     See  "Sew  Trial,  2. 

Direetort. 

Absence  of  authority  from.    See  Banks,  1, 

Discovered  Peril. 

Doctrine  not  affected  by  contributory  negligence.     See  JfegUgenoe,  16. 

Disorderly  Honse. 

Unlicensed  saloon.    See  Intowicating  Liquors,  21,  22,  2$. 

Divorce. 

Husband  as  head  of  family.    See  Homestead,  i. 

1.  Allegations  in  a  petition  for  divorce  held  to  constitute  an  averment,  in 

substance,  that  plaintiff  was  an  actual  bona  fide  inhabitant  of  the 
State,  though  not  in  the  words  of  the  statute.  Haymond  v.  Haymond,  74 
Texas,  414,  distinguished.     Oamhlin  v,  Oamhlin,  479. 

2.  The  allegation  in  a  petition  for  divorce  that  the  acts  of  crueltv  charged 

were  "unendurable"  was  equivalent  to  the  statutory  word  'insupport- 
able."   Id. 

Drunkard. 

Sale  of  liquor  to.    See  Intoxicating  Liquors,  2,  S,  9,  10,  11. 

Dnrcii. 

Payment  of  taxes  under.    See  Payment,  2,  S. 

Xlection  of  Bemediei. 

Choice  between  two  pending  actions.    See  Abatement,  1. 
Ckintest  of  will  by  devisee.    See  WiUs,  2, 

VoL  UI.  Civil— 43. 
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Xleetioni. 

Of  officers  by  city  council.    See  Citiet,  i. 

1.  A  special  city  charter  contained  provisions  concerning  the  manner  of  its 

submission  for  adoption  to  the  voters  of  the  municipality  and  the 
form  of  the  ballot,  and  these  were  substantially  complied  with  in  the 
election.  Held  that  the  charter,  as  the  latest  expression  of  legislative 
will,  prevailed  over  the  general  election  law,  where  in  conflict  therewith. 
OrHck  V.  City  of  Ft.  Worth,  309. 

2.  Mere  irregularities  in  the  manner  of  conducting  an  election  will  not  suffice 

to  require  it  to  be  held  void  in  a  collateral  attack  on  the  declared 
result.    Id, 

Xleotrioity. 

Wires  in  public  road.    See  EighvsayB^  5, 
Transmission  of  messages  by.    See  Telegraphy  IS. 

Smbeislement. 

1.  Embezzlement  by  a  postmaster,  under  the  laws  of  the  United  States,  in- 
cludes any  conversion  of  the  funds  in  his  hands,  though  done  without 
criminal  intent  and  with  the  intention  of  replacing  them,  and  any  failure 
to  account  for  stamps  intrusted  to  him  for  sale.    QrifUn  v.  Zuher,  288. 

Squlty. 

Purchaser  without  notice  of.    See  Burden  of  Proof,  i,  2. 
Unilateral  mistake.    See  Contract,  11, 

Purchase  of  lands  from  surviving  husband.    See  Innocent  Purehaaer,  1-4, 
Conflicting  claims  and  liens.    See  Marshaling  Securities,  1,  ft* 
Outstanding  equitable  title.     See  Trespass  to  Try  Title,  1. 
Superior  legal  title.     See  Vendor  and  Purchaser^  4, 
Lien  for  purchase  money.     See  Vendor  and  Purchaser,  5. 
1.  A  court  of  equity  never  aids  in  the  commission  of  a  wrong,  nor  will  it  lend 
its  aid  in  the  protection  or  preservation  of  an  unjust  advantage  vFrong- 
fully  obtained.    Whatever  be  the  nature  of  the  plaintiff's  claim  and  of 
the  relief  which  he  seeks,  if  his  claim  grows  out  of,  or  depends  upon, 
or  is  inseparably  connected  with  his  own  prior  fraud  or  unconscionable 
conduct,  a  court  of  equity  will  in  general  deny  him  any  relief,  but  will 
leave  him  to  whatever  remedies  and  defenses  he  may  have  at  law. 
Banders  v.  Cauley,  261. 

Error. 

Not  ground  for  reversal.     See  Harmless  Error,  1-9, 

Mere  conflict  in  testimony.    See  Practice  on  Appeal,  S. 

Objections  not  urged  on  trial.    See  Practice  on  Appeal,  4, 

Reversal  as  to  one  defendant.    See  Practice  on  Appeal,  6, 

Amendment  after  demurrer  sustained.     See  Practice  on  Appeal,  7. 

Not  shown  to  be  prejudicial.     See  Practice  on  Appeal,  8, 

Assignments  of.     See  Practice  on  Appeal,  9,  10,  11. 

Held  fundamental.     See  Practice  on  Appeal,  11, 

Not  presented  by  motion  for  new  trial.    See  Practice  on  Appeal,  12, 

Preponderance  of  evidence.     See  Practice  on  Appeal,  IS, 

Sufficiency  of  evidence.     See  Practice  on  Appeal,  I4, 

Estates  of  Decedents. 

Jurisdiction  of  District  Court     See  Jurisdiction,  2. 

1.  The  community  property,  on  the  death  of  the  husband,  descended  to  his 

heir,  as  joint  o^^ner  with  the  widow,  subject  to  the  rights  of  the  latter 
to  dispose  of  it  in  settlement  of  community  debts  and  to  the  rights 
of  creditors  to  enforce  their  claims  against  it  by  administration  or 
otherwise.  American  Nat'l  Bank  of  Paris  v.  First  Nat'l  Band  of 
Clarksville,  519. 

2.  There  being  no  administration,  and  the  surviving  widow  having  conveyed 

her  interest  in  the  community  property  to  her  son-in-law  on  his 
assuming  payment  of  the  community  debts,  the  latter  could  execute 
a  valid  mortgage  of  same,  subject  to  previously  existing  liens.    Id. 
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Agreement  as  to  boundary.     See  Boundaries,  4,  6,  7. 

Of  heirs  by  sale  by  husband.    See  Homestead,  S. 

Preference  right  to  purchase.    See  School  Land,  7.  , 

1.  If  one  i^main  silent  when  it  is  his  duty  to  speak,  he  will  not  be  heard  to 

speak  thereafter  to  the  injury  of  one  who  was  induced  to  act  by  his 
silence.  But  in  the  absence  of  the  duty  to  speak,  no  rights  can  be  lost 
or  acquired  by  silence.    Pierce  v.  Teams  Rice  Dev.  Co.,  205. 

2.  In  an  action  of  trespass  to  try  title  wherein  the  plaintiff  relied  upon  title 

by  estoppel  in  pais,  evidence  considered,  and  held  insufficient  to  justify 
the  court  in  submitting  the  issue  to  the  jury.    Id. 

Xridenoe. 

To  show  community  property.    See  Administration,  i. 

Of  appointment  of  agent.    See  Agency,  7. 

Patent  to  land.     See  Boundaries,  2, 

Notice  of  equity.    See  Budren  of  Proof,  1,  2, 

Invalidity  of  assignment.     See  Burden  of  Proof,  S, 

Pleading  matter  of  evidence.     See  Carriers  of  Goods,  7. 

Agreement  as  against  one  not  a  party.    See  Carriers  of  Goods,  1.), 

Breach  of  contract  sued  on.    See  Contrtict,  6, 

Varying  written  contract.    See  Contract,  12,  IS,  H. 

Recitals  not  conclusive.     See  Deed,  2, 

To  identify  land.    See  Deed,  S. 

Of  execution  of  conveyance.    See  Deed,  Jf- 

To  identify  land  excepted  from  conveyance.    See  Deed,  5,  6, 

Of  lost  instrument.     See  Deed,  9. 

Requiring  submission  of  issue.    See  Fraud,  1, 

Improperly  admitted.     See  Harmless  Error,  5,  6. 

Sufficient  to  show  homestead.    See  Homestead,  1. 

Limiting  effect  of.     See  Instructions  to  Juries,  1$, 

Physicians  report.     See  Insurance,  Accident,  1. 

Unsupported  by  pleading.     See  Insurance,  Accident,  S. 

Limiting  effect  of.    See  Intoxicating  Liquors,  5. 

In  disproof  of  conspiracy.    See  Intoxicating  Liquors,  10, 

Directing  attention  of  witness  to  transaction.    See  Intoxicating  Liquors,  12. 

Forbidding  sale  of  liquors.     See  Intoxicating  Liquors,  13. 

Allegations  of  date  of  transaction.    See  Intoxicating  Liquors,  i.}. 

Burden  and  dejB^ree  of  proof.     See  Intoxicating  Liquors,  15. 

Insufficiency   oiT     See   Intoxicating   Liquors,   18. 

Admissible  against  but  one  defendant.    See  Intoxicating  Liquors,  19. 

Judicial  knowledge  as  to  disease.    See  Judicial  Knowledge,  1, 

Objections  not  urged.     See  Practice  on  Appeal,  4. 

Bill  of  exceptions.    See  Practice  on  Appeal,  5. 

Trial  before  judge.    See  Practice  on  Appeal,  8. 

Preponderance  of.     See  Practice  on  Appeal,  IS. 

Certificate  of  state  officer.    See  School  Land,  1. 

1.  Defendant,  in  disproof  of  plaintiff's  evidence  as  to  the  existence  of  defective 

ties  at  the  point  of  derailment,  offered  evidence  of  the  general  good 
maintenance  of  all  its  tracks  thereabouts  by  creosoted  ties  replaced  as 
fast  as  defective.  It  was  allowable,  in  rebuttal,  for  plaintiff  to  show 
the  existence  of  numerous  rotten  ties  one  hundred  yards  or  more  from 
the  point  of  accident.    Houston  &  T.  C.  R.  Co.  v.  Cheatham,  1. 

2.  The  evidence  being  in  conflict  on  the  issue  whether  plaintiff,  a  tenant,  was 

wrongfully  dispossessed  of  his  leased  premises  by  defendant,  his  landlord, 
or  left  voluntarily  because  he  had  contracted  debts  to  the  latter  equaling 
his  prospective  interest  in  the  crop,  plaintiff,  who  had  testified  that  he 
did  not  know  the  amount  of  such  indebtedness  when  he  left  the  premises, 
should  have  been  required  to  answer,  on  cross-examination,  whether  the 
defendant  had  not  previously  told  him  that  he  would  not  have  anything 
left  out  of  the  crop  at  the  end  of  the  year.    Crews  v.  Cortez,  644. 

3.  Damages  being  claimed  by  a  dispossessed  tenant  by  reason  of  loss  of  em- 

Eloyment  for  the  members  of  his  family  during  the  season  they  would 
ave  worked  on  the  leased  premises  if  imdisturbed,  it  was  permissible 
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for  the  defendant  to  inquire  into  the  eaminga  after  leaving  the  premises 
of  a  son  who  had  worked  thereon  as  one  of  the  family.    Id, 

4.  It  was  error  in  a   suit  against  a  railroad  company  for  damages  to  a 

shipment  of  cattle  to  permit  the  plaintiff  to  testify  as  follows:  ''I 
have  never  seen  cattle  shipped  that  were  bruised  up  and  butchered  any 
worse  than  that  shipment;  that  was  the  worst  shipment  I  have  ever 
known."  The  material  issue  was  the  extent  of  damage  to  that  particular 
shipment  and  not  the  comparative  degree  of  injury  with  other  shipments. 
Tewas  dc  P,  Ry.  Co,  v,  Stewart,  514. 

5.  Upon  the  issue  of  undue  influence  of  a  son  upon  his  mother  in  the  making 

of  a  contract,  testimony  of  a  daughter  as  to  what  she  said  to  her 
mother,  considered,  and  held  incompetent  because  self-serving.  McHay 
V,  Peterson,  196. 

6.  Upon  the  issue  of  undue  influence  exercised  by  a  son  over  his  mother, 

testimony  as  to  the  disposition  of  one  of  the  daughters,  in  respect 
of  gentleness,  kindness  and  unselfishness,  was  irrelevant  and  immaterial, 
the  disposition  of  the  daughter  not  being  an  issue  in  the  case.    Id, 

7.  On  issue  of  contributory  negligence  consisting  in  haste  and  carelessness  on 

the  part  of  the  passenger  who,  in  attempting  to  board  a  train  at  night 
fell  over  a  baggage  truck  obstructing  the  platform,  an  injunction  to 
hurry  by  one  of  defendant's  employes  on  the  train  was  admissible  in 
evidence  to  excuse  such  haste.  It  would  seem  also  that  similar  injunc- 
tions by  one  not  connected  with  the  railway  would  be  admissible  in 
explanation  of  plaintiff's  conduct.     Texas  Cent.  R,  Co,  v.  Wheeler,  603. 

8.  Where  bodily  or  mental  suffering  is  at  issue  the  expression  of  such  feeling 

by  the  party  made  at  the  time  in  question  is  admissible  as  original 
evidence.     Id. 

9.  The  issue  being  one  of  boundary,  it  was  reversible  error  to  allow  a  third 

party  claiming  land  on  the  same  survey  with  the  defendant,  to  testify 
that  he  claimed  and  recognized  as  the  true  boundary  a  line  different 
from  that  claimed  by  the  defendant.  Such  testimony  was  hearsay. 
Runkle  v.  Smith,  187. 

10.  Transactions  between  others  than  those  sought  to  be  affected  by  them  are 

not  admissible  (statements  by  the  agent  of  employer  to  servant  that 
the  work  was  not  dangerous,  the  case  having  been  dismissed  as  to  the 
employer  and  the  other  defendants  not  being  present  at  the  conversation). 
Behrena  v.  Brice,  221. 

11.  The  courts  of  the  several  States  take  judicial  knowledge  of  the  laws  of 

the  Federal  Government,  and  testimony  as  to  what  the  laws  are,  is  not 
admissible.  Testimony  as  to  ofiicial  acts  in  making  a  seizure  of  property 
believed  to  have  been  smuggled,  considered,  and  held  irrelevant.  San 
Antonio  Light  Pub.  Co.,  v.  Lewy,  23. 

12.  What  a  customs  official  reported  to  his  superior  officer  as  to  what  the 

party  investigated  said  to  him,  and  his  official  conclusions  thereon, 
is  hearsay  and  irrelevant  to  any  issue  in  a  suit  for  lil>el,  the  said  report 
not  being  mentioned  in  or  commented  upon  in  the  libelous  article.    Id. 

13.  The  rule  admitting  hearsay  evidence  in  matters  of  pedigree  permits  proof 

by  a  member  of  the  family  of  their  descent  from  a  certain  ancestor 
and  of  his  death  and  the  date  thereof,  though  known  to  the  witness 
only  from  declarations  of  other  living  members  of  the  family,  or  of 
persons  not  members.     Wall  v.  Lubbock,  405. 

14.  Hearsay  admissible  in  proof  of  matters  of  pedigree  includes  evidence  of  the 

general  understanding  of  the  community  on  descent,  widowhood  at  a 
given  date,  etc.    Id. 

15.  Complaints  of  pain  by  the  injured  person  were  admissible  in  evidence, 

though  made  on  the  day  after  the  injury.  South  Tex,  Telephone  Co.  v. 
Tabb,  213. 

16.  It  was  proper  to  ask  plaintiff,  who  sued  to  recover  for  personal  injuries 

causing  sickness,  whether  anything  other  than  the  injuries  complained  of 
had  occurred  to  cause  such  sickness.    Pullman  Co.  v.  Boyle,  532. 

17.  A  physician  may  give  his  opinion  as  an  expert,  both  as  to  present  condition 

of  patient,  and  as  to  probable  result  of  illness.     Id. 

18.  A  member  of  plaintiff's  family,  not  an  expert,  waa  properly  permitted  to 
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testify  as  to  the  cheerful  temper  of  plaintiff  prior  to  injuries  and 
resulting  sickness  attributed  to  defendant's  negligence,  and  the  reverse 
mental  condition  afterwards.     Id, 

19.  Testimony  of  a  witness  that  he  made  a  trip  as  quick  as  he  could  was  a 

conclusion;  he  should  have  stated  the  facts.  Western  V.  Tel,  Co.  v. 
Smith,   107. 

20.  Defendant's  witness  testifying  as  an  expert  about  the  construction  and 

operation  of  a  heating  device  for  cars,  the  explosion  of  which  had  injured 
a  passenger,  was  asked  on  cross-examination  whether  it  would  explode 
if  in  proper  condition.  An  objection  that  the  matter  on  which  his 
opinion  was  invoked  was  beyond  the  range  of  human  knowledge  was, 
it  seems,  not  "well  taken.    Houston,  E,  d  W.  T,  Ry.  Co,  v.  Roach,  95. 

21.  In  a  case  where  the  title  to  land  depended  on  the  true  location  of  the 

north  line  of  another  survey,  a  surveyor  who  had  run  out  the  tracts 
could  not  testify  that  a  certain  line,  which  had  been  pointed  out  to 
him,  was,  to  tlie  best  of  his  knowledge  and  belief,  the  north  line  of  such 
survey.  He  should  only  be  permitted  to  state  the  facts  as  found  by 
him  on  the  ground;  to  give  his  opinion  or  conclusion  therefrom  invaded 
the  province  of  the  jury.     Qoodson  v,  Fitzgerald,  329. 

22.  The  issue  being  as  to  the  mental  capacity  of  the  grantor  to  execute  a 

certain  deed,  a  physician,  duly  qualified  as  an  expert  upon  disease  and 
infirmities  of  the  mind,  who  was  acquainted  with  the  grantor  and  had 
attended  her  professionally,  was  asked  the  following  question  by  the 
grantor's  counsel:  Whether  between  certain  dates  the  grantor  had,  in 
the  judgment  of  the  witness,  mind  enough  to  comprehend  and  under- 
stand the  legal  effect  of  a  deed  or  legal  instrument.  To  which  the 
witness  answered,  ''In  my  opinion  she  had  not."  He  was  also  asked: 
"Now,  in  seeing  her  in  the  condition  you  saw  her  in  January,  in  your 
judgment,  would  it  have  been  possible  for  her  to  have  mind  enough 
to  have  understood  and  comprehended  the  legal  effects  of  a  deed  made 
in  September?"  To  which  he  answered,  "No,  I  do  not  think  she  did." 
Held  the  question  and  answers  sought  and  obtained  from  the  witness 
a  legal  conclusion  upon  the  very  issue  to  be  determined  by  the  jury, 
and  an  objection  upon  that  ground  should  have  been  sustained.  Williams 
V,  Livingston,  275. 

23.  While  the  authorities  are  conflicting  on  the  subject,  it  has  been  held  in 

this  State  that  it  is  not  permissible  to  allow  a  witness  who  was 
acquainted  and  familiar  with  the  grantor,  to  give  in  evidence  his 
opinion  that  she  did  not  have  sufficient  mind  to  execute  a  deed,  or 
would  know  its  effect  or  value.  And  so,  it  is  not  permissible  for  an 
expert  to  testify  that  a  certain  person  whose  mental  capacity  is  in 
question,  has  not  in  his  opinion  sufficient  mental  capacity  to  transact 
business,  because  the  opinion  involves  a  conclusion  of  law.     Id. 

24.  Under  the  provisions  of  article  2307,  Rev.  Stats.,  copies  from  the  records 

of  a  district  surveyor  of  a  resurvey  of  an  original  grant,  are  competent 
evidence.     Sullivan  v.  Solis,  464. 

25.  The  following  recital  made  by  an  official  surveyor  in  his  record  in  connec- 

tion with  the  field  notes  of  a  resurvey  made  by  him  in  1880,  of  a 
Spanish  grant  made  in  1767,  to  wit:  "Field  notes  of  a  resurvey  of 
one  and  a  fraction  leagues  or  sitios  of  land  situated  in  Starr  County, 
about  15  miles  north  of  Rio  Grande  City  in  said  county,  made  for  the 
heirs  and  legal  assigns  of  Juan  Jose  Solis,  to  whom  the  said  land 
was  originally  granted  by  the  Crown  of  Spain  by  a  donation  bearing 
date  the  year  1767,  the  said  tract  being  known  and  called  Porcion  No.  107, 
of  the  former  jurisdiction  of  Camargo,"  held,  admissible  in  evidence,  as 
against  a  junior  locator  upon  the  land,  for  the  purpose  of  showing 
that  in  1880  the  land  was  recognized  as  being  the  property  of  the 
Solis  heirs.     Id, 

26.  When  the  field  notes  of  adjacent  tracts  tend  to  identify  the  boundaries 

of  the  tract  in  controversy,  evidence  of  such  adjacent  surveys  is 
admissible.    Id, 

27.  In  an  action  of  trespass  to  try  title  wherein  the  plaintiff  claimed  the 

land  in  controversy  under  a  junior  grant,  the  official  map  of  the  county 
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is  competent  evidence  upon  the  question  of  boundaries,  and  the  fact 
that  the  map  was  .compiled  after  the  suit  was  instituted,  and  that  the 
data  upon  wliich  it  was  made  were  not  before  the  court,  would  not  affect 
the  question.     Id, 

28.  Hearsay  evidence  is  admissible  to  prove  relationship  and  pedi|;ree.    Id. 

20.  That  a  V  judgment  was  obtained  by  fraud  may  affect  its  validity  but  not 
its  admissibility  as  evidence.  The  fraud  must  be  shown  by  extrinsic 
evidence.     Hart  v.  Hunter^  76. 

30.  There  is  no  logical  difference  between  a  carbon  copy  and  a  letter  press 

copy  of  a  letter;  they  are  both  secondary  evidence  and,  therefore,  not 
admissible  in  evidence  without  accounting  for  the  original.  McDonald 
V.  Hanka,  140. 

31.  Letters  received  in  reply  to  letters  written  in  making  search  for  a  lost 

deed,  are  material  and  competent  evidence  to  prove  that  diligence  had 
been  used  to  obtain  possession  of  the  original  deed,  and  thus  lay  a 
predicate  for  the  introduction  of  secondary  evidence  of  the  execution 
and  contents  of  the  missing  deed.  Proof*  of  the  genuineness  of  the 
signatures  to  the  letters  received  need  not  be  made;  this  will  be  pre- 
sumed. The  material  enquiry  is,  had  reasonable  diligence  been  used 
to  get  the  missing  deed?  Evidence  considered,  and  held  to  constitute 
a  sufficient  predicate  for  the  introduction  of  secondary  evidence  of  the 
execution  and  contents  of  the  lost  deed.    Id. 

32.  In  an  effort  to  lay  a  predicate  for  the  admission  of  secondary  evidence  of 

the  execution  and  contents  of  a  lost  deed,  facts  considered,  and  held  to 
render  admissible  in  evidence  a  certificate  of  a  county  clerk,  dated  in 
1847,  and  before  the  deed  records  of  the  coimty  were  destroyed  by  fire,  to 
the  effect  that  the  deed  in  question  was  of  record  in  his  offlice.  The 
sufficiency  of  the  predicate  in  such  cases  is  left  to  the  sound,  though 
not  uncontrolled,  discretion  of  the  trial  court.    Id. 

33.  Parol  evidence  of  the  existence  and  contents  of  a  deed  is  not  admissible 

when  it  appears  that  the  deed  is  in  existence,  and  by  proper  diligence 
might  be  produced.     Merrill  v.  Bradley,  528. 

34.  The  fact  that  a  suit  was  originally  one  for  partition  will  not  make  the 

deed  to  the  land  admissible  in  evidence  without  proof  of  its  execution 
and  without  the  three  days  filing  and  notice  required  by  statute  when 
the  suit  becomes  in  effect  one  of  trespass  to  try  title  to  the  land  between 
the  alleged  owners.  Id. 
36.  The  issue  being  whether  or  not  a  certain  deed,  although  absolute  in  form, 
was  intended  bv  the  parties  thereto  to  convey  the  land  in  trust  for 
the  grantor,  and  the  grantor  having  testified  that  such  was  the  purpose 
in  executing  the  deed,  it  was  competent  for  the  grantee  to  testify  to 
the  contrary,  and  to  disprove  the  statement  of  the  grantor  by  any 
proper  evidence.     Moore  v.  Kirhy,  200. 

36.  While  the  deed  itself  is  tlie  best  evidence,  and  ordinarily  the  only  competent 

evidence,  of  a  conveyance  of  land,  still,  when  a  defendant  in  a  cross- 
action  alleges  that  he  executed  a  deed  to  the  plaintiff,  or  to  one  under 
whom  the  plaintiff  claims,  and  the  proof  of  this  allegation  is  necessary 
to  make  his  case,  he  can  not  complain  that  the  plaintiff  was  allowed  to 
testify  that  such  a  deed  had  been  made.    Id. 

37.  The  issue  being  whether  or  not  a  certain  deed  was  in  trust  or  in  fee 

simple,  a  letter  by  the  grantor  to  the  grantee  stating,  in  effect,  that  the 
conveyance  was  in  fee  simple,  was  competent  evidence  upon  a  plea  of 
estoppel.    Id. 

38.  Upon  the  issue  of  the  existence,  execution  and  contents  of  an  alleged  lost 

deed,  the  grantor  in  the  deed  was  allowed  to  testify  as  follows:  "At 
the  time  Mr.  Hankla  wrote  that  paper  I  could  see  well  enough  to  read 
myself.  As  to  my  stating  what  that  paper  contained,  I  will  state  that 
Mr.  Hankla  wrote  it  out  and  called  it  a  deed,  and  gave  it  to  me  and 
said  that  was  Smith's  deed."  Held,  in  view  of  other  testimony  in  the 
case,  said  testimony  was  not  subject  to  the  objection  that  it  was  hearsay. 
8imp8on  Bank  v.  Smith,  349. 
30.  There  are  no  degrees  in  secondary  evidence.  When  a  party  is  obliged 
to  resort  to  secondary  evidence  it  is  permissible  for  him  to  ^oose  his 
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own  course  and  introduce  any  evidence  of  that  kind  which  he  can 
produce.  Parties  may  differ  in  their  opinion  as  to  the  probative  force 
of  secondary  evidence,  but  this  does  not  affect  the  right  of  a  party 
to  introduce  that  which  he  thinks  proper.  If  it  is  evidence,  it  is 
admissible.    Its  weight  is  for  the  jury.    Jd. 

40.  An  ancient  instrument,  to  bo  admissible  in  evidence  without  proof  of  its 

execution,  must  be  free  from  just  grounds  of  sut^picion,  must  come  from 
the  proper  custody,  and  must  have  been  so  acted  upon  as  to  afford 
some  corroborative  proof  of  its  genuineness.  What  corroborative  evidence 
will  be  necessary  when  there  are  suspicious  circumstances  connected 
with  such  an  instrument,  must  depend  upon  the  facts  of  each  case. 
Morgan  v,  Tuii,  301. 

41.  Endorsed  upon  a  bond  for  title  to  land  was  a  transfer  in  writing,  apparently 

more  than  thirty  years  old,  b^  the  obligee  in  the  bond  to  his  daughter 
and  her  husband;  paper  similar  to  that  upon  which  the  bond  was 
written  was  so  pasted  over  said  transfer  as  practically  to  obliterate 
the  same.  Held,  such  obliteration  of  the  transfer  cast  sueh  doubt  and 
suspicion  upon  its  genuineness  as  called  for  an  explanatioK  by  the  party 
offering  it  in  evidence,  and  in  the  absence  of  evidence  that  the  transfer 
in  its  original  form  was  delivered  to  the  transferees  or  was  ever  in  their 
possession,  and  of  any  claim  to  the  land  by  virtue  of  the  transfer 
during  the  lifetime  of  the  grantor,  the  trans^r  was  properly  excluded 
when  offered  in  evidence  as  an  ancient  instrument.     Id,     , 

42.  In  a  suit  by  a  contractor  for  the  contract  price  of  a  bridge  built  by  him, 

the  defendant  refused  payment  on  the  ground  that  certain  plans  and 
.  specifications,  offered  in  .evidence  by  the  plaintiff,  and  in  accordance  with 
which  the  work  was  done,  were  not  the  plans  and  specifications  on  file 
in  the  clerk's  office  at  the  time  the  contract  was  made  and  which  were 
referred  to  and  made  a  part  of  the  contract;  plaintiff  alleged  that  they 
were  the  identical  plans  and  specifications  then  on  file  in  the  clerk'd 
office  And  referred  to  in  contract.  Held,  plaintiff  was  entitled  to 
support  his  allegations  by  any  evidence  which  tended  to  prove  the 
same,  and  the  plans  and  specifications  claimed  by  plaintiff  to  be  the 
true  and  original  plans  and  specifications  were  properly  admitted  in 
evidence.     Welib  County  v.  Haste,  16. 

43.  Where  account  sales  by  commission  merchants  were  admitted  in  evidence 

under  an  agreement  that  they  should  be  used  "as  showing  the  number, 
weight,  sale  and  market  value  of  cattle,"  this  did  not  entitle  them  to 
be  considered  as  evidence  of  ownership  of  the  cattle  by  the  parties  on 
whose  account  the  sales  appeared  thereby  to  be  made.  8i,  Louis,  8.  F. 
d  T,  Ry.  Co.  V.  Alverson,  Voher  d  Sparks,  321. 

44.  In  view  of  other  evidence  in  the  record  stated  and  considered,  held,  that 

certain  copies  of  account  of  sales  of  goods  received  by  a  broker  for  sale 
on  consignment,  were  properly  admitted  in  evidence  as  against  the 
objections  that  they  did  not  show  on  their  faces  that  they  were  true 
statements  of  the  matters  they  purported  to  show,  and  were  not  verified 
by  any  witness  as  being  true  and  correct  within  his  own  knowledge. 
Missouri,  K.  d  T.  Ry.  Co.  v,  Hopkins,  167. 

45.  No  error   appeared   in  permitting  a  witness  to  use  the  entries  in   his 

ledger  to  refresh  his  memory  as  to  the  quantities  and  values  of  goods 
shipped,  his  other  books  having  been  destroyed  by  accidental  fire. 
Teaarkana  d  Ft,  8.  Ry.  Co.  v.  Rosehrook-Josey  Grain  Co.,  156. 

46.  An  answer  not  responsive  to  the  question   asked   is  properly   excluded. 

DeHoyes  v.  Galveston,  H.  d  8.  A.  Ry.  Co.,  544. 

47.  When  a  hypothetical  question  does  not  sufficiently  or  fairly  embody  the 

facts  of  a  case,  the  exclusion  of  the  answer  of  the  witness  is  not 
error.    Id. 
43.  When  a  defendant,  upon  cross-examination  of  the  plaintiff's  witness,  re- 

S reduces  testimony  objected  to  on  direct  examination,  he  thereby  nullifies 
is  previous  objection.    Birkman  vl  Farenthold,  336. 
49.  Statements  of  a  principal  in  a  bond  are  not  admissible  as  an  admission 
against  the  sureties  on  tlie  bond  unless  said  statements  are  res  gestae. 
l%is  rule  applied  in  a  suit  upon  a  liquor  dealer's  bond.    Id. 
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50.  A  plaintiff  in  a  suit  for  peraonal  injuries  who  baa  been  chw  cnraniined  fa 
regard  to  and  has  denied  having  attempted  fraud  in  previous  claims 
of  that  character,  can  not  be  contradicted  on  such  point,  it  being  a 
collateral  issue.     Citizena*  Ry,  d  Light  Co.  v,  Johns,  480. 

61.  The  erroneous  admission  of  letters  in  evidence  is  not  reversible  error  what 
the  cause  is  tried  before  the  oourt  without  a  jury.  McDonald  v.  Hanks, 
141. 

Xzeoution.  ^ 

Injunction  against.     See  InjunoHon,  3,  J^. 

Exemplary  Damages. 

Where  compensation  is  true  measure.    Bee  Argument  of  Oount^,  i. 

Sxemptions. 

Of  homestead.     See  Homestead,  1-9. 

Szperti. 

Condition  and  result  of  illness.     See  Evidenoe,  It. 
Opinion  of  nonexpert.     See  Evidenoe,   18. 
Construction  of  heating  device.     See  Evidence,  20. 
Opinion  of  surveyor  on  boundary.     See  Evidence,  21, 
Capacity  to  execute  deed.    See  Evidence,  22,  29. 

Express  Company. 

Liability  for  special  damages.     See  Carriers  of  Goods,  11,  18,  19. 

Walwt  Eepresentatioa. 

By  agent  affecting  principal.     See  Agency,  2,  S. 

As  to  carrying  accident  insurance.     See  Damages,  1. 

As  to  ownership  of  land.     See  Vendor  and  Purchaser,  i-9. 

Jfeet  of  0 Aoe. 

Collected  by  Justice  of  Peace.    See  Principal  and  Surety,  1,  2,  S,  ^ 

Vires. 

Loss  of  goods  in  transportation.     See  Carriers  of  Goods,  1,  2. 
Communicated  by  locomotive  engine.     See  Railtoays,  12,  IS,  H. 

forcible  Entry  and  Detainer. 

Erroneous  judgment  not  void.  See  Injunction,  2. 
1.  In  the  statute  concerning  forcible  entry  and  detainer,  the  language  "after 
the  termination  of  the  time  for  which  such  lands  were  let  to  him," 
refers  to  and  includes  a  termination  of  the  lease  by  the  landlord  because 
of  some  violation  by  the  lessee  of  some  covenant  of  the  lease,  as  well 
as  the  termination  of  the  lease  by  the  mere  efflux  of  time,  and  upon 
termination  ol  the  lease  by  the  landlord  he  may  institute  proceedings 
in  forcible  detainer  to  recover  possession  of  the  premises.  Walther  v. 
Anderson,  361. 

Voreolosiire. 

Lien  on  general  fund  of  city.    See  Cities,  i. 
Rights  of  junior  incumbrancer.    See  Mortgage,  S. 

Eorelgn  Corporation. 

Permit  to  do  business.    See  Po/yment,  2,  S. 

Equality  and  uniformity  of  license  fee.    See  Tawation,  2,  S. 

Venue  in  action  against.     See  Venue,  i. 
I.  Though  a  former  permit  had'  been  granted  a  corporation  of  another  Stats 
to  do  business  in  Texas  for  a  term  of  ten  years,  on  payment  of  the 
franchise  tax  then  fixed  by  law,  it  was  not  unconstitutional  for  the  Legis- 
lature to  impose  a  higher  tax  th^reaft^r  and  during  such  term  for  ^e 
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same  privilege  and  to  provide  for  forfeiture  of  the  right  to  do  business 
on  failure  to  pay  it.  Oaar,  Scott  d  Co,  v.  Shannon,  634. 
£•  The  charge  imposed  by  a  State  on  the  privilege  granted  to  a  foreign 
corporation  to  do  business  therein  is  a  license,  and  not  a  property  tax; 
and  this  is  so  though  the  amount  required  to  be  paid  is  a  graduated 
one,  based  on  the  gross  receipts,  or  the  profits  of  the  business,  or  amount 
of  capital,  or  such  other  basis  as  may  be  fixed  by  the  Legislature;  and 
this  aoes  not  constitute  double  taxation.  Id, 

forfeiture. 

Of  premium  paid.     See  Jnaurance,  Life,  1, 
Of  permit  to  do  business.    See  Payment,  S. 
Of  devise  by  contest  of  will.    See  Wilh,  2, 

Traud. 

Of  agent  affecting  principal.    See  Agency,  2,  S. 

Burden  of  proving  assignment  fraudulent.    See  Burden  of  Proof,  S* 

Promise  without  intention  of  performance.     See  Contract,  18. 

Representations  as  to  insurance  carried.    See  Damages,  1, 

Preventing  relief  in  equity.    See  Equity,  1. 

Judgment  obtained  by.     See  Evidence,  29, 

False  representations  of  title.  See  Vetidor  and  Purchaser,  1,  2,  3. 
1.  In  an  action  of  trespass  to  try  title  and  for  partition,  the  defendants  denied 
plaintiff's  title  to  any  part  of  the  land  sought  to  be  partitioned  and 
alleged  that  plaintiff's  vendor  had  obtained  a  power  of  attorney  from 
defendants  coupled  with  an  interest  in  said  land,  by  false  and  fraudulent 
representations  that  the  title  to  said  land  was  disputed  and  that 
litigation  would  be  necessary  to  obtain  possession  of  the  same,  of 
which  fact  plaintiffs  had  notice  when  tliey  bought;  evidence  upon  said 
Issues  considered,  and  held  sufficient  to  require  a  submission  of  the 
same  to  the  jury,  and  hence  a  peremptory  instrubtion  for  the  plaintiffs* 
was  reversible  error.    MerriU  v,  Bradley,  627. 

Pnndamental  Error. 

Overruling  general  demurrer.     See  Practice  on  Appeal,  lU 

Gaming. 

Quotation  of  market  report.    See  Telegraph,  9,  4$  S, 

Oamiahaient. 

1.  The  liability  of  a  surety  on  a  garnishment  bond  extends  only  to  conse- 

quences which  follow  as  the  proximate  result  of  the  suing  out  of  the 
writ.    Moore  d  Bridgeman  v.  United  States  Fed,  Guar,  Co,,  286. 

2.  A  surety  on  a  garnishment  bond  is  not  liable  for  damages  resulting  to  the 

defendant  in  garnishment  by  the  refusal  of  the  garnishee,  under  a 
mistaken  and  unwarranted  view  of  the  obligations  of  the  writ,  to  proceed 
with  and  carry  out  a  contract  previously  entered  into  with  the  defendant 
in  garnishment,  whereby  said  defendant  was  damaged.    Id, 

Good  Taith. 

Sale  of  liquors  to  drunkards.    See  Intoxicating  Liquors,  2,  S. 

Ck>od  Hame. 

Synonymous  with  reputation.     See  Lihel,  12. 

Grant. 

Recitals  in  resurvey.     See  Evidence,  25, 

Possession  unden  void  title.     See  Limitation,  i,  S, 
1.  The  document  styled  "Translation  of  the  Act  of  the  Visit  of  the  Royal 
Commissioners  to  the  town  of  Santa  Ana  of  Camargo  in   1767."  made 
by  J.  L.  Haynes  in  pursuance  of  the  authority  granted  by  the  State 
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through  an  Act  passed  in  April,  1871,  entitled  ''An  Act  to  provide  for 
the  obtaining  and  transcribing  of  the  seyeral  acts  or  charters  founding 
the  towns  of  Keynosa,  Camargo,  Mier  and  Guerrero  in  the  Republic  of 
Mexico,  and  of  Laredo  in  Texas,"  and  filed  by  said  Haynes  in  the 
General  Land  Office  of  the  State  of  Texas,  was  admissible  in  evidence 
for  the  purpose  of  lihowing  title  in  one  claiming  under  said  grant, 
and  was  not  subject  to  the  objections  that  the  same  shows  only  an 
inchoate  claim,  and  that  the  description  of  the  land  granted  thereby 
when  considered  in  connection  with  other  evidence,  was  too  indefinite 
and  uncertain.  The  case  of  Texas-Mexican  Railway  Company  v.  Jarvis, 
60  Texas,  627,  and  Downing  v.  Diaz,  80  Texas,  436,  followed.  Sullivan 
V.  8oli8,  464. 
2.  Under  the  provisions  of  article  14,  section  2,  of  the  Constitution  of  Texas 
of  1876,  land  granted  by  the  Spanish  Government  to  the  town  of 
Camargo.  evidence  of  which  was  then  in  tlie  General  Land  Office  of 
this  State,  was  such  ''titled  land"  as  could  not  be  located,  surveyed 
or  patented  by  virtue  of  land  certificates  issued  by  the  State.    Id, 

Guaranty. 

Of  performance  by  lessee.     See  Contraot,  21. 

Guardian  and  Ward. 

1.  A  power  of  attorney  by  a  guardian  coupled  with  an  interest  in  the  ward's 
land,  is  not  binding  upon  the  Ward  unless  ratified  by  him  after  he  attains 
his  majority.     Merrill  v.  Bradley,  528. 

Harmleti  Error. 

Where  no  injury  is  shown.    See  Practice  on  Appeal,  8. 

1.  Errors  by  the  trial  court  present  no  ground  for  reversal  where  the  ease 

must  be  affirmed  upon  issues  which  such  errors  do  not  affect.  Black- 
hum  V.  Chicago,  R.  /.  d  G.  Ry.  Co.,  443. 

2.  Errors  by  the  trial  court  in  rulings  not  affecting  a  question  which  is 

decisive  of  the  case  and  requires  an  affirmance,  are  harmless  and 
immaterial  on  appeal.    Harrell  v,  Broocks,  334. 

3.  An  error  in  the  charge  in  submitting  a  certain  issue  becomes  harmless 

when  it  is  evident  that  the  verdict  of  the  jury  was  not  based  upon 
any  finding  upon  such  issue.  De  Eoyea  d,  Oalveeton,  H,  d  S,  A.  Ky. 
Co.,  543. 

4.  When  it  appears  that  the  action  of  a  trial  court  in  sustaining  an  exception 

to  a  part  of  defendant's  answer  deprived  the  defendant  of  no  substantial 
defense,  and  the  vital  issue  in  the  case  remained  and  was  tried  upon 
evidence  pro  and  con,  the  ruling  of  the  court,  if  error  at  all,  is  not 
reversible  error.  Webb  County  v.  Haste,  16. 
6.  The  admission  of  evidence  immaterial  to  the  point  it  is  sought  to  prove 
is  not  ground  for  reversal  where  the  verdict  is  supported,  on  that  point, 
by  other  and  competent  evidence.  Houston  d  T.  C.  R,  Co,  v.  Cheatham,  ]. 

6.  The  admission  of  improper  evidence  when  the  same  facts  are  proved  by 

proper  evidence  and  the  trial  is  before  the  court,  will  not  be  cause 
for  reversal.     Sullivan  v.  Solis,  465. 

7.  A  failure  to  charge  upon  an  issue  presented  by  the  pleading  and  evidence 

becomes  harmless  when  the  verdict  of  the  jury  against  the  appellant 
on  the  issues  submitted  necessarily  included  a  finding  against  him  on 
the  omitted  issue.    Laughman  v.  Sun  Pipe  Line  Co.,  4^. 

8.  When  the  complaining  party  would  not  be  entitled  to  a  verdict,  under  any 

possible  view  or  construction  of  the  evidence,  the  submission  by  the 
court  of  an  undisputed  fact  as  an  issue,  is  harmless  error.  Fordtran  v. 
Stowers,  226. 

9.  A  charge  giving  an  incorrect  measure  of  damages  was  not  ground  for 

reversal  where  the  judgment  recovered  by  plaintiff  thereunder  was  for 
a  less  amount  than  he  would  have  been  entitled  to  recover  under  a 
correct  instruction.    Western  U,  Tel.  Co,  v,  Bradford,  302. 
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Hearsay. 

Recognition  of  boundary  line.    See  Evidenoe,  9, 

Transactions  between  other  parties.     See  Evidence,  10, 

Official  report.     See  Evidence.  12. 

Declarations  as   to   pedigree.     See  Evidence,   IS,   H,   28. 

Declarations  accompanying  execution  of  deed.     See  Evidence,  S8. 

Account  sales  by  commission  merchant.    See  Evidence,  S3,  S^. 

Hein. 

Estoppel  by  sale  by  husband.    See  Homestead,  S. 

Innocent  purchaser  from  surviving  husband.    See  Innocent  PuroJuiaer,  l-Jjf. 

Descent  of  legal  title.     See  Vendor  and  Purchaser,  4» 

Burden  of  proving  notice.    See  Burden,  of  Proof,  2. 

Highways. 

Lots  bounded  on  street.    See  Boundaries,  1. 

Possession  of  public  street.     See  Limitation,  IS. 

Crossing  of  railway.     See  Negligence,  11,  12,  IS,  H, 

Frightening  team  on.    See  Negligence,  16. 

Rights  of  pedestrians.    See  Negligence,  21,  22. 

Obstruction  by  street  railway.    See  Negligence,  2S,  2k. 

Restoring  public  road  after  change  of  course.    See  Railways,  4,  6,  6,  7. 
.   1.  When  the  obstruction  or  destruction  of  a  public  highway  causes  special 
injury  to  a  property  owner  beyond  that  which  results  to  the  public 
generally,  such  owner  has  a  cause  of  action  against  the  aggressor.    Heil- 
bron  V.  8t.  Louis  8.  W.  Ry.  Co.  of  Tea.,  675. 

2.  Though  a  railway  had  acquired  the  title  of  only  one  of  two  joint  owners 

to  its  right  of  way,  the  action  of  such  owners  in  platting  their  land  so 
as  to  show  a  street  twenty  feet  wide  along  the  right  of  way  cannot  be 
taken  as  a  dedication  by  them  of  a  portion  of  such  right  of  way  a^  a 
highway.    Id. 

3.  Mere  permissive  use  by  the  public  for  any  length  of  time  will  not  ripen 

into  a  right  by  prescription.  A  railroad  being  in  itself  a  public  high- 
way, the  mere  use  of  a  portion  of  its  right  of  way  by  the  public  will  not 
create  a  way  by  prescription  thereon  by  which  the  company  will  lose 
the  right  to  use  its  property  for  legitimate  purposes  connected  with  the 
operation  of  the  road.    Id. 

4.  Evidence  considered  and  held  insufficient  to  establish  a  right  by  prescrip- 

tion through  the  use  by  the  public  of  a  road  along  the  right  of  way  of 
a  railroad  which  would  prevent  the  company  from  destroying  such 
road  by  excavations  in  the  proper  improvement  of  its  track  by  deepening 
and  widening  a  cut.  Id. 
6.  A  telephone  company  so  placing  its  guy  wire  in  a  public  road  as  to  cause 
injury  to  one  lawfully  driving  thereon,  was  not  relieved  from  liability 
by  the  fact  that  no  obstruction  was  caused  to  the  part  of  the  road 
graded  and  traveled.  It  was  proper  to  refuse  a  charge  so  relieving 
it,  and  to  submit  to  the  jury  whether  the  wire  was  so  placed  as  to 
incommode  the  public*    South  Texas  Telephone  Co.  v.  Tahh,  213. 

6.  Evidence  considered  and  held  sufficient  to  connect  defendant,  a  telephone 

company,  with  the  ownership  and  maintenance  of  a  wire  obstructing  a 
public  road,  where  such  connection  was,  apparently,  not  a  controverted 
question.     Id. 

7.  The  owner  of  a  street  railway,  though  he  has  abandoned  its  operation,  is 

liable  for  damages  to  one  using  the  street  occasioned  by  the  track 
being  left  in  such  condition  as  to  become  an  obstruction  and  cause 
injury.     Citizens'  Ry.  d  Light  Co.  v.  Johns,  489. 

8.  Evidence  considered  and  held  sufficient  to  show  notice  to  the  company  own- 

ing an  abandoned  street  car  track  of  the  fact  that  it  was  in  bad  condi- 
tion and  obstructing  the  use  of  the  street,  in  an  action  against  the 
company  for  negligent  injury  by  causing  such  obstruction.    Id. 

9.  Instructions  in  an  action  for  negligent  injury  to  one  using  a  public  street 

by  the  maintenance  of  a  street  car  track  therein  in  such  manner  as 
to  obfltnict  travel,  held  to  define  properly  the  care  required  of  the  city 
and  of  the  company  owning  the  track.    Id, 
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10.  Where  the  ordinance  granting  a  street  railway  company  permission  to  lay 

its  tracks  in  a  public  street  required  it  to  keep  the  track  in  good  repair 
and  on  level  with  the  surface  of  the  street,  it  was  proper  to  charge, 
in  a  suit  against  the  city  and  company  for  personal  injuries  arising 
from  a  failure  to  keep  it  in  such  condition,  that  the  city  was  entitled 
to  recover  over  against  the  company  so  in  default  any  amount  of  damages 
awarded  against  it.  At  all  events  error  in  such  charge  would  be 
harmless  where  no  recovery  was  awarded  against  the  city.    Id, 

11.  A  street  railway  company  laid  tracks  in  a  public  street  under  an  ordinance 

requiring  it  to  keep  same  level  with  the  surface  of  the  street,  but 
failed  to  acquire  the  franchise  granted  by  the  ordinance  by  completing 
the  construction  required,  and  abandoned  all  use  of  its  track,  but  not 
its  property  therein.  Held  that  such  company  and  its  grantee,  to 
which  it  had  sold  its  property  in  the  track  so  laid,  were  liable,  both 
under  the  ordinance  and  at  common  law,  for  an  injury  occasioned  to 
one  using  the  street  by  failure  to  maintain  the  track  in  such  condition 
as  not  to  obstruct  the  use  of  the  street  by  the  public    Id, 

12.  Reouested  instructions  relieving  a  street  railway  company  from  liability 

for  failing  to  maintain  a  track  laid  by  it  in  a  public  street  in.  proper 
condition  for  the  use  of  the  street  by  the  public  in  case  the  franchise 
had  been  lost  and  the  property  in  the  track  abandoned  by  cnich  owner, 
held  properly  refused  because  the  evidence  failed  to  show  such  an 
abandonment  of  the  right  of  the  property  in  the  track  by  defendant.  Id, 

Homeitead. 

1.  Evidence  considered,  and  held  sufficient  to  support  a  finding  of  the  trial 

court  that  a  tract  of  land  described  in  a  deed,  which  was  signed  and 
acknowledged  by  the  husband  but  not  by  the  wife,  was  a  part  of  a 
rural  homestead  at  the  date  of  the  deed.    Marble  v.  Marble,  380. 

2.  A  deed  to  the  homestead,  or  a  part  of  the  same,  b^  the  husband  without 

the  signature  and  acknowledgment  of  the  wife,  is  void  as  to  the  wife, 
and  after  the  death  of  the  husband,  no  other  homestead  having  been 
acquired,  she  may  sue  and  recover  the  same.    Id, 

3.  A  deed  by  a  married  man,  the  head  of  a  family,  to  the  homestead  without 

the  consent  and  joinder  of  the  wife  is  inoperative  only  as  against  the 
homestead  rights  of  the  wife  so  long  as  the  property  was  her  home- 
stead, but  after  the  property  is  abandoned  as  a  homestead  by  the  wife, 
the  deed  by  the  husband  becomes  effective  by  estoppel  against  his 
heirs.     Wooten  v.  Pennock,  430. 

4.  The  pendency  of  a  suit  for  divorce  by  the  husband  against  the  wife  on 

the  ground  of  abandonment,  and  the  subsequent  rendition  of  a  decree 
for  divorce  in  such  suit  would  not  affect  the  legal  status  of  the  husband 
as  that  of  a  married  man  and  the  head  of  a  family  (there  being  several 
minor  children  living  with  the  husband)  so  far  as  the  homestead 
exemption  was  concerned.  Dimciddie  v.  Time,  72. 
6.  Where  there  has  been  no  previous  occupancy  there  should  be  at  least  a 
present  bona  fide  intention  to  dedicate  the  property  to  homestead  use 
coupled  with  such  acts  of  preparation  as  would  amount  to  notice  of 
the  dedication,  in  order  to  invest  the  property  with  the  homestead 
exemption.     Scott  v.  Dyer,  60  Texas,   135,  distinguished.     Id, 

6.  In  a  suit  to  foreclose  a  mechanic's  lien  upon  property  claimed  by  the 

defendant  to  have  been  his  homestead  at  the  time  the  material  was 
furnished,  evidence  considered,  and  held  to  support  a  finding  of  the  trial 
court  that  said  property  was  not  invested  with  the  homestead  character 
at  that  time.     Id, 

7.  On  a  judgment  by  a  city  for  taxes,  a  homestead,  acquired  when  worth  less 

than*  $5,000,  was  sold  to  the  city  and  by  it  to  another.  The  owner, 
remaining  in  possession  and  having  under  the  city  charter  two  years 
in  which  to  redeem,  brought  suit  against  the  purchaser  to  set  aside  the 
sale.  By  a  compromise  the  purchaser  had  judgment  for  the  property, 
then  worth  $12,000,  and  reconveyed  to  the  owner  for  $4,000.  Held, 
that  the  transaction  was  equivalent  to  a  redemption  from  the  sale; 
the  owner  was  reinstated  in  his  original  homestead  rights  to  the  entire 
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property,  and  not  limited  therein  to  a  $5,000  interest,  as  in  a  newly 
acquired  homestead.    Bente,  Executor,  v,  Sullivan,  454. 

8.  Where  the  homestead  was  established  in  a  building  used  as  a  hotel,  and 

incapable  by  its  nature  of  specific  partition,  there  could  be  no  aban- 
donment of  a  part  only  of  the  premises  by  failing  to  use  such  part  for 
homestead  purposes.    Following  Forsgard  v.  Ford,  87  Texas,  185.    Id. 

9.  The  widow  of  a  decedent  is  not  deprived  by  remarriage  of  her  right  to 

the  homestead  and  allowances  secured  her  by  law.    Id. 

Husband  and  Wife. 

Purchaser  from  surviving  husband.    See  Burden  of  Proof,  2, 

Descent  of  community  property.    See  Estates  of  Decedents,  1,  2, 

Conveyance  by  husband  alone.    See  Homestead,  1,  2, 

Estoppel  by  conveyance  of  husband.    See  Homestead,  S, 

Conveyance  pending  divorce.     See  Homestead,  4, 

Remarriage  of  widow.    See  Homestead^  9. 

Purchaser  from  heirs  of  husband.    See  Innocent  Purchaser,  1, 

Sale  by  surviving  husband.    See  Innocent  Purchaser,  2,  S,  4- 

Note  and  mortga^  by.    See  Pleading,  6,  7,  8. 

Purchase  with  wife's  money.     See  Wife^s  Separate  Property,  1, 

1.  The  right  of  the  husband  to  dispose  of  communitv  funds  during  marriage 

is  absolute,  so  long  as  it  is  not  exercised  for  tne  purpose  of  defrauding 
the  wife;  she  can  not  follow  and  recover  such  funds  lawfully  disposed 
of  by  the  husband  for  other  purposes  than  the  benefit  of  the  community 
estate.    Rowlett  v.  Mitchell,  Guardian,  580. 

2.  A  husband  of  limited  means,  paid  premiums,  aggregating  $73.20  out  of 

community  earnings  upon  an  insurance  policy  for  $1,000,  taken  out 
before  marriage  for  the  benefit  of  his  children  by  a  former  wife.  Held, 
that  the  wife  had  no  right  to  recover  any  part  of  the  proceeds  of  such 
policy,  which  had  been  collected  by  the  guardian  of  the  children  after 
the  father's  death.  It  was  his  right  and  dut^  to  provide  for  the  children ; 
the  continued  payment  of  premiums  on  a  policy  for  their  benefit  evidenced 
such  purpose,  and  not  that  of  investment  for  the  benefit  of  the  com- 
munity;  and  no  intent  to  defraud  the  wife  appeared  therefrom.    Id, 

Illegal  Contract. 

Appointment  to  public  office.    See  Contract,  1,  2. 
Gaming  transaction.     See  Telegraph,  8. 

Xmpeadhment  of  Witnen. 

On  collateral  issue.    See  Evidence,  60.    ■ 

ImproYements. 

Under  parol  contract  to  selL    See  Bpecifio  Performance,  8,  4. 

Indemnity. 

Construction  of  bond.    See  Contract,  8,  9, 
Between  connecting  carriers.    See  Railways,  8, 

1.  Where  injury  to  a  passenger  was  caused  solely  by  the  negligence  of  the 

servants  of  a  sleeping  car  company  having  exclusive  control  of  its  car 
and  passengers,  the  railway  company,  jointly  sued  and  held  liable 
because  of  its  relation  of  carrier  to  the  passenger,  could  recover  over 
against  the  sleeping  car  company,  independently  of  any  contract  for 
indemnity.     Pullman  Co.  v.  Hoyle,  535. 

2.  Matters  in  avoidance  of  the  allegations  in  a  plea  by  one  defendant  for 

indemnity  from  its  codefendant  should  be  pleaded,  in  order  to  support  a 
charge  on  the  issue  raised  by  evidence  supporting  them.    Id. 

Xndependent  Sxeentor. 

Action  hj  widow  against.    See  Jurisdiction.  57. 
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Infancy. 

Ratification  of  power  of  attorney.    See  Guardian  and  Ward,  1, 

Suit  by  next  friend.     See  Intervention,  1, 

Compromise  by  attorney.     See  Judgment,  S. 

Removal  of  disability.    See  Minor,  1, 

Earnings  during  minority.    See  Remittitur,  i. 

Forfeiture  of  deyise  to.    See  Wills,  2, 

Inliabltant* 

Action  for  divorce.    See  Divorce,  i. 

Injunotios:. 

Denial  to  one  in  wrong.    See  Equity,  1, 

Against  disorderly  house.    See  Intowicating  Liquors,  21, 

Regulation  of  public  vehicles.    See  Pleading,  5, 

1.  The  District  Court  has  no  jurisdiction  to  determine  a  suit  to  enjoin  the 

enforcement  of  a  judgment  of  the  County  Court,  though  such  jud^ent 
is  void  and  no  appeal  lies  from  it.    Tewaa  d  P.  Ry,  Co,  v,  Butler,  327. 

2.  However  erroneous  the  decision  of  a  Justice  Court  may  be  on  the  questions 

involved  in  its  jud^ent,  the  District  Court  can  not  enjoin  the  execu- 
tion of  the  same;  it  is  only  when  the  judgment  is  void  for  the  want 
of  jurisdiction  that  an  injunction  will  lie.  Proceedings  in  a  suit  of 
forcible  entry  and  detainer  in  a  Justice  Court,  and  the  judgment 
rendered  therein  considered,  and  held  not  void  for  the  want  of  jurisdic- 
tion.   Walther  v,  Anderson,  360. 

3.  When  a  judgment  of  a  Justice  Court  is  void,  or  when  the  defendant  in 

such  court  is  entitled  to  be  sued  in  another  county  and  asserts  his 
privilege  by  proper  plea  and  supports  the  same  by  undisputed  evidence, 
and  the  Justice  arbitrarily  overrules  the  plea  and  renders  judgment 
against  him  for  the  amount  in  controversy,  the  same  being  lesa  than 
$20,  the  District  Court  has  jurisdiction  to  enjoin  the  levy  of  an 
execution  issued  upon  such  judgment.    Coca-Cola  Co,  v,  Allison,  54. 

4.  It  is  not  sufficient  to  allege  m  a  petition  for  injunction  to  prevent  the 

levy  of  an  execution  issued  from  a  Justice  Court,  on  the  ground  that 
the  Justice  arbitrarily  overruled  def^ndent's  plea  of  privilege,  that 
defendant  proved  the  truth  of  his  plea;  the  evidence  for  and  against 
the  plea,  if  any,  should  be  set  out.  If  the  evidence  was  conflicting 
and  the  Justice  simply  committed  an  error  of  law  in  passing  on  the 
same,  then  the  judgment  could  not  be  enjoined.    Id, 

5.  In  a  suit  to  enjoin  a  judgment  in  a  Justice  Court  it  should  be  alleged  that 

the  petitioner  had  a  valid  defense  to  the  cause  of  action  sued  on,  and 
should  set  out  the  facta  showing  such  defense.  Id, 
0.  An  injunction  granted  by  a  judge  of  the  District  Court  against  the 
enforcement  of  a  judgment  of  the  County  Court,  on  the  ground  that 
the  jury  on  whose  verdict  the  judgment  was  rendered  had  not  been 
sworn,  was  dissolved  by  the  District  Judge  in  chambers.  On  appeal 
from  this  order  it  is  held: 

(1)  That  the  injunction  was  returnable  and  to  be  tried  in  the 
County  Court,  even  if  the  District  Court  had  authority  to  grant  it* 

(2)  That  the  order  dissolving  it  was  beyond  the  jurisdiction  of  the 
District  Judge. 

(3)  That  appeal  lay  from  such  order,  as  from  a  case  of  exercise  of 
original  jurisdiction  of  the  District  Court,  though  it  acted  without 
jurisdiction  and  though  the  amount  involved  in  the  County  Court 
judgment  was  insufficient  to  give  a  right  of  appeal. 

(4)  That  the  County  Court  judgment  was  not  void  because  of  the 
failure  to  swear  the  jury,  though  such  fact  appeared  on  the  face  of 
the  judgment;  having  a  right  to  waive  a  jury,  a  party  waives  objec- 
tions to  its  qualifications  not  reserved  by  exception. 

(5)  That  appellee  was  properly  taxed  with  costs  of  the  appeal 
from  the  interlocutory  order.     Texas  d  P,  Ry,  Co,  v,  Butler,  323. 

7.  Ordinarily  an  injunction  will  not  lie  to  restrain  criminal  prosecutions  be- 
cause an  adequate  and  complete  remedy  is  provided,  by  law.  Kissen- 
ger  v.  Hay,  296. 
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8.  When  the  remedy  of  right  of  subrogation  will  not  afford  as  practical, 

prompt  and  efficient  protection  and  relief  as  injunction,  the  remedy  by 
injunction  may  be  invoked.    Chemical  Nail,  Bank  v,  Kiam,  253. 

9.  On  appeal  from  an  order  granting  temporary  injunction,  an  answer  of  the 

defendant  to  the  merits  filed  after  the  issuance  of  the  temporary  writ 
can  not  be  considered.    Jelineh  v' State,  402. 

10.  On  the  filing  of  a  petition  for  injunction  the  court  set  a  day,  giving 

notice  to  the  parties,  for  hearing  as  to  the  granting  of  a  temporary 
writ,  upon  which  hearing  it  was  refused.  Held  that  no  appeal  lay 
from  such  interlocutory  order,  the  right  thereto  existing  only  as  to 
final  orders  granting  or  dissolving,  temporary  injunctions.  Berger  v. 
De  Loach,  242. 

11.  Partly  who  had  wrongfully  and  unlawfully  moved  a  school  building  from 

the  land  wliich  had  oeen  dedicated  to  its  use,  onto  land  owned  by  them, 
and  so  attempted  to  convert  the  same,  are  not  entitled  to  a  writ  of 
injunction  to  prevent  the  lawful  owners  of  the  house  from  repossessing 
.  themselves  of  the  house  and  removing  it  to  the  original  lot.  Sanders 
«.  Caulcy,  262. 

12.  A  contract  of  lease  restricted  the  use  of  the  building  to  a  billiard  and 

pool  hall;  it  also  stipulated  that  no  alterations  should  be  made  in  the 
building  without  the  written  consent  of  the  lessor,  and  that  it  should 
not  be  used  for  any  purpose  deemed  hazardous  on  account  of  fire ;  with- 
out the  consent  of  the  lessor  the  lessee  began  to  make  certain  alter- 
ations in  the  building  for  the  purpbse  of  converting  it  into  a  moving 
picture  hall.  Held,  that  an  injunction  would  lie  at  the  suit  of  the 
lessor  to  restrain  the  lessee  from  the  contemplated  use  of  the  premises, 
and  the  fact  that  no  particular  damage  would  result  to  the  building 
was  immaterial.    Dycua  r.  Traders'  Bank  d  Trtui  Co,,  176* 

iBAooeiit  Purchaser. 

Agreement  fixing  boundary.     See  Boundaries,  7, 
Sale  of  timber  on  land.    See  Notice,  1. 
Possession  as  notice  of  title.     See  Notice,  2. 
Recitals  in  deed.     See  Notice,  S. 

1.  When  the  legal  title  to  land  is  in  the  husband,  a  purchaser  from  his 

heirs  will  take  good  title  as  against  the  heirs  of  the  wife,  in  the  absence 
of  notice  that  the  land  was  community  property.  Merrill  v.  Bradley, 
528. 

2.  In  an  action  of  trespass  to  try  title  by  the  heirs  of  a  deceased  wife 

against  a  remote  vendee  of  the  surviving  husband  for  community 
property  sold  by  the  husband  after  the  death  of  the  wife,  the  burden 
of  proof  is  upon  the  heirs  to  show  that  not  only  the  defendant  but 
each  and  all  of  the  intermediate  purchasers  had  notice  of  the  equitable 
title  of  the  heirs,  in  order  to  entitle  them  to  recover  such  land.  David- 
son V,  Benfro,  483. 

8.  A  subsequent  purchaser  of  land  with  notice  of  an  outstanding  equity, 
but  who  acquires  the  title  from  a  former  purchaser  who  bought  for 
value  and  without  notice  of  such  equity,  can  not  be  dispossessed  by 
the  holder  of  the  equity  in  an  action  of  trespass  to  try  title.  ThomcLson 
V,  Berwick,  153. 

4.  One  who  purchases  land  from  a  surviving  husband,  the  legal  title  being 
vested  m  him,  for  a  valuable  consideration  and  without  notice  of  the 
death  of  the  wife  and  the  existence  of  heirs,  can  not  be  dispossessed 
in  an  action  of  trespass  to  try  title  by  the  heirs  even  though  the 
land  belonged  to  the  separate  estate  of  the  deceased  wife.     Id, 

IniEAlty. 

Capacity  to  execute  coiltract.    See  Burden  of  Proof,  S;  Contract,  S, 
Opinions  as  to  mental  capacity.     See  Evidence,  22,  23, 
Capacity  to  execute  will.     See  Wills,  1, 

Znttmetions  to  Juries. 

As  to  effect  of  evidenco.     Pre  Boundaries,  5. 
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iBitnietloiii  to  Juries— Coftttniied. 

Not  prejudicial.     See  Boundaries,  6» 

Objections  not  shown.     See  Briefs,  6. 

On  fraud  in  assignment  of  note.    See  Burden  of  Proof,  5. 

Making  carrier  insurer.     See  Carriers  of  Goods,  4- 

On  recovery  for  injuries  to  person.     See  Damages,  S,  6. 

On  medical  expenses.     Damages,  8. 

Requiring  clear  and  positive  proof.    See  Deeds,  8. 

On  issue  not  passed  upon.     See  Harmless  Error,  S» 

On  undisputed  fact.     See  Harmless  Error,  8. 

On  measure  of  damages.     See  Harmless  Error,  9. 

On  issue  not  pleaded.     See  Jntoxicating  Liquors,  2, 

Not  assuming  fact.     See  Intoxicating  lAquors,  16, 

Limiting  effects  of  evidence.     See  Intomioating  Liquors,  19. 

On  issue  not  involved.     See  Libel,  9, 

On  damages  recoverable.     See  Libel,  IS. 

Unwarranted  by  evidence.    See  Libel,  20. 

On  speed  of  train.    See  Negligence,  4* 

Peremptory  charge  unwarranted.    See  Negligence,  6. 

Pleadinff  and  evidence  to  support.    See  NegKgenoe,  7. 

Not  liable  to  mislead.    See  Negligence,  13. 

Degree  of  care.     See  Negligence,  H. 

Discovered  peril.     See  Negligence,  15. 

Holding  duty  absolute.     See  Negligence,  i7. 

Alighting  from  street  car.     See  Negligence,  18. 

Duty  to  keep  lookout.     See  Negligence,  22. 

Maintenance  of  street  railway  track.    See  Negligence,  2$,  tf. 

Peremptory  charge  unwarranted.     See  Negligence,  25. 

Statement  of  issues.    See  Pleading,  6,  7. 

Not  on  weight  of  evidence.     See  Railtoays,  11. 

Ignoring  issue.     See  Sales,  S. 

1.  It    is  not  error  for  the  trial  court  in  its  charge  to  the  jury  to  assume  aa 

true  a  fact  about  which  there  is  no  conflict  in  the  evidence.    Biricman 
17.  Parent  hold,  337. 

2.  In  a  suit  upon  a  liquor  dealer's  bond,  charge  considered,  and  held  not 

subject  to  the  construction  that  it  authorized  a  verdict  against  the 
defendant  for  sales  made  prior  to  the  execution  of  the  bond  sued  on.    Id. 

3.  In  an  action  upon  a  liquor  dealer's  bond,  charges  considered,  and  held 

not   subject   to   the   objection   that   they   assumed    that   certain    con- 
troverted issues  had  been  established  and  were  therefore  on  the  weight 
^         of  the  evidence.    Id. 

4.  A  fact  admitted  by  the  plaintiff  in  his  testimony  may  be  treated  by  the 

court  as  settled  against  him.  Harrell  v.  Broocks,  334. 
6.  It  is  only  where  it  is  so  clearly  established  from  the  undisputed  testimony 
as  to  admit  of  no  other  reasonable  hypothesis  or  conclusion  than  that 
either  a  fact  essential  to  plaintiff's  cause  of  action  is  not  proved,  or 
one  which  is  a  complete  defense  has  been  shown,  that  it  becomes  the 
duty  of  the  court  to  instruct  a  verdict  for  the  defendant.  San  Antonio 
Trac.  Co.  v.  Levy  son,   122. 

6.  No  error  appears  in  the  refusal  of  requested  charges  upon  contributory 

negligence  where  that  issue  was  properly  covered  by  the  charges  given. 
Bryant  v.  Northern  Tex.  Trac.  Co.,  600. 

7.  No  error  appears  in  the  refusal  of  a  requested  instruction  upon  matters 

fully  and   sufficiently  covered  by  the  charge  given.     Texas  Cent.  R. 
Co.  V.  Wheeler,  604. 

8.  A  requested  charge  applicable  to  a  phase  of  the  case  not  clearly  covered 

by  the  instructions  should  be  given.    Jackson  v.  Stephenson,  532. 

9.  When  a  requested  charge  instructs   a  verdict   for  the  plaintiff  upon  a 

favorable  finding  upon  one  issue  alone  and  entirely^  ignores  other 
issues  affecting  plaintiff's  right  to  recover,  the  charge  is  defective  and 
should  be  refused  by  the  trial  court.  Laughman  v.  Sun  Pipe  lAne 
Co.,  485. 
10.  A  failure  of  the  trial  court  to  submit  to  the  jury  one  of  two  issues  pre- 
sented by  plaintiff's  pleading  and  evidence  does  not  necessarily  have 
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the  effect  of  discrediting  plaintiff's  evidence  upon  the  other  issue  which 
is  submitted,  or  of  intimating  to  the  jury  the  opinion  of  the  court 
as  to  the  sufficiency  of  the  evidence  upon  the  issue  submitted.    Id. 

11.  An  instruction  stating  to  the  jury  the  issues  in  the  case  which  substan- 

tially copies  the  allegations  of  the  petition  or  refers  the  jury  thereto, 
but  without  intimation  that  they  are  true,  is  not  a  charge  on  the 
weight  of  evidence.    Houston  d  T.  €,  R.  Co.  v.  Cheatham,  1. 

12.  Failure  to  withdraw  from  the  consideration  of  the  jury  an  element  of 

damages  alleged  but  not  proven,  was  not  error,  it  seems,  in  the  absence 
of  a  requested  instruction.    Houatotiy  E.  d  W.  T,  R.  Co.  v.  Roach,  95. 

13.  When  testimony  is  evidence  upon  only  one  issue,  and  it  is  apprehended  it 

might  be  considered  by  the  jury  in  determining  other  issues,  it  is  the 
duty  of  the  party  desiring  to  limit  the  effect  of  the  testimony  to  the 
proper  issue,  to  ask  a  special  charge  to  that  effect.  Fordtran  v. 
Stowera,  226. 

14.  The  failure  of  a  trial  court  to  supply  an  omission  in  its  charge  after  the 

same  has  been  called  to  its  attention  by  a  special  charge,  though  the 
charge  was  inaccurate,  must  be  made  the  basis  of  a  distinct  assign- 
ment in  order  to  constitute  reversible  error.  Louisiana  d  T.  Lumh, 
Co.  V.  Dupuy,  47. 

15.  The  failure  of  the  trial  to  charge  upon  the  burden  of  proof   is  not 

reversible  error  in  the  absence  of  a  request  for  such  charge.     Id. 

16.  In  a  suit  for  damages  for  personal  injuries,  general  charge  of  the  court 

considered,  and  held  sufficiently  full  to  justify  the  refusal  of  a  special 
charge  upon  the  burden  of  proof  and  the  preponderance  of  the  evidence. 
Ft.  Worth  d  R.  G.  Ry.  Co.  v.  Eddleman,  181. 

17.  The  trial  court  should  not  submit  to  the  jury  a  legal  conclusion  arising 

from  facts  constituting  negligence.  Charge  considered  and  held  erron- 
eous in  this  respect,  but  harmless  in  view  of  the  general  tenor  of  the 
charge  and  the  failure  of  appellant  to  ask  a  special  charge.    Id. 

18.  All  parts  of  a  charge  which  have  reference  to  the  same  subject  matter 

must  be  read  and  construed  together.  In  an  action  against  a  railroad 
company  for  personal  injuries  a  charge  which,  in  substance,  instructs 
the  jury  that  if  plaintiff  was  injured  as  alleged  and  defendant's 
servants  were  guilty  of  any  or  all  of  the  acts  alleg^  against  it,  whether 
they  were  acts  of  commission  or  omission,  and  if  such  acts,  or  any  of 
them,  were  negligence,  and,  if  negligent,  such  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injuries,  he  was,  if  free  from  contributory 
negligence,  entitled  to  recover,  can  not  be  said  to  assume  any  fact 
essential  to  a  recovery.    International  d  O.  N.  Ry.  Co.  v.  Aleman,  666. 

19.  In  an  action  to  recover  the  possession  of  certain  promissory  notes  which 

the  payee  had  transferred  to  the  plaintiff,  the  defense  being  that  the 
transfer  was  void  because  of  undue  influence  on  the  part  of  the  plaintiff 
and  the  want  of  mental  capacity  to  contract  on  the  part  of  the  payee, 
charge  of  the  court  considered,  and  held  to  so  marshal  and  present 
the  facts  upon  which  the  defendants  relied,  at  such  length  and  in  sucli 
manner  and  in  such  graphic  array  and  persuasive  form,  as  to  give  too 
much  emphasis  to  said  facts,  and  to  constitute  reversible  error.  MoHay 
V.  Peterson,  195. 

Iniiurance,  Accident. 

Representations  b^  master  to  servant.     See  Damages,  1. 

1.  A  physician's  preliminary  report  as  to  the  cause  of  illness  is  not  competent 

evidence  to  prove  the  cause  of  illness  in  an  action  upon  an  insurance 
policy.     General  Ac.  Ins.  Co.  v.  Hayes,  272. 

2.  The  refusal  of  an  accident  insurance  company  to  pay  a  monthly  indemnity 

demanded  by  the  insured,  on  one  ground  specified  in  the  policy,  is 
not  a  waiver  of  its  right  subsequently  to  refuse  payment  on  another 

Sound.     The  rule  is  that  such  conduct  constitutes  a  waiver  only  as 
the  sufficiency  of  the  proofs  in  point  of  compliance  with  the  require- 
"*       ments  of  the  policy.    Id. 

3.  By  the  terms  of  an  accident  insurance  policy,  the  company,  in  certain  con- 
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tingenciee,  was  liable  for  only  one-aevaith  of  the  monthly  indemnity 
payable  in  other  eaaee;  in  an  action  upon  said  policy  the  plaintiff 
claimed  the  full  monthly  indemnity  and  the  defendant  alleged  that  it 
was  liable  for  only  one-seventh  of  aaid  amount  under  a  certain  clause 
in  the  policy,  specifying  it;  on  the  trial  the  evidence  failed  to  sustain 
the  defendant's  particuUr  defense,  but  did  show  that  it  was  liable  for 
only  one-seventh  of  the  amount  claimed  because  of  another  clause  in 
the  policy.  Held,  because  evidence  without  pleading  will  not  support 
A  judgment,  the  court  properly  ignored  the  evidence  and  roidered 
judgment  against  the  defendant.    Id, 

Insnranoe,   Ufe. 

By  husband  for  benefit  of  children.     See  Huthand  and  Wife^  t. 

1.  An  applicant  for  life  insurance  who  pays  the  first  premium  at  the  time 

of  signing  the  application  and  afterwards  prevents  the  issuance  of  the 
policy  by  his  own  failure  to  eomply  with  the  conditions  of  the  applica- 
tion can  not  recover  the  premium  paid.  Stcope  v.  Liberty  County 
Bank,  281. 

2.  In  the  absence  of  any  provisions  in  the  application  for  insurance  or  in 

the  policy  itself  limiting  the  power  of  the  soliciting  agent  in  making 
verbal  contracts  or  agreements  with  persons  seeking  insurance,  such 
agents  will  be  presumed  to  be  authorized  to  make  any  contract  that 
the  company  could  make.    Mutual  /?es.  L.  In».  Co.  r.  Seidel,  278. 

3.  Where  a  debtor  during  his  lifetime  places  a  policy  of  insurance  upon  his 

life  in  the  hands  of  a  creditor  as  collateral  security  for  his  debt,  the 
creditor  is  entitled  to  the  proceeds  of  the  policy,  to  the  extent  of 
the  indebtedness,  as  against  the  claim  of  widow  and  childien  for  a 
yearly  allowance  and  an  Allowance  in  lieu  of  a  homestead.  Clark  v. 
Wood9  Nafl  Bank,  38. 

4.  When  a  transfer  or  assignment  of  a  policy  of  insurance  is  not  in  the 

form  prescribed  by  the  company,  only  the  insurance  company  can 
object  to  the  informality.     Id. 

Zatentate  Commeroe. 

Jurisdiction  of  state  courts.  See  Carriers  of  Goods,  9. 
Constitutional  law.     See  Carriers  of  Goods,  10, 
Liability  of  connecting  railway.     See  Carriers  of  Goods,  10,  11, 
By  foreign  corporation.     See  Payment,  S, 

Znterest. 

Judgment  for  city  warrant.    See  Cities,  S. 
Property  in  hands  of  receiver.     See  Receivers,  1, 

ZnterreatiGii. 

1.  Where  a  mother  sued  for  herself  and  as  next  friend  of  her  minor  children, 
it  was  not  necessary  under  the  provisions  of  article  3498h,  Revised  Stat- 
utes, that  said  plaintiff  be  served  with  citation  on  an  intervener's 
pleading.  In  such  case  the  mother  as  next  friend,  had  the  same  right 
as  a  guardian  to  institute  the  suit,  and  hence  the  minors  were  on  the 
same  footing  as  other  litigants.     Hart  v.  Hunter,  75. 

Intozieatlng  Liqnon.  * 

Charges  approved.     See  Instructions  to  Juries,  1,  2,  5. 
License  to  sell.    See  Mandamus,  1, 

1.  The  Baskin-McGregor  law  did  not  repeal  the  provisions  of  the  previous 

law  which  permitted  aggrieved  persons  to  recover  the  penalties  prescribed 
for  infractions  of  liquor  dealers'  bonds,  but  repealed  only  those  parts  of 
the  previous  law  which  were  in  conflict  with  its  provisions.  FarenthM 
V.  Tell.  110. 

2.  In  a  suit  against  a  retail  liquor  dealer  for  breach  of  his  bond  in  selling 
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intoxicating  liquor  to  an  habitual  drunkard,  although  the  defendant  had 
not  plead  the  same  the  court. submitted  to  the  jury  as  a  defense,  among 
others,  the  issue  of  a  sale  in  good  faith  on  the  belief  that  the  party  to 
whom  the  liquor  was  sold  was  not  an  habitual  drunkard.  Held,  the 
yerdict  being  a  general  one  for  the  defendant,  and  it  being  impossible 
to  say  upon  what  issue  it  was  rendered,  the  judgment  must  be  reversed. 
Id. 

3.  In  a  suit,  for  breach  of  a  liquor  dealer's  bond,  the  defense  of  good  faith 

in  the  sale  upon  the  belief  that  the  person  was  not  an  habitual  drun- 
kard must  be  plead  and  proved  by  the  defendant.  In  the  absence  of 
pleading  presenting  the  defense,  even  though  there  be  evidence  to  prove 
it,  a  verdict  for  defendant  must  be  set  aside.    Id. 

4.  The  wife,  mother,  daughter  or  sister  of  any  person  has  the  power  under 

our  statute  to  place  him  in  the  class  of  those  to  whom  the  sale  of 
intoxicating  liquor  is  prohibited  by  giving  the  notice  to  the  liquor 
dealer  prescribed  by  the  statute,  and  has  the  power  to  withdraw  him 
from  that  class  by  withdrawing  or  revoking  the  notice.  The  sale  of  such 
liquors  to  a  minor,  a  student  of  any  institution  of  learning  or  to  an 
habitual  drunkard  is  absolutely  prohibited,  and  no  one  has  authority 
to  consent  to  a  sale  to  them.  It  is  otherwise  where  a  person  is  made 
a  member  of  the  prohibited  class  through  and  by  virtue  of  the  notice 
prescribed  by  the  statute.  The  withdrawal  of  the  notice  removes  the 
illegality  of  the  sale.    Id, 

5.  Testimony  that  the  notices  given  to  other  saloon  keepers  not  to  sell  intoxi- 

cating liquors  to  a  certain  person,  had  been  revoked  by  the  person 
giving  the  notice,  would  only  be  admissible  as  a  circumstance  corrobora- 
tive of  the  defendant's  testimony  that  the  notice  had  been  revoked 
as  to  him  also,  and  the  court  should  by  its  charge  limit  the  testimony 
to  this  purpose.    Id. 

6.  The  motive  which  may  prompt  an  aggrieved  person  to  sue  upon  a  liquor 

dealer's  bond  is  irrelevant  and  immiiterial,  and  the  allegations  of  an 
answer  setting  up  that  the  suit  was  instituted  for  purposes  of  specula- 
tion should,  on  exception,  be  stricken  out.     Id, 

7.  The  Act  known  as  the  "Baskin-McGregor  Law"  did  not  have  the  effect  of 

repealing  all  pre-existing  laws  regulating  the  sale  of  intoxicating  liquors. 
Birkman  v.  Farenihold,  335. 

8.  In  a  suit  upon  a  liquor  dealer's  bond  for  selling  intoxicating  liquors  to 

an  habitual  drunkard  after  service  of  notice  not  to  do  so,  an  allegation 
that  a  certain  constable  served  said  notice  on  the  defendant,  without 
statins  that  the  notice  was  delivered  to  him,  was  sufficient  as  against 
a  special  exception.  Id. 

9.  When  substantially  the  same  testimony  has  been  admitted  during  a  trial 

without  objection,  a  party  can  not  complain  of  the  subsequent  admission 
of  similar  testimony  over  his  objection.  In  an  action  for  breach  of  a 
liquor  dealer's  bond  by  the  sale  of  intoxicating  liquors  to  an  habitual 
drunkard,  it  having  been  proven  without  objection  that  the  inebriate 
would  not  work  while  he  was  drinking  and  that  his  wife  (the  plaintiff) 
would  then  do  his  work,  it  was  not  error  to  admit  testimony  as  to  the 
details  of  the  work  she  did  on  such  occasions,  over  the  objection  that  it 
was  calculated  to  prejudice  the  jury  against  the  defendants.    Id, 

10.  In  an  action  by  a  wife  against  a  liquor  dealer  for  selling  intoxicating 

liquor  to  her  husband,  an  habitual  drunkard,  the  defendant  having  plead 
that  the  husband  and  wife  had  conspired  to  obtain  liquor  for  the 
husband  for  the  sole  purpose  of  mulcting  the  defendant  in  damages, 
evidence  of  violent  threats  and  conduct  on  the  part  of  the  husband  at 
his  home  while  drinking,  was  Admissible  in  refutation  of  said  charge, 
and  this,  although  the  defendant  had  introduced  no  evidence  in  support 
of  said  allegation  at  the  time  said  evidence  was  admitted.    Id, 

11.  Upon  the  issue  whether  or  not  plaintiff's  husband  was  an  habitual  drunkard, 

testimony  as  to  disturbances  heard  by  neighbors  in  plaintiff's  home  and 
the  frequency  of  the  same,  considered,  and  held  admissible  over  the 
objection  that  said  testimony  was  irrelevant  and  inflammatory.    Id. 

12.  The  wife  having  testified,  in  a  suit  by  her  against  a  liquor  dealer  for 
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Belling  intoxicating  liquor  to  her  huBband,  to  haying  seen  her  hnsband 
take  a  drink  at  defendant'B  aaloon  on  a  certain  occasion  and  the  sub- 
sequent  conduct  of  the  husband  at  his  home,  it  was  permissible,  for 
the  purpose  of  directing  his  attention  to  the  same  occasion,  to  ask  the 
son  if  he  remembered  any  time  his  mother  claimed  to  have  seen  his 
father  drink  at  defendant's  saloon.  An  objection  that  said  question 
elicited  hearsay  testimony  corroborative  of  the  wife's  statement  as  to 
seeing  the  husband  take  a  drink,  was  properly  overruled.  Id. 
IS.  In  an  action  by  a  wife  against  a  liquor  dealer  for  selling  intoxicating 
liquor  to  her  husband,  the  defendant  having  plead  that  the  plaintiff  had 
withdrawn  the  notice  and  that  he  made  no  sales  to  the  husband  until 
after  the  notice  had  been  withdrawn,  the  testimony  of  the  son  to  the 
effect  that  on  one  occasion  his  mother  sent  him  to  defendant's  place 
of  business  to  tell  defendant  to  stop  selling  whiskey  to  the  husband,  was 
admissible  to  show  that  the  notice  was  in  force  at  the  time.    Id, 

14.  The  plaintiff  having  alleged   that  the  defendant  "on  or  about"   certain 

dates,  naming  eight  in  all,  unlawfully  sold  intoxicating  liquors  to  her 
husband,  the  court  properly  charged  the  jury  that  the  plaintiff  would  not 
be  confined  to  specific  dates  of  sale  alleged  in  her  petition  but  might 
prove  any  sales  between  the  date  of  defendant's  bond  and  the  filing 
of  the  suit.    Id, 

15.  It  is  not  necessary  for  a  plaintiff,  in  a  suit  upon  a  liquor  dealer's  bond 

to  recover  a  penalty  for  a  breach  of  the  same,  to  prove  his  case  beyond  a 
reasonable  doubt ;  a  preponderance  of  the  evidence  is  all  that  is  required. 
Id» 

16.  A  charge  worded  as  follows:     '^Unless  you  further  find  from  the  evidence 

that  when  he  (the  defendant)  sold  or  gave  intoxicating  liquor,  etc.," 
in  a  suit  upon  a  liquor  dealer's  bond,  is  not  subject  to  the  objection  that 
it  assumed  the  fact,  or  did  not  submit  it  to  the  determination  of 
the  jury.    Id, 

17.  The  fact  that  a  wife  sent  word  by  a  third  party  to  a  saloon  keeper  that 

she  witlidrew  her  notice  to  him  not  to  sell  intoxicating  liquors  to  her 
husband,  would  be  no  defense  to  a  suit  upon  the  bond  by  the  wife  if 
the  message  was  never  in  fact  communicated  to  the  defendant  and  did 
not  induce  his  action.     Id. 

18.  A  liquor  dealer's  bond  was  dated  on  February  1st;  a  suit  was  filed  against 

the  principal  and  sureties  on  the  bond  in  the  following  August;  the 
competent  testimony  showed  only  two  specific  sales  to  plaintiff's  husband 
between  the  date  of  the  bond  and  the  filing  of  the  suit.  Held,  that 
testimony  that  about  ten  sales  were  made  to  plaintiff's  husband  between 
January  1st,  of  the  same  year,  and  the  filing  of  the  suit,  was  insufficient 
to  show  that  more  than  two  sales  were  made  during  the  life  of  the  bond, 
and  therefore  insufficient  to  support  a  larger  verdict  against  the  sureties 
than  the  penalty  for  the  two  sales.  Id. 
10.  Ordinarily,  when  evidence  is  properly  admitted  against  one  party  to  a  suit, 
the  party  as  to  whom  it  is  not  admissible  should  request  a  special 
charge  limiting  its  effect,  but  this  rule  does  not  apply  when  the  question 
presented  is.  Does  the  testimony  support  the  verdict  against  the  party 
as  to  whom  the  evidence  was  not  admissible?  In  such  case  the  failure 
to  request  a  special  charge  is  immaterial.    Id. 

20.  By  the  expression  "person  aggrieved"  as  used  in  article  3380,  Sayles'  Civil 

Statutes,  concerning  the  sale  of  intoxicating  liquors  to  minors,  is  meant 
any  person  whose  legal  rights  have  been  invaded  by  a  breach  of  the 
bond  provided  for  in  the  statute.  A  widowed  sister  who  from  his 
infancy  had  stood  in  loco  parentis  towards  an  orphaned  brother  is 
included  within  the  meaning  of  the  term  "person  aggrieved"  as  used  in 
said  article,  and  may  bring  suit  for  violation  of  the  conditions  of  a 
liquor  dealer's  bond  by  the  sale  of  intoxicating  liquor  to  said  brother. 
Sanders  v.  Alvido  d  Laaerre,  356. 

21.  A  petition  for  injunction  against  the  keeping  of  a  disorderly  house  which 

alleged  that  "spirituous,  vinous  and  malt  liquors"  were  there  kept  and 
sold  by  defendant  without  obtaining  license  therefor  was  not  defective 


Ikdsx.  693 

Intozioatlng  Uquon — Continued. 

in  failing  to  charge  that  the  liquor  so  kept  was  intoxicating.  Jelinek 
V.  State,  402. 

22.  It  is  ordinarily  sufficient  to  charge  an  offense  in  the  terms  of  the  statute 

defining  it  and  unnecessary  to  negative  an  exception  to  liability  not 
made  by  the  Act  defining  the  offense,    Id, 

23.  The  statute  having  declared  "any  house  in  which  spirituous,  vinous  or  malt 

liquors  are  sold  or  kept  for  sale  without  first  having  obtained  a  license/' 
to  be  a  disorderly  house  (Gen.  Laws,  1907,  p.  246,  amending  Penal 
Code,  art.  359)  it  would  seem  that  the  courts  were  authorized  to  indulge 
the  presumption  that  the  liquors  so  enumerated  were  intoxicating.    Id, 

Inventory. 

Not  conclusive  as  to  community  property.    See  Administration,  1. 

Irrigation. 

1.  An  irrigation  company  agreed  with  rice  growers  to  use  its  best  endeavors 
to  furnish  a  quantity  of  water,  through  its  canals  and  laterals,  in 
addition  to  the  natural  rainfall,  to  properly  irrigate  the  rice  planted 
by  the  latter  on  their  land.  The  land  in  question  was  rented  by  the 
planters  from  another,  and  was  half  a  mile  from  the  canal  and  not 
reached  by  any  of  the  company's  laterals;  but  these  connected  with  a 
lateral  on  the  premises  of  and  owned  and  controlled  by  the  planters' 
landlord  and  leading  to  the  rented  premises.  The  company  furnished 
sufficient  water  to  irrigate,  through  its  own  canals  and  laterals,  but 
this  failed  to  reach  the  land  by  reason  of  defects  in  the  landlord's 
lateral  ditch  to  which  it  was  conducted.  Held  that,  in  the  absence  of 
proof  that  the  planters  knew  that  such  lateral  was  the  property  of  their 
landlord  and  not  the  company  or  undertook  any  maintenance  of  it,  the 
contract  of  the  company  was  to  use  diligence  to  furnish  the  water  to 
them  on  their  land,  either  by  maintaining  the  lateral  leading  thereto,  or 
by  constructing  a  proper  one  of  its  own  and  it  was  liable  for  damages 
caused  by  its  failure  to  do  so.    Siak  v.  Gravity  Canal  Co.,  12. 

Judgment. 

Interest  upon.    See  Citiee,  S. 

Obtained  by  fraud.    See  Evidence,  29. 

Jurisdiction  to  enjoin.     See  Injunction,  1. 

Erroneous  but  not  void.    See  Injunction,  2. 

Plea  of  privilege.     See  Injunction,  S,  4,  5. 

In  County  Court.    See  Injunction,  6. 

Erroneous  but  not  void.    See  Jurisdiction,  1. 

Collateral  attack  on.     See  Partition,  1, 

On  citation  by  publication.     See  Partition,  2,  S. 

Recital  of  service.    See  Partition,  4- 

Issues  determined  by.     See  Res  Ad  judicata,  1,  2. 

Right  to  redeem.    See  Tax  Bale,  S,  4- 

1.  No  personal  judgment  can  be  rendered  against  one  who  neither  resides  in 

nor  owns  property  within  the  State,  upon  personal  service  obtained  upon 
him  in  another  State.    Behrens  v,  Brice,  221. 

2.  A  judgment  is  not,  it  seems,  void  though  it  appear  on  its  face  to  be 

rendered  on  the  verdict  of  a  jury  not  sworn.  Temas  d  P.  Ry,  Co,  v. 
Butler,  327. 

3.  Evidence  considered  as  to  a  compromise  judgment  entered  by  agreement 

of  attorneys  for  minors,  whereby  the  minors  were  divested  of  the  title 
to  land,  and  held  insufficient  to  support  a  charge  of  fraud  against  said 
attorneys.  Under  the  provision's  of  article  3498 v,  Revised  Statutes,  an 
attorney  of  record  for  minor  litigants  may,  with  the  approval  of  the 
court,  agree  to  a  compromise  of  the  minor's  right.  Hart  v.  Hunter,  76. 
4*  A  judgment  rendered  without  pleading  to  support  it  is  void  and  may  be 
collaterally  attacked.  Judgment  and  pleading  considered,  and  judgment 
held  void  and  properly  excluded  as  evidence  oecause  on  the  face  of  the 
record  there  was  no  plea  to  authorize  it.    Id, 
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Judicial  Notice. 

1.  The  courts  can  not  takd  judicial  knowledge  of  the  fact  that  neither  heart 
disease  nor  paralysis  is  a  nonconfining  illness.  Oeneral  Ac,  Ins.  Co.  v. 
Hayes,  272. 

Jurlidiotion. 

Appeal  bond  filed  too  late.     See  Appeal  Bond,  1. 

Of  Federal  Court  not  exclusive.    See  Carriers  of  Goods,  9, 

To  enjoin  judgment  of  County  Court.    See  Injunction,  1,  6. 

To  enjoin  judgment  in  Justice  Court.     See  Injunction,  2,  S. 

Over  nonresident.     See  Judgment,  1. 

Sale  in  wrong  county.    See  Partition,  1, 

Citation  by  publication.     See  Partition,  2,  S. 

Recital  of  service.    See  Partition,  4- 

Amount  in  controversy.     See  Res  Ad  judicata,  1. 

1.  Jurisdiction  means  the  lawful  power  to  hear  and  determine  the  matter  in 

controversy.  The  validity  of  a  judgment  does  not  depend  upon  its 
correctness.     Menard  i?.,  McDonald,  627. 

2.  The  District  Court  had  jurisdiction  of  an  action  by  the  widow  against  the 

independent  executor  of  deceased,  to  recover  the  property  to  which  she 
was  entitled  as  homestead  and  allowances,  she  declining  to  take  under 
the  will.     Bente,  Emecutor,  v,  Bullivan,  455. 

Jury. 

Failure  to  swear.    See  Judgment,  2, 

1.  There  was  no  error  in  the  refusal  of  the  court  to  permit  counsel  for  several 

defendants  to  consult  together  over  the  exercise  of  the  right  of  per- 
emptory challenge  to  jurors  allowed  to  each  as  distinct  and  hostile 
parties.  Citizens'  Ry,  d  Light  Co,  v.  Johns,  489. 

2.  Two  street  railroad  companies  being  defendants  in  an  action  for  damages 

caused  by  obstruction  of  the  use  of  the  street  by  a  track,  no  error 
appeared  in  a  refusal  of  the  court  to  allow  to  each  the  number  of 
peremptory  challenges  permitted  to  a  party,  where  the  evidence  on  the 
trial  aisclosed  that  they  had  no  interests  hostile  to  each  other,  one  party 
having  before  the  injury  sold  the  track  to  the  other  and  being  held  to 
be  relieved  thereby  from  liability.    Id, 

3.  A  bill  of  exceptions  to  the  action  of  the  court  in  refusing  to  permit 

codefendants  to  consult  and  act  together  in  making  the  challenges 
allowed  to  each  does  not  disclose  prejudice  to  defendants  by  such  ruling 
where  it  fails  to  show  that  any  juror  was  accepted  who  would  have  been 
challenged  had  such  conference  been  allowed.    Id. 

Justice  of  the  Peace. 

Enjoining  judgment  of.     See  Injunction,  2. 
Costs  coflected  by.    See  Principal  and  Surety,  1-^. 

Knowledge. 

By  principal  of  agent's  fraud.    See  Agency,  2, 

Explaining  motive.     See  Evidence,  2,  S. 

Of  danger  by  servant.  .  See  Master  and  Servant,  2,  5,  6. 

Of  unrecorded  deed  by  agent.  See  Notice,  i. 

From  possession  of  land.     See  Notice,  2. 

Of  adverse  claim.    See  Notice,  S. 

Land. 

Title  from  former  government.    See  Grant,  J,  2. 

Actions  for  recovery  of.     See  Trespass  to  Try  Title,  1-6. 

landlord  and  Tenant. 

Wrongful  dispossession.     See  Evidence,  2,  S. 
Termination  of  lease.    See  Forcible  Entry  and  Detainer,  1, 
Restriction  of  use  of  building.    See  Injunction,  12. 
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Lease. 

Termination  of.    See  Poreihle  Entry  and  Detainer,  1, 
Restriction  of  use  of  premises.    See  Injunction^  12, 
Cancellation  of.    See  Bchool  Land,  5, 
Of  county  school  land.  See  School  Lande,  6,  7. 
Preference  right  to  purchase.    See  School  Land,  7. 

Legal  Title. 

Purchase  from  heirs  of  husband.    See  Innocent  Purchaser,  1-4, 
Bemaining  in  vendor  of  land.    See  Vendor  and  Purchaser,  4, 

Legal  Bemedy. 

By  defense  of  criminal  prosecution.    See  Injunction,  7. 
By  right  of  subrogation.     See  Injunetionf  8. 

Legislatiye  Power.  , 

Delegation  of.    See  Constitutional  Law,  1,  * 

Libel. 

1.  A  publication  in  a  newspaper  charging  plaintiff  with  lack  of  veracity  is 

libelous  per  se,  and  actionable  without  allegation  of  special  damage. 
Fleming  v,  Mattinson,  476. 

2.  In  a  suit  for  libel  a  petition  which  alleges  the  essential  statutory  ingredi- 

ents of  libel  and  which  copies  literally  the  alleged  libel,  is  good 
against  a  general  demurrer.  It  is  not  necessary  for  a  pleader  to 
anticipate  and  avoid  that  which,  if  pleaded  and  proved,  would  defeat 
plaintiff's  action.  San  Antonio  Light  Pub,  Co,  v,  Lewy,  22. 
8.  In  an  action  for  libel  an  allegation  "That  the  defendant  herein  contriving 
and  maliciously  intending  to  injure  plaintiff  in  her  good  name,  fame 
and  credit  and  to  bring  her  into  public  hatred,  contempt  and  disgrace 
among  her  neighbors  and  all  good  citizens  of  this  State,  etc.,  was  not 
subject  to  special  exception  on  the  ground  that  it  did  not  aver  an^  fact 
but  stated  merely  the  opinion  or  conclusion  of  the  pleader.  It  is  the 
usual  form  of  alleging  malice  in  actions  of  this  character.    Id, 

4.  To  render  a  publication  libelous  it  is  not  necessary  to  allege  it  exposed 

or  tended  to  expose  the  complainant  to  financial  injury.  Id, 

5.  When  a  publication  is  in  fact  libelous  and  is  set  out  at  length  in  plain- 

tiff's petition,  it  is  not  necessary  to  allege  that  said  nublication  tended 
to  and  did  in  fact  expose  the  plaintiff  to  public  hatred,  etc.    Id. 

6.  Plaintiff's  construction  or  interpretation  by  innuendo  of  an  alleged  libel- 

ous publication  is  not  a  subject  of  exception  to  the  petition.  It 
presents  a  question  of  fact  for  the  jury  which  the  plaintiff  must  prove 
and  which  the  defendant  may  disprove  or  avoid.    Id, 

7.  In  an  action  for  damages  for  libel  it  is  not  necessary  to  aver  the  nature, 

character  or  extent  of  the  mental  suffering  caused  oy  the  publication  of 
the  libelous  article,  nor  to  allege  any  mental  suffering  at  all.  This  may 
be  inferred  from  proof  of  the  libel,  and  adequate  damages  allowed.    Id, 

8.  In  an  action  for  libel  an  allegation  that  "the  defendant  published  and 

caused  to  be  published  of  and  concerning  plaintiff  the  aforesaid  article 
recklessly  and  willfully,  without  having  made  any  proper  and  sufficient 
investigation  of  the  truth  of  the  charges  therein  contained,"  is  not 
subject  to  exception  on  the  ground  that  It  stated  merely  the  opinion  or 
conclusion  of  the  pleader  and  did  not  state  any  facts.    Id, 

9.  Where,  in  an  action  based  upon  libel,  no  issue  aa  to  financial  injury  is 

presented  hj  the  pleading  and  proof,  it  was  error  for  the  court  to  include 
financial  injury  as  an  element  of  damage  in  its  definition  of  libel.  But 
in  view  of  an  explicit  charge  to  the  jury  not  to  consider  any  financial 
injury  suffered  by  plaintiff  in  estimating  her  damages,  the  charge  was 
harmless.    Id. 

10.  In  an  action  for  libel,  there  being, no  confiict  in  the  evidence  as  to  the 

fact  that  the  defendant  owned  and  published  the  newspaper  in  which  the 
libelous  article  appeared*  the  court  was  justified  in  assuming  in  its  charge 
that  the  article  was  published  by  the  defendant.    Id. 

11.  The  truth  of  the  matter  published' is  a  complete  defense  to  action  for  libel 
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Libel — Continued, 

both  at  common  law  and  under  our  statute,  but  to  be  available  it  must 
be  plead.    Id. 

12.  The  phrase  'good  name'  is  synonymous  with  reputation.    Id, 

13.  In  an  action  for  libel,  the  following  charge,  "If  you  find  for  the  plaintiff, 

then  you  should  award  her  such  compensatory  damages  as  would  ordin- 
arily and  probably  result  from  the  article  as  published,  and  in  estimating 
her  damages,  if  any,  you  may  consider  plaintiflT's  mental  suffering,  if  any, 
caused  by  the  publication  of  said  article,  but  you  can  not  allow  her  any 
exemplary  damages."  Held,  not  subject  to  the  objection  that  it  author- 
ized a  recovery  for  financial  loss.  The  Act  of  1901  does  not  undertake 
to  state  the  elements  of  damages  in  a  civil  action  for  a  libelous  publica- 
tion in  a  newspaper,  but  leaves  the  measure  of  damages,  save  as  to  certain 
matters  of  mitigation,  as  it  was  before  the  enactment.    Id, 

14.  If  comment  upon  and  criticism  of  official  acts  and  matters  of  public  concern 
•      is  made  and  published,  and  it  is  in  fact  libelous,  the  statute  of  1901 

does  not  exempt  the  publisher  from  the  consequences  of  the  publication 
unless  it  be  shown  that  such  comment  and  criticism  is  fair  and  reason- 
able. Probable  cause  for  making  the  comment  or  criticism  is  not  a 
factor  to  be  considered  ii\  determining  whether  or  not  it  is  privileged.    Id. 

15.  Proof  of  actual  malice  on  the  part  of  a  publisher  of  a  libelous  article 

prevents  the  publication  from  being  privileged,  though  it  would  other- 
wise be  so.    Id, 

16.  Newspaper  comments  on  official  proceedings  which  are  neither  true,  fair 

nor  impartial,  are  not  privileged,  even  though  they  be  upon  matters  of 
public  concern  and  are  published  for  general  infofoiation.     Id. 

17.  Probable  cause  for  believing  the  truth  about  matters  contained  in  a  libelous 

article,  while  it  may  mitigate  the  damages,  will  not  justify  its  publica- 
tion.   Id. 

18.  Mental  suffering  on  the  part  of  the  person  defamed  is  one  of  the  direct 

results  of  the  publication  of  libelous  matter,  and  in  an  action  for  libel 
the  plaintiff  may  recover  compensation  therefor.     Id, 

19.  In  an  action  for  libel  a  charge  upon  the  issue  of  privilege  which  is  in  the 

language  of  the  statute  is  proper,  and  the  refusal  of  a  requested  charge 
to  the  effect  that  the  defendant  was  not  required  to  prove  its  defense  of 
privilege  literally  but  may  prove  the  same  in  substance  and  fact,  was 
not  error.    Id, 

20.  In  an  action  for  libel  the  court  properly  refused  the  following  requested 

instruction  "In  determining  the  issue  as  to  whether  the  alleged  article 
tended  to  injure  the  reputation  of  the  plaintiff  and  thereby  expose  her  to 
public  hatred,  contempt  or  ridicule,  you  may  look  to  the  cause  and 
circumstances  of  its  publication  and  the  entire  language  used,  because 
though  some  language  used  may  be  defamatory  if  it  stood  by  itself,  still 
other  language  in  said  article  may  so  limit  or  qualify  its  meaning  in 
your  opinion  as  to  prevent  the  article  as  a  whole  from  being  libelous," 
because  not  warranted  by  the  alleged  libelous  article.    Id. 

Uoenie. 

Of  public  vehicles.    See  CitieSy  2, 

To  do  business  in  State.    See  Foreign  CorporatuMy  1,  2. 

To  sell  intoxicating  liquors.     See  Mandamus,  1. 

Double  taxation  for.     See  Taxation,  1, 

Equality  and  uniformity.     See  Taxation,  2. 

Illegal  collection  of  fee.    See  Tawation,  5. 


Lien, 


On  city  revenues.    See  Cities,  4,  5, 

By  mechanic.     See  Homestead,  6, 

Conflicting  mortgages.    See  Mortgage^  1,  $, 

Reserved  m  deed.     See  Vendor  and  Purchaser,  4- 

For  purchase  money.    See  Vendor  and  Purchaser,  5. 

Of  vendor  of  land  on  manufactured  lumber.    See  Vend^  amd  Purchaser, 
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UmiUtioiL 

Application  of  payments.     See.  Payment,  1. 

1.  In  suits  for  contribution  the  right  of  action  is  upon  the  implied  promise 

for  reimbursement,  and  the  statute  of  limitation  commences  to  run 
against  such  action  from  the  date  of  each  payment  by  the  plaintiff, 
but  when,  by  agreement  between  the  parties,  the  contribution  is  not  to 
be  paid  until  a  certain  date,  limitation  will  not  commence  to  run  until 
such  date.  Evidence  considered  and  held  to  raise  this  issue.  Jarvia  v. 
Matson,  171. 

2.  A  holding  under  the  three  or  five  years  statute  of  limitation  must  be  under 

a  deed  and  according  to  the  calls  in  the  deed.  Although  a  boundary  may 
be  in  doubt,  a  claimant  under  a  deed  can  not  prescribe  to  a  line  or 
boundary  which  under  no  interpretation  of  the  calls  could  be  included  in 
or  justified  by  the  calls.    Runkle  v.  Smith,  187. 

3.  When  the  deed  to  a  purchaser  of  land  from   one  of  several  cotenants 

particularly  describes  and  designates  the  land  purchased,  such  deed 
and  his  possession  of  that  particular  tract,  is  sufficient  notice  to  the 
other  cotenants  that  such  purchaser  is  holding  the  portion  claimed  by 
him  adversely  to  them,  and  so  set  the  statute  of  limitation  in  motion. 
Toole  V.  Renfro,  482. 

4.  One  in  actual  possession  under  a  void  grant  which  described  the  land  in 

controversy  could  prescribe  under  the  ten  years  statute  of  limitations 
to  the  extent  of  the  boundaries  of  the  grant,  provided  he  held  possession 
thereunder.    Harris  v.  Jglehart,  6, 

5.  Possession  of  land  granted  by  the  Mexican  authorities  in  1834,  was  held 

by  one  claiming  it  as  tenant  of  the  whole  tract  for  the  grantee,  and 
afterwards  under  a  deed  from  such  grantee  to  him  of  the  portion  in 
controversy,  for  a  period  of  more  than  ten  years.  Held  that  he  acquired 
title  by  limitation,  though  the  grant  should  be  held  void  because  located 
within  the  littoral  leagues  without  consent  of  the  General  Government. 
Id. 

6.  The  fact  that  one  in  possession  of  land  was  mistaken  in  the  right  under 

which  he  held  it  would  not  prevent  him  from  acquiring  title  under  the 
ten  years  statute  of  limitation,  provided  the  possession  was  actual  and 
adverse  to  the  true  owner.     Williams  v.  Texas  d  N,  O.  B.  Co,,  217. 

7.  Though  the  plea  of  limitation  does  not  identify  or  describe  the  tract  claimed 

by  defendant  out  of  a  larger  survey  sued  for,  yet  if  it  is  identified  and 
described  in  the  evidence  the  issue  of  limitation  as  to  the  part  held 
in  actual  possession  for  ten  years  must  be  submitted  to  the  jury. 
Thompson  v.  Dutton,  96  Texas,  207,  followed.  Id, 

8.  A  conveyance  by  an  agent  after  revocation  of  his  authority  by  death  of 

the  principal,  being  void,  will  not  furnish  color  of  title  under  the  three 
years  statute  of  limitation.     Wall  v,  Luhhock,  406. 

9.  Constructive  possession  does  not  extend  to  the  boundaries  described  in  the 

muniment  of  title,  other  than  a  deed,  under  which  the  possessor  claims, 
unless  the  instrument  is  duly  registered.  If  same  is  a  will,  the  record 
of  which  has  been  destroyed,  the  registration  must  be  supplied  within 
the  time  and  in  the  manner  prescribed  in  order  to  maintain  constructive 
possession.     (Rev.  Stats.,  arts.  3344,  4597,  4600,  6352.)     Id. 

10.  Where  title  to  160  acres  of  land  is  asserted  under  the  ten  years  statute 

of  limitation,  the  boundaries  of  the  tract  claimed  must  in  some  way 
be  definitely  established,  and  the  claim  to  such  boundaries  must  subsist 
for  the  full  term  of  ten  years.    Smith  v,  Simpson  Bank,  108. 

11.  The  law  entitles  an  adverse  occupant  of  land  to  the  ground  actually  occupied 

by  his  improvements,  etc.,  and  enough  more  to  make  160  acres.  His 
occupancy  may  be  by  enclosure  or  other  actual  uses,  or^  merely  by  a 
public  and  notorious  assertion  of  claim  to  certain  boundaries  constituting 
160  acres,  but  he  can  not  arbitrarily  establish  the  boundaries  at  the 
time  of  the  trial.    Id, 

12.  In  a  suit  of  trespass  to  try  title  wherein  the  defendant  claimed  title  to 

a  certain  160  acres  of  land  under  the  ten  years  statute  of  limitation, 
evidence  considered,  and  held  to  raise  a  question  of  fact  which  should 
have  been  submitted  to  the  jury  as  to  whether  or  not  he  was  entitled 
under  said  statute  to  the  particular  160  acres  claimed  by  him.    Id, 
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Umitatioii — Cont  inued, 

13.  One  in  possession  of  ground  laid  out  and  platted  aa  a  pablie  street  ooold 

not  prescribe  against  the  public  by  such  possession  after  the  Act  of  1887 
( Rev.  Stats.,  art.  3351 ) ;  nor  did  limitation  asainst  such  right  begin 
to  run  by  reason  of  possession  and  enclosure  of  former  owners  of  the 
land  prior  to  the  time  such  streets  were  laid  out,  platted,  and  dedicated 
to  puolic  use;  only  an  adverse  possession  between  those  dates  and  for 
ten  years  would  suffice.     Perry  v.  Ball,   134. 

14.  An  allegation  of  adverse  possession  of  land  "for  fifteen  or  twenty  years, 

or  more  or  less/'  questioned  as  to  its  sufficiency  as  a  plea  of  limitation 
by  ten  years  possession.    Jd. 

LiTettook. 

Transportation  by  raiL    Bee  Carriers  of  Ooods,  5,  6,  7,  8. 

Lost  Instmment. 

Proof  of  execution.    See  Deeds,  4i  ^t  9, 
Diligence  to  discover.     See  Evidence,  SI,  S2, 
Secondary  evidence  of.    See  Evidence,  S8,  S9. 

XaUoe. 

Allegation  of.     See  Libel,  S. 
Proof  of.    See  Libel,  15. 

JCandamiu. 

1.  A  County  Judge  refused  to  issue  to  an  applicant  a  license  to  sell  intoxicating 
liquors  for  the  reason  that  the  dealer's  place  of  business  was  within 
local  option  territory;  the  dealer  applied  to  the  District  Court  for 
mandamus  to  compel  the  issuance  of  the  license.  The  issue  being  made 
by  the  finding  of  the  County  Judge  and  by  the  pleadings  of  the  parUes 
as  to  whether  the  dealer's  place  of  business  was  within  local  option 
territory,  the  burden  was  upon  the  applicant  for  mandamus  to  prove 
the  negative  of  the  issue  before  he  could  be  entitled  to  the  extraordinary 
writ.    Harrison  v.  Dickinson,  86. 

Maps. 

As  evidence  of  boundary.    See  EvidenoCf  27, 

Xarrlage. 

Dissolution  of.    See  Divorce,  1,  2. 

Of  widow  of  decedent.    See  Homestead,  9. 

Control  of  community  funds.     See  Husband  and  Wife,  1,  2. 

Contracts  by  wife.     See  Married  "Womew,  /. 

Wife's  separate  acknowledgment.     See  Married  Women,  2,  5. 

Express  trust  by  husband.    See  Wife's  Separate  Property,  1. 

Harried  Women. 

1.  A  married  woman  is  not  liable  on  her  promissory  note  given  for  a  previous 

debt  of  her  husband.    Bumha/m-Ha/nna-Munger  D,  O,  Co.  v.  Carter,  2P4. 

2.  The  Act  of  May  23,   1007,  amending  article  2312  of  the  Revised   Civil 

Statutes  concerning  defective  acknowledgment  to  deeds,  was  simply 
intended  to  render,  in  certain  cases,  instruments  and  copies  of  them 
which  had  been  recorded  a  designated  period  of  time  admissible  in 
evidence  which  could  not  be  introduced  before  said  article  was  amended 
except  upon  proof  as  at  common  law.  The  effect  of  such  evidence  was 
not  changed  nor  intended  to  be.  If  the  instrument  was  invalid  before,  it 
remained  so  afterwards.     Klumpp  v,  Stanley,  239. 

3.  An  attempted  conveyance  by  a  married  woman  of  her  land  in  this  State 

without  the  privy  acknowledgment  prescribed  and  required  by  our 
statutes,  is  an  absolute  nullity,  and  can  not  be  Titalised  by  Act  of  the 
Legislature.     Id, 
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Kanlialing  Securities. 

1.  The  doctrine  of  marshaling  securities  has,  as  a  general  rule,  no  applica- 

tion as  between  a  debtor  and  a  creditor;  but  where  the  creditor  holds 
a  claim  against  the  debtor  only  as  collateral  security  for  the  debt 
of  a  third  party,  and  both  the  creditor  and  the  debtor  are  creditors  of 
such  third  party,  the  doctrine  may  be  invoked  by  the  debtor.  Chemical 
Nat'l  Bank  v.  Kiam,  263. 

2.  H.  being  indebted  to  a  bank  transferred  to  it  the  note  of  K.  and  certain 

stocks  and  bonds  as  collateral  security;  H.  was  adjudged  a  bankrupt, 
and  at  the  time  of  the  adjudication  was  indebted  to  K.  in  an  amount 
larger  than  the  amount  of  K.'s  note  transferred  to  the  bank;  the  bank 
sued  K.  on  the  note;  K.  invoked  the  doctrine  of  marshaling  securities, 
alleging,  among  other  matters,  that  the  stocks  and  bonds  and  other 
securities  held  by  the  bank  and  in  which  it  alone  was  interested,  were 
more  than  sufficient  to  pay  the  indebtedness  of  H.  to  it.  Held,  that 
while  K.  occupied  the  relation  of  debtor  to  the  bank  they  were  both 
creditors  of  H.  and  the  doctrine  of  marshaling  securities  was  applic- 
able.    Id. 

Xaster  and  Servant. 

Accident  insurance  by  master  for  servant's  benefit.    See  Damages,  1. 
Assurance  that  work  was  not  dangerous.    See  Evidence,  10.      * 
Furnishing  safe  appliances.    See  Negligence,  8. 
Inference  from  happening  of  accident.    See  Negligence,  9,  10. 

1.  The  principle  that  it  is  the  duty  of  the  master  to  see  to  it  that  appliances 

furnished  for  the  use  of  his  servant  are  reasonably  safe,  does  not  extend 
so  far  as  to  require  him  to  attend  to  the  regulation  of  those  parts  which 
necessarily  have  to  be  adjusted  in  the  course  of  use  and  with  regard  to 
the  particular  work  to  be  done,  and  the  adjustment  of  which  is:  incidental 
to  the  ordinary  use  of  the  appliance.  Evidence  considered  and  rule 
applied.     Lone  8ta/r  Brewing  Co.  v.  Willie,  650. 

2.  A  servant  will  not  be  allowed  to  shut  his  eyes  to  those  things  that  Would  be 

obvious  to  a  man  who  is  ordinarily  vigilant  in  protecting  himself  from 
injury  and,  in  case  of  injury,  hold  the  master  responsible.  Evidence 
considered,  and  held  to  show  that  the  servant  was  necessarily  guilty 
of  contributory  negligence.    Id. 

3.  Without  regard  to  the  purpose  for  which  a  rule  may  have  been  promulgated 

by  a  master,  a  servant  has  the  right  to  act  on  the  presumption  that  it 
will  be  complied  with  by  the  master  and  his  other  servants,  and  the 
master  is  liable  for  damages  proximately  resulting  from  a  failure  to 
do  so.     Galveston,  H.  d  N.  Ry.  Co.  v.  Murphy,  421. 

4.  In  an  action  for  damages  by  an  employe  against  a  railroad  company  for 

personal  injuries  caused  by  the  explosion  of  a  torpedo  on  a  railroad 
track,  pleading  and  evidence  considered,  and  held  to  support  a  judgment 
against  the  company.  Id. 

6.  Where  an  employe  undertakes  a  work  with  full  knowledge  of  the  defect 
of  which  he  complains  and  with  full  knowledge  of  the  danger  involved 
and  with  time  for  deliberation,  he  is  held  to  have  assumed  the  risk  of 
a  resulting  injury,  notwithstanding  the  work  may  have  been  performed 
over  his  protest  and  by  the  express  command  of  the  master.  Oilmartin 
V.  Kilgore,  177. 

6.  In  an  action  for  damages  for  personal  injuries  caused  by  the  falling  of  a 
scaffold,  evidence  considered,  and  held  to  show  that  plaintiff,  the  servant, 
voluntarily  assumed  the  risk  of  the  injury  he  received.    Id. 

Xeohanios  lien. 

Before  designation  of  homestead.     See  Homestead,  6. 

Xental  Capacity. 

To  make  assignment  of  note.     See  Burden  of  Proof,  S. 
To  execute  release  of  damages.     See  Contract ,  3. 
Expert  testimony.     See  Evidence,  22.  23. 
Charge  emphasizing  facts.    See  Instructions  to  Juries,  7.9. 
To  execute  will.     See  Wills,  1. 
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Mental  Buiferiiig. 

By  defamation  of  character.    See  Libel,  7,  18, 

mnon. 

Power  of  attorney  by  guardian.    See  Chtardian  and  Ward,  i. 

Suit  by  next  friend.    See  Intervention,  i. 

Compromise  by  attorney  for.    See  Judgment,  S. 

Impairment  of  earning  power.     See  Remittitur,  U 

Forfeiture  of  devise  by  contesting  will.     See  Wills,  f. 
1.  A  female  minor  may  have  her  disabilities  removed  by  decree  of  eoort  under 
article  3409,  of  the  Revised  Statutes.    The  use  of  the  masculine  pronoun 
in  that  statute  includes  the  feminine.    Texas  Cent*  B.  Co.  o.  Wheeier,  603. 

Xistake. 

Not  mutual.     See  Contract,  11, 

XotiTe. 

Testimony  explaining.    See  Evidence,  t,  5. 

In  bringing  suit.    See  Intoxicating  Liquort,  6, 

Xortgage. 

1.  In  a  controversy  between  parties  seeking  to  enforce  conflicting  liens  on 

the  same  property,  a  judgment  denying  relief  to  one  whose  mortgage 
was  founa  subordinate  to  an  adverse  claimant  could  be  sustained 
only  on  the  theory  that  his  lien  was  invalid  even  against  the  surplus 
remaining  after  satisfying  the  first  incumbrance.  American  Kat'l  Bank 
of  Paris  v.  First  NaVl  Bank  of  Clarksville,  519. 

2.  A  mortgage  of  lumber  by  the  owner  of  a  saw  mill  attached  to  lumber  after- 

wards sawed  and  stacked  on  his  premises,  where  by  arrangement  between 
the  parties  such  stacks  were  afterwards  agreed  on  and  marked  as  the 
property  covered  by  the  mortgage.     Id, 

3.  Where  it  appears  that  the  process  of  property  against  which  conflicting 

liens  arc  asserted  are  insufficient  to  satisfy  the  first  incumbrance,  the 
judgment  will  not  be  reversed  for  failure  to  recognize  the  rights  of  a 
junior  incumbrancer  to  any  surplus.    Id, 

Xnnioipal  Corporation. 

Appointments  of  ofiicers.  See  Cities,  1, 

Licensing  public  vehicles.  See  Cities,  t. 

Enforcing  claims  against.  See  Cities,  S,  Jj,  6, 

Negotiability  of  warrant.  See  Counties,  1, 

Negotiable  Instmment. 

Equitable  title  to  county  warrant.    See  Counties,  1, 

Negligence. 

Loss  of  goods  by  Are.     See  Carriers  of  Goods,  1,  2. 
Transportation  of  livestock.    See  Carriers  of  Ooods,  4»  7. 
Apportionment  of  damages  for.    See  Carriers  of  Goods,  IS. 
In  transportation  of  passengers.     See  Carriers  of  Passengers,  IS, 
Haste  in  boarding  train.     See  Evidence,  7. 
Construction  of  heating  device.     See  Evidence,  20, 
Obstruction  of  street  bv  track.     See  Hightcays,  7-11, 
Safety  of  appliances.    See  Master  and  Servant,  1,  2, 
Observance  of  rules.     See  Master  and  Servant,  3. 
Torpedo  on  railway  track.    See  Master  and  Servant,  f. 
Assumed  risk.    See  Master  and  Servant,  5,  6, 
Allegations  of.    See  Pleading,  S, 
New  cause  of  action.    See  Pleading,  9. 
Liability  of  connecting  carrier.     See  Railways,  1, 
Escape  of  fire  from  engine.     See  Railtcays,  12,  IS,  If. 
1.  Charges  dpfining  negligence  and  contributory  negligence  held  substantially 
correct.     South  Tex.  Telephone  Co,  v,  Tahb,  213. 
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2.  To  one  rightfully  engaged  in  loading  a  freight  car,  the  carrier  owes  the 

duty  of  exercising  ordinary  care  to  avoid  injuring  him.  Evidence  con- 
sidered and  held  sufficient  to  support  a  finding  that  the  carrier  was 
negligent  in  this  respect.    Ft.  Worth  d  R,  O.  Ry,  Co,  t?.  Eddleman,  181. 

3.  When  one,  hy  the  negligence  of  another,  is  put  in  a  position  of  peril  and 

acts  in  a  way  that  seems  prudent  to  him  under  the  circumstances  then 
confronting  him,  he  can  not  he  charged  with  contributory  negligence.    Id. 

4.  Where  there  was  evidence  that  the  trade  was  in  bad  condition  and  the  speed 

of  the  train,  a  mixed  one,  eighteen  to  twenty  miles  per  hour,  the  sub- 
mission of  the  issue  as  to  negligence  in  operating  the  train  was  not 
error;  such  speed  might  be  negligent  if  made  over  a  defective  track; 
the  condition  of  its  track  should  have  been  known  to  the  carrier;  and 
the  derailment,  in  itself,  furnished  evidence  of  negligence.  Houston  d 
T.  C.  R.  Co.  V.  Cheatham,  I. 

5.  Where  a  passenger  was  injured  b^  the  unexplained  bursting  of  the  steam 

heating  apparatus  of  the  car,  it  was  proper  to  submit  to  the  jury  the 
issue  of  defendant's  negligence,  though  there  was  no  evidence  thereof 
except  by  inference  from  the  explosion  due  to  some  unknown  cause. 
Houston,  E.  d  W.  T.  Ry.  Co.  v.  Roach,  95. 
0.  Evidence  as  to  the  inspection  and  repair  of  the  heating  apparatus  of  a 
car  considered  and  held  insufficient  to  require  a  peremptoiy  instruction 
for  defendant,  in  the  absence  of  a  showing  of  the  cause  for  its  explosion 
not  attributable  to  defendant's  fault.    Id. 

7.  A  question  of  negligence  only  becomes  one  of  law  when  the  facts  are  un- 

disputed and  are  such  that  reasonable  minds  may  draw  but  one  con- 
clusion from  them.  The  rule  which  requires  a  question  of  negligence, 
when  not  one  of  the  law,  to  be  submitted  to  the  jury  has  reference  to 
the  particular  question  raised  by  the  pleadings,  and  unless  such  Question 
is  raised  by  both  the  pleading  and  the  evidence,  there  is  notning  to 
submit.  Neither  pleading  without  evidence,  nor  evidence  without  plead- 
ing can  raise  an  issue  which  should  be  submitted  to  a  jury.  Lone  Star 
Brewing  Co.  v.  Willie,  660. 

8.  In  an  action  by  an  employee  against  his  master  for  damages  for  personal 

injuries  received  while  loading  an  ice  wagon,  evidence  considered,  and 
held  insufficient  to  support  the  particular  allegations  of  negligence 
charged  against  the  defendant  in  the  matter  of  furnishing  safe  appliances 
with  which  to.  work,  and  hence  insufficient  to  raise  an  issue  for  the  jury 
to  pass  upon.    Id. 

9.  Negligence  can  not  be  inferred  from  the  mere  happening  of  an  accident 

except  in  cases  where  the  acts  of  the  defendant  speak  negligence.  The 
doctrine  of  res  ipsa  loquitur  is  not  an  exception  to  the  rule-  it  applies 
only  in  cases  where  the  circumstances  in  proof  show  that  the  accident 
would  not  have  happened  if  due  care  had  been  exercised.  Evidence 
considered,  and  held  not  to  come  within  said  rule.    Id. 

10.  When  the  mere  happening  of  an  accident  may  be  the  effect  of  some  other 

cause  than  the  negligence  alleged  as  its  cause,  the  doctrine  of  res  ipsa 
loquitur  does  not  apply,  and  the  happening  of  the  accident  must  be 
shown  by  evidence  to  have  been  the  result  of  the  negligence  alleged.    Id. 

11.  Evidence  considered  in  the  case  of  a  driver  of  a  float  injured  by  collision 

with  an  engine  at  a  street  crossing  over  railroad  switching  yards,  his 
view  on  approaching  being  obstructed  by  cars  on  other  tracks,  upon 
which  the  question  of  his  contributory  negligence  was  held  to  be  one  of 
fact  for  the  jury.    8t.  Louis  8.  W.  Ry.  Co.,  of  Texas  v.  Shelton,  437. 

12.  An  instruction  precluding  plaintiff  from  recovery  for  failure  to  look  for 

an  approaching  train  at  a  crossing,  if  same  was  in  plain  view,  held 

Eroperiy  refused  where  there  was  evidence  that  his  view  was  obstructed 
y  cars  until  the  instant  of  coming  on  the  track  and  that  the  engine 
was  running  at  unlawful  speed  ana  no  signals  of  its  approach  to  the 
crossing  were  given.    Id. 

13.  An  instruction  submitting  the  general  failure  of  the  employes  of  a  railway 

operating  its  engine  to  use  ordinary  care,  as  a  ground  of  negligence,  was 
not  reversible  error  though  plaintiff's  pleadings  were  confined  to  allega- 
tions of  specific  omissions  by  them,  where  there  was  no  evidence  of  negli- 
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gence  other  than  the  Bpecifio  omissioiu  alleged  by  which  the  jury  oould 
have  been  misled  into  considering  grounds  of  negligence  not  pleaded.  Id. 

14.  It  was  proper  to  instruct  the  jury  that  plaintiff  would  not  be  precluded 

from  recovery  by  the  "least  degree  of  fault  or  negligence  but  it  must  be 
of  such  a  degree  as  to  amount  to  the  want  of  ordinary  or  reasonable 
care  on  his  part.''    Id, 

15.  The  right  of  a  plaintiff  to  recover  damages  for  personal  injuries  under  the 

rule  or  doctrine  of  discovered  peril  can  not  be  affected  by  the  fact  that 
he  was  guilty  of  contributory  negligence.  Charge  in  such  a  case  con- 
sidered and  approved.    International  d  (7.  N,  Ry,  Co.  v.  Aleman,  5G5. 

16.  Evidence  considered  and  held  sufficient  to  show  negligence  by  defendant 

proximately  causing  plaintiff's  injuries,  and  absence  of  contributory 
negligence  by  plaintiff,  who  was  injured  by  the  running  away  of  his 
team,  frightened  at  the  near  approach  of  a  train  while  crossing  the 
railway,  defendant's  omission  of  crossing  signals  having  caused  plaintiff 
who  had  stopped,  looked  and  listened,  to  drive  upon  crossing.  Texas  d 
P.  Ry.  Co.  V.  Stoker,  433. 

17.  A  requested  instruction  which  made  it  the  absolute  duty  of  the  conductor 

of  a  street  car  to  see  that  no  passenger  was  in  the  act  of  alighting 
when  the  car  was  started  was  erroneous.  Bryant  v.  Northern  Tex. 
Trac.  Co.,  600. 

18.  Where  the  only   evidence  supporting  a  recovenr   was   that  plaintiff,    a 

passenger  on  a  street  car,  was  thrown  therefrom  by  having  his  foot 
caught,  in  a  defective  step^  an  instruction  that,  if  plaintiff  voluntarily 
stepped  from  the  car  ana  was  not  thrown  therefrom  and  his  foot  did 
not  become  fastened  in  the  step,  the  verdict  should  be  for  defendant 
was  proper.    Id. 

19.  The  question  of  negligence  vel  non  is  primarily  one  of  fact  to  be  deter- 

mined by  the  jury,  and  it  only  becomes  one  of  law  to  be  decided  by  the 
court  when  the  facts  are  undisputed  and  only  one  conclusion  can  be 
drawn  from  them.  In  a  suit  against  a  street  car  company  for  damages 
for  the  death  of  a  pedestrian,  evidence  considered,  and  held  to  require  a 
submission  to  the  jury  of  the  issues  of  negligence  and  contributory 
negligence.    San  Antonio  Trac.  Co.  f>.  Levyaon,  122. 

20.  Upon  an  issue  of  contributory  negligence,  the  burden  is  upon  the  defendant 

alleging  it.    Id. 

21.  The  general  public  has  an  equal  right  with  the  street  railway  to  the  use 

of  public  streets,  even  that  part  of  the  street  occupied  by  the  tracks. 
It  18  othen^'ise  as  to  steam  railways;  and  the  fact  that  a  pedestrian 
stepped  immediately  in  front  of  a  moving  street  car  would  not  of  itself 
make  him  guilty  of  contributory  negligence;  the  surrounding  facts  and 
circumstances  must  be  considered.    Id. 

22.  In  a  suit  against  a  street  railway  company  for  running  over  and  killing 

the  plaintiff's  husband,  as  to  the  duty  of  the  defendant  to  keep  a  lookout 
for  people  upon  the  street  the  court  charged  the  jury  as  follows:  ''And 
you  further  find  that  the  motorman  operating  said  car  failed  to  keep 
a  lookout  for  said  deceased  on  or  along  said  defendant's  track  at  said 
time  and  place,  etc."  Held,  not  subject  to  the  objections  that  it  imposed 
the  duty  of  keeping  a  lookout  for  the  deceased  in  particular,  instead  of 
the  public  in  general,  and  that  it  submitted  an  issue  not  made  by  the 
evidence,  in  that  deceased  was  not  walking  along,  but  across,  the  track. 
Id. 

23.  A  charge  as  to  the  liability  of  a  street  railway  company  for  negligence 

in  the  proper  maintenance  of  its  tracks  was  not  ground  for  reversal, 
though  omittiog  to  require  notice  to  defendant  of  the  bad  condition  of 
the  track,  where  the  evidence  showed  such  notice  and  no  special  instruc- 
tion was  requested  on  the  subject.  Citizen^  Ry.  d  Light  Co.  v.  Johns,  480. 

24.  Instruction  on  the  subject  of  contributory  negligence  by  one  using  a  public 

street  and  injured  by  an  obstruction  therein  caused  by  a  street  railway 
track,  held  to  properly  submit  the  issue  and  justify  the  refusal  of 
further  instructions  thereon  specially  requested  by  defendant.     Id. 
26.  Evidence  considered  and  held  sufficient  to  require  a  submission  to  the  jury 
and  forbid  a  peremptory  instruction  in  favor  of  defendant,  in  a  case 
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where  the  escape  of  noxious  gases  from  defendant's  oil  tank,  collecting 
near  the  surface  of  the  ground,  caused  the  death  of  one  working  in  the 
vicinity  and  not  in  defendant's  employ.    Behrena  v.  Brioe,  221. 

Vew  OauM  of  Action. 

Citation  upon.    See  Citation,  i. 

Amended  allegations  of  negligence.    See  Pleading,  9, 

Hew  TrlaL 

Motion  for.    See  Praotioe  on  Appeal,  12, 

1.  Motion  for  new  trial  based  fipon  sickness  and  absence  of  plaintiff  at  the 

time  of  the  trial  considered,  and  held  sufficient  to  entitle  plaintiff  to 
a  new  trial.    Dinwiddie  v.  Tims,  7S. 

2.  When  a  party  goes  into  a  trial  without  any  effort  to  postpone  the  same 

for  the  purpose  of  obtaining  the  testimony  of  important  witnesses  of 
whose  whereabouts  and  testimony  he  is  informed,  he  is  not  entitled 
to  a  new  trial,  in  the  event  of  a  verdict  against  him,  for  the  purpose 
of  obtaining  said  testimony.  The  same  rule  applies  wlien  the  existence 
of  important  but  absent  testimony  is  developed  during  the  progress 
of  the  trial.  Parties  will  not  be  allowed  to  speculate  upon  obtainin<T 
a  verdict  with  the  evidence  at  hand,  and  complain  afterwards  if  tlm 
verdict  is  against  them.    DeHoyes  v,  Chiveston,  U,  d  S,  A,  Hy,  Co.,  543. 

Hewly  lUseoTered  ETidenoe. 

Diligence  in  obtaining.    See  "New  Trial,  S. 

Konretident. 

Service  outside  State.    See  Judgment,  1;  Partition,  ft,  S. 

Hotet. 

Fraud  in  assignment  of.    See  Burden  of  Proof,  S. 
For  debt  of  husband.    See  Married  Women,  1, 


Of  agreement  fixing  boundary.    See  Boundaries,  7. 

Of  equitable  title.     See  Burden  of  Proof,  1,  2, 

Of  circumstances  authorizing  special  damages.    See  Carriers  of  Goods,  17, 

18,  19, 
Of  equitable  title  of  heirs.    See  Innocent  Purchaser,  1-^, 
Not  to  sell  to  husband.    See  Intoapicating  Liquors,  J^,  5,  8,  17, 
Of  claim  for  damages.     See  RaiUcays,  2. 
Of  importance  of  message.     See  Telegraph,  2, 

1.  Where  the  agent  who  negotiated  for  the  vendee  a  purchase  of  land  had 

knowledge  of  a  previous  unrecorded  conveyance  by  the  vendor  of  the 
timber  thereon  to  another,  the  purchaser  was  taxed  with  notice  thereof 
and  took  subject  to  the  rights  of  the  first  purchaser  to  the  timber. 
Harrell  v.  Broocks,  334. 

2.  Actual  possession  of  land  by  the  owner  is  notice  to  all  the  world  of  his 

claim.  One  who  buys  land  in  the  possession  of  another  from  a  person 
other  than  the  party  in  possession,  will  not  be  heard  to  say,  for  the 
purpose  of  estoppel,  that  he  did  not  know  of  the  claim  of  the  party  in 
possession.  Such  possession  is  equivalent  to  actual  notice  and,  having 
notice,  the  purchaser  could  not  claim  that  hs  was  misled  by  the  silence 
of  the  party  in  possession.  Under  such  circumstances  no  duty  rests 
upon  the  owner  to  give  other  notice  of  his  title  to  a  prospective  purchaser. 
Pierce  v.  Texas  Rice  Dev.  Co,,  205. 
8.  Upon  an  issue  of  innocent  purchaser  of  land  without  notice  of  an  adverse 
claim,  evidence  as  to  recitals  in  deeds  and  in  a  judgment  between 
parties  under  whom  defendants  claim,  considered,  and  held  sufficient  to 
support  a  finding  that  defendants  were  not  purchasers  withput  notice. 
McDonald  v.  Banks,  141. 
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Vulianee. 

Damaging  private  property.    See  ConBtituiional  Lawt  4* 
Unsightly  premises.    See  Constitutional  Laic,  5. 
Dangerous  excavations.    See  Constitutional  Law,  7. 

1.  One  who  had  constructed  on  his  own  premises  a  pond  for  oolleeting  surface 

water  in  which  no  water  had  yet  accumulated,  could  not  be  held  liable 
to  an  adjacent  proprietor  for  depreciation  in  the  value  of  the  latter's 
residence  property  on  the  theory  that  the  pond  was  a  permanent  nuisance, 
which  threatened,  though  it.  had  not  yet  caused,  an  unwholesome  accum- 
ulation of  stagnant  water,  breeding  mosquitos  and  propagating  malaria. 
Sanders  v.  Miller,  372. 

2.  Various  definitions  of  nuisance  considered,  and  held  that  depreciation  of 

plaintiff's  property  by  the  use  made  by  defendant  of  his  own  is  not 
necessarily  actionable;  that  there  must  be  a  substantial  invasion  of  the 
legal  rights  of  the  owner;  that  the  use  was  not  actionable  because  of 
apprehended  danger  when  it  had  not  yet  become  a  nuisance  creating 
danger  in  fact.    Id. 

3.  Use  of  property  threatening  future  injury,  but  which  will  be  abatable  when 

it  causes  actual  injury,  discomfort,  or  inconvenience,  can  not  be  treated 
as  a  permanent  nuisance  giving  rise  to  an  action  for  diminution  in  the 
value  of  neighboring  property.  Cases  of  nuisance  authorized  to  be 
created  by  public  service  corporations  in  the  public  interest  distinguished, 
as  to  the  right  to  abate,  from  those  by  strictly  private  proprietors.    Id, 

4.  The  right  of  abatement  is  not  affected  by  the  fact  that  affirmative  action 

by  the  creator  of  the  nuisance  may  be  necessary  to  aocomplish  it;  he 
may  be  compelled  to  perform  such  action.    Id, 

Ofioen. 

Election  by  city  council.    See  Cities,  1, 

Contract  to  procure  appointment.     See  Contract,  1, 

Liability  of  surety  on  bond.     See  Principal  and  Surety,  i-^ 

Certificate  of  State  Treasurer.     See  School  Land,  1, 

Of  customs  service.    See  Search  and  Seizure,  i. 

Opinion. 

Of  medical  expert.    See  Evidence,  17. 

On  mental  condition.    See  Evidence,  18. 

Conclusion  of  witness.     See  Evidence,  19.  use 

On  construction  of  heating  device.    See  Evidence,  ftO, 

Of  surveyor  on  boundary.     See  Evidence,  21, 

On  mental  capacity.    See  Evidence,  22,  2S. 

Outstanding  Title. 

Party  not  claiming  under.    See  Burden  of  Proof,  1;  Trespass  to  Try  Title,  1. 

Orerflow. 

Injury  to  land  by.    See  Damages,  2. 
Permanent  or  successive  injuries.     See  Railways,  8, 
Recovery  by  former  owner.    See  Railways,  9. 
Release  of  permanent  damages.    See  Railu>ays,  10. 
Insufficient  openings  in  roadbed.     See  Railusiys,  11, 

Ownership. 

Of  property  transported.    See  Carriers  of  Goods,  8. 

Parties. 

Action  between  cotenants.    See  School  Land,  9, 
Taxes  unlawfully  collected.     See  Taxation,  S. 

Partition. 

1.  Even  if  it  be  true  that  under  the  provisions  of  articles  2360  and  3621,  Rev. 
Stats.,  a  sale  of  land  for  the  purpose  of  partition  should  be  made  in  the 
county  in  which  the  land  is  situated,  still  an  order  of  a  court  having 
jurisdiction  of  the  parties  and  tlie  subject  matter,  directing  that  the 
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sale  be  made  in  a  diffefent  tonhty  ftAd  s  Bale  in  pttnuanea  of  aaoll  order, 
are  not  void  in  the  sense  that  they  are  subject  to  a  collateral  attack. 
Menard  v.  McDonald,  627. 

2.  Because  a  decree  of  partition  incidentally  adjudges  the  costs  of  the  pro* 

ceeding  against  the  several  parties  to  the  suit,  it  does  not  follow  that  the 
judgment  is  such  a  personal  judgment  as  can  not  be  rendered  against 
nonresidents  who  are  cited  by  publication  and  who  appear  only  by  an 
attorney  appointed  by  thei  court.    Id, 

3.  A  petition  in  a  suit  for  partition  contained  a  prayer  for  partition  and, 

in  case  the  land  was  incapable  of  division,  for  a  sale  for  that  purpose; 
it  also  contained  a  prayer  for  general  relief;  the  defendants  were  non- 
residents; the  citation  by  publication  was  regular  in  all  resets  but 
omitted  the  si>ecific  prayer  for  a  sale  of  the  land  if  found  to  be  incapable 
of  partition.  Held,  that  such  specific  prayer  was  not  essential;  a  sale 
would  have  been  authorized  by  the  prayer  for  general  relicdP.  The 
omission  did  not  affect  the  jurisdiction  of  the  court  to  order  a  sale  of 
the  land.    Id, 

4.  A  recital  in  an  order  appointing  a  guardian  ad  litem  in  a  suit  for  parti- 

tion, that  the  defendants  "had  been  duly  cited  by  publication*^  will 
support  the  jurisdiction  of  the  court  as  against  a  collateral  attack  on 
the  ground  that  the  citation  was  defective.    Id, 

Passengen. 

Carrying  beyond  destination.    See  Carriera  of  Paesengere,  1, 

Assisting  sick  passenger.    See  Carriers  of  Passengers,  ^,  S, 

Obstructions  on  platform.     See  Carriers  of  Passengers,  4, 

Failure  to  light  station.    See  Carriers  of  I^assengers,  6, 

Proximate  cause  of  injury.    See  Carriers  of  Passengers,  6, 

Negligence  of  employes  of  sleeping  car.    See  Carriers  of  Passengers,  6,  7,  8, 

Payment. 

In  excess  of  legal  liability.     See  Contract,  It, 

In  support  of  parol  contract.     See  Specifio  Performance,  S. 

1.  Where,  of  two  debts,  one  would  be  barred  by  limitation  at  the  time  suit 

was  filed  and  the  other  would  not,  unapplied  previous  payments  should 
be  applied  to  the  debt  which  was  barred  by  limitation.  Rule  applied. 
Jarvis  v,  Matson,  17L 

2.  Payment  of  an  illegal  demand,  with  full  knowledge  of  the  facts  which 

render  it  illegal,  must  be  deemed  voluntary,  though  made  under  protest, 
imless  made  under  urgent  necessity  for  release  from  detention  or  to 
prevent  immediate  seizure  of  person  or  property.  Gaar,  Scott  d  Co,  v. 
Shannon,  634. 
8.  If  a  foreign  corporation  is  engaged  only  in  business  which  is  interstate 
commerce,  and  hence  not  taxable  by  the  State,  its  rights  would  not  be 
affected  by  a  forfeiture  of  its  permit  to  do  business  in  the  State;  and 
such  forfeiture  for  nonpayment  of  a  license  tax  would  not  be  duress 
which  would  make  the  payment  thereof  by  it  under  protest  an  invol- 
untary one.  Id, 

Pedigree. 

Hearsay  in  proof  of.    See  Evidence,  IS,  H,  28, 

Perfomanco. 

Strict  compliance  necessary.     See  Contract,  20, 

Plea  of  Privilege. 

To  be  sued  in  county  of  residence.    See  Venae,  ]-J^ 

Perton  Aggrieved. 

One  in  loco  parentis.     See  Intoxicating  Liquors,  20, 
Vol.  LIT.  Civil — 15. 
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put. 

streets  designated  on.     See  Boundariea,  i. 

Pleading. 

Counter  claim  pleaded  on  appeal.    See  Appeal,  1,  t. 
In  contract  or  in  tort.    See  Carriers  of  Ohods,  1. 
Negligence  in  transportation  of  cattle.     See  Carriers  of  Goods,  7. 
Issues  not  made  by.     See  Carriers  of  Passengers,  2. 
New  cause  of  action.     See  Citation,  U 
Lien  on  general  revenues.    See  Cities^  4,  5. 
Breach  of  contract  declared  on.    See  Contracts,  6. 
Fraud,  accident  or  mistake.    See  Deed,  2. 
^    Bona  fide  inhabitant.     See  Divorce,  1, 
Insupportable  cruelty.     See  Divorce,  t. 
Matters  in  avoidance  of  plea.    See  Indemnity,  $, 
,  Denial  of  legal  rights.    See  Injunction,  4,  5, 
Defense  not  alleged.    See  Insurance,  Accident,  S;  Intomoaiing  Liquors,  f. 
Sale  in  good  faith.    See  Intoxicating  Liquors,  3. 
Delivery  of  notice.    See  Intoxicating  Liquors,  8, 
Date  of  sales  alleged.    See  Intoxicating  Liquors,  JJ^, 
That  liquors  were  intoxicating.    See  Intoxicating  Liquors,  21,  22,  2S, 
Judgment  unsupported  by.    See  Judgment,  4, 
In  actions  for  defamation  of  character.    See  Libel,  IS, 
Boundaries  of  tract  claimed.    See  LimitatUm^  7. 
Adverse  possession.    See  Limitation,  H. 
Right  to  liquor  dealer's  license.     See  Mandamus,  i. 
Defective  appliances.    See  Negligence,  7,  8,  9, 
General  allegation  of  negligence.    See  Negligence,  IS, 
Unnecessary  allegations.     See  Railu>ays,  7. 
Warranting  submission  of  issue.     See  Telegraph,  1, 
Outstanding  title.     See  Trespass  to  Try  Title,  2, 
Matters  of  estoppel.     See  Trespass  to  Try  Title,  2, 
Equitable  title.    See  Trespass  to  Try  Title,  \. 
Pleading  title  specially.     See  Trespass  to  Try  Title,  6. 

1.  A  charge  imposing  upon  a  street  car  company  the  duty  of  stopping  so  as  to 

afford  a  passenger  an  opportunity  to  alight  was  properly  refused  in 
the  absence  of  allegations  asserting  negligence  in  that  respect.  Bryant 
V.  Northern  Tex.  Trac.  Co,,  600. 

2.  It  is  not  error  for  the  trial  court  to  instruct  the  jury  to  find  for  the 

defendant  on  an  issue  made  by  the  evidence  but  not  by  plaintiff's 
pleading.    DeHoyes  v.  Oalveston,  H.  d  8,  A,  Ry.  Co,,  544. 

3.  Allegations  that  the  injury  complained  of  resulted  from  the  negligent  acta 

alleged  held  sufficient.     Pullman  Co,  v,  Boyle,  532. 

4.  Under  a  general  averment  of  injuries  to  plaintiff's  body  and  limbs  to 

which  no  special  exception  had  been  urged,  evidence  of  injuries  to  plain- 
tiff's back  was  properly  admitted.  Tetcas  Cent,  R,  Co.  v.  Wheeler,  603. 
6.  In  a  suit  to  enjoin  the  enforcement  of  a  city  ordinance  prohibiting  public 
vehicles  from  standing  on  certain  streets  during  certain  hours,  a  general 
allegation  in  the  petition  that  the  ordinance  in  question  was  unconsti- 
tutional, unreasonable  and  void  was  insufficient;  it  should  have  been 
shown  in  and  by  the  petition  wherein  the  city  had  exceeded  its  authority, 
and  wherein  the  ordinance  was  unreasonable.    Kissinger  v.  Bay,  295."^ 

6.  In  a  suit  against  a  husband  and  wife  upon  a  promissory  note  and  for 

foreclosure  of  a  chattel  mortgage,  where  the  husband  and  wife  answered 
jointly  by  general  denial,  and  then  separately,  the  husband  by  plea  of 
non  est  factum,  and  the  wife  by  plea  of  failure  of  consideration  and 
coverture,  it  was  reversible  error  for  the  court  to  charge  the  jury  as 
follows:  "If  you  find  from  the  evidence  that  the  consideration  for 
which  said  note  and  mortgage  was  given  has  failed,  you  will  find  for 
the  defendants,  and  so  say  by  your  verdict,"  because  the  wife  alone 
had  interposed  a  plea  of  failure  of  consideration  and  for  the  benefit  of 
herself  alone.    Baldvoin  v.  Self,  500. 

7.  Where  in  a     suit  against  husband  and  wife  upon  a  note  and  for  fore- 

closure of  a  chattel  mortgage,  the  defendants  pleaded  different  defenses 
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separately,  it  was  enor,  because  confusing  and  misleading,  for  the 
court  to  make  the  following  statement  of  the  case  in  its  charge  to  the 
jury:  "The  defendant  answering  by  general  denial,  a  plea  of  coverture, 
the  statute  of  frauds,  and  a  plea  of  failure  of  consideration,  and  a 
plea  of  non  est  factum."    Id, 

8.  To  a  suit  upon  a  note  the  defendant  interposed  a  plea  of  failure  of  con- 

sideration based  upon  the  neglect  of  the  plaintiff  to  pay  an  indebtedness 
of  the  defendant  which  the  plaintiff  had  assumed;  and  which  was  a 
part  of  the  consideration  for  the  note;  an  exception  to  said  plea  upon 
the  grounds  that  it  did  not  allege  any  time  when  the  indebtedness  therein 
mentioned  wa^  to  be  paid,  was  properly  overruled.    Id. 

9.  In  a  suit  for  damages  for  personal  injuries,  plaintiff  alleged  first  that  the 

defendant  railroad  company  was  guilty  of  negligence  in  placing  and 
leaving  certain  torpedoes  on  its  track  without  warning  to  plaintiff,  and 
in  failinflf  to  have  a  flagman  remain  near  the  torpedoes  until  recalled 
by  the  whistle  from  the  train,  which  had  placed  them  there,  when  ready 
to  depart.  In  an  amended  petition  plaintiff  alleged  that  the  negligence 
consisted  in  not  having  a  flagman  remain  at  the  torpedo  nearest  to  the 
train  until  recalled  by  whistle  when  the  train  was  ready  to  depart. 
And  in  his  last  amended  petition  he  alleged,  in  substance,  that  in  the 
practical  application  and  construction  of  the  rule  concerning  the  placing 
of  torpedoes  in  defendant's  business,  it  was  the  custom  and  practice 
that  the  flagman  should  be  recalled  just  as  the  train  was  ready  to  depart 
and  not  before,  so  that  had  the  flagman  remained  where  the  torpedoes 
were,  on  the  occasion  in  question,  he  would  have  been  plainly  visible  to 
plaintiff  as  he  approached  the  train,  and  that  the  failure  to  have  a 
flagman  so  stationed  was  contrary  to  the  uniform  custom  and  practice 
of  the  business.  Held,  that  the  amended  pleading  did  not  set  up  a  new 
case  of  action  but  simply  amplified  the  original  pleading.  Qalvestorit 
H.  d  N.  Ry,  Co.  V.  Murphy,  420. 

PosBeMion, 

Extending  to  boundaries  fixed  by  deed.    See  Limitation,  2. 

Deed  notice  of  extent  of.    See  Limitation,  S. 

Under  void  grant.    See  Limitation,  4,  5. 

Under  mistake  of  right.     See  Limitation,  6. 

Under  unregistered  will.    See  Limitation^  9. 

Extending  to  160  acres.    See  Limitation,  10,  11,  12. 

Of  public  street.     See  Limitation,  13. 

Sufficiency  of  plea.    See  Limitation,  H. 

As  notice  of  title.    See  Limitation,  2,  S. 

In  support  of  parol  sale.    See  Specific  Performance,  1* 

Powen. 

Revoked  by  death  of  principal.    See  Agency,  1. 

Obtained  by  fraud.     See  Fraud,  1. 

By  guardian  of  minor.    See  Guardian  and  Ward,  1. 

1.  All  instrument  purporting  to  be  a  revocation  of  a  power  of  attorney  to 

sell  land,  recited  the  execution  of  the  power  of  attorney  and  the  authority 
of  the  agent  to  recover  and  take  possession  of  said  land  and  to  sell  and 
convey  the  same  with  the  consent  of  the  owners,  and  a  conveyance  of 
a  one-half  interest  in  said  lands  to  the  agent,  and  then  proceeded :  "There- 
fore, know  all  men  by  these  presents,  that  we  have  countermanded  and 
revoked,  and  by  these  presents  do  countermand  and  revoke,  the  said 
power  of  attorney  and  all  power  and  authority  thereby  given  to  the 
said  F.  H.  Y."  Held,  to  manifest  an  intention  to  revoke  and  cancel 
the  entire  instrument  referred  to,  that  is,  the  conveyance  of  an  interest 
in  the  lands  as  well  as  the  power  to  sell  the  same.  Merrill  v.  Bradley,  528. 

2.  A  power  of  attorney  coupled  with  an  interest  in  land  can  be  revoked,  set 

aside  or  cancelled  only  for  fraud,  misrepresentation  or  other  sufficient 
cause.     Id, 
8.  A  power  of  attorney  described  the  land   authorized  to  be   sold   as,  "A 
certain  tract  situated  in  L.  County,  a  part  of  the  F.  headright,  my 


706  limBL 

interest  in  said  survey  being  about  2,000  aeresy  as  will  more  faUy  appear 
by  reference  to  the  county  records  of  Ir.  County."  Held,  not  void  for 
want  of  proper  description,  although  tlM^  interest  of  the  principal  in 
the  league  referred  to  amounted  to  only  1,700  acres.  Extrinsic,  evidence 
was  admissible  to  show  what  land  the  principal  owned  in  the  league 
named.  After  the  lapse  of  thirty  years  the  existence  of  a  power  of 
attorney  will  be  presumed  when  the  purchaser  takes  posseBsion  of  the 
land  under  the  deed.    McDonald  «.  Hanks,  14 1. 

Pottautiter. 

Agreement  to  procure  appointment.    Sed  Contfuef,  1, 
Liability  of  bondsmen.    See  Contract,  8^  9. 
Conversion  of  funds  by.     See  Embezzlement,  i. 

Praotioe. 

Rulings  upon  this  subject  are  arranged'  under  more  speoiAo  heads.  See 
Abatement,  1;  Appeal,  1,  2;  Appeal  Bond,  1,  2;  Argument  of  Counael, 
1-6;  Aaaignment  of  Error,  1;  Attachment,  1;  BiUe  of  Eweeption,  1,  2; 
Brief  a,  1--6;  Citation,  1;  Continuance,  1;  Coete,  1;  Qamiahment,  1,  2; 
Harmleaa  Error,  1-0;  Injunction,  1-12;  Jnatructiona  to  Juries,  1-19  \ 
Intervention,  1 ;  Judgment,  IS;  Jurisdiction,  1,  2;  Jury,  IS;  Mandamus, 
1;  New  Trial,  1,  2;  Partition,  2,  S;  Practice  in  Trial  Court,  1,  2; 
Practice  on  Appeal,  1-H\  Receivers,  1;  RemUiitur,  1,  2;  School  Land, 
9;  Stare  Decisis,  1;  Statement  of  Facts,  1,  2;  Stenographers,  1,  2; 
Venue,  1-4. 

Praotioe  in  Trial  Oonrt*     * 

Failure  to  sign  affidavit.    See  Attachment,  i. 
Citation  on  new  cause  of  action;    See  Citation,  1, 
Jurisdiction  of  District  Court.    See  Injunction,  1,  2,  3,  0, 
Jurisdiction  of  County  Court.    See  Injunction,  2,  6» 
Appeal  from  interlocutory  order.     See  Injunction,  10. 
Citation  on  intervener's  pleading.     See'  Intervention,  1. 
Challenge  to  juror.    See  Jury,  IS, 

1.  In  the  absence  of  a  bill  of  exception  showing  that  a  request  by  defendant 

to  be  allowed  to  open  and  conclude  the  argument  in  a  trial  was  called 
to  the  attention  of  the  court,  and  that  thte  request  was  refused  by  the 
court,  an  assignment  of  error  based  upon  an  alleged  refusal  of  said 
request,  can  not  be  considered.    Moore  v.  Kirby,  201. 

2.  A  party  who  introduces  improper  evidence  can  not  complaiii  of  the  refusal 

of  the  court  to  strike  out  the  same  on  his  motion.  SUn  Antamo  Light 
Pub,  Co.  V.  hewy,  23. 

Praotloe  on  Appeal. 

Refusing  requested  charge.    See  Assignment  of  Error,  1. 
Statement  of  facts.    See  Bills  of  Exception,  1,  2. 
Presentation  of  case  on  appeal.     See  Briefs,  IS. 
Harmless   error.     See  Evidence,  61. 

Error  not  ground  for  reversal.     See  Harmless  Error,  IS. 
Assignments  of  error.     See  Instructions  to  Juries,  14. 
Second  appeal.    See  Stare  Decisis,  1. 

1.  Upon  a  motion  to  dismiss  an  appeal  by  one  of  two  appellants,  record  con- 

sidered, and  held  to  show  that  the  party  making  the  motion  to  dismiss 
was  the  sole  party  interested  in  the  appeal,  and  therefore  entitled  to 
Qismiss  the  same.    Walther  v,  Anderson,  360. 

2.  When  an  appellant  files  no  brief  in  the  court  from  which  the  appeal  Is 

taken,  and  files  none  in  the  Courl^  of  Civil  Appeals  until  the  day  of 
submission,  in  the  absence  of  excuse  for  such  failure  to  comply  with  the 
rules,  the  appeal  will  be  dismissed  on  timely  motion  of  the  appellee. 
Longbotham  v.  Abercrombie,  426. 

3.  A  judgment  will  not  be  reversed  on  account  of  mere  conflict  in  the  testi- 

mony.   Id. 

4.  Tbe  only  objection  urged  on  the  trial  to  testimony  as  to  declarations  by 
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Praotioe  on  Appeal — Continued, 

the  injured  pereon  being  thai  the  qiwatien  wiub  leading,  the  inadmis- 
sibility of  the  declarations  as  res  gestae  oould  not  be  oonsidexed  on 
appeal.    SotUh  Tex,  Telephone  Co.  4).  Tabb,  213. 

6.  When  a  bill  of  exception  showj  that  certain  testimony  was  excluded,  and 
the  statement  of  facts,  agreed  to  by  counsel  for  both  parties  and 
approved  by  the  trial  judge,  shows  that  it  was  admitted,  the  Appellate 
Court  being  unable  to  say  which  is  correct  will  not  consider  an  assign- 
ment of  error  based  upon  the  alleged  exclusion  .of  said  testimony. 
Helaley  v.  Moee,  &7. 

6.  A  judgment  for  damages  against  defendants  .charged  with  unlawfully 
cutting  timber,  partly  on  land  claimed  by  a  codefendant  against  whom 
plaintiff  also  recovered  in  trespass  to  try  title,  must  be  reversed  where 
the  recovery  againat  the  latter  is  reversed  ior  failure  to  submit  to  the 
jury  his  claim  of  title  by  limitation.  Williame  v.  Texas  d  N.  O.  R, 
Co.,  217. 

7:  Error  in  overruling  demurrers  could  not  be  held  to  have  been  cured  bv 
amendment  interlined  on  leave,  where  the  record  did  not  show  such 
amendment.    Wriffht  v.  Deai>€r,  131. 

•8.  In  the  absence  of  some  showing  that  appellant  was  injured  thereby,  the 
admission  of  evidence,  not  the  best  procurable,  in  a  given  case  is  not 
reversible  error  when  tlie  trial  was  before  the  judge  without  a  jury. 
Rule  applied  as  to  the  admission  of  parol  testimony  as  to  the  freight 
rate  between  two  certain  points  instead  of  the  .printed  tariff  authorized 
by  the  railroad  commission.  Oalve&ton,  ff.  d  S.  A.  Ry.  Co.  v.  F.  A, 
Piper  Co.,  669. 

0.  In  an  appeal  from  a  judgment  against  a  dty  for  the  sum  of  certain 
warrants  held  by  the  plaintiff,  the  following  assignments  of  error  are 
held  too  general  to  require  consideration,  viz.: 

*'The  court  erred  in  rendering  judgment  against  defendant  city  for 
the  amount  of  said  warrants,  to  wit:  $8,200.80." 

*'The  court  erred  in  rendering  judgment  against  defendants." 
"The  court  erred  in  not  rendering  judgment  in  favor  of  the  city  as 
against  plaintiff  for  the  sum  of  $17,626.86,  amount  of  warrants  claimed 
to  have  been  issued  and  fraudulently  repaid  to  plaintiff  by  tlie  city 
treasurer  at  plaintiffs  solicitation  and  request  in  violation  of  the 
charter  and  ordinances  of  said  city,  as  prayed  for  in  paragraph  2,  of 
defendant's  answer."     City  of  San  Antonio  v.  Alamo  Nat'l  Bank,  661. 

10.  A  cross-assignment  of  error  by  an  -appellee  will  not  be  considered  on  appeal 

when  said  assigmnent  is  not  copied  into  the  record,  nor  a  copy  of  his 
brief  filed  in  the  trial  court.    Id. 

11.  A  general  demurrer  raises  a  question  of  fundamental  error,  and  a  cross- 

assignment  of  error  based  upon  the  action  of  the  trial  court  in  over- 
ruling a  general  demurrer,  will  be  considered  on  appeal  although  the 
assignment  was  not  filed  in  the  court  below,  as  required  by  rule  101 
for  the  District  and  County  Courts.    Farenthold  v.  Tell,  110. 

12.  In  order  to  base  an  assignment  of  error  on  the  rulings  of  the  trial  court 

upon  exceptions  to  the  pleadings,  the  admission  of  evidence,  and  in 
the  giving  and  refusing  of  instructions,  it  is  not  necessary  that  these 
questions  be  presented  in  the  motion  for  new  trial.  The  court  having 
once  acted  upon  them  it  is  not  to  be  presumed  that  it  will  change  its 
ruling.    Id. 

13.  A  Court  of  Civil  Appeals  will  not  reverse  &  judgment  merely  because  it 

may  appear  from  the  record  that  the  evidence  preponderates  in  favor 
of  the  losing  party  or  against  the  findings  of  fact  of  the  trial  court; 
and  an  assignment  of  error  whidi  only  complains  that  the  preponderance 
of  the  evidence  is  against  a  finding  of  the  trial  court  upon  which  judg- 
ment was  rendered,  is  not  sufficient  to  require  consideration.  Spring- 
man  V.  Hawkine,  249. 

14.  In  passing  upon  assignments  of  error  to  Ijbe  effect  that  the  evidence  was 

insufficient  to  support  the  verdict  and  that  the  court  erred  in  refusing 
to  instruct  a  verdict  for  defendant,  the  evidence  should  be  viewed  in 
the  light  most  favorable  to  the  findings  of  the  jury  manifested  by  ikeir 
vevdict.    San  Antonio  Trao.  (Co.  p.  fjw^f^on^  122. 
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Protumptioii. 

That  instructions  of  court  were  heeded.    See  Argument  of  Counwl,  5. 

Of  authority  of  agent.     See  Insurance,  Life,  2, 

That  liquors  enumerated  in  statute  were  intoxicating.     See  Iniowieaiing 

Liquors,  2S. 
Of  mental  suffering.    See  Libel,  7. 
Of  existence  of  power  of  attorney.    See  Powers,  S, 

iPrlneipal  and  Agent. 

Revocation  by  death  of  principal.    See  Agency,  i. 
Fraud  of  agent.    See  Agency,  2,  S. 
Agent's  right  to  compensation.     See  Agency,  i-7. 
Power  obtained  by  fraud.    See  Fraud,  1, 
Power  coupled  with  interest.    See  Powers,  1,  2. 
Presumption  of  power  of  attorney.    See  Powers,  S, 

Principal  and  Surety. 

Agreement  that  there  shall  be  three  sureties.    See  Contract,  7. 

1.  The  sureties  of  a  justice  of  the  peace  were  not  released  from  liability  on 

his  bond,  for  costs  due  other  officers  and  collected  by  him,  by  the  failure 
of  the  person  entitled  thereto,  knowing  that  such  money  had  been 
collected,  to  notify  them  of  the  fact.    Wright  v,  Deaver,  130. 

2.  Where  a  county  attorney,  entitled  te  fees  of  office  which  had  been  collected 

by  a  justice  of  the  peace,  agreed  with  the  latter  that  he  might,  in 
consideration  of  the  payment  of  interest,  retain  the  money  for  a  definite 
time  after  it  became  payable,  the  sureties  of  the  justice  were  thereby 
released  from  liability  for  its  payment.  *  Id, 

3.  The  rule  that  the  sureties  of  an  officer  were  released  by  a  contract  extend- 

ing the  time  for  payment  of  money  collected  and  held  by  him  as  fees 
due  another  officer,  rests  on  the  same  principle  as  in  the  case  of  sureties 
of  a  private  person,  that  is,  that  tlie  contract  deprived  them  of  an 
existing  right  to  discharge  the  obligation  at  once  and  proceed  for  re- 
imbursement against  their  principal;  but,  it  seems,  might  not  extend  to 
cases  where  another  than  the  officer  interested  and  making  such  contract 
(as  the  county  treasurer,  under  Sayles'  Stats.,  arts.  2495o,  2496m)  was 
entitled  to  receive  payment  of  the  fees.    Id, 

4.  Where  an  officer  entitled  to  fees  which  had  been  collected  by  a  justice  of 

the  peace  consented  that  the  latter  might  apply  to  his  personal  use 
the  money  so  held,  the  character  of  the  debt  was  changed  from  an  official 
obligation  to  a  loan,  and  the  sureties  on  the  bond  of  the  justice  were 
released  from  liability.    Id, 

PriTlleged  Publication. 

Criticism  of  official  acts.    See  Libel,  H, 
Proof  of  actual  malice.     See  Libel,  15, 
Matters  of  public  concern.     See  Libel,  16, 
Instructions  upon.     See  Libel,  19, 

PriTity. 

Necessary  to  estoppel.    See  Boundaries,  ^, 

Probable  Canie. 

For  believing  truth  of  publication.     See  Libel,  17. 

Propositions. 

Under  assignments  of  error.    See  Briefs,  l-i. 

Proximate  Cause. 

Of  injuries  to  passenger.    See  Carriers  of  Passengers,  B* 
Of  impairment  of  hearing.     See  Damages,  4» 
Of  overflow  of  land.    See  Railways,  11, 

Pnblio  PoUoy. 

Agreement  to  procure  appointment  to  office.    See  Contract,  1, 
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Public  Boadi. 

Obstruction  to.    See  Highwayt,  1,  6,  6,  7-12, 
Dedication.     See  Hightoaya,  2. 
Established  by  prescription.     See  Bightoaytf  8,  4, 
Changed  by  railroad.     See  Railway9f  4-7. 

TvrehAier. 

Of  community  property  from  surviving  husband.    See  Innocent  Purohaner, 

Investigation  of  title  by.    See  Vendor  and  Purchaser,  2,  S. 
Conversion  of  timber  by.    See  Vendor  and  Purohaeer,  6,  7. 

Qneitlon  of  7aot 

When  verdict  may  be  directed.    See  Inetructiona  to  Juries,  5. 
Meaning  of  defamatory  language.     See  Libel,  6. 
Boundaries  of  160  acres  claimed.    See  lAmitation,  12. 
Driver  approaching  railway  crossing.     See  Negligence,  12, 
Pedestrian  run  down  by  street  car.    See  Negligence,  19, 
Permitting  escape  of  noxious  gas.    See  Negligence,  26, 

Question  of  Law. 

Absence  of  pleading  or  evidence.    See  Negligence,  7* 

Eallways. 

Loss  of  goods  by  fire.    See  Carriers  of  Goods,  IS, 
Transportation  of  livestock.    See  Carriers  of  Ooods^  5,  6,  7,  8, 
Authority  of  local  agent.    See  Carriers  of  Ooods,  6,  6, 
Interstate  transportation.     See  Carriers  of  Ooods,  9, 
Shipment  over  connecting  line.    See  Carriers  of  Ooods,  10-1  i. 
Liability  for  special  damages.    See  Carriers  of  Goods,  15^  16. 
Transporting  beyond  destination.  .  See  Carriers  of  Passengers,  1, 
Assistance  to  sick  passenger.    See  Carriers  of  Passengers,  2,  S, 
Obstructions  on  platform.     See  Carriers  of  Passengers,  i. 
Failure  to  light  station.     See  Carriers  of  Passengers,  5. 
Leavinff  train  at  wrong  point.    See  Carriers  of  Passengers,  6,  7,  S. 
Damaging  private  property.    See  Constitutional  Law,  Ji,  6,  6,  7. 
Release  from  personal  injury.    See  Contract,  S. 
Subscriptions  for  ri{;ht  of  way.    See  Contract,  15,  16,  17, 
Overflow  of  land.    See  Damages,  2,  S,  4, 
Medical  expenses.    See  Damages,  8, 
Personal  injuries.    See  Damages,  9,  10, 
Defective  ties.    See  Evidence,  1, 
Comparative  injury.    See  Evidence,  4, 
Haste  in  boarding  train.    See  Evidence,  7. 

Explosion  of  heating  device.    See  Evidence,  20.  * 

Account  sales  of  cattle.    See  Evidence,  jS,  44< 
Damages  to  abutting  property.     See  Highways,  1-i. 
Track  in  street    See  Highways,  7-12, 
Employes  of  sleeping  car  company.    See  Indemnity,  1,  2. 
Damages  for  personal  injury.    Sec  Instructions  to  Juries,  16,  IS. 
Rules  of  employment.    »ee  Master  and  Servant,  S,  4. 
Shipper  loading  cars.    See  Negligence,  2,  S. 
Speed  of  train.    See  Negligence,  4* 

Explosion  of  heating  apparatus.     See  Negligence,  6,  6, 
Injuries  at  crossing.    See  Negligence,  11-H. 
Discovered  peril.     Bee  Negligence,  15. 
Frightening  team.    See  Negligence,  16. 
Injury  to  passenger  in  alighting.    See  Negligence,  17, 18, 
Street  railways.    See  Negligence,  19-24. 
Duty  to  keep  lookout.    See  Negligence,  22. 
Obstruction  of  highway.    See  Negligence,  2S,  2i. 
Transfer  of  title  by  shipment.    See  Sales,  1. 
J.  Wbere  thr^e  connecting  lines  uniting  to  transport  cattle  to  market  were 
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sued  under  the  allegation  that  th«3r  w«w  {Mrtnere,  which  was  not 
denied,  judgment  was  properly  rendered  against  all  the  defendants  for 
damages  shown  to  have  been  oecasioned  by  negligenoe  in  the  transporta- 
tion, irrespective  of  wfaieh  defendant  mas  sl^n  to  he  o^ligeat^  and 
tliough  the  contracts  of  shipment  limited  the  liability  of  each  defendant 
to  damages  occurring  on  its  own  line.  Texas  C,  R.  Co,  v.  Pool  d  SmUk^ 
SOT. 

2.  Where  connecting  lines  of  railroads  uniting  to  transport  cattle  to  market 
were  sued  as  partners  and  tbe  partnership  not  denied^  servioe  of  a 
notice  of  claim  for  damages  required  by  the  oontract  of  shipoMnt  could 
be  shown  upon  either  or  any  one  of  the  defendants.    Id, 

8.  Where  three  connecting  lines  of  railway,  sued  as  partners  and  not  diQayinig 
that  allegation,  were  held  jointly  Uable  for  injuries  occurring  in  the 
transportation  of  livestock,  one  of  the  defendants  against  whom  no 
negligence  was  sjkowv  was  oititled  to  a  peremptory  instruction  giving 
it  judgment  over  against  its  oodefendants  for  tne  amount  for  which  it 
was  held  liable.    J4. 

4.  Where  a  railway  oomfany  canstrueted  and  fenced  its  road  alon^  and  across 
a  public  hignway  for  a  distance  of  400  yards,  opening  up  a  new  way 
through  woods  parallel  with  its  track,  for  that  distance,  it  was  not,  by 
obtaining  consent  for  sueh  change  from  the  county  authorities  and  by 
their  accepting  and  working  the  new  road,  relieved  from  its  obligation 
to  restore  the  new  road  to  its  former  state  or  to  such  state  as  to  not 
unnecessarily  impair  its  usefulness  (Rev.  Stats.,  art.  4426).  Hall  v, 
Houston  ds  T.  C.  R,  Co,,  90. 

0.  Where  a  public  road,  unobstructed  by  stumps  of  trees,  was  occupied  by  a 
railway  with  its  track  under  an  undertaking  by  it  with  the  oounty  author- 
ities consenting  to  such  occupation  to  make  a  new  road  parallel  with  and 
substantially  the  same  as  tlie  old,  any  member  of  the  public  suffering 
injury  in  using  the  new  road  through  the  failure  of  the  railway  company 
to  comply  with  such  undertaking  was  entitled  to  redress  feom  the 
company.    Id, 

6.  The  agreement  with  the  county  authorities  for  vacating  the  old  and  con- 

structing a  new  road  was  one  for  the  benefit  of  the  public;  the  company 
accepting  its  benefits  owed  a  duty  to  the  public  compelled  to  use  the  new 
one  to  perform  the  contract  on  its  part;  it  was  not,  in  so  doing,  in  the 
attitude  of  an  independent  contractor  to  make  roads  for  the  county 
authorities;  its  failure  to  remove  obstructing  stumps  as  required  by 
the  road  law  was  a  failure  in  its  undertaking;  and  the  acceptance  of 
the  new  road  by  the  county  authorities  did  not  preclude  action  by  one  of 
the  public  injured  by  such  failure.    Id, 

7.  An  allegation  by  plaintiff  that  the  occupation  of  the  public  road  by  the 

railway  was  unlawful,  being  without  authority,  and  a  prozjUnate  cause 
of  the  injury  on  the  new  road  constructed  to  take  its  plaoe,  if  the 
unlawfulness  of  the  occupation  was  net  proved,  did  not  prevent  recovery 
upon  other  allegations  of  injury  by  def^idant's  default  in  making  a 
proper  road  in  the  new  location.    Id, 

8.  Injury  to  land  by  the  construction  of  a  railway  embankment  causing 

constant  and  regularly  recurring  overflows  is  permanent  in  its  nature, 
and  the  right  to  one  .action  therefor,  embracing  all  future  damages, 
belongs  to  the  owner  At  the  time  of  construction ;  but  when  not  so,  the 
right  is  to  compensation  for  success ve  injuries  as  they  occur,  and  to  the 
owner  at  the  time  each  of  successive  injuries  was  iaflicted.  8t.  Louis 
S.  W,  Ry,  Co,,  of  Texas  v.  Long,  42. 

9.  A  recovery  for  damages  for  overflow  by  a  foraaer  owner,  treating  the 

injury  as  permanent  and  receiving  compensation  for  future  effects  on 
that  theory,  will  not  preclude  a  purchaser  from  him,  without  knowled^ 
of  such  recovery  from  maintaining  his  action  for  overflows  during  his 
ownership  of  the  land  of  a  nature  giving  right  of  action  lor  successive 
injuries  and  not  lor  permanent  nuisance.  Id, 
10.  Compensation  to  the  former  owner  of  land  for  injury  thereto  by  con- 
struction of  a  railway  embankment  and  his  release  of  atl  past  and 
future  damages,  on  the  basis  of  a  permanent  imieanoe,  iby  an  Instinnnent 
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not  of  record,  will  not  preclude  a  flubaequent  purehaser,  having  no  notice 
of  such  transaction  from  his  action  for  injuries  to  him  by  overflows  of 
such  a  nature  as  to  |^ve  right  to  successive  actions  for  damages.    Id. 

11.  In  a  suit  against  a  railroad  company  for  damage  to  land  from  an  over- 

flow caused  by  negligent  construction  of  its  roadbed,  the  court  charged 
the  jury  as  follows:  '*If  you  find  from  the  evidence  tlmt  tlie  defendant 
so  constructed  its  roadbed  .  .  .  aa  to  obstruct  and  impound  the  waters 
of  said  stream,  and  said  embankment  broke,  and  the  flood  caused  therebv 
flowed  over  and  across  plaintiff's  land  and  injured  said  land,  you  will 
find  for  the  plaintiffs."  Held,  not  upon  the  weight  of  the  evidence;  and, 
there  being  no  evidence  tending  to  show  any  otlier  cause  for  the 
impounding  of  the  water,  it  was  not  subject  to  the  objection  that  it 
ignored  the  Question  of  what  might  have  been  the  proximate  cause  of 
siicfa  impounaing.    Misaouri,  K,  d  T,  Ry.  Co.,  of  Tcwas  v,  Chilton,  51G. 

12.  When  sparks  from  a  locomotive  ignite  property  along  its  track  a  presump- 

tion of  negligence  arises,  and  the  injured  party  is  entitled  to  recover 
unless  the  railroad  company  shall  prove  that  the  locomotive  was  provided 
with  the  best  approved  apparatus  for  preventing  the  escape  of  fire  and 
was  properly  operated.  Proof  of  the  ignition  of  the  property  b^  sparks 
from  the  locomotive  makes  a  prima  facie  case  of  negligence  which  must 
be  rebutted  by  the  railroad  company.  Gulf,  C  d  H.  F,  Ry.  Co.  v. 
Meentzen  Bro8.,  416. 

13.  In  an  action  against  a  railroad  company  for  damages  alleeed  to  have  been 

caused  by  sparks  from  an  oil  burning  locomotive,  evidence  considered, 
and  held  insufficient  to  support  a  verdict  against  the  company.    Id. 

14.  In  the  absence  of  evidence  that  a  fire  was  caused  by  tlie  negligence  of  a 

railroad  company,  its  employes  are  under  no  legal  obligaticm  to  assist 
in  extinguishing  the  same.    14. 

Satifioatlon. 

Of  power  of  attorney  by  minor.    See  Guardian  and  Ward,  1, 

EeoelTen. 

1.  A  creditor  holding  a  secured  claim  against  an  insolvent  corporation  in  the 
hands  of  a  receiver,  is  entitled  to  Ijoterest  and  attorneys  fee  upon  his 
claim,  when  the  note  or  other  contract  provides  for  the  same,  so  far  as 
the  same  can  be  paid  out  of  the  proceeds  of  the  securities,  to  the  date 
when  the  claim  is  paid  by  the  receiver.  No  interest,  however,  should  be 
allowed  to  be  paid  out  of  the  general  fund  afjber  the  date  of  the  appoint- 
ment of  the  receiver  unless  there  sliould  be,  after  all  the  debts  and 
expenses  of  the  receivership  are  paid,  a  surplus  to  be  returned  to  the 
stockholders  of  the  corporation,  in  which  case  interest  should  be  paid  in 
full  to  date  of  paymmt  out  o|  such  surplus,  if  iiot  fully  satisfied  out  of 
the  proceeds  of  the  aecurity.  The  rule  that  interest  ceases  to  rim  when 
the  court  takes  charge  of  the  property,  only  applies  in  so  far  as  a 
distribution  of  the  assets  in  the  hands  of  the  receiver  among  the  creditors 
18  concerned,  and  can  not  be  used  to  protect  the  corporation  from  full 
liability,  if  it  be  solvent.  First  Nat'l  Bank  of  Houaton  v.  J.  /.  Campbell 
Co.,  446. 

Eeoitalg. 

In  conveyance  not  conclusive.    See  Deed,  2. 
Of  aerviee  in  judgBieiit.     See  Partition,  4, 

Beoord  of  Title. 

Notice  to  agent.    See  Notice,  1. 
Possession  as  notice.    See  Notice,  2. 
Hecitals  in  deed.    See  Notice,  S. 

Bedemption. 

From  tax  sale.    See  Bomeetead,  7;  Tux  Hale,  /-4* 
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Beleaae. 

Of  damages  for  peiwmal  injury.    See  Contract^  S, 
On  payment  of  part  of  claim.    See  Compromiae,  !• 

Bemlttitiir. 

1.  Error  in  a  charge  whicl(  permitted  the  recovery  of  damages  for  personal 

injuries  in  an  action  by  a  minor  on  account  of  inability  to  work  between 
the  period  of  injury  and  the  date  of  the  legal  removal  of  the  disability 
of  minority  was  cured  by  a  remittitur  of  so  much  of  the  damages 
recovered  as  it  was  possible  that  the  jury  might  have  allowed  for  such 
inability  to  work  during  that  period.    Texas  Cent,  R,  Co.  «.  Wheeler,  604. 

2.  Error  in  submitting  the  expense  for  physician's  bills  and  medicine  as  an 

element  of  damages  recoverable,  in  the  absence  of  proof  that  they  were 
reasonable,  was  cured  by  a  remittitur  by  appellee  of  the  full  amount  of 
such  expense  which  the  evidence  showed;  but  appellee  must  be  held  for 
the  cost.    Eimaton  d  T,  0,  R.  Co,  v,  Cheatham^  1. 

Bepeal. 

By  construction.    See  Intotricating  Liquors,  1,  7* 

Beputation. 

Defamation  of  character.    See  Libel,  1-20, 

Bes  Adjndloata. 

1.  In  an  action  in  the  County  Court  by  a  landlord  against  his  tenant,  the 

latter  pleaded  a  claim  for  damages  of  more  than  $1,000  for  violation 
of  the  lease  contract,  not  as  offset  or  in  reconvention,  but  as  a  plea  to 
the  jurisdiction  of  the  court;  this  plea  being  overruled  and  plaintiff 
having  recovered,  the  tenant  then  sued  on  his  claim  for  damages  in  the 
District  Court,  to  which  action  the  defendant  plead  the  County  Court 
judgment  as  res  adjudicata.  Held  that  such  claim  for  damages,  not 
being  plead  in  reconvention  in  the  County  Court  suit,  and  being  for 
an  amount  beyond  the  jurisdiction  of  that  court,  was  not  and  eould 
not  be  involved  in  or  adjudicated  in  that  proceeding,  and  it  was 
error  to  direct  a  verdict  for  defendant,  the  landlord,  on  his  plea  of  res 
adjudicata.    Dixon  v,  Watson,  412. 

2.  A  recovery  by  a  landlord  against  his  tenant  on  the  lease  contract  was  an 

adjudication  of  all  claims  arising  on  such  contract,  including  damages 
for  failure  to  exterminate  Johnson  grass  on  the  cultivated  land  as  agr^d, 
and  a  bar  to  subsequent  assertion  thereof,  though  such  element  of  damages 
had  not  been  alleged  or  considered  in  the  first  action.    Id, 

Bes  Gestae. 

Complaints  of  bodily  or  mental  suffering.    See  Evidence,  8,  15* 
Statements  affecting  conduct.    See  Evidence,  7, 

Bes  Ipsa  Loquitur. 

Unexplained  bursting  of  heating  apparatus.    See  Negligence,  5. 
Negligence  not  inferred  from  accident.    See  Negligence,  8,  9,  10, 

Bescliiion. 

Promise  not  intended  to  be  kept.    See  Contract,  18, 

Defense  to  action  for.    See  Contract,  21, 

Of  sales,  for  fraudulent  representation.    See  Vendor  and  Purchaser,  1,  t,  5. 

BeTersal. 

Effect  of  rulings  in  second  appeal.    See  Stare  Decisis,  i. 

BeTOcatlon. 

Of  agency  by  death  of  principal.    See  Agency,  1. 

Of  notice  forbidding  sale.     See  Intoxicating  Liquors,  5,  IS,  17. 

Conveyance  by  agent  after.     See  Limitation,  8. 

Of  power  of  attorney.    See  Powers,  i,  2, 
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Soadi. 

Damages  from  obstruction.    See  Eighmyu^  i. 
Dedication  of.    See  Highways,  2, 
Prescription  by  permissive  use.     See  Highways,  S,  J^ 
Obstruction  by  telephone  company.     See  Highways,  6,  5. 
Obstruction  by  street  railway.     See  Highways,  1-12. 
Change  by  railway  company.    See  Railtoays,  4-7. 

Sales. 

Commissions  of  agent  for  making.    See  Agency,  i,  6,  6;  Oontraott  5. 

Of  homestead  by  husband.     See  Homestead,  1,  2,  S. 

Of  intoxicants.     See  Intoxicating  Liquors,  1-20, 

For  purpose  of  partition.     See  Partition,  i. 

Of  public  land.    See  School  Land,  2. 

Of  county  school  land.    See  School  Land,  6,  7,  8,  9, 

Of  land  by  parol.    See  Specific  Performance,  i-^. 

For  taxes.    See  Taw  Sale,  1,  2,  8. 

1.  When  goods  are  sold  at  a  certain  price  f.  o.  b.  cars  at  place  of  shipment, 

but  the  consignee  has  the  right  of  inspection  and  approval  before 
accepting  them,  the  title  to  the  goods  remains  in  the  consignor  until 
the  goods  are  accepted  by  the  consignee.  Missouri,  K.  d  T,  Ry,  Co, 
V,  Hopkins,  166. 

2.  Where  there  is  a  sale  of  personal  property  to  be  delivered,  and  no  express 

warranty  that  would  survive  delivery,  tlie  purchaser  can  not  after- 
wards complain  of  visible  defects  therein,  but  will  be  held  to  the  contract 
price  when  he  accepts  the  property  upon  delivery,  having  an  opportunity 
to  examine  the  same.  And  this  is  true  although  he  continuously 
protested  that  the  property  was  not  of  the  kind  or  quality  contracted 
for.    Edwards  v,  Wooldridge,  512. 

3.  In  a  suit  for  the  contract  price  of  certain  safes  sold  by  plaintiff  to 

defendant,  charge  of  the  court  considered,  and  held  reversible  error  in 
that  it  deprived  plaintiff  of  the  right  to  recover  if  defendant  within  a 
reasonable  time  notified  plaintiff  that  the  safes  were  not  satisfactory, 
although  defendant  may  have  retained  possession  of  and  used  the  safes. 
Id, 

4.  The  retention  and  use  of  personal  property  delivered  in  pursuance  of  an 

executory  contract  of  sale  will  amount  to  an  acceptance  of  the  sale 
when  the  alleged  defects  are  patent  and  must  have  been  observed  when 
the  property  was  received.     Id, 

Bohool  Blstrlot. 

City  as  independent  district.    See  Constitutional  Law,  £• 

Bohool  Eovie. 

Land  dedicated  for.     See  Dedication,  1, 

School  Land. 

1.  Under  the  provisions  of  article  2308,  Sayles  Civ.  Stats.,  a  copy  from  the 

records  of  the  State  Treasurer  of  an  account  duly  certified  by  him 
showing  the  payment  of  principal  and  interest  due  the  State  by  a 
purchaser  of  school  land,  is  competent  evidence,  and  not  subject  to 
the  objection  that  it  was  the  conclusion  of  the  treasurer.  Zettlemeyer 
V.  State,   649. 

2.  When  school  land  has  been  sold  and  awarded  by  the  Commissioner  of  the 

General  Land  Office  to  one  purchaser  such  sale  and  award  will  be 
presumed  to  be  valid,  and  the  burden  of  proof  is  on  a  subsequent 
purchaser  of  the  same  land  to  prove  the  invalidity  of  the  first  sale 
and  award.  The  action  of  the  Commissioner  is  not  conclusive  upon 
the  question  of  conflicting  property  rights  of  the  claimants.    Id, 

3.  It  seems  that  under  the  case  of  Logan  v.  Curry,  95  Texas,  668,  a  certificate 

of  occupancy  by  the  Commissioner  of  the  Land  Office  is  conclusive  of 
the  question  of  occupancy  of  the  home  section  by  a  purchaser  of  school 
land.    Id, 

4.  A  purchaser  of  school  land  who  had  proved  his  three  years'  occupancy  of 
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the  home  section  At  the  time  he  applied  ler  and  wae  Awasded  an 
additional  section,  is  not  required  to  oooupy  ^either  aeotion  lor  three 
years  next  alter  the  purchase  of  the  additional  aeoiion.    id. 

6.  Evidence  conaidered  and  held  to  require  the  submission  of  the  iaaoe  aa  to 

whether  there  had  been  a  informal  cancellation  of  a  previous  lease 
of  school  land  at  tlie  time  plaintiff  made  applioation  to  purdiaae  it. 
There  was  no  foimal  entry  of  cancellation;  but  the  two  lessees  had 
ceased  to  pay  rent,  one  had  transferred  his  rights  to  the  other,  and  the 
Land  Comnussioner  had  notified  the  county  clerk  that  the  lease  had 
been  cancelled  and  tliat  the  land  was  again  on  the  market,  and  had 
accepted  an  application  for  the  purchase.  Trimble  v.  Burraugha,  266. 
0.  The  power  of  a  county  to  sell  or  lease  its  school  land  includes  by  implication 
the  power  to  give  its  lessee  an  option  or  preference  right  to  puischase  the 
land,  especially  where  the  option  is  granted  as  an  incident  to  and  in 
furtherance  of  the  lease.  This  is  evidenced  by  the  provisions  of  the 
Constitution,  the  decisions  of  tlie  courts,  and  the  laws  giving  a  like 
privilege  to  lessees  of  State  school  land.    Ellard  e.  Cow,  60. 

7.  Plaintiffs  held  a  lease  upon  county  school  land  with  a  preference  right  to 

purchase  should  the  county  offer  the  same  for  aale;  the  county  did 
offer  the  land  for  sale  and  the  plaintiffs,  together  with  aeveral  other 
parties,  became  the  joint  purchasers,  plaintiffs  waiving  their  preferred 
right  to  buy  for  the  benefit  of  their  copurchasers,  but  stipulating  that 
in  the  event  any  one  of  said  copurchasers  should  fail  to  take  the  part 
allotted  to  him,  plaintiffs  should  have  the  right  to  pay  for  axid  take  such 
part ;  one  of  said  copurchasers  failed  to  consummate  the  purchase  of  his 
part  and  attempted  to  transfer  his  right  to  his  copurchaaers.  Held, 
the  stipulation  and  reservation  to  plaintiffs  of  the  preferred  rj^ght  to  buy 
the  interest  of  the  defaulting  purchaser,  was  valid,  and  the  other  co- 
purchasers  were  not  in  a  position  to  repudiate  the  aame.    Id. 

8.  Where  a  county,  by  its  properly  constituted  authority,  offers  to  sell  its 

school  land  and  voluntarily  fixes  a  price  on  the  same,  the  fact  that 
several  prospective  purchasers  combine  and  huy  the  land  jointly  at 
the  price  and  upon  the  terms  demanded  by  the  county,  would  not  render 
the  agreement  between  the  purchasers  as  to  the  joint  purcihase  and  the 
division  of  the  land  among  themselves  void  as  tending  to  prevent  com- 
petition, in  the  absence  of  evidence  that  the  land  did  not  aell  for  its 
value  or  that  the  sale  was  unfairly  made.     Id. 

0.  Where  a  county  sells  its  school  land  to  several  parties  as  ^otenants,  taking 

their  joint  note  for  the  purchase  money  and  a  lien  upon  the  entire  tract 
to  secure  the  same,  the  county  is  not  a  proper  party  in  a  -suit  between 
the  purchasers  as  to  i^eir  re^>eative  ri^ts,    Zd. 

Search  and  Seizure. 

1.  The  officers  of  the  customs  service  are  not  authorized  by  the  liunss  of  the 

United  States  to  enter  a  private  residence,  search  for  and  seize  property 
without  warrant,  even  though  they  have  reasonable  cause  to  suspeot4liat 
tke  property  has  been  imported  contrary  to  la^.  B^n  Amianio  Light 
Pub.  Co.  V.  Lewy,  23. 

Seoo^^daxy  ETldeoce. 

Carbon  copy.    See  Evidence,  SO. 

Predicate  for  admission.     See  Evidence,  S2. 

Diligence  to  discover  original.    See  Evidence,  SS, 

Of  execution  of  deed.    See  Evidence,  98. 

No  degrees  in.    See  Evidence,  S9, 

Service  of  Frocess. 

Defendant  residing  beyond  State.     See  Judgment,  J. 
By  publication.    See  Partition,  2,  S,  4. 

Setoff  and  Coimterclaliii. 

After  appeal  from  Justice  Court.    See  Appeal,  2. 
Not  adjudged  in  former  action.    See  Rea  Adjudicaia,  I, 
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SettleiiieBt. 

Of  damages  f^  p^motOLi  injury.    See  Contra^,  $. 
Ou  payment  of  part  of  claim.    See  CompromU^,  1, 

Slgauitnre. 

To  affidavit  for  attachment.    See  Attaohm^i,  1, 

Sleeping  Car. 

Directions  to  passengei^s  by  employes.    See  Carriers  of  Paaaengera,  6,  7,  8. 
Indemnity  to  railway.    See  Indemnity,  J,  2. 

BmuKling. 

1.  Smuggling  consists  of  the  clandestine  introduction  of  goods  subject  to  duty 
with  the  intent  to  defraud  the  Government.  Ban  Antonio  Light  Pub,  Co. 
V,  Lewy,  23. 

Bpeelfle  Perf ormanoe. 

1.  Plaintiff,  who  had  taken  exclusive  possession'  of  and  improved  land  under 

a  parol  agreement  of  sale,  was  not  precluded  from  maintaining  an  action 
for  specific  performance  by  having  thereafter  admitted  the  vendor  into 
joint  possession  with  him,  subordinate  to  and  under  contract  with 
plaintiff.    Bahcock  tr.  Lewie,  8. 

2.  Where  the  vendor,  in  a  parol  contract  for  the  sale  of  land^  repudiates  the 

agreement  and  refuses  to  convey  except  on  payment  of  a  greater  sum, 
the  purchaser,  insisting  on  the  contract  being  carried  out,  is  not  bound 
to  first  make  a  formal  tender  of  the  balance  of  purchase  moiiey  due 
thereunder.     Id, 

3.  Evidence  considered  and  held  to  show  a  payment  of  part  of  purchase  money 

and  the  making  of  valuable  im]!>rovements  ulider  a  parol  contract  to 
sell  land,  neither  of  wliich  could  be  held  too  trivial  to  entitle  the 
purchaser  to  specific  performance.     Id, 

4.  The  fact  that  the  vendor  in  a  parol  contract  for  sale  of  land  furnished 

materials  and  labor  for  the  erection*  of  improvements  thereon  did  not 
entitle  him  to  add  the  amount  so  expended  to  the  price  the  purchaser 
must  pay  to  get  a  conveyance  where  such  wiis  not  their  agreement,  or 
where  he  was  to  receive  his  compensation  otherwise,  as  by  joint  use  of 
the  improvements.    Id, 

Stare  Decisis. 

1.  Where  a  judgment  is  reversed  with  remand  for  general  retrial  of  the  issues, 
the  court  will  not  usually  re-examine  questions  determined  on  the  first 
appeal,  but  it  is  not  bound  to  follow  sUch  rulings  and  may  reverse  and 
revise  them  when  incorrect.    Ooodeon  v,  FitzgerfM,.Z2Q, 

Statement  of  Pacts. 

Repeal  of  Stenographer's  Act.    See  BiUe  of  Exception,  i. 

Conflicting  with  bill.     See  BilU  of  Exception,  2;  Practice  on  Appeal,  5, 

1.  Under  and  by  reason  of  the  provisions  of  the  Act  of  the  Legislature 

approved  May  25,  1907  (Gen.  Laws,  1907,  p.  609),  the  original  state- 
ment of  facts,  whether  prepared  by  a  court  stenographer  or  otherwise, 
must  be  sent  up  with  the  record  on  appeal.  A  statement  of  facts 
copied  into  the  transcript  will  not  be  considered.  Williama  t?.  Rohert- 
eon,  699. 

2.  In  the  absence  of  a  statement  of  facts,  assignments  of  error  that  go  to 

the  sufficiency  of  the  court's  charge  and  the  evidence  will  not  be  con- 
sidered.   Id, " 

Statutes. 

Delegating  legislative  power.     See  Conetitutional  Law,  1, 

Title  of  Acts.    See  Constitutional  Law,  2,  S, 

Constructive  repeal.    See  Intoxicating  Liquors,  1,  7. 
1.  The  Legislature  is  judge  of  the  emergency  requiring  a  law  to  take  effect 
at  once;  and  a  recital  in  an  Act  creating  a  new  charter  for  a  city  that 
the  existing  one  w&s  wholly  insufficient  and  unsuitable  and  that  there 


718  Indbx. 

StatntM-^ontiniied. 

IB  an  immediate  necessitv  for  enlarged  powers,  is  held  to  refer  to  the 
necessity  that  the  Act  take  effect  at  once,  as  well  as  to  that  for  suspen- 
sion of  the  rules  goveminff  its  passage,  and  to  show  a  sufficient  declara- 
tion of  emergency  with  relation  to  the -time  of  its  taking  effect.  Orrick 
V.  City  of  Ft.  Worth,  309. 

Statntet  Cited. 

[Revised  Statutes  of  Texas.] 

Article  6.    Affidavits.     Davia  v.  Sherrill,  261. 

Article  62.    Archives.    Sullivan  v.  Solia,  466. 

Articles  331a,  331b.     Carriers.     Oalveaton,  E,  d  d.  A.  By.  Co.  v.  Piper 

Co.  574. 
Article  661.    Corporate  management.    Dycua  v.  Trader^  B.  d  T,  Co.,  176. 
Article  608.    Use  of  street  by  telephone  company.     South  Tew.  Tel.  Co. 

V.  Tahb,  216. 
Articles  851-866.    Claims  against  counties.    Shook  v.  Colorado  County,  475. 
Article  1018.    Assignment  of  error.    Buchanan  v.  Burnet,  72. 

City  of  San  Antonio  v.  Alamo  Nat*l  Bank,  663. 
Article  1104c.    Change  of  venue.    Johnson  v.  Lang  ford,  308. 
Article  1235.    Citation.      Menard    v.    McDonald,    633. 
Article  1265,  subd.   10.    Pleading  failure  of  consideration.     Baldwin  v. 

Self,  510. 
Article  1278.    Continuance.    Ft.  Worth  d  R.  0.  Ity.  Co.  v.  Eddleman,  182. 
Article  1353.    Remittitur.    Western  U.  Tel.  Co.  v.  Bradford,  396. 
Articles  1426,  1438.    Costs.    Perry  v.  Rogers,  598. 
Article  1585.    Plea  of  privilege.     Johnson  v.  Langford,  398. 
Article  1603.    Pleadings  in  Justice  Court.    Davis  v.  Morris,  185. 
Article  1860.    Estates  of  decedents.     American  Nat'l  Bank  of  Paris  v. 

First  Nafl  Bank  of  Clarksville,  525. 
Article  2307.    Evidence,  surveyor's  records.    Sullivan  v.  Solis,  471. 
Article  2308.    Evidence.    Zettlemeyer  v.  Shuler,  650. 
Article  2312.    Record  of  title.     Klumpp  v.  Stanley,  242. 
Article  2336.    Executions.     Menard  v.  McDonald,  632. 
Article  2300.    Execution.     Menard  v.  McDonald,  630,  632. 
Articles  2495c,  2495m  (Sayles).    Costs.     Wright  v.  Deaver,  132. 
Article  2519.    Forcible  entry  and  detainer.     Walther  v.  Anderson,  365. 
Article  2968.    Community  property.    Rowlett  v.  Mitchell,  591. 
Article  2978.    Divorce.     Oamhlin  v.  Gamhlin,  480. 
Article  2996.    Jurisdiction.     Texas  d  P.  Ry.  Co.  v.  Butler,  328. 
Article  3105.    Judgments.    City  of  San  Antonio  v.  Alamo  Xat'l  Bank,  564. 
Article  3268,  subd.  3,  6.    Statutory  construction.     Teans  Central  Ry.  Co. 

V.  Wheeler,  606. 
Article  3344.    Limitation.    Simpson  Batik  v.  Smith,  350;  Wall  v.  Lubhoek, 

411. 
Article  3351.    Limitation.    Perry  v.  Ball,  140. 
Article  3380.    Liquor  dealers.    Saunders  v.  Alvido  d  Laserre,  357. 
Articles  3494u,  3498v  (Sayles).    Suit  by  next  friend.    Hart  v.  Hunter,  81. 
Articles  3499,  3501.    Minors.     Texas  Central  Ry.  Co.  v.  Wheeler,  606. 
Article  3621.    Sale  for  partition.    Menard  v.  McDonald,  630,  633. 
Article  4218v.    Lease  of  school  land.    Trimble  v.  Burroughs,  269. 
Article  4218w.    School  land.     Ellard  v.   Cox,  67. 
Article  4494.    Railways.    Texas  Central  R.  R.  Co.  v.  Wheeler,  610. 
Articles  4597-4600.    Record  of  title.     Wall  v.  Lubbock,  411. 
Article  4792.    County  bridges.     Webb  County  v.  Hasie,  21. 
Article  5270.    Trespass  to  try  title.    Perry  v.  Rogers,  598. 
Rev.  Stats.    Final  Title.    Sec.  3.     Statutory  construction.     Texas  Central 

By.  Co.  V.  Wheeler,  606. 

[Acts  of  Legislature.] 

Act  of  April  30,  1846.     Laws  1st  Leg.,  p.  156.     Married  woman's  deed. 

Klumpp  V.  Stanley,  242. 
Act  of  March  26,  1901.    Laws  27th  Leg.,  p.  30.    Libel.    San  Antonio  Light 

Pub.  Co.  V.  Lewy,  33,  34;  Fleming  v.  Mattinsoi^,  479. 
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Act  of  March,  1903.    Laws  28ih  Leg.,  p.  84.    Stenographera.    Bhooh  v. 

Colorado  County^  474. 
Act  of  March  1,  1905.     Laws  29th  Leg.,  p.  21.     Franchise  tax.     Qaar, 

Bcott  d  Co.  17.  Shannon,  639,  640,  643. 
Act  of  April  11,  1905.     Laws  29th  Leg.,  p.  100.     Franchise  tax.     Oaar, 

Scott  d  Co,  V.  Shannon,  639,  640,  643. 
Act  of  April  15,  1905.    Laws  29th  Leg.,  p.  163.    School  land.    Zettlemeyer 

V,  ShulcTf  651. 
Act  of  April  15,  1907.    Laws  80th  Leg.,  p.  198.     Courts.     HilUnan  v. 

Qallighcr,  41. 
Act  of  April  16,  1907.    Laws  30th  Leg.,  p.  206.    Injunctions.    Orrich  v. 

City  of  Ft,  Worth,  825;  Teaas^d  P.  B.  R.  Co.  v.  Butler,  328. 
Act  of  April  16,  1907.    Laws  30th  Leg.,  p.  212.    Occupation -tax.    Jelinek 

V.  State,  403. 
Act  of  April  18,  1907.    Laws  30th  Leg.,  p.  246.    Disorderly  house.    Jelinek 

D.  State,  404. 
Act  of  April  18,  1907.    Laws  30th  Leg.,  249.    Change  of  venue.    Johnson 

«.  Lanford,  398. 
Act  of  April  18,  1907.     Laws  30th  Leg.,  p.  268.     Intoxicating  liquors. 

Harrison  v,  Dickinson,  86;  Jelinek  v.  State,  404. 
Act  of  April  23»  1907.    Laws  30th  Leg.,  p.  308.    Validating  recorded  instru- 
ments.   Klumpp  17.  Stanley,  242. 
Acts  of  May  14,   1907.     Laws  30th  Leg.,  p.  446.     Statement  of  facts. 

Williams  v.  Robertson,  599. 
Act  of  May  25,  1^07.    Laws  30th  Leg.,  p.  509.    Stenographers.    Williams 

17.  Robertson,  599. 

[Special  Laws.] 

Act  of  April  10,  1901.     Special  Laws  27th  Leg.,  p.  13.     Charter  of  Ft. 

Worth.    Orrick  v.  City  of  Ft.  Worth,  314,  317,  320. 
Act  of  February  26,   1907.     Special  Laws  30th  Leg.,  p.  84.     Charter  of 

Ft.  Worth.     Orrick  v.  City  of  Ft.  Worth,  314,  317,  320. 
Act  of  April  13,  1907.    Spscial  Laws  30th  Leg.,  p.  568.    Charter  of  City 

of  Dallas.     Kissinger  v.  Hay,  297. 

[Paschal's  Digest.] 

Articles  4440,  4461.    Confirmation  of  land  grants.    Sullivan  v.  Solis,  460. 
Article  5826.      Land  titles.    Sullivan  v.  Solis,  468. 

[Hartley's  Digest.] 
Articles' 1174,  1557.    Guardian's  sale.  Menard  v.  McDonald,  631. 

[United  States  Rev.  Stats.] 

Sec  8066.    Search  and  seizure.    San  Antonio  Light  Pub.  Co.  v.  Lewy,  34. 
Sees.  4066,  4053.    Postmasters.  Qriffin  v.  Zuber,  293. 

[Acts  of  Congress.] 

Act  of  February  4,  1887.    Interstate  Commerce.    Galveston  H.  d  S.  Ry.  Co. 

17.  Piper  Company,  572. 
Bankruptcy  Act,  1898,  sec.  68.    Mutual  debts.     Chemical  Nat'l  Bank  v. 

Kiam,  257. 

Btatnte  of  Trauds. 

Parol  sale  of  land.    See  Speoifio  Performance,  l^J^ 

Btenographen. 

Bepeal  of  act.  See  Bills  of  Ewception,  1, 
1.  Under  the  provisions  of  the  Stenographer's  Act  of  1903  (Gen.  Laws,  1903, 
p.  84)  each  county  in  a  judicial  district  composed  of  more  than  one 
county  is  liable  for  the  fees  of  a  court  stenographer  only  to  the  extent 
of  the  fund  arising  from  fees  taxed  as  cost  in  each  case  and  collected  by 
the  county;  but  to  this  extent  the  liability  is  absslute.  Shock  v.  Colorado 
County,  473. 
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2.  Under  the  proTiflioBs  ai  the  SteJIo^rAfOier't  Act  of  190&,  »  oonri  itenog- 
rapher  appointed  by  a  District  tfudge  of  ai  Judicial  district  composed  of 
more  than  one  county^  does  liot  work  for- the  stenographei^fl  fees  collected 
by  the  county.  The  prcfyiaioii  in  said  Act  for  tlie  collection  of  stenog- 
rapher's fees  is  merely  a  mode  given  the  county  to  obtain  the  money  with 
which  to  pay  the  stenographer;  therefore,  in  case  of  conitictiAg  claims 
to  payment  out  of  fund  so  prbvided,  the  claims  should  be  paid  in  the 
order  of  their  priority,  and  not  out  of  fees  only  ooUeeted  from  caaea 
filed  during  the  efficial  term  of  the  steoognqpher.    Id. 

Btreeti. 

Lots  bounded  on.    See  S6und€iriea,  1, 

Damages  by  obstruction.    See  Highway,  1, 

Dedication  of.    See  Highway,  2. 

Prescription  by  permissive  use.    See  Highways,  St  4» 

Obstruction  by  telephone.    See  Highway,  5,  6. 

Abandoned  street  car  track.     See  Highway,  1-12. 

Adverse  possession  of.     See  Limitation,  IS, 

Injury  at  railway  crossing.     See  Xegligcnee,  11,  12,  IS,  H,  it. 

Injury  to  pedestrian.     See   "Negligence,  2t,  22. 

Maintenance  of  street  car  track.     See  Negligence,  2S,  2^. 

Street  Bailwayi. 

Abandonment  of  track.    See  Highways,  1-12, 

Care  toward  passenger  alighting.     See  Negligence,  11^  18. 

Running  down  pedestrians.    See  Negligence,  ll). 

Respective  rights  to  use  street.    See  Negligence,  21.  * 

Duty  to  keep  lookout.     See  Negligence,  22. 

Obstruction  of  street.    See  Negligence,  2S,  2}. 

Sunday. 

Labor  in  lessening  damages.     S^  Carriers  of  Ooods,  19. 

Sureties. 

Bond  to  be  signed  bv  three.    See  CoHtraet,  1. 

On  garnishment  bond.     See  Oamishment,  1,  2. 

On  bond  of  liquor  dealers.     See  Intoxicating  Liquors,  18. 

On  bond  of  officer.    See  Principal  and  Surety,  1-i, 

Surrey. 

Opinion  of  surveyor  as  to  bouiidari^s.    See  Evidence,  21. 

Surveyor's  records.    See  Evidence,  2i, 

Recitals  by  surveyor.  See  Evidence,  25, 

Field  notes  of  adjacent  tradk.    See  Evideltee,  26, 

Map  of  ceustyi    See  Evidence,  21, 

SurriTor. 

Notice  of  equity.     See  Butden  of  Proof,  2, 

Sale  of  community  property.    See  Innocent  Purohaserg  i-f* 

Taxation. 

For  permit  to  do  business.     See  Foreign  Corporation,  1,  2. 
Voluntary  payment.     See  Payment,  2,  S, 

1.  Charging  a  reasonable  fee  for  the  issuance  of  a  license  to  owii  abd  o)ieHiU 

a  public  vehicle  in  a  city)  is  not  double  taxaticm,  and  therefore  is  not 
unconstitutional.     Kissinger  v.  Hay,  206. 

2.  A  license  tax  on  foreign  corporations  is  not  invalid  if  eoual  aiid  uniforth 

in  its  operation  and  application  to  all  of  that  elass)  tnou^  a  like  tax 
is  not  imposed  on  domestic  corpora tioAs.  Gaar,  8eoU  d  Co.  v.  Shannon, 
634.  ^  ^ 

3.  It  seems,  in  the  opinion  of  Mr.  «Tustice  Rice,  that,  in  an  action  to  recover 

back  from  the  Secretary  of  State  taxes  illegally  collected  by  him  from 
a  corporation,  the  petition  should  allege  that  the  money  collected  was 
still  in  the  possession  of  that  officer.    Id, 
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tu  Sale. 

ter  Redepaption  from.    See  Homestead,  7. 

»^i  1.  Where  a  ri^ht  to  redeem  from  tax  sale  exUts,  the  purchafler  acquires  no 

^  constructive  possession  or  right  to  possession  during  its  eotmnuaiMe. 

^  Bente,  Ec^outor,  v.  Sullivan,  454. 

yn  2.  The  effect  of  a  tax  sale  and  the  rights  thereunder  are  to  be  determined  by 

n^'  the  law  in  force  at  the  time  of  the  sale;   and  a  right  of  redemption 

E-t  exists,  if  given  by  the  law  then  in  force,  though  the  sale  was  for  back 

'9s  taxes  accruing  at  a  time  when  the  law  gave  no  right  to  redeem.    Id. 

3.  A  judgment  and  sale  for  back  taxes  which  expressly  recognized  the  right 

of  the  owner  to  redeem  was  conclusive  as  to  the  existence  of  that 
right  in  a  controversy  as  to  the  homestead  rights  between  the  widow 
and  the  independent  executor  of  such  owner,  both  claiming  under  him.  Id. 

4.  Parol  evidence  of  the  purpose  and  consideration  of  an  agreed  judgment 

recovering  land  and  a  conveyance  from  the  party  recovering  to  his 
adversary,  not  contradicting  the  record  or  deed,  was  admissible  to  show 
that  the  transaction  was  in  effect  a  redemption  of  the  land  from  a  tax 
sale.  Id, 

Telegraph  and  Telq^hone. 

Guy  wire  in  public  road.    See  Highway,  5,  6» 

1.  A  telegram,  notifying  a  wife  of  the  death  of  her  husband,  was  sent  by 

one  person  in  the  name  of  another  who  was  absent  at  the  time;  an 
answer  to  the  telegram  addressed  to  the  party  whose  name  was  signed 
to  it,  requesting  that  the  funeral  be  delayed,  could  not  have  been 
delivered  to  him  in  person  because  of  his  absence,  but  it  would  have 
been  delivered  to  the  party  who  sent  the  first  message,  and  the  purpose 
of  the  answer  would  have  been  accomplished.  Pleading  and  evidence 
eonsidered,  and  held  to  warrant  the  submission  of  this  issue  to  the  jury. 
We^em  U.  Tel.  Co.  v.  Moran,  117. 

2.  The  fact  that  a  telegraph  company  accepts  for  transmission  a  message 

which  in  and  of  itself  fives  notice  of  its  importance,  carries  with  it 
an  implied  obligation  ox  prompt  delivery.     Id. 

3;  la  a  suit  against  a  teleffrapn  company  uppn  its  contract  to  furnish  plain- 
tiff eorrect  reports  of  the  Chicago  grain  market,  the  damages  sought 
being  iot  losses  in  the  purchase  and  sale  of  grain  for  future  delivery 
oaused  by  incorrect  reports  of  the  market  being  furnished,  the  evidence 
is  considered  and  held  sufficient  to  support  a  conclusion  that  such 
transactions  contemplated  the  actual  purchase  and  delivery  of  the 
grain,  and  not  a  mere  gaming  agreement,  and  to  support  a  recovery 
by  plaintiff.     Western  77.  Teh  Co.. v.  Bradford,  392. 

4.  An  undertaking  by  a  telegraph  company  to  furnish  plaintiff  correct  market 
reports  imposed  an  absolute  duty,  and  the*  right  to  recover  for  a  breach 
of  such  contract  by  furnishing  incorrect  ones  was  not  dependent  on  the 
establishment  of  negligence  with  respect  to  such  reports.    Id. 

6.  Where  plaintiff  made  contract  for  purchase  of  grain  on  the  faith  of  incorrect 
information  furnished  him  by  defendant  who  had  contracted  to  correctly 
advise  him,  the  measure  of  plaintiff's  damages  is  the  difference  between 
the  erroneous  price  quoted  by  defendant  and  the  correct  or  real  price 
on  that  date  and  market.  Neither  the  difference  between  the  amount 
paid  on  faith  of  the  erroneous  information  and  the  price  at  which 
plaintiff  had  contracted  to  sell  the  grain,  he  having  bought  it  to  fill 
such  contract,  nor  the  difference  between  the  amount  plaintiff  paid 
for  the  grain  to  fill  his  contract  and  the  lowest  amount  for  which  he 
could  have  purchased  same  on  other  dates  in  time  to  fill  his  contract 
could  be  considered  in  measuring  his  damages.    Id. 

Tender. 

Of  purchase  money.    See  Specific  Performance,  2. 

Timber. 

Damages  for  conversation.    See  Vendor  and  Purchaser,  6,  t. 
^  ^         Vol.  Lll.  Civil— 46. 
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Time. 

Of  filing  bond.    Bee  Appeal  Bond,  1,  2. 

Treipasser. 

Injunction  against.     See  Injunction,  11. 

Trespau  to  Try  Title. 

Notice  of  equity.    See  Burden  of  Proof,  1,  2, 

Plea  of  not  guilty.    See  CoaU,  1. 

Purchaser  from  surviving  busband.    See  Innocent  Purchaser,  2,  S. 

1.  Defendant  in  trespass  to  try  title  can  introduce  evidence  of  an  outstanding 

equitable  title  in  a  third  party  only  when  he  shows  that  he  claims 
under  it.    Trimble  v.  Burroughs,  266. 

2.  Under  the  general  allegation  of  title  in  an  action  of  trespass  to  try  title 

in  this  State,  the  rights  of  the  plaintiff  are  as  broad  as  the  rights  of 
the  defendant  under  a  plea  of  not  guilty.  Either  party  is  entitled  to 
show  any  title  they  may  have,  legal  or  equitable,  or  any  facts  which 
would  defeat  the  title  shown  by  his  opponent.  It  is  therefore  not 
necessary  for  the  plaintiff  in  such  action  to  plead  title  by  estoppel 
against  the  defendant.    Pierce  v,  Texas  Rice  Dev.  Co.,  205. 

3.  A  warrantor  of  title  to  land,  when  made  a  party  to  a  suit  of  trespass  to 

try  title  involving  the  title  conveyed  by  him,  may  interpose  any  defense 
that  his  warrantee  might  interpose,  including  estoppel.    Id. 

4.  Where  plaintiff  in  trespass  to  try  title  showed  a  prima  facie  right  to 

recover,  by  conveyances  carrying  the  title  of  the  original  grantee, 
defendant,  who  had  plead  only  not  guilty  and  limitation,  could  not 
defeat  plaintiff's  recovery  by  showing  that  the  land  was  listed  as  the 
property  of  a  partnership  formerly  owning  it,  in  an  auction  sale  of  the 
assets  of  such  partnership,  and  that  he  had  acquired  an  interest  therein 
under  such  sale.  There  being  no  conveyance  from  such  partnership, 
the  right  so  claimed  was  not  a  title,  interest  or  right  in  the  land,  but 
a  mere  right  to  acquire  one,  which  required  special  pleadings  to  enable 
him  to  assert  it.    Isbell  v.  Southtcorth,  399. 

5.  Where  the  plaintiffs  in  trespass  to  try  title  seek  to  have  a  deed  executed 

by  their  ancestor  set  aside  and  to  recover  the  entire  tract  of  land 
thereby  conveyed,  they  can  not  complain  that  the  judgment  which 
awards  to  them  only  a  small  portion  of  the  tract  sued  for  does  not 
describe  the  same  by  metes  and  bounds.    DeRoach  v.  Clardy,  233. 

6.  The  fact  that  a  defendant  in  trespass  to  trv  title  pleads  his  title  spc^eially 

and  fails  in  his  proof  of  the  same  will  not  entitle  the  plaintiff  to  a 
judgment  for  the  land  in  controversy  unless  he  proves  a  right  in  himself 
to  do  BO.    Id. 

TmstB. 

Purchase  with  wife's  money.    Bee  Wife^s  Separate  Property,  i. 

TTndne  Influence. 

Contract  obtained  by.     See  Evidence,  5. 
Defective  mental  capacity.     See  Will,  1. 

ITnlawfnl  Contract. 

Appointment  to  public  ofiice.     See  Contract,  1,  2. 

Vendor  and  Purchaser. 

Boundaries  fixed  by  agreement.     See  Boundaries,  7. 

Unrecorded  deed.    See  Notice,  1. 

Parol  sale  of  land.    See  Specific  Performance,  1-i. 

Defense  by  warrantor.  See  Trespass  to  Try  Title,  S. 
1.  An  unqualified  declaration  of  ownership  of  land  and  of  title  thereto  Is 
an  afiirmation  of  fact  as  distinguished  from  an  expression  of  opinion 
although  it  may  involve  an  opinion  as  to  the  legal  sufficiency  of  the 
evidences  of  such  title;  and  such  declaration  constitutes  such  legal  fraud 
in  case  the  title  proved  invalid  as  will  authorize  a  court  of  equity  to 
rescind  the  contract  and  decree  a  return  of  the  purchase  money  paid. 
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when  it  is  shown  that  the  vendee  had  a  right  to  rely  and  did  rely  on 
said  declaration  and  was  induced  thereby  to  make  the  purchase  and 
pay  the  money,  and  it  is  immaterial  wliether  such  declaration  was  made 
with  or  without  knowledge  of  its  falsity;  nor  does  the  fact  that  the 
vendee  accepted  a  deed  with  covenants  of  warranty,  deprive  him  of 
his  remedy  of  rescission.    Buchanan  v,  Burnett,  68. 

2.  The  fact  that  the  vendee  made  a  partial  investigation  of  the  title  to  the 

land  before  purchasing  the  same,  will  not  affect  his  right  to  a  rescission 
if  he  was  in  fact  induced  to  purchase  by  false  representations  of  the 
vendor  as  to  the  validity  of  his  title.    Id. 

3.  The  representation  by  a  vendor  as  to  the  validity  of  his  title,  even  though 

only  the  expression  of  an  opinion,  is  not  always  harmless;  such  repre- 
sentation may  lull  suspicion  or  cause  an  imperfect  examination  of  the 
title  by  the  vendee.  In  order  to  obtain  a  rescission  of  a  contract  of 
sale  it  is  not  necessary  that  the  vendee  should  relj^r  solely  on  the 
false  representations  of  the  vendor  as  to  the  title.  It  is  sufficient  if  he 
acceptea  the  representations  as  true  and  was  induced  thereby  to  make 
the  purchase,  and  the  fact  that  the  vendee's  belief  in  said  representations 
was  strengthened  by  other  things  or  the  statements  of  other  parties, 
is  immaterial.     Id. 

4.  The  superior  title  which  remains  in  the  vendor  of  land,  where  the  vendor's 

lien  is  expressly  reserved  in  the  deed  to  secure  the  purchase  money 
note  given  therefor,  descends  upon  the  death  of  the  vendor  to  his  heirs, 
and  will,  when  conveyed  by  them  to  an  assignee  of  such  note  after  it 
is  barred  by  the  statute  of  limitation,  support  an  action  of  trespass  to 
try  title  by  him  to  recover  the  land.  Atteherry  v.  Burnett,  617. 
6.  The  grantor  of  land  who  has  delivered  possession  to  the  grantee  retains 
an  equitable  lien  upon  the  land  for  the  unpaid  purchase  money  althougli 
he  has  taken  no  distinct  agreement  or  separate  security  for  it,  and 
even  though  the  deed  recites  that  the  consideration  has  been  fully 
paid.  The  burden  is  on  the  vendee  to  show  that  this  lien  has  been 
waived,  and  the  mere  fact  that  the  vendor's  lien  clause  in  a  blank  form 
of  deed  was  erased  when  the  deed  was  prepared,  does  not  establish 
such  waiver  when  the  vendee,  after  obtaining  possession  of  the  deed  and 
land,  refused  to  pay  the  cash  recited  in  the  deed.  Springman  v. 
Hawkins,  249. 

6.  The  vendor's  lien  on  land  attaches  to  the  crbwinff  timber  thereon  and  also 

to  the  same  when  cut  and  manufactured  into  lumber  by  the  vendee  and 
those  claiming  under  him,  in  the  absence  of  circumstances  showing  a 
waiver  of  such  lien  or  an  agreement  entitling  them  to  cut  and  sell 
the  product.  American  Nat'l  Bank  of  Paris  v.  First  tJaVl  Bank  of 
Clarksville,  619. 

7.  The  vendor  who  is  seeking  to  enforce  his  lien  against  the  proceeds  of  lumber 

made  from  timber  growing  on  the  land,  it  having  been  sold  by  agree- 
ment and  the  proceeds  held  to  answer  the  lien  in  lieu  of  the  specific 
property,  is  entitled  to  his  lien  on  the  entire  proceeds,  and  is  not  limited 
to  value  of  the  material  from  which  it  was  made,  as  growing  timber.    Id, 

yenue. 

1.  Two  defendants  residing  in  different  counties  were  sued  in  Justice  Court 

in  the  county  but  not  in  the  precinct  of  the  residence  of  one.  of  them, 
there  being  no  qualified  acting  Justice  in  the  precinct  where  he  resided. 
Held  that  the  plea  to  the  venue  by  his  codeiendant  should  have  been 
sustained;  he  was  entitled  to  be  sued  in  a  precinct  where  he,  or  where 
his  codefendant  resided,  though  such  codefendant  was  properly  sued  in 
another  precinct  and  made  no  objection.    Johnson  v.  Langford,  397. 

2.  On  sustaining  a  defendant's  plea  of  privilege  to  be  sued  in  the  Justice 

Precinct  where  he  resided,  the  venue  of  the  suit  should  be  changed  to 
that  precinct.    Id, 

3.  A  corporation  can  not  be  sued  in  a  county  where  it  maintains  no  office  or 

agent,  where  the  cause  of  action  did  not  originate,  and  on  an  action 
showing  no  joint  liability  with  the  other  defendants  (as  where  distinct 
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!  acU  of  negUgenoe  of  various  parties  combine  to  iniiet  injury)    if  it 

I  claims  its  privilege  by  proper  plea.    Bekrens  v,  Brioe,  221. 

4.  Article  746,  Kevised  Statutes,  providing  in  substance  tbat  a  foreign  corpora- 
tion upon  obtaining  a  permit  to  do  business  in  this  State  shall  have 
and  enjoy  all  the  rights  and  priviWes  of  domestic  corporations,  was  not 
intended  to  regulate  the  venue  of  suits  a^inst  foreign  corporations. 
The  venue  in  such  cases  is  fixed  by  subdivision  25,  article  1104,  of 
the  Revised  Statutes.  Chief  Justice  Rainey  dissenting.  OooO'Cola  Co. 
V,  AlUaon,  54. 

T«vdi0t. 

General  for  defendant.    See  Jntowioating  LiquorM,  2* 

Waiver. 

Of  right  to  contest  policy.    See  /fi««renoe,  Aocident,  2. 

Of  11^  for  purchase  qioney.    See  Vendor  and  Purehaeer,  J,  6, 

Wanaator. 

Defense  of  suit  by«    See  Trespau  to  Try  Title,  8. 

Widow's  Allowaaoe. 

Assignment  of  insurance  policy.    See  Insurance,  Life,  3. 
Action  against  independent  executor  for.    See  Juriedietion,  2. 

Wife's  Separate  Property. 

1.  A  wife  entrusted  to  her  husband  money  which  was  of  her  s^arate  estate  to 
buy  certain  lots;  he,  without  her  knowledge,  took  deed  in  his  own  name, 

S'vine  his  note  for  the  purchase  money;  afterwards,  on  her  learning 
le  nicts,  he  paid  for  tne  property  with  the  means  so  entrusted  to 
him.  Held  that  by  the  transaction  he  acquired  the  property  upon  an 
express  trust  in  {kvot  of  the  wife;  and  one  taking  a  deed  of  trust 
from  or  levying  an  execution  against  the  husband  ^reon  with  notice 
of  the  facts  Umc  subject  to  her  equitable  interest,  and  couki  be  enjoined 
from  making  sale  under  the  trust  deed  or  the  exeeution.  Levy  d  Co, 
V.  MitcheU,  159. 

WIU. 

Widow  declining  to  take  under.    See  Juriidieiioi^  f . 

1.  In  an  action  to  set  aside  a  will  on  the  ground  of  undue  inflaenoe  and 

mental  incapacity,  declarations  of  the  testatrix  ooncemiaff  the  disposi- 
tion of  her  property  oonsidered,  and  held  properly  excluded  on  the 
ground  that  they  did  not  tend  to  prove  the  allegatioas  of  petition,  and 
were  too  remote  in  point  of  time.  To  show  undue  influence  in  the 
execution  of  a  will  the  evidence  must  be  direct  or  the  circumstances 
showing  such  must  be  of  a  reasonably  satisfactory  and  convincing 
character.    Helalev  v.  Moee,  67. 

2.  A  will  devised  specific  tracts  of  land  to  children  of  the  testator  by  former 

marriage,  out  of  his  community  interest  in  such  land,  but  provided  that: 
"If  at  any  time  any  should  attempt  or  proceed  in  changing  or  breaking 
my  aforesaid  will,  then  it  is  my  wish  and  desire  that  the  half  interest 
tluit  I  hold  and  possess  in  all  my  estate,  boUi  real  and  personal,  be 
given  and  I  hereby  bequeath  the  same  to  my  present  wife  for  the  benefit 
of  rajr  sons,  Oscar  D.  and  Louis  Perry,  sons  of  my  present  wife  by  me." 
Certain  of  the  devisees  elected  not  to  take  under  the  will  and  brought 
suit  in  trespass  to  try  title  to  recover  their  interest  as  heirs,  Joininjg  as 
defendant  with  others,  a  minor  devisee,  a  child  of  the  formo'  marriage, 
who  did  not  join  in  their  action  to  break  the  wilL    E^ld: 

(1)  Whether  or  not  the  forfeiture  incurred  by  bringing  the  action 
operated  against  the  minor  devisee  who  did  not  participate  in  such 
attempt  to  break  the  will,  depended  on  the  intent  of  the  t^tator,  wbich 
mast  ooatrel  if  not  violating  the  law  or  eontravening  its  poliq^. 

(2)  The.  apparent  intention  of  the  testator  (his  speoinc  devises 
making  a  partition  between  the  devisees  and  the  holders  of  the  other . 
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community  half  interest  in  the  land,  valid  only  with  their  consent ) 
was  to  pass  his  entire  interest  to  his  present  wife  in  case  their  refusal 
made  such  attempted  devise  and  partition  ineffective. 

(3)  The  intention  of  the  will  was  plain  and  must  be  enforced,  though 
it  operated  to  forfeit,  by  the  election  of  other  devisees,  the  interest  of 
the  minor  who  was  innocent  of  any  act  constituting  a  forfeiture. 

(4)  In  the  absence  of  a  statement  of  facts  showing  all  the  cir- 
cumstances surroimding  the  testator,  his  disposition  of  the  property 
could  not  be  held  unreasonable  or  unjust. 

(5)  A  will  which  seems  unreasonable,  unjust  or  absurd,  can  not  be 
disregarded  if  it  violates  no  principle  of  law  or  morality. 

(6)  The  fact  that  the  party  sought  to  be  affected  bv  the  election 
was  a  minor  was  immaterial  where  the  election  by  which  his  devise  was 
to  be  defeated  was  not  ezereiaed  by  himself  but  by  another.  Perry  v, 
Rogers,  594. 

Witness. 

Impeachment  on  collateral  issue.    See  Bvidence^  SO. 

Written  Initrnment. 

Evidence  to  vary  or  contradict.    See  Coniraet,  It,  IS,  14* 
Keeitals  of  eonsideratioii.    See  Deed,  f . 
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